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PRELIMINARY STATEMENT
The Post-Cut-Off Production is highly prejudicial to Plaintiff and should be stricken from
the record. The record was clear at close of the December 21, 2010 hearing -- no formal
meetings of the Special Committee occurred after July 20, 2004. The Court expressly asked,
“Where are the minutes?”1 Counsel for AMC Defendants did not say he did not know or that
he thought they had been produced. He said, “the minutes of all formal meetings, as I
understand, have been produced.”2 The Special Committee Defendants did not protest. How
could they?

Throughout discovery the Special Committee Defendants had represented to

Plaintiff and the Court that no other documents existed.3

Basic and important evidence

concerning the proper functioning of the Special Committee was lacking in an entire fairness
case. That was the record. Plaintiff developed and presented that argument in defeating AMC
Defendants’ cross-motion for summary judgment, and is now prepared to go to trial.
The Defendants chose to ignore Plaintiff’s attack on the Special Committee’s process.
Defendants were fully aware of the missing minutes.4 Defendants acknowledge that from the
very first deposition Plaintiff conducted, Plaintiff laid-out a complete set of the minutes that had

1

In re Southern Peru Copper Corp. S’holder Litig., Consol. C.A. No. 961-VCS, Tr. On
Argument and Ruling on Cross Motions for Summary Judgment (Del. Ch. Dec. 21, 2010)
(“Summ. J. Tr.”) at 80:5 (emphasis added).
2

Id. at 6-8 (emphasis added).

3

In re Southern Peru Copper Corp. S’holder Deriv. Litig., Consol. C.A. No. 961-VCS, Tr. Of
Telephonic Oral Argument on Plaintiffs’ Motion to Set Deposition Locations and Ruling of the
Court (Del. Ch. July 1, 2009) (“Discovery R. Tr.”) at 16:10-13.
4

See Affidavit of Adrienne K. Eason Wheatley in Support of the Special Committee
Defendants’ Opposition to Plaintiff’s Motion to Strike or in the Alternative Reopen and Compel
Discovery and Vacate Order Dismissing Special Committee Defendants (referred to herein as
“Wheatley Aff. ¶__”) at ¶¶14-15 (“we undertook to locate all Special Committee meeting
minutes on several occasions, but did not find anything other than what had already been
produced or logged”).
A1549

been produced.5 Yet, prior to the close of discovery, which had been extended repeatedly, the
AMC Defendants did not “ask counsel for the Special Committee to undertake [an] additional
search”;6 and, a Latham & Watkins LLP (“Latham”) partner did not personally undertake a
search for the missing minutes.7 Defendants did not even bother to respond to Plaintiff’s briefing
on the issue -- a waiver on the argument as a matter of law.8
It was only after the summary judgment hearing when the AMC Defendants failed to
shift the entire fairness burden that they realized the absence of minutes might undermine their
defense that they belatedly decided to commission another search for the minutes. Defendants
only purpose in making this inexcusably late production is to improve their record at trial in
shifting the fairness burden to Plaintiff. This belated attempt to improve their trial record is
deeply prejudicial to theories, strategies, choices, and arguments Plaintiff has developed and
pursued successfully throughout the years-long discovery period that was agreed to among the
parties and ordered by the Court. This is nothing less than shameless litigation by surprise -- to
Plaintiff and the Court -- and it should not be tolerated. The Post-Cut-Off Production should be
stricken.
If the Post-Cut-Off Production is not stricken, discovery should be reopened. All parties
agree on this point, but there is a dispute as to the scope of the additional discovery that should

5

Special Committee Defendants’ Opposition to Plaintiff’s Motion to Strike or in the Alternative
Reopen and Compel Discovery and Vacate Order Dismissing Special Committee Defendants
(referred to herein as “Sp. Comm. Br.”) at 8.
6

Sp. Comm. Br. at 2 (explaining how the Special Committee Defendants recent search for the
Post-Cut-Off Production came about) (emphasis added).
7

Apparently, Ms. Wheatley’s personal attention was not available until the AMC Defendants
requested Latham conduct another search. See Wheatley Aff. at ¶¶16-18 (emphasis added).
8

See Emerald P’rs v. Berlin, 2003 WL 21003437, *43 (Del. Ch.) (“It is settled Delaware law
that a party waives an argument by not including it in its brief.”), aff’d, 840 A.2d 641 (Del.
2003) (Table); see also In re IBP, Inc. S’holders Litig., 789 A.2d 14, 62 (Del. Ch. 2001).
4
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be permitted. All parties agree that the re-deposition of the Special Committee Defendants is
warranted. However, defendants seek to limit the depositions to questions about the belatedly
produced minutes. Without explanation or citation, the AMC Defendants say any discovery
beyond questions about the minutes would be burdensome.9 Thus, all defendants want to do is
allow the Special Committee Defendants to confirm the minutes without Plaintiff having a full
opportunity to reexamine them. Allowing Plaintiff to “take discovery regarding the Minutes”10
will not place Plaintiff in the same position as if the minutes were available at the time of the
original depositions. A “second deposition regarding the Minutes”11 will simply allow the
Special Committee Defendants to claim belatedly that everything happened just as the minutes
say.
Plaintiff also seeks discovery of Latham as to both the creation and production of the
documents contained in the Post-Cut-Off Production. In a footnote, the AMC Defendants claim
that this is also unnecessary and would be unduly burdensome, but the AMC Defendants do not
explain why. The Special Committee Defendants concede discovery of Latham is warranted, but
seek to preempt the issue by offering Ms. Wheatley’s affidavit to explain the Post-Cut-Off
Production. The affidavit alone warrants Ms. Wheatley’s deposition; Ms. Wheatley was far
removed from the creation and search for the documents contained in the Post-Cut-Off
Production and has little personal knowledge of the effort the Special Committee Defendants
undertook to comply with their discovery obligations. Further depositions of other Latham
representatives are warranted to answer the numerous questions about Latham’s discovery
9

AMC Defendants’ Answering Brief in Opposition to Plaintiff’s Motion to Strike or in the
Alternative Reopen and Compel Discovery and Vacate Order Dismissing Special Committee
Defendants (referred to herein as “AMC Br.”) at 5, n.5.
10

AMC Br. at 5.

11

AMC Br. at 5, n.3.
5
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practices that Ms. Wheatley has either failed to answer or raised in her affidavit. If the Court
allows the Post-Cut-Off Production into the record, the additional discovery of Latham sought by
Plaintiff will be necessary and should be permitted so that a complete record of Latham’s
discovery efforts is before the Court.
The Special Committee Defendants should also be compelled to produce documents
withheld on grounds of privilege. The Special Committee Defendants concede that the minutes
now produced were in files that Alicia Clifford of Latham sent to storage, that the files were
previously searched and dozens of non-duplicative documents, including executed meeting
minutes and consents, were not produced.12

The Special Committee Defendants have not

produced or identified the person who reviewed the files. They merely speculate that the
documents “mistakenly appeared to be duplicates of previously produced or logged documents.”
Documents cannot have a mistaken appearance. How do executed minutes mistakenly appear to
be unexecuted minutes? And how was it determined that minutes were privileged just because
they were unsigned? And what about Ms. Clifford’s notes -- what did they mistakenly appear to
be?
The Special Committee Defendants’ concessions that Ms. Clifford’s files had been
searched and that the documents were not produced or recorded on the privilege logs waives any
privilege claim as to all the documents in those files, including Ms. Clifford’s notes and unsigned
minutes. The Special Committee Defendants do not explain why unsigned minutes, including
the purported “duplicates” that were not on any log, were privileged. Moreover the failure to log
the duplicates when Ms. Clifford’s files were searched and those documents were reviewed
waived the privilege.

12

Sp. Comm. Br. at 9-10.
6
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There is also a clear record that the Special Committee Defendants have disclosed certain
attorney communications that are favorable to them while withholding others. Either by the
Special Committee Defendants’ untimely claim of privilege, their use of privilege as a sword and
a shield, or both, the privilege is waived and the withheld documents and redactions made in
connection with the Post-Cut-Off Production and relating to the minutes of the meetings of the
Special Committee should be produced.

7
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ARGUMENT
I.

PLAINTIFF’S MOTION TO STRIKE SHOULD BE GRANTED13
The Post-Cut-Off Production is highly prejudicial to Plaintiff and is a shameless attempt

by Defendants to materially improve the record they created to boost their chance of shifting
the fairness burden to Plaintiff at trial. The new evidence is offered as “cumulative” but will be
used in attempt to fill a gaping hole in Defendants’ case that the Special Committee functioned
properly. To get the new evidence in, the AMC Defendants seek mercy from the Court, pleading
that they should not be punished for the sins of their brothers.14 The AMC Defendants open their
brief with a “blame the victim” argument, pointing fingers in all directions but their own
claiming they will be unfairly prejudiced if Plaintiff’s motion is granted.15 This is non-sense.
The absence of the minutes of meetings during the critical time leading-up to the approval of the
Minera Transaction creates a favorable record for Plaintiff. This fact influenced how Plaintiff
litigated this action, including, the theories, strategies and arguments pursued.

The AMC

Defendants did nothing to avoid or improve this record and should not now be allowed to shift
the ground beneath Plaintiff’s feet. Admitting these documents would be highly prejudicial to
Plaintiff.
It is the AMC Defendants’ initial burden to prove the entire fairness of the Minera
Transaction.

They moved for summary judgment to shift this burden based upon the

representation that no formal meetings took place after July 2004. The AMC Defendants had
every opportunity to obtain the missing meeting minutes before their motion for summary

13

The Special Committee Defendants do not oppose Plaintiff’s motion to strike the Post-Cut-Off
Production. Sp. Comm. Br. at 2.
14

AMC Br. at 6.

15

AMC Br. at 1; see also Sp. Comm. Br. at 4-7.
8

A1554

THIS DOCUMENT IS CONFIDENTIAL AND FILED UNDER SEAL. REVIEW AND ACCESS TO THIS DOCUMENT IS PROHIBITED
EXCEPT BY PRIOR COURT ORDER.

judgment was denied, but did not. That was their tactical choice. They should not be permitted
to revisit their litigation strategy and attempt to improve their position heading into trial because
they lament their decisions.
That the AMC Defendants had every opportunity to obtain the Post-Cut-Off Production is
reinforced by their relationship to Southern.

AMC is Southern’s controlling stockholder.

German Larrea was Chairman of Southern’s Board of Directors and its CEO until the date the
Board of Directors approved the Minera Transaction. From the date the Board of Directors
approved the Minera Transaction, Oscar Gonzalez has been Southern’s CEO. Armando Ortega
was Southern’s General Counsel and Secretary -- the Southern Officer that signed the Proxy.16
These defendants had access to Southern’s corporate records, including the Special Committee’s
meeting minutes.

That these defendants managed to draft, review and approve the Proxy

disseminated to Southern’s stockholders without having possession of the meeting minutes
contained in the Post-Cut-Off Production strains credibility.
Defendants’ argument that the minutes and other documents should be admissible
because they are not that significant is without support. Defendants have not provided record
cites to support their assertion that “[m]ost, if not all, of the information in the Minutes can be
found in other places in the record.”17 To the contrary, the Post Cut-Off Production introduces
minutes for at least two meetings that appear nowhere else in the record.18 Defendants should
not now be permitted to supplement their vague testimony with counsel-drafted, after-the-fact

16

PX 86 at 68.

17

AMC Br. at 5, n.3.

18

See SP COMM 019602-03 and SP COMM 019607-09.
9
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versions of the meeting minutes.19 Nor should they be permitted to rely on the minutes to
disprove what they represented to Plaintiff and the Court – that no formal meetings took place
after July 2004.
The opportunity to re-depose the Special Committee Defendants is not the panacea the
AMC Defendants claim it to be. The depositions do nothing to cure the Special Committee
Defendants’ utter disregard for their obligation under the Rules of this Court to engage in
discovery in good faith and to search for and produce these documents earlier. To reward this
conduct with do-over depositions is a “terrible idea” and does little to “make clear the type of
consequences that can flow from failing to comply with well-established obligations.”20
Moreover, do-over depositions of the Special Committee would be highly prejudicial to
Plaintiff. They are another step that “if nothing else . . . takes time.”21 Depositions will take
time to prepare, time to travel, time to examine the witness, time to review the transcripts, “every
step takes time.”22 The earliest the Court will hear this motion is the afternoon of April 20. Pretrial opening briefs are due May 12. Thus, Plaintiff’s are taxed with the burden of discovery
during the very time when they would otherwise be preparing for trial.
Even with the opportunity to re-depose the Special Committee Defendants, Plaintiff has
lost the opportunity to take other discovery it may had taken had the Post-Cut-Off Production
been timely. This includes examining Goldman on the advice it gave regarding risk of work

19

According to the Special Committee Defendants’ January 23, 2011 privilege log, the only
drafts of meeting minutes for the months of September and October 2004 were created on
November 9, 2004, nearly two months after the first September Special Committee meeting.
This calls into question the accuracy of the minutes in the first place, and further demonstrates
why they should not be admitted.
20

Klig v. Deloitte LLP, 2010 WL 3489735, *7 (Del. Ch.).

21

Id. at *6.

22

Id.
10
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stoppages at Minera Mexico just three days before the Special Committee approved the Minera
Transaction.23 Work stoppage was a huge risk for Minera Mexico. It has a long history of labor
strikes, and just recently resolved a two-year work stoppage at its largest copper mine. It also
includes examining Goldman on the “alternative ways to reach agreement with Grupo,”
including the significance of Grupo’s concession to pay fourth quarter dividends, which the
Proxy fails to mention.24 Bleeding Southern of cash dividends -- most of which gathered in the
hands of Grupo and Cerro -- goes to the very heart of the “relative valuation” approach the
Special Committee embraced.25
Also, Plaintiff would have likely examined Phelps Dodge on what the Special Committee
Defendants said during and after their September 14, 2004 teleconference concerning Phelps
Dodge’s August 27, 2004 letter.26 According to Palomino, “[t]here was no discussion during the
call.

[Phelps Dodge] just expressed concerns and we listened.”27

However, the minutes

specifically state that the parties discussed the Phelps Dodge letter, and redact details of the
Special Committee’s internal discussions about the call.28 These are just a few instances of how
this inexcusably late production would have altered the course of this litigation, and how even
with the opportunity to re-depose the Special Committee Defendants, Plaintiff is deeply
prejudiced. The rules of discovery are in place to police such prejudicial conduct, and to simply

23

SP COMM 019606.

24

SP COMM 019601.

25

Summ. J. Tr. 34:14-35:5.

26

SP COMM 019589-90.

27

Palomino 27:20-21.

28

SP COMM 019590.
11
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award Plaintiff a round of consolation prize do-over depositions works to eviscerate those
rules.29
Finally, the Special Committee’s claim that it has “not taken procedural sides in this
case” since the summary judgment determination30 is incorrect. They have asserted that the
minutes confirm the directors’ testimony and the assertions contained therein are already on the
record. They preordain additional depositions as “substantially redundant, given the weight of
the existing evidence.”31 They claim the minutes “support its clients’ bona fides” and “make it
more plain that the Special Committee diligently performed its responsibilities.” 32 Indeed, the
Special Committee Defendants spend much of their brief attacking plaintiff and plaintiff’s
counsel.33 So the Special Committee Defendants claim that it is neutral is belied by its own
conduct and positions. The Special Committee Defendants’ obvious agenda is to do whatever it
can to justify its conduct and assist the remaining defendants.

The Special Committee

Defendants’ conduct is still very much in question, and their repeated assertions that the PostCut-Off Production confirms “that the Special Committee acted appropriately, and that each
Special Committee member testified truthfully at deposition”34 demonstrates that the documents
are being used “as evidence”35 - which is the only reason the AMC Defendants caused them to
be produced. This belated and unfair attempt to improve on their chance of shifting the fairness
burden must be rejected.
29

Digiacobbe v. Sestak, 1998 WL 684149, *8 (Del. Ch.)

30

Sp. Comm. Br. at 1.

31

Id. at 2. See also id. at 11.

32

Id. at 2, 4. See also id. at 11.

33

Id. at 4-7.

34

Id. at 11.

35

Id. at 14.
12
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II.

IF THE POST-CUT-OFF PRODUCTION IS ADMITTED, DISCOVERY FROM
THE SPECIAL COMMITTEE DEFENDANTS AND THEIR COUNSEL SHOULD
BE PERMITTED
All parties agree that if the Post-Cut-Off Production is admitted, additional discovery is

appropriate, including, at least the re-deposition of the Special Committee Defendants.36 The
dispute concerns the scope of this discovery.37 Both the Special Committee Defendants and the
AMC Defendants weakly suggest that discovery regarding the minutes is sufficient.38 This only
allows the Special Committee Defendants to claim belatedly that everything happened just like
the attorney-drafted minutes say.
For these do-over depositions to be at all meaningful, Plaintiff should have the full
opportunity to reexamine the Special Committee Defendants. A full examination is particularly
appropriate here because, contrary to what the AMD Defendants claim, the Post-Cut-Off
Production does not merely confirm facts already in the record.39 The Post-Cut-Off Production
contain minutes for at least two meetings which appear nowhere else in the record.40 The
October 12, 2004 meeting is not mentioned in the Proxy and along with the October 18, 200441
meeting minutes contradict the Proxy as to the timing of certain events leading up to the approval

36

There is some dispute over the location of these depositions. The AMC Defendants have
represented that Handelsman will be made available in Chicago and that each of the other
Special Committee Defendants will be made available in Mexico City. Plaintiff’s counsel has
already traveled to Chicago, Mexico City (twice) and Lima, Peru to depose these individuals and
believe, under the circumstances, the Special Committee Defendants should be burdened with
travel.
37

An additional dispute relates to the location of any future depositions. Plaintiff respectfully
submits that, for the reasons discussed herein and in its opening brief, all future depositions
should take place in Wilmington, DE and at Defendants’ expense.
38

AMC Br. at 5; Sp. Comm. Br. at 2.

39

AMC Br. at 5, n.3.

40

SP COMM 019601 and SP COMM 019607.

41

SP COMM 019604.
13
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of the Minera Transaction. This includes how Grupo communicated an error in its calculation of
ownership of Minera Mexico to the Special Committee and how the Special Committee
determined to increase the number of shares to be issued to Grupo as a result of that error by
200,000 (a market value of approximately $9.28 million).42
The October 12, 2004 minutes further indicate that the Special Committee pushed Grupo
to commit to additional cash dividends, a method used by the Special Committee to increase
Southern’s debt and influence the exchange ratio of their “relative valuation” in Grupo’s favor.43
To meaningfully examine the Special Committee Defendants on this subject, the scope of the
examination must include documents other than the minutes that explain the special transaction
dividend also negotiated by the Special Committee Defendants.
The January 14, 2005 meeting minutes contradict Palomino’s testimony as to whether the
Special Committee met after October 21, 2004.44 The record contains contradictory testimony
from the Special Committee Defendants and Goldman as to whether the Special Committee
Defendants made an informed determination on the consequence of Southern’s increased stock
price on the fairness of the transaction.45 The October 1, 2004 minutes46 discuss that the Special
Committee determined that they would meet with Larrea in early October to discuss key open

42

Compare PX 86 at 26 to SP COMM 019605.

43

See SPCOMM019601; Palomino 113:6-15 (discussing that reducing Minera’s debt and
increasing Southern’s dividends “evened out the differences in valuation that still existed
between what we were proposing and what Grupo Mexico was proposing. … It’s just basic
finance.”).
44

Palomino 105:17-20 (“I don’t believe [we] met formally as a Special Committee [after
October 21, 2004].”). Apparently Palomino, like AMC Defendants’ counsel, believes that the
Special Committee preferred to avoid formal meetings.
45

Compare Handelsman 104 (Special Committee received second fairness opinion from
Goldman Sachs prior to closing) and Sanchez 128 (no second fairness opinion was issued).
46

SPCOMM019598-99.
14

A1560

THIS DOCUMENT IS CONFIDENTIAL AND FILED UNDER SEAL. REVIEW AND ACCESS TO THIS DOCUMENT IS PROHIBITED
EXCEPT BY PRIOR COURT ORDER.

items. The Special Committee did meet with Larrea on October 5 and agreed to numerous
critical provisions without the presence of their advisors, including the number of shares to be
issued and that Cerro would support the transaction.47 These and other examples illustrate how
the questions raised by the Post-Cut-Off Production are intertwined with complex issues that
require full exploration of the subject matter. Plaintiff should be granted that opportunity.
Plaintiff should also be permitted to conduct discovery beyond the do-over depositions,
particularly, discovery of Latham,48 the AMC Defendants simply say without explanation this
“would be unduly burdensome.”49 The Special Committee Defendants separately argue it is
“over the top.” At the same time, however, the Special Committee Defendants offer the affidavit
from Ms. Wheatley concerning the very subject matter into which Plaintiff seeks discovery -Latham’s document retention, review, and production practices, and information concerning the
documents themselves. Plaintiffs are entitled to discovery including cross-examination with
respect to the missing minutes’ sudden appearance, and should not be required to accept a selfserving affidavit by a lawyer with highly limited personal knowledge.
Plaintiff should be permitted to depose Ms. Wheatley for two additional reasons. First,
her testimony is open to question. Ms. Wheatley claims that “In July 2008, a discovery schedule
was entered, though discovery did not actually resume again until May 2009, almost a year
later.”50 The Special Committee Defendants may not have resumed discovery again until May
2009, but the rest of the parties did, including the AMC Defendants.

Why the Special

Committee Defendants waited until Plaintiff threatened and filed a motion to compel to produce
47

See PX 86 at 25.

48

For the reasons set forth herein, Plaintiff should also be permitted to take additional discovery
of Goldman Sachs and Phelps Dodge.
49

AMC Br. at 5 n.5

50

Wheatley Aff. ¶11.
15
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documents has never been explained. Plaintiff has already presented this Court with its account
of who delayed whom during the period of July 2008 through May 2009 and is not inclined to
rehash the dispute.51 What the Special Committee Defendants cannot avoid, however, is the
representation by Delaware counsel for the Special Committee Defendants in September 2008 in
response to Plaintiff’s counsel’s inquiry as to when the Special Committee Defendants expected
to produce documents:
The Special Committee will be producing documents. Since the scheduling order
has been entered, we have resumed our document collection and review efforts.
Because the process involves international document collection, however, it will
likely be several weeks before it has been completed. Please let me know if you
have any further questions.52
Ms. Wheatley is copied on the correspondence. Apparently it escaped her memory. Plaintiff
should have the opportunity to refresh it and test the veracity of the rest of her testimony.
Second, Ms. Wheatley’s affidavit contains no foundation establishing her personal
knowledge of the facts set forth in her affidavit. Who from “Latham” engaged in discovery
efforts?
material?

What were these efforts?

Who reviewed and redacted documents for privileged

Who, if anyone, undertook to locate all Special Committee minutes on several

occasions after privilege logs were produced and Plaintiff requested production of missing
minutes? What files were searched?53 Many of the newly-produced minutes are signed by Mr.
51

See Plaintiffs’ Reply to Defendants’ Opposition to Motion to Set Deposition Locations (Trans.
ID 25841309) attached hereto as Exhibit A.

52

See Ex. 6 to Affidavit of Marcus E. Montejo in Support of Plaintiffs’ Reply to Defendants’
Opposition to Motion to Set Deposition Locations (Trans. ID 25841309) attached hereto as
Exhibit B.
53

The Special Committee Defendants argue that “plaintiff’s counsel concedes that files from
relevant custodians were searched.” Sp. Comm. Br. at 7, citing Br. at 15-16. Plaintiff does not
concede anything about the files that Latham did or did not search. First, Plaintiff asserts that,
given Mr. Sorkin’s relevance to the transaction, “it is inconceivable that Mr. Sorkin’s files,
including his electronic files, were not searched.” Br. at 15. Ms. Wheatley’s affidavit makes no
mention of searching Mr. Sorkin’s files, and asserts that all minutes signed by Mr. Sorkin were
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Nathan or Mr. Sorkin.54 Ms. Wheatley does not even indicate whether Messrs. Nathan or
Sorkin’s files were searched. Plaintiff is entitled to seek discovery of answers of these and other
substantial questions raised by Ms. Wheatley’s affidavit should the Court admit the Post-Cut-Off
Production. For the reasons set forth in Plaintiff’s Opening Brief, it should be entitled to depose
Ms. Clifford.

And, Plaintiff should also be permitted to take discovery of a Latham

representative (or representatives) most familiar with the Special Committee Defendants’
document review and production practices. This limited discovery is necessary to provide the
Court with a complete record on which it can determine how much weight this belated
production (and accompanying testimony) should be afforded if the Post-Cut-Off Production is
going to be allowed.
III.

THE SPECIAL COMMITTEE DEFENDANTS SHOULD BE COMPELLED TO
PRODUCE DOCUMENTS WITHHELD BASED ON PRIVILEGE
The Special Committee Defendants have waived privilege in connection with the Post-

Cut-Off Production and documents relating to the minutes of the meetings of the Special
Committee and should be compelled to produce documents withheld on this basis. Contrary to
the Special Committee Defendants’ mischaracterization, Plaintiff does not argue this waiver of
privilege is result of a “mere … supplemental production.” Plaintiff argues that the Special
Committee Defendants’ failure to comply with the Rules of this Court, failure to conduct a
timely search of their own counsel’s files, failure to abide by the stipulated and ordered
pulled from Ms. Clifford’s files. Whether Mr. Sorkin’s files were in fact searched remains a
mystery. Second, for the same reason, Plaintiff asserts that it is inconceivable that Ms. Clifford’s
files were not searched. The Wheatley Affidavit demonstrates that Ms. Clifford’s files were not
searched with any discipline, as the difference between (e.g.) signed and unsigned documents
readily escaped those charged with reviewing Ms. Clifford’s files. Third, Ms. Clifford and Mr.
Sorkin are not the only relevant custodians. Numerous Latham attorneys from multiple offices
worked on the transaction. Plaintiff has no way of knowing the full extent of the “relevant
custodians” or whether their files were searched.
54

See SP COMM 019541-82.
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schedules of this litigation, and failure to timely assert attorney-client privilege waives the
privilege. Also contrary to the Special Committee Defendants’ mischaracterization of privilege
law, such a waiver does not require knowing and intentional conduct.55
Waiver only requires a failure to properly assert attorney-client privilege.56 This includes
the failure to produce complete and detailed privilege logs by the deadlines imposed by this
Court’s Scheduling Orders. As the Court held in M & G Polymers, the “failure to furnish a
complete and detailed log of its privilege claims by the deadlines imposed in the Trial
Scheduling Order [that] constitute[s] a waiver of privilege as to all documents not listed.”57
Indeed, the Special Committee Defendants’ very argument that state-of-mind was relevant to
waiver of attorney-client privilege was rejected in M & G Polymers. There, the Court explicitly
held that “[w]hether the failure to produce the log was an inadvertent oversight, as Carestream
contends, or a deliberate act of concealment, the law does not distinguish these two situations in
determining whether there has been a waiver of privilege.”58
Fingold and Klig do not help the Special Committee Defendants. Neither of those cases
turned on state-of-mind. Attorney-client privilege was waived in Fingold because defendants’
failed to timely assert it.59 Instead, defendants claimed certain documents were subject to workproduct immunity.60 When challenged, defendants changed their tune and claimed in their
answering brief to a motion to compel that the documents were confidential attorney-client
55

Sp. Comm. Br. at 12.

56

See Klig, 2010 WL 3489735 at *3 (explaining that privilege law in Delaware is so clear “[a]
summer associate can find it in approximately and hour.”)
57

M & G Polymers USA, LLC v. Carestream Health, Inc., 2010 WL 1611042, *51 (Del. Super.),
aff’d, 9 A.3d 475 (Del. 2010)(Table).

58

Id. at *58.

59

Fingold v. Computer Entry Sys. Corp., 1990 WL 11633, *1 (Del. Ch.).

60

Id.
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communications.61 The Court held “[t]hat argument came too late.”62 Fingold therefore is just
one of many examples of how a belated claim of privilege is a waiver of privilege. Klig repeats
this basic tenet of Delaware privilege law.63 Moreover, Klig underscores that this Court will not
tolerate anything less than a party’s good faith effort to comply with its discovery obligations.64
As discussed in detail above, the Special Committee Defendants fall far short of this.
Consequently, production of the documents withheld from the Post-Cut-Off Production based on
a belated claim of privilege should be compelled.
The Special Committee Defendants attempt to avoid waiver of attorney-client privilege
by suggesting Plaintiff “misapprehends the nature of the supplemental production.”

This is a

change in their tune reminiscent of Fingold. Ms. Wheatley was clear in her January 23, 2011
letter that what had been located included documents that had been “logged as privileged drafts.”
This explanation of the late production is fabricated (as explained below, none of the documents
produced in the Post-Cut-Off Production had been previously identified as even existing, let
alone being privileged) but that was the position the Special Committee Defendants took. Now
on challenge, the Special Committee Defendants claim that the “supplemental production
included final, non-privileged versions of documents that had previously been (and remain)
logged in draft form.”65 This explanation is just as fabricated as the first.

61

Id.

62

Id.

63

See Klig, 2010 WL 3489735 at *3 and *8 (quoting from the “leading treatise on practice in the
Court of Chancery” and explaining that privilege law in Delaware is so clear “[a] summer
associate can find it in approximately and hour.”)
64

Id. at *5.

65

Sp. Comm. Br. at 12-13.
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The Special Committee Defendants’ August 12, 2009 privilege log lists drafts of undated
minutes, which drafts were purportedly created on August 5, 2004, August 25, 2004, September
10, 2004, and September 12, 2004. The Post-Cut-Off Production does not include minutes of
meetings dated August 5, 2004, August 25, 2004, September 10, 2004, or September 12, 2004.66
Rather, it includes minutes of ten meetings dated on or after September 14, 2004. The Special
Committee Defendants never identified the documents contained in the Post-Cut-Off
Production.67 The Special Committee Defendants two explanations as to why and how certain
“final, non-privileged” yet unsigned versions of meeting minutes were not found and produced
earlier are contradictory, make no sense, are unsupported by the record and hardly inspire
confidence that the Special Committee Defendants have made a good faith effort to meet their
discovery obligations.68 In short, the Special Committee Defendants have done nothing to avoid
waiver of privilege.
Plaintiff’s decision not to challenge privilege assertions as to the draft minutes and
related documents was greatly influenced by the absence of final minutes for many meetings
including the critical “informal” meetings in the fall of 2004. Given the Special Committee
Defendants’ belated production of minutes and other documents and belated assertion of
privilege as to documents not previously produced, Plaintiff’s decision to now challenge
privilege assertions as to draft minutes and other documents are not “untimely.”69

66

The Proxy makes no mention of Special Committee meetings held on September 10 or 12,
2004. See PX 86 at 23.
67

The Special Committee Defendants’ September 1, 2009 redaction and privilege logs only
include entries for redactions made to meeting minutes dated on or before June 23, 2004.
68

The Special Committee Defendants effort to paint this dispute as a “discovery spat” that could
be resolved with a meet and confer wholly ignores the context and timing of the Post-Cut-Off
Production.
69

Sp. Comm. Br. at 14.
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Moreover, the Special Committee Defendants now redact information from the Post-CutOff Production that was previously disclosed. In the newly produced signed February 13, 2004
meeting minutes, information regarding the Special Committee’s interview of Latham is
redacted.70

That information was previously disclosed.71

What changed?

How is that

information now privileged? In the same minutes, the Special Committee Defendants now
disclose information that was previously redacted.72 Not surprising, the new disclosure reveals
that Ruiz “noted” that he did not “have any present or prior relationship with Grupo.”73 Why
was this information privileged previously? Why is any of the information on these minutes
privileged? The only attorneys present -- Latham -- were there for a beauty contest.74 Latham
was not retained until the February 26, 2004 meeting.75 Yet there are dozens of privilege entries
throughout the Special Committee Defendants’ logs that pre-date Latham’s retention.76 The
description of those entries includes advice to the Special Committee on its make-up, its duties
under Delaware law, and correspondence with Phelps Dodge.
The Special Committee Defendants also argue there is no waiver because they are not
using attorney-client privilege as a sword and a shield. They suggest all they are doing is
“producing non-privileged discussions with lawyers, while simultaneously withholding
privileged discussions with lawyers.”77 But Plaintiff is not challenging all communications with

70

SP COMM 019542.

71

PX 7.

72

Compare SP COMM 019542 and PX 7.

73

SP COMM 019542.

74

Id.

75

SP COMM 019550.

76

See e.g. Br. Ex. B at 10; Br. Ex. D at 1, 5, 6, 9, 15, 39, 40 and 45; Br. Ex. E at 51 and 118.

77

Sp. Comm. Br. at 13.
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in-house counsel as was the case in Amirsaleh.78 Plaintiff is challenging the Special Committee
Defendants’ disclosure of communications with its legal advisors such as “legal issues raised by
the Draft Merger Agreement,” including “whether the transaction would be subject to a ‘majority
of a minority’ or other super-majority vote” and “the corporate governance provisions contained
in Grupo Mexico’s revised term sheet.”79 These communications are disclosed while other
communications with their legal advisors are redacted in the very same document. Similarly, as
discussed above, previously redacted information that the Special Committee Defendants’
believe is helpful has been disclosed in the Post-Cut-Off Production.80

This picking and

choosing is plainly designed to paint the Special Committee Defendants in the best possible
light, and is the very type of disclosure that waives attorney-client privilege.
IV.

DETERMINATION AS TO THE SPECIAL COMMITTEE DEFENDANTS’
GOOD FAITH IS PREMATURE
Incredibly, the Special Committee Defendants argue there is no basis for Plaintiff’s

sword and shield argument because the Post-Cut-Off Production “is not being offered by the
Special Committee as evidence.”81 Fine, let the Post-Cut-Off Production be stricken. But to
suggest the Special Committee can use attorney-client privilege as a sword and shield to assist
their friends at trial because it will not be the Special Committee Defendants that offer the PostCut-Off Production as evidence creates serious doubt that on a complete record the Special

78

See Amirsaleh v. Bd. Of Trade of the City of N.Y., 2008 WL 241616, *2 (Del. Ch.) (“It is
nonsensical to assume, as plaintiff does, however, that the existence of non-privileged
communications with in-house counsel necessarily means all communications with in-house
counsel are non-privileged.”)

79

SP COMM 019592.

80

SP COMM 019542.

81

Sp. Comm. Br. at 14.
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Committee Defendants conduct will be exculpated under §102(b)(7). To this end, the Special
Committee Defendants argument that their dismissal cannot be vacated is premature.
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CONCLUSION
For all the foregoing reasons, plaintiff's motion to strike or in the alternative reopen and
compel discovery and vacate order dismissing special committee defendants should be granted.

PRICKETT, JONES & ELLIOTT, P.A.

By: /s/ Marcus E. Montejo
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff

OF COUNSEL:
BARROWAY TOPAZ KESSLER
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706

Dated: March 17, 2011
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1

THE COURT:

Good morning, everyone.

2

Good morning, Mr. Brown.

3

MR. BROWN:

4

Your Honor, this is the time set by

Good morning, Your Honor.

5

the -- I don't know if you want to do any

6

introductions or not.

7

Okay.

This is the time set by the

8

Court for the argument on our -- our -- plaintiffs'

9

motion to exclude or strike certain late document

10

production in the case.

11

Fact discovery in this case ended on

12

March 1st, 2010.

13

took the depositions of the experts.

14

concluded June 16th, 2010.

15

fully briefed, argued, and decided.

16

are now due May 12th and trial starts June 20.

17

We then exchanged expert reports,
Expert discovery

Summary judgments were
Pretrial briefs

The state of the record with respect

18

to the issue that's -- today following all that was

19

that the special committee claimed to have met 24

20

times between February 2004 and October 2004, but

21

minutes for only 14 of most meetings had been produced

22

and they were all unsigned.

23

after July -- for any meetings after July 20, 2004.

24

There were no minutes

At the summary judgment argument
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1

counsel for Grupo Mexico said that -- and we agree --

2

that essentially the state of the record, you know,

3

the evidence in the record suggests there were no

4

formal meetings of the special committee after

5

July 20, 2004.

6

I think what -- as I understand it

7

what happened, the -- I presume that the Grupo

8

defendants realized after the summary judgment

9

argument that they needed -- they didn't like the way

10

that record was -- sat.

And so they wanted to change

11

it.

12

to go back and search again and try to find the

13

minutes or more minutes.

14

produced.

They then asked counsel for the special committee

15

And more minutes were

Recently signed versions of 13 of the

16

14 previously produced unsigned minutes were produced,

17

signed versions of two meetings that had not

18

previously been produced were produced, and unsigned

19

versions of nine meeting minutes that had not

20

previously been produced were produced.

21

still two -- I think that adds up to 25 out of the 27.

22

There's still two meetings as to which there are no

23

minutes.

24

log with 59 new entries, mostly identified as attorney

There are

And they produced a supplemental privilege
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1

notes, but some draft minutes and going through the

2

redactions again.

3

Your Honor, our position is pretty

4

simple; and it is that, you know, there's a schedule

5

agreed to by the parties and entered by the Court.

6

And, you know, that's it.

7

create our record within the time frame set.

8

to be an organized process.

9

target.

10

We all get a chance to
It's got

It can't be a moving

It makes it very difficult to litigate these

cases that way.

11

And -- and we did, you know, certainly

12

identify from the first deposition, from the beginning

13

of the document production this was a good fact for

14

us.

15

special committee didn't -- one of the reasons the

16

special committee didn't function properly was that

17

there are no minutes and that we want to contend that

18

there were no formal meetings after July 20.

19

You know, we want to set up our argument that the

And so in -- in asking questions,

20

sometimes we didn't ask questions on issues because we

21

wanted to let it -- we liked that and, you know, we

22

didn't press motions to compel, you know, redactions

23

in the minutes because we wanted to let it sit.

24

okay with unsigned minutes for only some meetings.

We're
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1

And so that's how -- you know, part of

2

our decision-making went forward on how to litigate

3

the case.

4

The defendants say well, now we're

5

suddenly -- we've suddenly mentioned it in the summary

6

judgment briefing.

7

before that.

8

deposition when all the -- when all the draft minutes

9

were marked and we're asking certain questions and not

10

asking others that this -- they knew what the state of

11

the record was.

There was no briefing really

I mean, they could tell from the first

12

Now, let me back up.

I guess -- you

13

know, honestly, I think that we -- things get missed,

14

okay.

15

discovery deadline and said some attorney took a file

16

and we had no idea and it was gone and now we found

17

it, you know, okay.

18

argument there.

19

everything, after summary judgment and the facts are,

20

as I understand them -- I'm sure I'll be corrected if

21

I'm wrong; but they looked in the box or boxes they

22

already looked in and these were there.

23

well, we were just -- these were misinterpreted, I

24

guess, is how I understand it.

And if someone came in, you know, a month after

I mean, there's a plausible

But to say we're doing a search after

And they say

That is, someone
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A1576

7

1

thought it was something that was already produced or

2

just misunderstood it.

3

produced.

4

have.

5

that they searched.

6

anyway, so that, to me, is a further argument for

7

excluding this stuff.

8

for why it wasn't produced, in our view.

And that's why it wasn't

So these aren't documents that they didn't

I mean, they had them.

They were in the boxes

You know, they could have --

There's really no good reason

9

Now, the two groups of defendants, the

10

special committee defendants and the Grupo defendants,

11

have sort of different arguments or -- or different

12

objectives.

13

defendants said in their brief that they take no

14

position with respect to most of this because they

15

want to be -- they're out of the case or they want to

16

be out of the case, although I think if you're out of

17

the case you -- and you've gotten summary judgment on

18

a record that was complete, you can't then supplement

19

the record after you're out of the case.

20

I'm assuming the special committee

But the Grupo defendants have only one

21

very simple argument, which is, as I understand it,

22

"We didn't do anything wrong.

23

"a problem created by other defendants.

24

"we shouldn't be prejudiced by being barred from

You know, this is a" -And so we" --
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1

relying on this evidence and since we're innocent."

2

The answer to that, I think, is very

3

simple, which is, they had, you know, the opportunity

4

to press for these documents, to say to the other

5

defendants, you know, "Gee, this doesn't make any

6

sense.

7

files" or whatever or ask them to search again, you

8

know, during the discovery period.

We want to send our people to look at your

9

So it's not that they're innocent.

I

10

mean, they had the same chance to develop a record

11

that everyone else had.

12

the record, and everyone let it become final and move

13

for summary judgment on it, and that's it.

And everyone was okay with

14

So we think --

15

THE COURT:

What ... Understanding

16

that, you know, I'm not in any way excusing this --

17

I'm not really excusing much of the procession of this

18

entire case, but I -- I don't -- I agree.

19

believe this is the sort of thing that should happen.

20

Nonetheless, you know that our Supreme Court's

21

jurisprudence prefers decisions on the merits.

22

doesn't seem to be any rational reason why the

23

defendants would have failed to produce this

24

information earlier in -- you know, for tactical

I don't

There
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1

reasons.

They just screwed up and they just blew it.

2

And if -- if there can be a way of giving you the

3

chance to address the evidence fairly before trial and

4

before writing your pretrial brief, isn't that,

5

frankly, what our Supreme Court instructs folks like

6

me to be doing?

7

MR. BROWN:

I -- yes, but it -- all --

8

the cases -- there's a spectrum of facts.

9

this is sort of an extreme set of facts.

And to me,
We're

10

certainly not saying, and I'm not saying, the

11

defendants' lawyers deliberately did anything or --

12

or -- wrong or whatever.

13

I mean, this is after summary judgment they went back

14

and suddenly wanted to look, after they were dismissed

15

from the case.

16

record?

17
18

21

Now they want to supplement the

THE COURT:

I -- I'm not -- as I

MR. BROWN:

I mean, I think if you do

THE COURT:

But, I mean, I'm also in a

said --

19
20

But it -- this is way late.

it before --

22

case where I don't even know where your team began to

23

walk towards prosecution of the lawsuit.

24

MR. BROWN:

Well --

CHANCERY COURT REPORTERS
A1579

10

1

THE COURT:

And, therefore, for me, I

2

believe this is -- as I've told you-all before, there

3

are some things that are stinky old and that's a good

4

thing, like certain types of cheeses.

5

old in a way that ain't good in any way.

6

side of this case is as responsible for that as

7

anyone.

8
9

This is stinky
And your

And it would be one thing if we were
marching towards trial, everybody agreed at the

10

beginning it was an 18-month schedule, everybody had

11

to do their job, and there was a reason for trial,

12

everybody lived up to the thing and at the last minute

13

-- you know, what's the big interest of justice now in

14

giving your client, who, as I recall, the search of

15

your client's own records was not exactly what is

16

expected?

17

to declare that now my patience ought to be at an end?

18

Why in the interests of justice am I going

Again, this is way old.

This should

19

never -- I don't -- this is the oldest case in my

20

docket.

21

immediately becomes the oldest case on my docket.

22

That's what I got.

23

responsible for the slowness than anyone.

24

what you want me to do is basically just preclude all

I mean, I love getting a case and it

And your side is probably more
And now
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1

this evidence and say it's too late, where you would

2

have claimed outrage, frankly, if there had been

3

dismissal for failure to prosecute granted; right?

4

MR. BROWN:

5

try to defend myself somewhat, Your Honor.

6

going to try to say it was perfect or anything.

7

the case was filed before the transaction closed.

8

document request asking for this stuff was filed

9

immediately.

10

Let me explain -- let me
I'm not
But
A

The defendants -THE COURT:

I'm not -- I'm not saying

11

that.

What I'm saying is, you know, now all of a

12

sudden, when people make a mistake, it should be, you

13

know, pretty extreme punishment, which is let's keep

14

out all the evidence.

15

things.

16

we wouldn't even have this case, because the torpor

17

with which you prosecuted it could have justified

18

getting rid of it; right?

Let's not consider alternative

If that had been applied against your team,

19

MR. BROWN:

No.

20

THE COURT:

No?

21

MR. BROWN:

They were under the

22

obligation under the rules to produce the documents.

23

THE COURT:

You are mixing up --

24

MR. BROWN:

And -- no.

CHANCERY COURT REPORTERS
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1

THE COURT:

You are mixing up

2

something here.

Weren't there substantial periods of

3

time in which you did not do anything to advance the

4

ball in this case?

5

MR. BROWN:

No.

6

THE COURT:

No?

7

MR. BROWN:

We didn't do -- there were

8

settlement discussions.

You know, there were periods

9

of time when there was no litigation.

We hired an

10

expert.

11

try to settle the case, you know, gave them reports --

12

reports of our consultants.

13

efforts going on.

14

under the obligation to produce the documents.

15

there were several months where we didn't keep saying,

16

you know, "Where are the documents?

17

documents?

18

it's -- it's their obligation to produce the

19

documents.

20

certain points to get them to produce documents.

21

We made a presentation to the defendants to

You know, there were

There were -- they were always
Yes,

Where are the

Where are the documents?"

You know,

And we did file motions to compel at

So, I mean, it depends -- I'm -- when

22

you say "substantial periods of time when there was no

23

activity," I mean, you know, there was always

24

something going on, some -- some settlement floating
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1

around and people couldn't meet for the summer or

2

whatever.

3

say --

So it's not like we did nothing.

4

THE COURT:

And as I

So when Vice Chancellor

5

Lamb expressed frustration about the case and the lack

6

of progress, he just had it wrong?

7

MR. BROWN:

Well, all I -- I can't --

8

all I can say is, you know, we briefed the issue.

9

punished us for what he perceived to be the lack of --

10

not -- not pursuing it sufficiently.

11

THE COURT:

12

briefed was what?

13

prosecute?

14
15

He

And so --

And the issue that was

--motion to dismiss for failure to

MR. BROWN:

I don't recall.

I thought

it was location of depositions, but I could be wrong.

16

THE COURT:

Location of depositions.

17

MR. BROWN:

Well, that was one of the

18

issues.

And -- so, anyway, let me move, then, Your

19

Honor, to the argument that if the evidence comes in,

20

what happens.

21

issues: one, how much discovery do we need to do, if

22

any.

23

One is the scope of the depositions.

24

based on my conversations with at least some defense

And, really, I think there's two

And that -- there's several issues in there.
And I think,
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1

counsel, there's not going to be an issue with that.

2

I mean, we're not going to waste time; but we just

3

don't want to be -- have them appear at the deposition

4

and say "Well, you can only" -- "Here's the minutes.

5

You can only ask a question about some" -- you know,

6

"what's in that exact document."

7

going to take -- all these depositions were less than

8

a day, to begin with.

9

hours.

You know, we're not

So, you know, it's a couple

You know, I just wanted to have the

10

understanding that it's not sort of "You can ask

11

questions about the face of the minutes and that's

12

it."

13

hopefully, and maybe they'll confirm that.

And I think we have that understanding,

14

We did want to depose the Latham -- or

15

the attorneys that did the search to try to make an

16

argument about these documents, because they're

17

produced late.

18

they purport to be; but I think we're entitled to take

19

some depositions and ask the people about, you know,

20

how did they show up at this late date.

21

you know, I -- we're talking about a couple hours.

22

And I assume there's -- they are what

Again, I --

And -- so I -- that's not

23

controversial.

24

of the depos.

I think the big issue is the location
They want us to go back to Mexico City,
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1

which -- and they say "Well, we'll pay for it."

2

That's helpful, but, really, it takes three days, and

3

it's really --

4
5

THE COURT:

What you're saying is it's

MR. BROWN:

They should have to come

on them.

6
7

to Wilmington for the depositions.

It's easier for

8

one guy to come than all these lawyers to go out.

9

Yes, it doesn't cost us, our expenses are covered; but

10

it's the, you know, being out for three days and --

11

and while you're trying to work on this case and other

12

cases, it's a hassle.

13

stuff in, you know, we'll try to make these quick

14

depositions.

15

depositions.

16
17

They ought to come to Wilmington for the

And so the -- that's it on the
discovery, scope of discovery, I think.

18
19

So if they want to put this

The other issue is the extent to which
there's any privilege waiver.

20

THE COURT:

Yeah.

That's where I

21

am -- I have to say the briefing on this on your side,

22

I'm not -- I'm not getting exactly what your argument

23

is.

24

MR. BROWN:

And so let me try to
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1

clarify.

I think -- as I understand the law and the

2

cases that we've cited, if you don't identify

3

privileged documents on your privilege log and then

4

you try to produce them later and claim privilege, you

5

know, after discovery closes, you can't do that.

6

These aren't documents that they didn't know about.

7

These are documents that were in the box that they

8

searched.

9

don't get to now say it's privileged.

And they misinterpreted them.

And so they

I mean, they

10

knew they had the document.

11

on the log.

12

misinterpreted or a junior paralegal just basically

13

missed part of the file or whatever the reason is, you

14

know, it's too late.

15

after the fact.

16

get to put this stuff in, it comes in clean now.

17

We -- we -- your assertion of privilege comes too

18

late.

19

They didn't identify it

Whether it was because they

You don't get to claim privilege

You can put this stuff in or if you

I mean, that's our argument.
THE COURT:

"Your privilege" -- "your

20

assertion of privilege is 'too late.'"

21

your argument is basically just you can -- if you're

22

going to put the evidence in, you can't claim

23

privilege over it now.

24

MR. BROWN:

So it's --

Right, because there's a
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1

...

2

THE COURT:

That's the argument.

3

MR. BROWN:

That's the argument,

4

because the documents -- they have them.

And if they

5

didn't identify them on their privilege log for

6

whatever reason, they're not privileged.

7

THE COURT:

Okay.

8

MR. BROWN:

So that's it, Your Honor,

9

unless Your Honor has any other questions.

10

MR. STONE:

Good morning, Your Honor.

11

Your Honor, when I was here arguing

12

the summary judgment motions, I did make a mistake but

13

not the misstatement that Mr. Brown says that I made.

14

I did not say that there were no meetings.

15

say, mistakenly, that I believe all minutes for all

16

substantive meetings had been produced.

And I

17

apologize for making that misstatement.

But the fact

18

that I was under that misimpression, I think, really

19

shows that there really was no issue about this in all

20

the five years of litigation.

21

motion to compel.

22

depositions, "Hey, where are the minutes for these

23

meetings?"

24

the -- all the minutes had not been produced.

I -- I did

There was never a

There was never mention in the

And so it was a surprise to me that all of
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1

And, you know, my ignorance is -- is

2

not excused.

3

apologize for that.

4

the fact that there really was no issue made of this

5

whatsoever until the last minute.

6

I should know better than that, and I
But I think it really does show

Now, Your Honor, when we got

7

Mr. Brown's motion back in February, I called him up

8

before we took the time to brief the motion and said

9

"Look, I've got a practical solution.

We'll make

10

these witnesses available.

And we'll make them

11

available in Mexico City, and you can ask questions

12

about" --

13

THE COURT:

Why Mexico City?

14

MR. STONE:

Well, because it's -- it

15

really is for the convenience of our witnesses.

16

very difficult --

17

It's

THE COURT:

I understand that.

19

MR. STONE:

And we offered to --

20

THE COURT:

Convenience of folks who

18

But

you're --

21

have messed up, you know, sometimes in life you got to

22

own it.

23
24

MR. STONE:

I understand.

And we --

our proposal, Your Honor, was to do everything that we
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1

could to make it as -- to make as little inconvenience

2

as we could for the plaintiffs by paying their

3

expenses to come down.

4

I made that proposal back in February.

5

response, Your Honor.

6

So that was our proposal.

But

I got no

Mid-March we got their reply brief.

7

At that time Mr. Brown raises an issue about I was

8

putting restrictions on the subject matter.

9

saw that in the brief, we sent him an e-mail saying

When we

10

"We're not putting restrictions on anything that

11

arises out of the minutes is fair game."

12

that's what we told them.

13

response on that.

14

hearing today which, I think, is just kind of silly.

15

And we're still willing to produce, obviously, the

16

witnesses.

17

before the trial.

18

here, really what is six or seven weeks away from

19

trial, is his fault, not mine.

20

That --

We still got no -- no

Instead, he wanted to proceed to a

And we do think there's time before -And the fact that we're now sitting

So I -- I do think that, you know,

21

there's -- there's plenty of prejudice to go around

22

here.

23

that we still try to arrange these depositions in

24

Mexico City.

And I -- I would respectfully request that --

It's very difficult for my clients to
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1

gather all of -- not my clients, but -- but all the

2

directors up here for -- for continued depositions.

3

THE COURT:

So, I mean, I'm sure it

4

is.

It's also means Mr. Brown and his team have to --

5

at the instance of your clients, have to go back

6

and -- you're going to want them to travel.

7

going to spend a week out of their life, which means

8

they're not going to be able to handle other cases.

9

They're also going to, you know, not be where they can

They're

10

get the most work done even on this case.

11

should they bear that burden, when, you know --

12

MR. STONE:

Right.

And why

And, again, Your

13

Honor, my only argument here is that there's plenty of

14

blame to go around.

15

this late in the game is not necessarily all of our

16

making.

And the fact that this occurs

17

THE COURT:

No.

18

MR. STONE:

And particularly my

THE COURT:

I think what Mr. Brown is

19

But what --

clients --

20
21

willing to live with is this:

22

with the state of the record that you all created;

23

right?

24

and said -- but then he goes "Frankly, if they say

You're right.

He was willing to live

He could have moved to compel
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1

there are no things, how formal could this meeting be,

2

how reliable is their memory, I'll go with it."

3

don't think there's anything inconsistent in his

4

position saying, "I'm going to let the record stay

5

where it is."

6

allies, essentially, in the litigation who would like

7

the record to be supplemented and to be different than

8

it was.

9

plaintiffs in a very different position; right?

I

It's your clients or your clients'

And that obviously pits -- puts the

10

MR. STONE:

Right.

I guess another

11

solution here, Your Honor, would be simply to -- to --

12

if -- if the fact of the minutes can be admitted; in

13

other words, that there were minutes, we're -- we're

14

fine with that.

15

minutes make any difference whatsoever.

16

that's in those minutes is in the proxy already.

17

our witnesses will come and testify about the

18

substance of what occurred at those meetings without

19

the aid of those minutes.

20

simple solution here and we can avoid these

21

depositions altogether.

Substantively we don't think the
Everything
And

I mean, that's another very

22

So --

23

THE COURT:

Go over that again.

24

MR. STONE:

If -- if we can enter into
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1

the record or have a stipulation that the minutes in

2

fact exist, that there were minutes for all these

3

special committee meetings for which they -- there --

4

there are minutes, the substance of those minutes, in

5

effect, doesn't really matter to us because we think

6

that the substance --

7

THE COURT:

It doesn't matter to us,

8

but it doesn't cure any of the harms to the

9

plaintiffs, because the reality is that -- and this is

10

why the offer, for example, to restrict the deposition

11

testimony to simply the minutes or something like

12

that -- part of what you do -- I mean, you're an

13

excellent member of our -- our bar -- is, you read

14

everybody's production and you come up with the

15

questions that you're going to ask.

16

happen at one meeting might shape questioning about

17

another area, because it's all of a piece.

18

And things that

And it's not -- and so the fact that

19

you're going to stipulate to just having them in

20

doesn't mean your witnesses aren't going to be saying

21

things now at trial because their memory is also --

22

the other reason why people create minutes is, people

23

forget things.

24

are going to reread the minutes; right?

And I'm assuming the witnesses here
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1

MR. STONE:

Right.

My only point is

2

they could just as well reread the proxy without

3

reading the minutes and that would refresh your

4

recollection.

5

THE COURT:

They could, but now the

6

minutes are going to be in evidence.

If they get in

7

trouble on the stand, then folks on this side of the

8

room -- side of the room you're on are going to help

9

rehabilitate them by using these minutes.

Someone is

10

shaking his head no.

11

mean, I -- and I prefer people not to do that, but I

12

would be shocked if qualified counsel have admitted to

13

help rehabilitate a witness for a failed memory would

14

not actually use something.

15
16
17

I don't know what that means.

MR. STONE:

Maybe it is -Sure.

evidence, absolutely, Your Honor.
THE COURT:

I

Right.

If they're in
That's true.
If we were -- and

18

that's the thing.

I'm dealing with the reality

19

that Mr. Brown is perfectly content to say "This is

20

all out," in which case we don't even have an issue.

21

So when I see -- hear people --

22

excellent counsel shaking their head no and the

23

suggestion that they might actually use something that

24

they have spent time getting into the record, that
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1

surprises me, I think for a fairly obvious reason;

2

right?

3

MR. STONE:

The only point I was

4

trying to make, Your Honor, was that the -- what's

5

important to us, as a matter of record, is simply the

6

existence of the minutes, because we think that the

7

substance of those minutes is covered elsewhere in the

8

record.

9

think that these depositions, in effect, are

And we think that -- for that reason, we

10

duplicative because they've already had an opportunity

11

to -- to question the witnesses on everything that's

12

in the proxy, which is covered by these very minutes

13

that -- that have now been late produced.

14

THE COURT:

Okay.

15

MR. STONE:

Okay?

16

THE COURT:

Thank you.

17

MR. STONE:

That's all I have, Your

19

THE COURT:

Anything further?

20

MR. BRANDT:

18

21

Honor.

Your Honor, James Brandt

of Latham & Watkins.

22

The Court made the comment earlier

23

that sometimes you just have to own your mistakes.

24

And I'm just standing up to do that.

This was our
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1

mistake.

2

Mr. Brown is correct that the box that was at issue

3

was in fact reviewed.

4

for why the documents at issue were not found.

5

looked for and through that particular box several

6

times.

7

argument on the topic of whether minutes existed, of

8

whether minutes existed.

9

after the hearing, and one of them was to go back and

10
11

It was not a mistake of the clients.

There is not a good explanation
We

We -- there was a stark exchange at the

We were asked several things

look again.
We sent one of, at that point, our

12

partners through the records to look page by page and

13

see what could be found.

14

had not produced, we didn't -- we thought they

15

absolutely had an obligation at that time to produce

16

them, and we did.

17

privileged documents, which we put on the log.

18

the first time we recognized that there were documents

19

that were privileged and responsive that had not been

20

logged, and we logged them.

21

Upon finding documents we

We found a small set of additional
It was

But I really just came up to emphasize

22

that it's not a mistake of the clients.

It's a

23

mistake of the law firm.

24

did our best to remedy it as soon as we recognized it.

We made a mistake, and we
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1
2

So I came to apologize.

And that's

what I found.

3

THE COURT:

Thank you.

4

MR. BROWN:

Your Honor, could we -- I

5

just have two things.

6

meetings that were not identified in the proxy

7

statement.

8

on the record, that may not be correct.

9

There weren't minutes for two

So I think when Mr. Stone says tells why

Is it possible -- we did want to

10

discuss his proposal.

11

will be solved by a stipulation that there are minutes

12

for meetings dated blah, blah, blah.

13
14

If -- that we have just -- this

THE COURT:

And that there will be no

MR. BROWN:

Yeah.

other use?

15

If that's -- if

16

that's -- we would just -- if we could talk to defense

17

counsel and talk amongst ourselves for a few minutes

18

to see if we can accept that deal.

19

THE COURT:

Sure.

Why don't we do

20

that.

We were having audiovisual difficulties,

21

anyway, probably due to, you know, the lack of

22

aesthetics of the trial judge.

23

talk among yourselves.

24

back and we'll go from there.

And so why don't you

Let me know when you need me
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1

MR. BROWN:

2

(A short recess was taken from

3

Thank you, Your Honor.

10:39 a.m. until 10:50 a.m.)

4

MR. BROWN:

Apologize that we had to

5

go through all this to get to this point, but we've

6

reached an agreement to withdraw the motion and enter

7

into a stipulation along the lines that Mr. Stone

8

proposed, stating that there are minutes but they

9

won't be admitted into evidence.

10

THE COURT:

I'm always happy to get a

11

resolution, even when it saves me only a bench

12

opinion.

13

(Laughter)

14

MR. STONE:

To be clear, Your Honor,

15

the -- the stipulation will -- will say that there was

16

a meeting on this date and that there were minutes

17

produced, either signed or unsigned.

18
19

THE COURT:

24

MR. STONE:

That's correct, Your

THE COURT:

That's your understanding,

MR. BROWN:

Yes, Your Honor.

Honor.

22
23

But there will be

no other use of the documents.

20
21

Okay.

Mr. Brown?
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1

THE COURT:

Well, good.

Thank you.

2

Thank you, all.

3

before the rains come, and I hope you get to enjoy

4

some of it, even on the Club Car on the Acela.

5

miniature.

6

It looks like a lovely spring day

Have a

See you.
MR. STONE:

Thank you, Your Honor.

7

(Court adjourned at 10:52 a.m.)

8

- - -

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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1
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2
3
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#,0!",92 D",*D8,*"0C2*1*"I!2*(2921*,B82,/"
8*212A"@*C*0,88,22**8**2,9 1*C*0,88,22**",2"+,
0"!02*"+,!E*!,9",BB**28*21"9,*2*21**08,02*8B21*
*9*F*B*!2,82*E"*2*8,,921221*F*2AE2E@*"+!*21**9*A2
08C* ",**2,+*F,/!,921*8*!8C2,#8",B,*",
08CEC*0,B,0AECCC,2*(BF2108C,*
1!91!2212C0*/21*C*0,88,22**!00*B!E*92,2*"
,9,B,0200*,B ",28,,2E1*1"*!01#,(*"!0,921*!8F*
B1*2F**6019*"0,"*2,B,*/#,,(,8C+,9,*D0C,22!02!*
FE0CC,921*8!2B"*F2 A!"!8*S#,,,(C+,",9B21*CE8*2BV44
8,,C*0,",+,"*"21*1"*F*B*21**9*/#,+(*0!,9,"*8,B,02,B
 BC**9*0,89,2,*/#+(*0!,9,8C229+*0*019*B
 B2*21**9*/#+,(*10,9C!F,0B2",I!,",2EBC20,92",9/"

&.
6E2# !F,0*BB6(
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#+,,(*92,2,9C+,,212*I!,*",9,B,028,,2E1"*2+2*,21*
0,2*2A,2121*C*0,88,22**D*088*"2, 1* 6E/21*02*2BA1,01*
!",C!2*"/A*21*2*2,8EB21*C*0,88,22**8*8F*/"*2,21*C*0,
88,22**D0*B!*+,*A"*92,2,B21*CC*"*9*&
-

 +,, !&"$!!&--(/

 02F*&/&44-/21*C*0,88,22**8*2A,21,2"+,221,
8**2,9/21*C*0,88,22**D*9"B,0,"+,*+,*A*"21*C0*21*C*0,
88,22**1"0"!02*"+*21*C*+,!*,912821"801C+,"*"
C**22,B,2E,"8*21"9E"C,*"21221**9*AB,B8
B,0,C,2B+,*AB2*0,"*,921*C**22,B,20!*"B,0,"+,/
21*C*0,88,22**8*2,*6*0!2,+**,A,21!2E*C**22,+*B21*88,22**D
"+,C**2&'
221*8*2,8*/ "*8,B8*"21*C*0,88,22**2121*A!"
F2,B8+2,9A1*21*2*088*"2 DF"B",*02212,2CC+*21*
*9*2*+,2*ECC*0*B0B,02B,2**2*!2B1,*92,2,F*1B
B*B*9,22,,912/,!*"801,*"B21*B,22,8*2 02F*&/
&44-8**2,9&:21!91 "*8"21*8*8F*B21*C*0,88,22**
",9**"A,21"801D!99*2,212 "*8D*92,2,B*9,22,

&
-  6E2%# !F,0*BB6(221*!88EN!"98*21*,921*
!21*"212,2A!"2A ,2,BB2C!!*",0!*0,8!88> D9
2:#*0&/&44(#GW82C*,9!C21*"B5A2,+*221*
",0!*0,8H(#2201*"1**261,F,2&(
&'

-  6E2&'

&:

- 
4
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,9121"21*C2*2,20*2*CC*0*B0B,02/ "*8F2,*"B821*
C*0,88,22**D+2*&
1*8*8F*B21*C*0,88,22**#21*21 "*8(+2*"2
*088*"21**9*2 DF"B",*02F*"21*,"*2*8,2,212,2A,
21*F*2,2**2B 20 1"*%4+2,92*088*"21**9*2 DF"
B",*02/21*C*0,88,22**0,"**""*,*"!C21*BA,9B02/89
21*=%


1*0!*2"1,2,02",9C,0*B 08820 



0!*2 20 1"*A!"*0*,+*202,",+,"*",21*
99*92*8!2BV448,,,CC2,221*,C**9*1*
A*1,C



!C*6,0",2BB,,2*A!"2F*F*2CC+*21**9*
!,2*EF*0!*,2*I!,*"CC+B&U%B21*!22",9088
20 1"*



*9**"2+2*,00"0*A,2121*C*0,88,22**D
*088*"2,"22+2*,B+B21**9*,21**+*221*
C*0,88,22**A,21"*A,2*088*"2,B21**9*



9**"2,"*8,BE B0*2,*,28,912!BB*C2
0,9



2*2,CC2!,2,*B21*08F,*"08CE2*,@*E*9,*
*!2,9B821**9**2,82*"2CC6,82*EV-448,,



1**6C*022,21221**9*A!"F*00*2,+*2 *,9C*
1*F,



1*B,*C,,*"**"FE"801


&
-  +/ "*8 =&S&=%%=%#B,"*2,*BB6%(S
8, %.=%'=%S4%=.&-#B,"*2,*BB6&(
%4
%

6E2&'# !F,0*BB6(
,2&:&
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C21**088*"2,B21*C*0,88,22**"21*F"B",*02D
*+,*AB21*2*8B21**9*A*C**22,B8"801"218/21*
 F"*+*"2*088*"212 20 1"*CC+*21**9*%&


# #/& --(/
<*F!E&./&44./ *221* 6E2 D1*1"*,0,2,9

21*,+2*2CC+*21**9*2C*0,8**2,9B20 1"*2F*1*"01&:/
&44. 1* 6E*2B21,"*2,21**,912821C0*21*C*0,88,22**/A,2121*
,20*B,2"+,/!"*2 2*92,2*21**9* 1* 6E*2B2121*
+,!B0221*C*0,88,22**0,"**","*2*8,,921221**9*A,21*F*2
,2**2B ",220 1"*"21*F,B,2*088*"2,21220 1"*
+2*B21**9*
221*01&:/&44.C*0,1*1"*8**2,9/21*1"*B8*214T
B21*!22",90C,220 B +2*"2CC+*21**9*8921*A1+2*"
B21**9*A!/A11"B,*"*B21*21**08C,201*9,921**9*%%


# "$ *1 6- "*


/$!"$1* 6- " -"

,2,BB!F8,22*"*6C*2*C2B8,*5*!*/*8CE**B!BB3
1*C/5*!*,2C*0,,2,088",2E8,,9,!*/,1**6C*2,
8 *2*BB,0,*0E%
%&
- 
%%

-  !F,0*BB6 3

%-

- 5*!* &%=.&%S4%=%4:=:#B,"*2,*BB6("21!91
5*!*0,8*"21+***+28,,9*6C*,*0*/1*A!F*!A,,92
% ) 9
&
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5*!*A*99*"2G"*2*8,*21*B,+!*B,**6,0/HC,*
221*B,*B21**9*%."*2*8,,921*GB,+!*HB,*/5*!*2 21*
8 *2C,0*B 20 21*8*9*"2*#"N!2*"2*B*0221*C*0,",+,"*"(/
C*B8*"<+!2,B,*!,901BACN*02,1*2 ",*02EB821*A 
"*FE21*C*0,88,22**A,21!2019*#"N!2*"2*B*02DA*1,CB.T
B,*(/"",+,"*"21**0"!8F*FE21*B,2% *00!"*"212 1!"1+*
C,"-&8,,1*0,"*2,B,*CC*"221*'&8,,1*212
 02!EC,"%'
&

  !&!"*1 6- " -"

*B*"2!F8,22*"21**6C*2*C2B B"!"01A2@ B
01A2@,21*,B,1,,*22*""08,0" B*B<,0*2
21*"*01B9*8*2B21* ,+*,2EB,B,/9** *,
,2*2,E*09,@*"*6C*2088",2EC,0,9"+!2,/,*B21*0
"*+*C*B21**C2,8*21"B*2#,0!",98,*(+!2,2!912,*B21*
2*6221,!210,2*"A,21CC+/12!91221*08CEA,2121*9*20CC***+*


",0!EB,2"!,91,"*C,2,/8 ,9,2,8C,F*22*22120,8- 2
=&4=&S&4=&-&4%=&45*!*1BB**"C,,*9",921*C*0,
88,22**DC0*21*,"*C*"*0*B,28*8F*- 2-=&-
%.

- B,"*2,*BB6.2&

%

- 5*!**C22--#2*NBB6-(5*!*00*C2*"21*01BAB*02
"*,+*"FE21*C*0,88,22**",2CB*,,21*,*2,*2ES1*"*2BB*
,9*0,2,0,8B21*01BAB*0221*C*0,88,22**",2CB*,
"*,+*"B*,21* ,*

%'

,2-%
%
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,21*A"#"*0(1A2CCE2128*21"9E2+!*0CC*8,*/%:2*01*
+!2,/"102!*6C*,*0*A ,9,21*8,,9,"!2E%
B01A2@*+,*A*"21*A B21*C*0,88,22**"00!"*"212,2
1"!*"21*C*0,*8*21"9E1*A!"1+*!*"1"1*F**9,+*21*2 B"*2*8,,9
21*!8F*B1*2F*C,",21**9*,21*B,2,20*-45*0!*,*" 
A**,8,/ B01A2@"*2*8,*"21221**9*0!"F*2F*!"*2""
*+!2*"FE08C,921*+!*B21*08C,*D8,**221*F,B21*8**2B
!8C2, B01A2@2*2*"1,00!,21221**9*AB,BF!2*"
"*2*8,*"21221*00!,AF!22*F*+,2,,21*C,8E+,F*
212BB*0221*+!*B0CC*8,,908C,*-
B01A2@*2B2102,!!8B+!2,*!29,9B821*
F*"21*V44UC!"92*80CC*C,0*!*"FE21*C*0,88,22**221*
V%4UC!"92*80CC*C,0*212#,(A,8C,*"FE21*8 *20C,2,@2,B 
02F*&/&44-"#,,(1*0,"**"8**F*!8C2,221*2,8*-&1,
*C2/*C2**!2B ",**C+,"*"A,21,2129*/21!9121**!2

%:
- 01A2@ :=::=-#B,"*2,*BB6'(
%

- 01A2@*C2X36#2*NBB6'(S5**E/E*3<*/
21
  <   <2%&-3%#*A? 0A ,/ *"
&44'(S01A2@ :=::=-S&=&-S4=:&&#B,"*2,*BB6'(

-4

- 01A2@*C2XX#,(3&&4#2*NBB6'(S01A2@ :=&4=S
.=&%=#B,"*2,*BB6'(

-

- 01A2@*C2XX&'%.#2*NBB6'(

-&

- 2X-%36&S01A2@ %%=%%-=4#B,"*2,*BB6'( ,2,BB
"*201*9* B01A2@D*6C*2,**2,92088",2EC,0,9 B
01A2@,*",9*6C*221*F*1+,B088",2EC,0*- 01A2@*C2
X&36S01A2@ :-=%:'=-
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*C,8,EC**2*"21**6019*2,212A!"*!2B8!,9*0192*80CC*
C,0*2V44UC!"21**I!,2E+!*B,*ACC6,82*EV'F,,/A1**2
V%4UC!",2ACC6,82*EV%'F,,-% 1* *EC,2,F210*,,212 
C,"B,C,0*B,*822*A1292*8C,0*,**02*"B0CC*A,21,21*
9*212A!"1+*F***F*2!*221*2,8*
%

# $  !+ * ") !# "$ *1 6- " -"*

1**,* *E",2,02,F*2A**21*C2,*D*6C*2*C2R21*
8*21"9E21!91F215*!*" B01A2@00!2*"*I!,2E+!*B,*
!,921*<8*21"9E/ B01A2@00!2*"*I!,2E+!*B !,921*8*
*2B!8C2,#"N!2*"*0*E2*B*020*2,",BB**0*F*2A**21*08C,*/
!010!2E, C*8,(/A1**5*!*,8CE00*C2*"21*8 *2C,0*B 
"*B,,2,+*A,21*C*022 D+!*A,21!20"!02,9E"",2,,I!,EE,
C2,0!/5*!*8"**BB22C**F*1," D8 *2C,0*/"1*",0,8*"E
F,,2E2"2F*F*2"*2*8,*A12212C,0*,8C,*"A12,B82,,2
,8C!"*"--


-%
- 01A2@*C26&#2*NBB6'(,2,0E/5*!*0,81*","
E,BA1221*+!*B,*A!"1+*F**!,992*80CC*C,0*
21*21V44UC!"/ 5*!* =&&&#B,"*2,*BB6(/"
1*02BB*EC,,212,!*
--

- 5*!* 4='&%S=:#B,"*2,*BB6(
.
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4


 




4   
 ./"!&&
2,*B,* 221*C0**",9221*0!882,B202,

"21*C,0*-.<,"*,9,++*GI!*2,BA1*21*202,A2,8*"/1A,2A
,,2,2*"/2!02!*"/*92,2*"/",0*"221*",*02/"1A21*CC+B21*",*02
"21*20 1"*A**F2,*"H-<,C,0*,++*I!*2,BG21**08,0"
B,0,0,"*2,B21*CC*"8*9*/,0!",9**+2B02=*2/8 *2
+!*/*,9/B!2!*CC*02/"E21***8*2212BB*0221*,2,,0,1**2
+!*B08CED20 H-'202,!FN*022*2,*B,**+,*A/-:21*F!"*B
CB1,B2221*C,2,BB,B21*"*B*"2*F*2"*822*21221*202,A
CC+*"FEG,"*C*"*2088,22**B",*02,B8*"8N,2EB21*8,,2E
1*1"*H-8C22E/21**2,*B,*E,"*2*I!,*C*B*02,21*C2
B21*F"B",*02.4

-.
- 8 #  '+72,+/-.'&"'4/'#*:%(
-

" 2  '+3 /':'&":./'#*&44(

-'

8 #  -.'&"2'

-:

- 6!'+ !1 - +,+/%:&"4/'#*-(/ 1
&"'#*.(

-

- +S   >52%S, *  )1 ,+-1!  /&44.7
%-&'&'/2Y:#*1>4/&44(S,  ' ,+-1!  /:%&".%/
.%-#*1!9./&44%(S, 5 ,+-1!  /&447
:4/2Y%#*1E/&44(#G 1,B2P21**2,*B,*QF!"*221*
CC, FN*02/*B*"28!2"*822*21221*C*0,88,22**ZA2!E
,"*C*"*2/B!E,B8*"/"1"21*B**"82*92,2*28D*921DH(

.4

-  ,+'+* !,+/%&"./%#.(#GB,",9B
C*B*02,,2  :),*2,*B,*E,H(#*8C1,""*"(
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*2B21F*A/"21**B*"2A,"*822*22,/21*C*0,
88,22**CCC,2*E*92,2*"21**9*"21**9*A21*CC+*"FE21*
1"*B8N,2EB D8,,2E1*,0!",9 ,2,BB!,+*212 ,2,BB
02*2F,182*,",0!*0,8"9,+*21**6,2*0*BA*B!02,,9C*0,
88,22**/ ,2,BB/B*01B21**,"*C*"*2*/121*F!"*BC+,921221*
*9*A2B, ,2,BB12"022,BE212F!"*
5

# + ***$
"*2*8,*A1*21*21*C0*!!",9202,,B,/*A*

!22",2,E 2B!B02=#(21*F"D08C,2,","*C*"*0*S#&(21*
*62*22A1,0121*F"A00!2*E,B8*"F!221*202,S#%(21*2,8,9/2!02!*
"*92,2,B21*202,S"#-(1AF"CC+AF2,*".B21**
B02A*,91,B+B1,B2,921**2,*B,*F!"*2 ,2,BB""*2*8,2,212
21**9*AC"!02BB,C0*


#  . *# &+" #.#!&  +"$( - +$/
,,$"" + **

2,!",C!2*"212*B21*C*0,88,22**8*8F*1"EBB,,2,
A,21!C*6,0EB,2BB,,2*21*21 "1"B,0,,2**2,21*
*9*.&"**"/ ,2,BB00*"*"21,B02221*!88EN!"98*229*
1**,",C!2*21221*8*8F*B21*C*0,88,22**A**1,91E
I!,B,*""1"*62*,+*202,*6C*,*0*!,@0B!"*",+*28*2F 

.
6!'+ !1- +,+/&"'/:-#*.(
.&

*2F,10 B,"*C*"*0*/C,2,BB8!2"*822*212",*02A**
"8,2*"21*A,*02*"FE,",+,"!*2,2E,2**2*",21*202,
- '+)/'-&"./&-#*1&44&(
'
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""+,*3"B,0,9202, 8,A *"*08,2/
B,0,"+,/"E2B+,!F "B,0,,2,2!2,#,0!",9*,
E01( **@1C*282B1,0**,!**2,92B,0*"22*9E/
89,98!2,F,,"08C,*!01!C,B/"*/!C **+,/
**6,0,,*"C2,*"*,8,E/ "*8C02,0*"
322*EF*B*N,,921* ,2@ *B8,E,2**2 1*C*0,88,22**A
A*C,2,*"2*+!2*21*CC*"*9*
1**,",C!2*21221*C*0,88,22**8*8F*!"*2"21*,
!21,2E""!2E2*N*02EBB*212A2B,2 ",28,,2E20 1"*
"**"/ ,2,BB00*"*21221*C*0,88,22**21*2**"2A AEB821*
*92,2,2,"!0*!C*6,02,8C+*21*2*8B21*202,.% 8,
*6C,*"GP2Q1*C*0,88,22**A29,9202,!*",0!,*088*"P21*
CC*"*9*,B,2Q","D29*2,8C+*8*221*0",2,[212A***6,2,92212
C,2H.- 1*C*0,88,22**DF,,2E"A,,9*2GN!2EH"*822*"21221*
C*0,88,22**B!02,*"CC*E..
"",2,/21*C*0,88,22***2,*","*C*"*2/1,91E ,*"/"
*C!2F**9/B,0,"8,,9"+,2,221*C*0,88,22**,B!B,,9,2

.%
52%&
.-

-  8, 2-=&%.=%#B,"*2,*BB6&(

..

-   '+,,,)  ,/4&&"%4/-#*1&44(#F*+,9212
C*0,088,22**D8"2*G1!",0!"*21*CA*2B!E*+!2*21*202,
2,!*/"/,"*E/,0!"*A1221,0!210*"21*Z0,2,0CA*D2EZD2
21*202,H(S)0+'+/4"  ,' +/&47
:%44'/Y&#*1/&4(#B,",921221*C*0,88,22**,2*C*2*",2
8"2*F"E2,0!"*21*CA*20,"*21*202,/*92,2*,22*8"
*088*"*N*0221*202,(
:
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"!2,* 1*C*0,88,22***2,*"218,2 *90!*",N*,2
*6,0*90!* 1*C*0,88,22***2,*""801,2B,0,
"+,"3,28,,9"+,221*C*0,88,22**D",*02,/21**"+,
C*2821E@,9F21 ",*A*21*CC*"*9*/",0!,921*,
B,",9"C,,A,2121*C*0,88,22**/"1*C,921*C*0,88,22***92,2*
21*CC*"*9* 1*C*0,88,22***,*"!C21*"+,0*B,2"+,2B!B,,2
"!2,*.
&

# - +$/ ,,$""  ."$" &",1* !."##  ! $"
 1* $!$""+7#/& *

1*C*0,88,22**D*62*,+**92,2,A,21!C*6,0*B!21*
*+,"*0*21221**9*A21*C"!02BB,C0* 1*C*0,88,22***+!2*"
"*92,2*"21**9*+**,912821C*,",*BB22*!*21221**9*A
,21*F*2,2**2B ",220 1"* +*21,*,912821C*,"/21*C*0,
88,22***92,2*" *E2*8B21**9*212",*02EF**B,22*" 20 1"*=


1*C*0,88,22**AF*2*92,2*&%T*"!02,,,*D*2
"*F2 12A",*02F**B,22 F*0!*,2*"!0*"21*"*F2 
!8*"RC2B21*02B21**9*RFEV%448,,



1*C*0,88,22***92,2*"202,",+,"*"2 
20 1"*BV448,,C,221*0,9B21**9*#,"",2,2
 D*9!I!2*E",+,"*"(



1*C*0,88,22***0!*","*8,B,02,FEB0*2,C*
0,9*+,8*2822*"0",2,B,*.'



1*C*0,88,22***92,2*",9,B,020C2*9+*0*
C2*02,"*,9*"2C2*028,,2E1*1"*C2*9*


.
A21*C*0,88,22**"*,*"E,B82,!1*""!,921**92,2,
C0*
.'

-  6E2&-&.# !F,0*BB6(
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1*C*0,88,22***92,2*"AEB8CC*"B2,9*6019*
2,2B,6*"2,"*92,2*""A#FECC6,82*E'T(21*!8F*
B1*2F**6019*"B,*.:



1*C*0,88,22***92,2*"!C*8N,2E+2,9*I!,*8*2B
&U%C*0*2/BA*"FE*0!,9088,28*2B8*2+2*,2-&T
,2**2,00"0*A,2121**088*"2,B21*C*0,88,22**
1,*!*"212!C*6,00!"2!,2*ECC+*21**9*
1*C*0,88,22**!*"A*92*80CC*C,0*B*0221,2

0!"1+*!*"2+!*,* 1222*9,0"*0,,+*" B8CE,98,,
8* 1*B,*.
%

# 

. *--( &# /& * #  $!$"# *

<!21**+,"*0*21221*C*0,88,22**C0*A*BB*02,+*"C"!0*"
*!2212AB,2 D8,,2E1*1"*,21*B0221221*+*A1*8,98N,2E
B D20 1"*+2*"2CC+*21**9*B02/+*4TB21*!22",9
0C,220 B21*8CE+2*"2CC+*21**9*/,0!",9*B21*,9,
C,2,BB4B21*881*1"*#/*/" 1*C"9*(*2 *
!2B21**I!2,/CC6,82*ETB21*!22",908820 1"*A1+2*"/
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NATURE AND STATE OF THE PROCEEDINGS
This is a consolidated derivative action on behalf of Southern Copper Corporation
(“Southern” or the “Company”) and its minority public stockholders seeking a remedy for
breaches of fiduciary duty in connection with Southern’s acquisition of Minera Mexico, S.A. de
C.V. (“Minera”) from Americas Mining Corporation (“AMC”), a subsidiary of Grupo Mexico,
S.A.B. de C.V. (“Grupo”). Pursuant to the terms of an Agreement and Plan of Merger dated
October 21, 2004, Southern issued AMC 67.2 million shares of Southern common stock in
exchange for AMC’s 99.15% equity interest in Minera (the “Transaction”). The Transaction
closed on April 1, 2005.
Three actions were filed challenging the Transaction,1 and were consolidated for all
purposes by order of the Court. The complaint filed in Civil Action No. 961-N was designated
as the operative complaint (the “Complaint”).2 On March 14, 2005, the defendants answered the
Complaint. Thereafter, the parties engaged in extensive fact and third-party discovery, which
concluded on March 1, 2010.

Plaintiff produced its expert report on March 16, 2010.

Defendants produced their expert rebuttal report on April 23, 2010.

Expert depositions

concluded on June 16, 2010.
On June 30, 2010, plaintiff moved for partial summary judgment. On August 10, 2010,
the AMC Defendants3 cross-moved for summary judgment, or in the alternative, for a

1

The three actions are Lemon Bay, LLP v. Americas Mining Corporation, et al., Civil Action No. 961-N
(December 30, 2004), Sousa v. Southern Peru Copper Corporation, et al., Civil Action No. 978-N
(January 7, 2005), and Theriault Trust v. Luis Palomino Bonilla, et al., Civil Action No. 969-N (January
6, 2005).
2

The Complaint is cited to herein as Compl. ¶___.

3

The “AMC Defendants” are German Larrea Mota-Velasco (“German Larrea”), Genaro Larrea MotaVelasco (“Genaro Larrea”), Oscar González Rocha (“Gonzalez”), Emilio Carrillo Gamboa (“Carrillo”),
Jaime Fernando Collazo Gonzalez (“Collazo”), Xavier García de Quevedo Topete (“Xavier Garcia”),
Armando Ortega Gómez (“Ortega”), and Juan Rebolledo Gout (“Rebolledo”).

1
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determination that plaintiff bears the burden of proof as to the entire fairness of the Transaction.
The Special Committee Defendants4 cross-moved for summary judgment on all claims on
August 11, 2010.
Argument on the motions and cross-motions for partial and full summary judgment was
held December 21, 2010.

The Court denied plaintiff’s motion and the AMC Defendants’

motion, but granted the Special Committee Defendants’ motion. The AMC Defendants are
therefore the only remaining defendants and have the initial burden at trial to demonstrate the
entire fairness of the Transaction. A five day trial is scheduled to begin June 20, 2011. This is
plaintiff’s opening pre-trial brief.

4

The “Special Committee Defendants” are Carlos Ruiz Sacristan (“Ruiz”), Harold S. Handelsman
(“Handelsman”), Gilberto Perezalonso Cifuentes (“Perezalonso”), and Luis Miguel Palomino Bonilla
(“Palomino”).

2
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PRELIMINARY STATEMENT
This case turns on simple concepts. Grupo, Southern’s controlling stockholder, was
issued common stock of Southern, a publicly traded New York Stock Exchange company, that
had an identifiable value in the real world of $3.1 billion on the date Southern’s Board of
Diretors (the “Board”) approved the Transaction. However, there is no evidence that what
Southern received in return from Grupo was worth anything close to $3.1 billion. Defendants
instead contend that the Court must ignore the actual value of the stock that Southern paid its
controlling shareholder and instead adopt a discounted cash flow (“DCF”) valuation of Southern
that values Southern’s equity a fraction of its actual market price. Plaintiff submits that this
position is preposterous.
Put simply, the benefit that Southern’s controlling stockholder derived from this
conflicted transaction was common stock with an actual market value of $3.1 billion. To pass
the entire fairness test, there must be evidence to establish that what Southern received in return
for issuing $3.1 billion of stock was worth at least $3.1 billion. There is no such evidence.
To the contrary, the record reveals that the Special Committee (as defined below) charged
with protecting the best interest of the Company and its minority stockholders worked and
reworked its analyses of and approach to the acquisition to rationalize a $3.1 billion valuation for
Minera, rather than negotiate a fair price. Indeed, the Special Committee ultimately agreed to
terms that caused Southern to pay $600 million more for Minera than Grupo had proposed.
However, when presenting the Transaction in the Proxy (as defined below) to the shareholders
and in road-show presentations to the market at large, none of the underlying valuations relied on
by the Special Committee were disclosed. Instead, shareholders and the market were misled to
believe Minera was being valued at a much lower multiple than what the Special Committee and
its advisor actually used. Both in terms of price and process, the Transaction was wildly unfair.
3
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Plaintiff’s expert opines that Southern paid at least 24.7 million shares in excess of
Minera’s fair value. After two stock splits, Grupo (through AMC) today holds approximately
148.2 million Southern common shares derived from Southern’s overpayment in the Transaction.
Based on Southern’s May 11, 2011 closing price of $34.89 per share, the market value of these
shares is approximately $5.17 billion. As a remedy for defendants’ wrongful conduct, plaintiff
seeks to have these shares canceled or returned to the Company. In the alternative, plaintiff
seeks damages in an amount equal to their market price. Plaintiff also seeks damages in the
amount of approximately $1.5 billion for dividends paid on these shares.

Plaintiff will

demonstrate at trial that there is no evidence of fair price and no evidence of fair dealing, and
accordingly, that judgment should be entered in its favor.

4
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FACTUAL AND PROCEDURAL BACKGROUND5
I.

THE PARTIES
A.

Grupo, Southern, and Minera

Grupo is a Mexican holding company listed on the Mexican stock exchange.6 The Larrea
family controls a majority of the capital stock of Grupo, which is, and during the relevant period
was, the controlling stockholder of both Southern and Minera.7 At all relevant times German
Larrea has served as the Chairman and CEO of Grupo.8 German Larrea inherited his position
from his father, Jorge Larrea, who founded Grupo in the 1960s,9 and has served as the figurehead
of his family company and fortune since 1994.10 The Larrea fortune is currently estimated at $16
billion, making German Larrea the second richest man in Mexico.11
Southern is a Delaware corporation.12 Until October 11, 2005, Southern was known as
Southern Peru Copper Corporation. Southern’s common stock currently trades on the New York
Stock Exchange under the symbol “SCCO.” Grupo currently owns 80.00% of Southern common

5

The following individuals were deposed in connection with this action: Harold Handelsman (September
2, 2009, Chicago, Illinois; cited to herein as “Handelsman”); Xavier Garcia de Quevedo (September 30,
2009, Mexico City, Mexico; cited to herein as “Garcia”); Armando Ortega Gomez (October 1, 2009,
Mexico City, Mexico); Carlos Ruiz Sacristan (October 2, 2009, Mexico City, Mexico; cited to herein as
“Ruiz”); Martin Sanchez (October 21, 2009, New York, New York; cited to herein as “Sanchez”);
Thomas Parker (October 23, 2009, Kalispell, Montana; cited to herein as “Parker”); Oscar Gonzalez
Rocha (November 4, 2009, Lima, Peru; cited to herein as “Gonzalez”); Miguel Palomino Bonilla
(November 5, 2009, Lima, Peru; cited to herein as “Palomino”); German Larrea Mota-Velasco (February
24, 2010, Mexico City, Mexico; cited to herein as “Larrea”); and Gilberto Perezalonso Cifuentes
(February 25, 2010, Mexico City, Mexico; cited to herein as “Perezalonso”).
The transcripts of these depositions have been lodged with the Court. Documents from the record cited
to herein are attached to the Transmittal Affidavit of Marcus E. Montejo (“Montejo Aff.”).

6

Larrea at 13:18-19.

7

Montejo Aff. Ex. 1 at 63-66.

8

Montejo Aff. Ex. 2 at 4; Larrea 12:2-3.

9

Larrea 13:16-14:6.

10

Id. at 14:19-21.

11

Montejo Aff. Ex. 3.

12

Montejo Aff. Ex. 1 at 1.

5
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stock through AMC.13 Prior to April 1, 2005, Grupo owned 54.17% of Southern’s outstanding
common stock, comprised of 43.3 million shares of Southern’s class A common stock (“Class A
Shares” or “Founders Shares”), which constituted approximately 65.78% of the outstanding
Founders Shares and 63.08% of the aggregate Southern voting power.14 The preferred rights of
the Founders Shares included 5:1 super-voting rights and the ability to appoint directors to the
Southern Board.15
Minera is a holding company organized under the laws of the United Mexican States.16
Prior to the Transaction, Grupo owned approximately 99.15% of Minera.17 As a result of the
Transaction and subsequent stock acquisitions, Southern today owns approximately 99.95% of
Minera.18
B.

The Defendants and Related Parties

With the dismissal of the Special Committee Defendants at summary judgment, the
remaining defendants are the AMC Defendants.19 At the time the Transaction was approved,
these defendants held 8 of 13 Board seats.20
Former Special Committee Defendant Ruiz was appointed to the Board by Grupo.21
Messrs. Perezalonso and Palomino were nominated to the Board by Grupo, but voted to the

13

Montejo Aff. Ex. 4.

14

Montejo Aff. Ex. 1 at 64.

15

Montejo Aff. Ex. 5 at SPCOMM001562-98.

16

Garcia 13:12-13; Montejo Aff. Ex. 1 at 1.

17

Montejo Aff. Ex. 1 at 2.

18

Montejo Aff. Ex. 6 at 5.

19

Compl. ¶¶7-14.

20

Id.

21

Montejo Aff. Ex. 2 at 2.

6
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Board by the Company’s stockholders.22 Handelsman was designated to the Board by Cerro
Trading Company, Inc. (“Cerro”), which, along with Grupo and Phelps Dodge Corporation
(“Phelps Dodge”) was one of three holders of the Company’s Founders Shares.23 Handelsman
had been employed by entities affiliated with the Chicago-based Pritzker family since 1978.24 At
the time Handelsman served on the Special Committee, the Pritzker family controlled Cerro.25
Cerro sought to (and did) dispose of all of its Founders Shares through an underwritten offering
supported by the Company in connection with the Transaction. Personally, Handelsman owned
only 600 shares of Southern common stock.26
C.

Cerro and Phelps Dodge

Cerro and Phelps Dodge had been shareholders of Southern since 1955. Prior to the close
of the Transaction, Cerro and Phelps Dodge owned only Founders Shares.

Cerro and its

affiliates owned 11,378,088 Founders Shares, representing 14.2% of the Company’s outstanding
capital stock.27 Phelps Dodge owned 11,173,796 Founders Shares, representing 13.95% of the
Company’s outstanding capital stock.28 Both Cerro and Phelps Dodge sought throughout 2003
and 2004 to dispose of their Southern interests.29

In exchange for voting in favor of the

Transaction, Cerro and Phelps Dodge entered into registration rights agreements with Southern
by which they sold their shares in an underwritten offering and reaped hundreds of millions of
dollars in proceeds.
22

Id.

23

Montejo Aff. Ex. 2 at 7.

24

Handelsman 7:7-8.

25

Id. at 8:17-25.

26

Montejo Aff. Ex. 1 at 63.

27

Id. at 64.

28

Id.

29

Montejo Aff. Exs. 7, 39, 40, 41 and 42.
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II.

BACKGROUND TO THE TRANSACTION
A.

Grupo Coaxes Support for the Transaction

In May 2003, German Larrea met with representatives of Cerro to discuss Southern’s
acquisition of Minera.30 Cerro understood that such a transaction would offer liquidity for its
equity investment in Southern.31

According to Handelsman, Cerro’s minority position in

Southern was “not common for the Pritzker interests” and “it would be their goal to try to liquify
a valuable asset of that kind.”32

Indeed, Cerro’s tax basis was only $1.32 per share.33

Accordingly, liquidity at then-current trading prices would have been particularly lucrative for
Cerro. German Larrea and Cerro discussed possible bankers for the Transaction and agreed they
“felt comfortable” with Goldman Sachs & Co. (“Goldman”) serving in this capacity.34
B.

Grupo Prepares to Sell Minera to Southern

With Cerro’s cooperation intact, Grupo prepared Minera for sale and planned for the best
way to maximize Minera’s value. Grupo restructured Minera’s debt. Minera’s then-present debt
structure required Minera to make pre-payments if copper prices rose. By securing refinancing
for its debt, Minera was able to reduce its debt cost and improve its free cash flow.35 Grupo
engaged two mining engineering firms, Winters, Dorsey & Company, LLC (“Winters”) and
Mintec Inc. (“Mintec”), to optimize Minera’s life-of-mine plans and operations.36 Grupo also
engaged UBS Investment Bank (“UBS”) to assist it in developing negotiating strategies to

30

Montejo Aff. Ex. 7.

31

Id.

32

Handelsman 18:25-19:7.

33

Montejo Aff. Ex. 8.

34

Id.

35

Montejo Aff. Ex. 5 at SPCOMM001498.

36

Id. at SPCOMM001497.

8
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preempt likely “attacks” from Southern. Those strategies focused on, among other things,
valuing Minera and Southern by “applying the same multiple to both companies.”37
C.

Grupo Proposes the Transaction to Southern

On February 3, 2004, German Larrea made a presentation to the Board proposing that
Southern acquire Grupo’s interest in Minera.38 German Larrea’s initial proposal valued Minera’s
equity at $3.050 billion and contemplated that Southern would acquire Minera from AMC (i.e.,
Grupo) in exchange for 72.3 million shares of Southern common stock valued at their market
price.39 That is, the number of shares to be issued by Southern was calculated by dividing
Minera’s proposed $3.050 billion equity value by Southern’s January 29, 2004 share price of
$42.20.40 Grupo did not provide the basis for Minera’s proposed equity value. As a result of the
proposed Transaction, Minera would become a 98.84% (later revised to 99.15%) subsidiary of
Southern.41 Grupo’s proposal also contemplated the conversion of all Founders Shares into
common shares,42 and Southern’s continued listing on the NYSE.43
D.

Southern Forms a Special Committee to Evaluate the Transaction

In response to German Larrea’s February 3, 2004 proposal, the Board established a
special committee of disinterested directors (the “Special Committee”) on February 12, 2004 to
evaluate the Transaction.44 After an initial member of the Special Committee resigned and was

37

Montejo Aff. Ex. 9.

38

Handelsman 21:24-25:8; Montejo Aff. Ex. 10.

39

Id. Larrea’s proposal assumed an enterprise value for Minera of $4.318 billion and net debt of $1.268
billion. Id.

40

Montejo Aff. Ex. 10 at AMC0019912.

41

Id.

42

Id.; Montejo Aff. Ex. 11 at AMC0019894.

43

Montejo Aff. Ex. 10 at AMC0019924.

44

Handelsman at 22:15-21.
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replaced, the Special Committee settled on its composition in March 2004.45 During the shuffle,
the Special Committee interviewed several investment bankers,46 but consistent with what
German Larrea and Cerro discussed months before, the Special Committee retained Goldman as
its financial advisor.47 The Special Committee also interviewed potential legal advisors, each
recommended by Handelsman.48 Latham & Watkins, LLP (“Latham”), however, who also
represented the Pritzker interests and with whom Handelsman had the closest relationship,49
began advising the Special Committee well before this beauty contest ended.50
E.

The Special Committee Conducts Due Diligence

The Special Committee’s advisors began conducting due diligence on Minera in April
2004.51 As part of the Special Committee’s diligence, Anderson & Schwab, Inc. (“A&S”) was
engaged to provide the Special Committee and Goldman with mining expertise. A&S tested the
plans prepared by Winters and Mintec for reasonableness.52 Upon A&S’s critique of those plans,
Mintec went back to work, and again revised and adjusted its analyses to produce an alternative
life-of-mine plan (“Alternative 3”) that on balance added approximately $166 million in

45

Montejo Aff. Ex. 1 at 16-18.

46

Montejo Aff. Ex. 13 at SPCOMM001484.

47

Montejo Aff. Ex. 14.

48

See, e.g., Montejo Aff. Ex. 15 (Latham being recommended by Handelsman); Handelsman 24:10-18;
Perezalonso 29-30 (discussing that Handelsman recommended the Special Committee’s legal counsel; no
other Special Committee member recommended law firms to serve as the Special Committee’s primary
counsel).
49

Handelsman 24:19-22; 30:11-12.

50

Montejo Aff. Ex. 13.

51

See Montejo Aff. Ex. 1 at 19 (Goldman and A&S meeting with Minera senior management); Montejo
Aff. Ex. 16 (May 5, 2004 email from Charlie Smith to Thomas Parker advising “MM has grossly
overstated the case for MM by inflating performance and extending reserves.”); Montejo Aff. Ex. 17 at
SPCOMM003438, 41 (discussing Minera due diligence items outstanding and April 16, 2004 Minera
management presentation).

52

Id. at SPCOMM003442.
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projected EBITDA to Minera. In contrast, Southern’s life-of-mine plans were only updated
internally on an annual basis.53 Outside consultants only certified Southern’s plans.54 No
additional analyses were performed on Southern despite A&S advising the Special Committee
that “[t]here is expansion potential” for Southern and its “conceptual studies should be expanded,
similar to Alternative 3 . . . There is no doubt optimization that can be done to the current
thinking that will add value at lower capital expenditures.”55
F.

Goldman Ignores Its Own Valuation Principles

Goldman testified that “[i]f you are buying a company, there is only one DCF value to
do, which is the company that you are buying.”56 Goldman initially attempted for several months
to calculate a stand-alone value of Minera, but was unable to value Minera at $3.1 billion.
Goldman’s final presentation to the Special Committee at the time it approved the Transaction
does not contain a single valuation of Minera on a stand-alone basis.

Instead, Goldman

presented two alternative valuation methodologies to the Special Committee, each of which
completely ignored Minera’s actual value.
1.

Goldman Cannot Support a $3.1 Billion Equity Value for Minera

Goldman’s October 21, 2004 presentation did not contain a stand-alone valuation of
Minera because Goldman was unable to conclude that the equity value of Minera on a standalone basis was anywhere close to the $3.1 billion value Grupo proposed. After substantial
completion of its due diligence, Goldman presented its stand-alone equity value of Minera in its
June 11, 2004 presentation to the Special Committee.57 That presentation contains multiple
53

Gonzalez 29:16-30:4.

54

Id.

55

Montejo Aff. Ex. 18 at SPCOMM006957.

56

Sanchez 41:14-16.

57

Id.
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analyses valuing Minera independently.58 Goldman performed DCF analyses on multiple longterm copper price sensitivities with one based upon Minera management financial projections
and the other based upon Minera management financial projections as adjusted by A&S.59
Goldman also performed sensitivities based upon Minera management ore milled and SX-EW
production and copper ore grade projections.60 Goldman was only able to value Minera at $3
billion by using Minera management projections and Goldman’s most aggressive assumptions.
However, using the same projections as adjusted by A&S and the same aggressive assumptions
yielded an equity value for Minera of only $2.414 billion.61
Goldman’s other attempts to value the equity of Minera at $3.1 billion were even less
successful.

Goldman performed an “Illustrative Contribution Analysis” which applied

Southern’s market-based sales, EBITDA, and copper sales multiples to Minera.62 This analysis
yielded an equity value for Minera of between $1.1 billion and $1.7 billion.63

Goldman

performed an “Illustrative Look Through Analysis,” which was a sum-of-the-parts analysis of
Grupo’s market capitalization.64 After heavily discounting the value of all other Grupo assets
besides its interest in Southern, this analysis yielded a maximum equity value for Minera of
$1.311 billion.65 Having attempted for months to value Minera on a stand-alone basis as an
acquisition target, none of Goldman’s analyses came close to $3.1 billion.

Goldman’s

“Illustrative Get/Give Analysis” put the disparity of the economic value of the Transaction in
58

Montejo Aff. Ex. 19.

59

Id. at SPCOMM003375.

60

Id. at SPCOMM003376.

61

Id. at SPCOMM003375.

62

Id. at SPCOMM003380.

63

Id. at SPCOMM003380.

64

Id. at SPCOMM003377.

65

Id.
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stark terms: Southern would “Give” Grupo $3.1 billion in stock and “Get” in exchange an asset
that was worth no more than $1.7 billion.66
After another month of due diligence, Goldman revised its DCF valuation for Minera and
presented it to the Special Committee in its July 8, 2004 presentation. This time, again using the
Minera management projections and Goldman’s most aggressive assumptions, Goldman was
only able to derive a Minera equity value of $2.806 billion.67 When adjusted by A&S and using
the same aggressive assumptions, Minera’s equity value was only $2.085 billion.68 Unable to
support Grupo’s $3.1 billion valuation of Minera, after July 8, 2004, Goldman never again
attempted to value Minera independently.69
2.

Goldman Redefines the Transaction as a “Merger of Equals” and
Shifts to a “Relative Valuation” and “Contribution Analysis”

Unable to support Grupo’s valuation of Minera after more than four months of due
diligence, Goldman stopped trying to value Minera as an acquisition target. Instead, Goldman
adopted a “relative valuation” and a “contribution analysis.” The “relative valuation” was
nothing more than a comparison of the two companies’ DCF valuations; the “contribution
analysis” was nothing more than a comparison of the two companies’ market-based equity
values, as derived from Southern’s 2004E EBITDA multiple. Goldman presented these analyses
in terms of Southern shares to be issued, which concealed a significant disparity in value
between the two methodologies. UBS noted that the Special Committee was conceptually
defining the Transaction as “a merger of equals or corporate reorganization,” rather than the

66

Id. at SPCOMM 003381.

67

Montejo Aff. Ex. 20 at SPCOMM006886.

68

Id.

69

Montejo Aff. Ex. 21 (August 25, 2004 presentation), Montejo Aff. Ex. 22 (September 15, 2004
presentation), Montejo Aff. Ex. 23 (October 21, 2004 presentation).
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acquisition proposed by Grupo (and described in the Proxy) and driving the “focus away from
absolute valuations.”70
Goldman’s “Relative Discounted Cash Flow Analyses” were first presented to the
Special Committee in a July 8, 2004 presentation.71 The actual values of Southern and Minera
calculated in the analyses are not disclosed, and the Special Committee members testified that
these values were “irrelevant.”72 Instead, the analyses calculate a range of Southern shares to be
issued of 28.9 million to 71.3 million.73 Based on Southern’s July 2, 2004 closing stock price of
$40.90 per share, the analyses valued Minera’s equity at anywhere between approximately $1.18
billion and $2.92 billion. This nearly two billion dollar range of value was presented to the
Special Committee in more than 150 different hypothetical scenarios.74 After the July 8, 2004
Special Committee meeting, the Special Committee proposed that Southern acquire Minera in
exchange for 52 million Southern shares.75 This proposal is not disclosed in the Proxy.76 UBS
characterized the proposal as valuing Minera at $3.3 billion based on Southern’s July 8, 2004
closing stock price, $200 million more than Grupo’s ask.77 According to UBS, “Goldman Sachs
indicated that the relative contribution of 2004E EBITDA provided a good summary of their
70

Montejo Aff. Ex. 24 at UBS-SCC00005563.

71

Montejo Aff. Ex. 20 at SPCOMM006896-98.

72

Palomino 191:25-192:4 (“What matters at this point is that, that they are comparable in relative terms.
That is the only point that is relevant here. Other issues are irrelevant.”), 192:5-21 (testifying that the
value of Southern and Minera underlying the relative DCF analysis “is nonsense. It has nothing to do
with this analysis.”); Handelsman 174:8-23 (“I can't speak for other members of the committee, but my
interest was understanding the relative value of the two companies. They could have been -- both been
worth $10 or one of them could been worth $10 and the other one $5 and those edifications for the
number of shares that are issued.”).

73

Montejo Aff. Ex. 20 at SPCOMM006896-98.

74

Id.

75

Montejo Aff. Ex. 25 at UBS-SCC00005597.

76

Montejo Aff. Ex. 1 at 21.

77

Montejo Aff. Ex. 25 at UBS-SCC00005597.
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analysis[.]”78 In line with the Special Committee’s “merger of equals” approach, this proposal
assigned approximately the same enterprise value to Minera and Southern and estimated that
both companies would contribute approximately equally to EBITDA on a proforma basis.79 In
making this proposal, the Special Committee relied on Grupo’s May 2004 investors’
presentations.80

Those presentations provided for a 2004B EBITDA of $633 million for

Southern, and $624 million for Minera.81
G.

The Special Committee Adopts 2005 EBITDA Multiples

What happened next is not recorded in Southern’s corporate books.

The Special

Committee meeting minutes for the July 20, 2004 meeting state little more than “the members of
the Committee concluded that they should advise Mr. Larrea that Grupo Mexico should submit a
new proposal to the Committee that addressed the Committee’s concerns relating to valuation
and corporate governance principles,”82 and defendants did not produce Special Committee
meeting minutes for meetings purportedly held on August 5 and 25, 2004. According to the
Proxy, sometime before August 5, 2004, Grupo proposed that it receive 80 million Southern
shares for its interest in Minera83 and on August 5 the Special Committee met to discuss the
“substantial gap that remained between the exchange ratio for Minera Mexico proposed by
Grupo Mexico and the special committee’s views of an appropriate exchange ratio.”84
Ultimately, the “gap” was filled simply by the Special Committee acceding to Grupo’s position.
The Special Committee did this in part by shifting away from 2004 financial metrics.
78

Montejo Aff. Ex. 25 at UBS-SCC005599.

79

Id.

80

Id.

81

Id.

82

Montejo Aff. Ex. 26 at SPCOMM019351.

83

Montejo Aff. Ex. 1 at 22.

84

Id.
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Goldman’s focus on 2004 should have been favorable to Southern. Southern’s 2004
EBITDA continued to improve throughout 2004. At the end of the first half of 2004, annualized
2004 EBITDA for Southern and Minera was $738 million and $624 million, respectively.85
Grupo’s internal September 2004 forecasts projected 2004E EBITDA for Southern of $733
million and Minera of $677 million.86 According to Goldman’s October 21, 2004 presentation to
the Special Committee, Grupo’s forecast had not changed for Southern, and Minera’s projected
2004E EBITDA had improved by $10 million to $687 million.87

However, Southern’s

annualized first three quarters EBITDA had surged to $801 million while Minera’s sank to $643
million.88 Southern’s actual 2004 EBITDA was $1.0048 billion, nearly $300 million more than
Grupo’s projections.89 Though Grupo woefully underprojected Southern’s 2004 performance, its
forecasted result for Minera’s 2004 EBITDA was dead-on with actual results: $687 million vs.
$681.3 million.90 As Southern continued to beat projections for 2004, Grupo and UBS told
Goldman to shift the focus of Goldman’s Contribution Analysis to a 2005E EBITDA metric in
order to capture Minera’s rehabilitation plans and expansions that Winters and Mintec had been
working on, and a royalties tax expected to be levied on Southern.91
The Special Committee agreed. In doing so, it simply accepted Grupo’s 2005E EBITDA
projection of $581 million for Southern at face value even though Grupo’s 2004E EBITDA was
proving to be so highly unreliable. The Special Committee accepted Grupo’s projections despite

85

Montejo Aff. Ex. 22 at 23.

86

Id.

87

Montejo Aff. Ex. 23 at 24.

88

Id.

89

Montejo Aff. Ex. 27.

90

Id.

91

Montejo Aff. Ex. 28 at UBS-SCC00005559; Montejo Aff. Ex. 29 at UBS-SCC00096058.

16

A1671

THIS DOCUMENT IS CONFIDENTIAL AND FILED UNDER SEAL. REVIEW AND ACCESS TO THIS DOCUMENT IS PROHIBITED
EXCEPT BY PRIOR COURT ORDER.

analysts’ estimates that Southern’s 2005 EBITDA would be $664 million92 to $705 million,93 and
despite that A&S’s recommendation that Southern’s projections be revised to include additional
expansion potential went unheeded.

Southern outperformed Grupo’s 2005E EBITDA

projections by 135%.94 Goldman’s September 15, 2004 presentation illustrates the prejudicial
effect of the Special Committee’s decision to accept Grupo’s shift to 2005E EBITDA. There,
Goldman presented both 2004E EBITDA and 2005E EBITDA in its Contribution Analysis.95
The range of shares to be issued under 2004E EBITDA was 44 to 54 million; 96 in contrast, the
range of shares to be issued under 2005E EBITDA was 61 to 72 million.97 Based on Southern’s
$46.10 share price, these 61 to 72 million shares represented a value of $2.812 to $3.319 billion,
perfectly surrounding a $3.1 billion valuation of Minera.
The bottom line is that Grupo’s terms never changed. Grupo demanded $3.1 billion in
Southern stock, and that is exactly what it received. The Special Committee fully understood
this.

When asked whether Grupo was basically proposing the same numbers all along

Handelsman testified, “Substantially so.”98 Thus, through the entire “negotiation,” all Goldman
and the Special Committee really did was find a way to rationalize accepting the value Grupo
originally demanded.

92

Montejo Aff. Ex. 23 at SPCOMM003753.

93

Montejo Aff. Ex. 44 at Exhibit 4.

94

Montejo Aff. Ex. 27.

95

Montejo Aff. Ex. 22 at SPCOMM006805.

96

Id.

97

Id.

98

Handelsman 111:6-11.
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H.

Grupo Rejects a Price Collar

The Special Committee’s counter-proposal to Grupo in July 2004 proposed that the
Transaction be negotiated on a fixed-exchange ratio basis.99 In connection with this fixedexchange ratio,100 Goldman and UBS negotiated that the Transaction include a double threshold
collar.101 According to Handelsman, the Special Committee had no reason to believe Southern’s
stock price would go down.102 The primary purpose of the collar was to enable Southern to
renegotiate or walk away from the Transaction if its stock price—and thus the value of the shares
issued to Grupo—continued to climb. In light of Southern’s surging stock price, Grupo’s August
21, 2004 term sheet dropped the price collar term.103 After the Company’s stock price increased
by more than 25% between August 21, 2004 and September 30, 2004 ($41.20 to $51.66), the
Committee again sought a 20% price collar, deeming it to be an “essential” term.104 Again,
Grupo said “no.”105 In the end, the Special Committee dropped its demand for a collar without
obtaining any additional financial benefit for Southern or its minority stockholders. Between
October 21, 2004 and the time the Transaction closed, Southern stock continued to climb from
$45.92 per share to $55.89 per share, netting Grupo an additional $600 million.

99

Montejo Aff. Ex. 25 at UBS-SCC00005597.

100

Handelsman 107:18-21 (Goldman “suggested there be a fixed exchange ratio and there be a collar on
each side of that fixed exchange ratio.”).

101

Montejo Aff. Ex. 29 at UBS-SCC00096058. The “double threshold collar” provided for a fixed
number of shares to be issued within the first collar, a variable number of shares outside the first collar,
and walk-away rights outside the second collar.

102

Handelsman 100:24-101:1.

103

Montejo Aff. Ex. 30.

104

Montejo Aff. Ex. 31.

105

Id.
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I.

The Special Committee “Negotiates” Governance Terms that Favor Grupo

On July 12, 2004, Goldman presented UBS with what the Special Committee has claimed
to be “significant corporate governance protections designed to protect minority shareholders
post-transaction”:106
x

NYSE Listing. The Special Committee proposed that Southern and Grupo would
each agree to use their best efforts to maintain Southern’s NYSE listing for at least
five years.107 However, this provision was actually first proposed by Grupo in its
February proposal to the Board.108

x

Related-Party Transaction Review. The Special Committee proposed that future
related party transactions between Grupo and its affiliates and Southern would be
approved by an independent committee of the Board.109 Again, the concept of
independent director review of related party transactions was first proposed by
Grupo.110 After proposing a $500,000 threshold for committee review, the Special
Committee agreed to Grupo’s demand that a committee of the Board only review
related-party transactions in excess of $10 million in advance of their
consummation.111 The Company’s public filings state that it did not engage in any
such transactions in 2002, 2003 or 2004.112

x

Independent Directors. The Special Committee proposed that minority stockholders
would be represented proportionately on the Board by independent directors who
meet the NYSE independence requirements and are nominated by a special
nominating committee.113 The Special Committee’s proposal actually eliminated the
minority stockholders’ right to elect directors. Prior to the Transaction, minority
stockholders were entitled to elect 2 of the Company’s 15 directors.114 As a result of
the conversion of all Class A shares to common shares in the Transaction, all

106

Special Committee Defendants’ Answering Brief in Opposition to Plaintiff’s Motion for Partial
Summary Judgment and Opening Brief in Support of the Special Committee Defendants’ Motion for
Summary Judgment (“SPCOMM MSJ Br.”) at 39.

107

Montejo Aff. Ex. 1 at 21.

108

Montejo Aff. Ex. 10.

109

Montejo Aff. Ex. 1 at 21.

110

Montejo Aff. Ex. 32.

111

Montejo Aff. Ex. 31 at SPCOMM010497.

112

Montejo Aff. Ex. 37 at A61 (“the total amount paid by the Company to Grupo Mexico for such
[related party transactions] in 2004, 2003 and 2002 was $7.0 million for each year.”).

113

Montejo Aff. Ex. 1 at 21.

114

Montejo Aff. Ex. 2 at 4.
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Southern stockholders now vote on the election of all directors based on plurality
voting.115 Grupo controls enough stock to elect every single Southern director.
Grupo readily agreed to each of these corporate governance provisions. The provisions were
either already proposed by Grupo, failed to provide any real protection to Southern’s minority
stockholders post-Transaction, or actually benefitted Grupo at the expense of the minority. None
of the Special Committee’s governance proposals were perceived as much of a change “from
status quo.”116
J.

The Special Committee “Negotiates” Southern Dividend Payments to Reduce
Southern’s Value

In the last weeks of negotiations, the Special Committee proposed that Grupo pay a
special dividend of $100 million in connection with the Transaction to “get more money for the
shareholders.”117 The Special committee also negotiated for Southern to pay its ordinary third
and fourth quarter dividends. The real reason for the dividends was, as Palomino testified, to
“reduce a differential between . . . the Special Committee’s valuation of Southern Peru and
Minera Mexico, and what Grupo Mexico was asking.”118 As Goldman testified, Southern’s
dividends “increase[] the debt by the amount of the agreed dividend to be paid.”119 In other
words, rather than negotiate Grupo down from 67 million shares, the Special Committee reduced
Southern’s equity value under the relative valuation analysis.
Grupo gave nothing up by agreeing to pay dividends. To the contrary, not only did
Grupo receive 54% of the cash paid, but it also unfairly gained millions of additional Southern
115

Montejo Aff. Ex. 33 at 3-4.

116

Montejo Aff. Ex. 29 at UBS-SCC00005563.

117

Handelsman 112:16.

118

Palomino 114:5-15.

119

Sanchez 100:14-23 (discussing effect of special dividend on Southern net debt). Although Sanchez
later testified that Southern’s quarterly dividends were not considered debt (id. at 100:24-101:10),
Goldman did in fact consider the quarterly dividends as debt. See, e.g., Montejo Aff. Ex. 1 at 35.
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shares. This was because Goldman’s relative valuation analysis deeply discounted the value of
Southern to a mere fraction of its market capitalization. Goldman tacked on the special dividend
to Southern’s debt to further reduce Southern’s equity value. As a result, instead of the special
dividend being a 2.75% dividend on Southern’s $3.7 billion market capitalization (as the market
would perceive it), as it relates to the exchange ratio of the Transaction, it was approximately a
6% dividend on Goldman’s DCF implied value of $1.6 billion for Southern.120 Rather than
Grupo receiving approximately 1.1 million additional shares as the case would have been if
Southern had been valued at its market capitalization, Grupo received approximately 3 million
additional shares as a result of the special dividend.121 Goldman used Southern’s regular third
and fourth quarter dividends to further reduce Southern’s relative DCF equity value and justify
the issuance of additional shares to Grupo.122 In total, the dividends increased by 8.1 million the
number of Southern shares issued to Grupo above what the number of shares the dividend
payments would have resulted in had Southern been valued at its market capitalization.123
K.

The Special Committee Allows Grupo and Cerro to Lock Up Stockholder
Approval of the Transaction

The Special Committee also proposed to condition the Transaction on a majority of the
minority vote provision.124 Grupo countered that a majority of the minority provision was
unnecessary, and that a 2/3 vote condition would ensure that Grupo “could not unilaterally
approve the Merger.”125 But as early as August 21, 2004, Grupo had advised the Special

120

Montejo Aff. Ex. 34.

121

Id.

122

Id.

123

Id.

124

Montejo Aff. Ex. 31 at SPCOMM010489-90.

125

Id.
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Committee that Southern would support a registered offering by Cerro and Phelps Dodge.126 As
a recipient of the August 21, 2004 term sheet, Handelsman, and thus Cerro, knew Cerro would
receive registration rights so long as the Transaction was approved. By October 5, 2004, the key
terms of the Transaction were set.127 As Grupo and Cerro together owned more than 2/3 of the
Company’s outstanding stock, the Special Committee’s agreement on October 8, 2004 to
condition the Transaction on a 2/3 vote provision merely acknowledged that Cerro would be
voting in favor of the Transaction in exchange for its long-sought registration rights.
III.

THE TRANSACTION IS APPROVED
A.

The Special Committee Approves the Transaction

The Proxy states that the Special Committee met on October 21, 2004 to approve the
Transaction.128 At that meeting, Goldman made its final presentation to the Special Committee
(the “October 21 Presentation”). The October 21 Presentation states that Southern’s equity value
was $3.714 billion based on Southern’s October 18, 2004 stock price of $46.41.129 Minera’s
stated equity value is $3.148 billion and is determined by multiplying 67.2 million shares by
Southern’s $46.41 stock price.130 Both Goldman’s Relative DCF Analysis and Contribution
Analysis are presented in terms of a hypothetical number of shares to be issued to Grupo. No
target valuation for Minera is stated in the presentation.
Goldman’s presentation of its Relative DCF Analysis does not disclose the fact that
Minera is valued at $1.254 billion, only 40% of Implied Equity Value stated on page 2 of the

126

Montejo Aff. Ex. 30 at SPCOMM010487.

127

Montejo Aff. Ex. 1 at 25.

128

Montejo Aff. Ex. 1 at 26.

129

Montejo Aff. Ex. 23 at 2; Sanchez 48:23-49:15.

130

Id.
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presentation.131 Nor does Goldman’s presentation of its Relative DCF Analysis disclose the fact
that Southern is valued at $1.601 billion, a per-share equity value of $20.20, only 44% of
Southern’s publicly traded stock price.132

Goldman’s Relative DCF Analysis presents 675

possible outcomes.133 The range of numbers of Southern shares to be issued stretches from 47.2
to 87.8 million, representing a difference in market value of $1.884 billion.134 This range of
value is greater than Goldman’s value of Minera. Handelsman had no understanding of how
Goldman derived the number of shares to be issued.135 Neither could Ruiz testify as to the values
that underlie Goldman’s Relative DCF Analysis.136

When asked if he knew what values

Goldman’s Relative DCF Analysis revealed, Palomino testified:
THE WITNESS: I don’t need to know what these values these models revealed
because value doesn’t make any sense. . . . It has nothing to do with this analysis.
This analysis is a relative valuation. The only thing that matters is that the two
firms be compared on comparable and equal and reasonable assumptions, so that
you can compare the relative value of the one versus the other under those
assumptions, which is what we did.
In fact, not only what we did. As you can see there is no one implied value or
price, because as you can see, we have . . . approximately 700 and something
valuations, implied valuations. So your question does not make any sense. There
are over 700 implied valuations here.
Q: So the Special Committee was presented with 700 different valuations?
Ms. WHEATLEY: Object to the form of the question.

131

Montejo Aff. Ex. 44 at 49.

132

Id. at 48.

133

Montejo Aff. Ex. 23 at 21-23.

134

Id.

135

Handelsman 170:24-171:1, 173:1-18.

136

Ruiz 199:4-204:10.
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THE WITNESS: The Special Committee was presented with a wide degree of
potential values according to various assumptions…137
As intended, Goldman’s analysis certainly took the “focus away from absolute valuations.”138
The October 21 Presentation also contains an EBITDA Contribution Analysis, which
calculates a range of 42 million to 56 million Southern shares to be issued based on annualized
2004E EBITDA, and a range of 53 million to 73 million Southern shares to be issued based on
estimated 2005E EBITDA.139 The number of shares to be issued under this analysis implies a
range of equity values for Minera of $1.94 billion to $3.34 billion, $700 million to $1.1 billion
more than Goldman’s DCF value of Minera.

Again, this range of value is greater than

Goldman’s valuation of Minera. The 2004E EBITDA analysis does not support the issuance of
67.2 million Southern shares. However, 67.2 million shares falls at approximately the midpoint
of the range of shares calculated in the 2005E EBITDA analysis (although if projections
unadjusted by A&S are excluded, 67.2 million shares fall at the very high-end of the range). As
discussed above, it is notable that analysts projected a significantly higher 2005E EBITDA for
Southern, and that Southern in fact outperformed its projected 2004E EBITDA by 37% and its
2005E EBITDA by 135%.140
According to the Proxy, Handelsman apparently abstained from voting on the
Transaction as a member of the Special Committee to eliminate the appearance of conflict of
interest created by his concurrent representation of Cerro and the Special Committee.141 But
Handelsman never removed himself from the negotiation of the Transaction. Rather, he guided
137

Palomino 192:9-193:4.

138

Montejo Aff. Ex. 24 at UBS-SCC00005563; see also Handelsman 174:11-19 (discussing that he was
not concerned with the absolute values of Southern and Minera).
139

Montejo Aff. Ex. 23 at SPCOMM003753.

140

Montejo Aff. Ex. 27.

141

Montejo Aff. Ex. 1 at 26-27; Handelsman 161:7-14.
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the Special Committee’s retention of advisors and was directly involved in the Special
Committee’s evaluation of the Transaction at the same time he was negotiating Cerro’s longsought exit from the Company. Indeed, in the days leading up to the approval of the Transaction,
Grupo and Handelsman were negotiating a letter agreement pursuant to which AMC would
provide Cerro with registration rights for its Southern shares and, as promised at the October 5,
2004 meeting between the Special Committee and German Larrea, Cerro would vote in favor of
the Transaction.142
B.

Southern’s Disclosure of the Transaction to the Market and its Stockholders

On February 25, 2005, Southern filed with the SEC its definitive proxy statement
soliciting stockholder approval of the Transaction (the “Proxy”).143 As with the October 21
Presentation, the Proxy fails to disclose the values of Minera and Southern underlying
Goldman’s analyses.144 Throughout the Proxy’s description of Goldman’s opinion, reference is
repeatedly made to Southern’s trading price. The Proxy states:
Goldman Sachs also calculated an illustrative implied pre-tax saving enterprise
value for Minera México by (1) multiplying our closing stock price of $46.41 as
of October 18, 2004 by 67,207,640, the number of new shares of our Common
Stock to be issued under the Agreement and Plan of Merger, (2) dividing the
result by 99.1463%, the percentage of the outstanding shares of Minera México
being acquired by us pursuant to the proposed merger, and (3) adding to the result
of these calculations $1 billion, the maximum amount of the net debt of Minera
México and the book value of the minority interests in Minera México that will be
outstanding as of the closing of the merger under the terms of the Agreement and
Plan of Merger.145

142

Montejo Aff. Ex. 35.

143

Montejo Aff. Ex. 1.

144

Montejo Aff. Ex. 1 at 30-39.

145

Id. at 32.
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This and other similar disclosures146 gave the market and Southern’s stockholders the impression
that Goldman relied on Southern’s market price in calculating the number of shares to be issued.
This is not what Goldman did.
Instead, as discussed above, the exchange ratio was determined by performing a DCF
analysis for both companies.147 What the Proxy omits is that Goldman’s DCF analysis yielded an
equity value for Minera of $1.254 billion and an equity value of Southern of $1.510 billion.148 In
contrast, Southern’s market capitalization as of October 18, 2004 was $3.714 billion, and the
market-based formula above [(67,207,640 shares x $46.41) x 0.991463 = $3.092 billion] yields
an equity value of $3.092 billion for Minera. Thus, the implied equity value for Minera the
reader is capable of deriving from the Proxy disclosure is nearly $2 billion more than the implied
equity value Goldman used to calculate the exchange ratio.
The Proxy also misleads the market with regard to Goldman’s Contribution Analysis. On
page 34, the Proxy provides a table of comparable companies and 2004E and 2005E EBITDA
multiples for those companies.149 Included as a comparable company is Southern.150 Southern’s

146

See, e.g., id. (“Goldman Sachs calculated an illustrative implied enterprise value for our company by
multiplying our closing stock price of $46.41 as of October 18, 2004 by the number of fully diluted shares
of our Common Stock outstanding based on the most recent information publicly disclosed by us and
adding to the result a net cash amount of $15 million.”); id. at 33 (“The equity market capitalization for
our company and each of the selected companies used by Goldman Sachs was calculated by multiplying
each company’s closing stock price as of October 18, 2004 by the number of fully diluted shares of such
company based on the most recent information publicly disclosed by such company.”), id. at 36 (“Using
the October 18, 2004 closing price of $46.41 per share of our Common Stock and the number of fully
diluted outstanding shares of our Common Stock” Goldman calculated Southern’s equity and enterprise
value).
147

See, id. at 35 (“Using the illustrative implied equity values for both companies as of December 31,
2004, Goldman Sachs calculated illustrative implied numbers of our Common Stock to be issued
corresponding to the respective illustrative implied equity values of 99.1463% of the outstanding Minera
México shares as of December 31, 2004.”)
148

Montejo Aff. Ex. 44 at 49.

149

Montejo Aff. Ex. 1 at 34.

150

Id.
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2004E and 2005E EBITDA multiples are 4.8x and 5.5x, respectively.151 Under the description of
the Contribution Analysis, the Proxy states that Goldman determined the number of shares to be
issued by “applying the illustrative implied EBITDA multiples of our company to corresponding
EBITDA estimates for Minera.”152 The only EBITDA multiples for Southern disclosed in the
Proxy are 4.8x and 5.5x for 2004 and 2005, respectively. Omitted from the Proxy is the fact that
Goldman actually applied 2005E EBITDA multiples in the range of 6.3x to 6.5x.153 These
multiples were derived from management projections, not the market.154 The Proxy leaves the
market and Southern’s stockholders with the impression that a much lower market multiple for
Southern was applied to Minera.155
Moreover, in November 2004, Grupo made a road-show presentation to investors,
bankers, bondholders, and pension funds throughout the United States and Europe.156 Page 4 of
that presentation describes the terms of the Transaction.157 The presentation states that the
enterprise value of Minera is $4.1 billion based on Southern’s share price, which implies a
2005E EBITDA multiple of 5.6x.158 This 2005E EBITDA multiple is less than the 6.3x to 6.5x
range that Goldman applied in its Contribution Analysis,159 but it is equal to Southern’s 5.6x
151

Id.

152

Id. at 36.

153

Montejo Aff. Ex. 23 at SPCOMM003753.

154

Compare id. to Montejo Aff. Ex. 1 at 37; see, also, Montejo Aff. Ex. 23 at SPCOMM003740.

155

Southern filed its preliminary proxy on November 22, 2004. Disclosure of Goldman’s financial
analyses did not substantively change between November 2004 and February 2005. Thus, the misleading
nature of the Proxy influenced the market as early as November 2004.

156

Montejo Aff. Ex. 36 at SPCOMM006670.

157

Id. at SPCOMM006674

158

Id. Minera’s enterprise value is calculated by multiplying the 67.2 million Southern shares to be
issued in the Transaction by Southern’s October 21, 2004 closing stock price and adding $1.060 billion of
debt.
159

Montejo Aff. Ex. 23 at SPCOMM003753.
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Wall Street research 2005E EBITDA multiple160 and approximates Southern’s 5.5x 2005E
EBITDA multiple as calculated in Goldman’s analysis of comparable companies.161

Thus,

Grupo told the market that the 2005E EBITDA multiple implied by the Transaction was in line
with Wall Street’s expectations of Southern. Grupo was able to make sense of the lower
multiple in the road-show presentation by using a higher projected copper production than A&S
was willing to approve.162 The road-show production projections are even higher than Minera
management’s own unadjusted projections.163 Minera’s actual 2005 copper production was
332.3Mt, directly in line with A&S’s 329.1Mt projection, and significantly below Grupo’s
projections stated in the road-show presentation. Defendants knew that the market would not
accept the 6.3x to 6.5x EBITDA multiples actually used by Goldman to value Minera. Rather
than disclose how Goldman actually valued Minera, defendants intentionally misled the market
in the Proxy and on their road-show to believe that a much lower multiple was used in the
Transaction.
C.

Southern Pays 20% More For Minera Than Agreed

The day after the Transaction was announced, the Company’s stock price traded down
4.6%, from $45.92 to $43.72 per share. One week later, Southern’s stock price traded down
8.2%, to $42.15 per share.

On strong copper prices, and following Grupo’s materially

misleading road show presentations and the November 22, 2004 preliminary proxy statement,
Southern’s stock price recovered. By April 1, 2005, the date on which the Transaction closed,
160

Id.

161

See id.; Montejo Aff. Ex. 1 at 34.

162

Compare Montejo Aff. 36 at SPCOMM006674 (“Assumes copper production of 365.4Mt”) with
Montejo Aff. Ex. 20 at SPCOMM006884 (A&S revised Minera copper production of 338.5Mt as of June
2004) and Montejo Aff. Ex. 23 at SPCOMM003745 (A&S revised Minera copper production of 329.1Mt
as of October 21, 2004).

163

Montejo Aff. Ex. 23 at SPCOMM003745.
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Southern’s stock closed at $55.89 per share, an increase of approximately 21.7% over Southern’s
October 21, 2004 closing price. Had the Special Committee obtained the pricing collar it
proposed, it would have had an opportunity to renegotiate the exchange ratio or terminate the
Transaction. Instead, Southern issued $3.755 billion in stock to Grupo, approximately $600
million more than Grupo originally purposed. At his deposition, Handelsman testified that
“Before the closing of the transaction the special committee asked Goldman Sachs whether or
not it continued to consider the transaction to be fair and Goldman Sachs said yes.”164 Goldman
representative Martin Sanchez testified that he did not remember any such second fairness
opinion.165
IV.

EPILOGUE
A.

Cerro Sells All of Its Shares

On June 15, 2005, ten weeks after the Transaction closed, Cerro sold its entire interest in
Southern (11,378,088 shares) in an underwritten offering at $40.635 per share.166 Cerro profited
by more than $447 million in the sale.167
B.

Stock Splits and Dividends Since the Close of the Transaction

Since the close of the Transaction, Southern stock has undergone a 2-for-1 split and a 3for-1 split. Thus, Grupo now holds six shares of Southern common stock for every one share
issued in the Transaction. Also, since the close of the Transaction, each pre-split share of
common stock issued in the Transaction has been paid $60.20 in dividends.168

164

Handelsman 104:9-13.
See also id. at 105:8-12 (Goldman issued oral fairness opinion
“contemporaneously with the closing”).
165

Sanchez 128:17-20.

166

The low-high trading prices for one day prior were $43.08 – $44.10 per share.

167

11,378,088 shares x ($40.635/share –$1.32/share) = $447,329,529.70.

168

Montejo Aff. Ex. 38.
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ARGUMENT
I.

DEFENDANTS ARE LIABLE FOR BREACH OF FIDUCIARY DUTY
The Transaction must be reviewed for entire fairness. “The test of entire fairness is an

exacting one.”169 The two components of entire fairness are well known: fair price and fair
dealing.170

Fair price “relates to the economic and financial considerations” of the

Transaction.171 Fair dealing “embraces questions of when the [T]ransaction was timed, how it
was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the
directors and the stockholders were obtained.”172 In making a determination as to the entire
fairness of a transaction, the Court does not focus on one component over the other, but
examines all aspects of the issue as a whole.173 Defendants have the initial burden to prove the
Transaction was entirely fair.174 This they cannot do.
II.

THE EVIDENCE OF UNFAIR PRICE IS OVERWHELMING
In analyzing the economic fairness of a self-dealing transaction between a controlling

stockholder and its controlled subsidiary, the Court must compare (i) the value of what was given
by the controlled subsidiary, and (ii) the value of what the controlled subsidiary received in
return.175 Here, what the Company gave was shares of its common stock, the “currency” used in
the Transaction. Based on the published trading price of Southern stock on the New York Stock
Exchange, the 67.2 million shares issued to Grupo in the Transaction had a market value of
169

T. Rowe Price Recovery Fund, L.P. v. Rubin, 770 A.2d 536, 554 (Del. Ch. 2000).

170

Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983).

171

Id.

172

Id.

173

Id.

174

In re Southern Peru Copper Corp. S’holder Derivative Litig., Del. Ch., Cons. C.A. 961-VCS, Hr’g Tr.,
Dec. 21, 2010 at 119-121.

175

Associated Imports, Inc. v. v. ASG Indus., Inc., 1984 WL 19833, *14-18 (Del. Ch.), aff’d sub nom.,
Hubbard v. Assoc. Imports, Inc., 497 A.2d 787 (Del. 1985).
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approximately $3.1 billion on October 21, 2004, the date the defendants approved the
Transaction. On April 1, 2005, the date the Transaction closed, the 67.2 million shares issued to
Grupo in the Transaction had a market value of approximately $3.7 billion. What the Company
received in return was 99.15% ownership of Minera. There is no expert testimony being offered
in this case taking the position that Minera was worth anything close to $3.1 billion, let alone
$3.7 billion. Rather, the expert reports establish that Minera was worth no more than $1.8
billion. Indeed, the record overwhelmingly demonstrates that the value of what Southern gave in
the Transaction was far greater than the value of what it received in return.
A.

The Company Gave Grupo At Least $3.1 Billion of Southern Common Stock

Grupo valued the 67.2 million shares of Southern common stock it received in the
Transaction at market price.176 In determining the entire fairness of this self-dealing transaction,
the Court should do the same. When a controlling stockholder causes a company to enter into a
self-dealing transaction relying on a market price to value the assets it is selling to the company,
the controlling stockholder should not be allowed to avoid market price at trial in demonstrating
the transaction was in fact entirely fair. Here, valuing the Southern shares at market price just as
Grupo did is exactly what Delaware law requires.
This Court recognizes that “market consensus is an appropriate and fair standard of value
for determining” the value of shares of a publicly traded company issued to a controlling
stockholder to acquire a business from it.177 Indeed, the issue here is exactly the issue presented
in Associated Imports.178 The “heart of the controversy is in the exchange ratios by which [a
publicly traded controlled company] acquired [a wholly owned subsidiary of its controlling
176

Montejo Aff. Ex. 10 at AMC0019912; Montejo Aff. Ex. 32 at SPCOMM007078; Montejo Aff. Ex. 1
at 22; see, also, Montejo Aff. Ex. 11 at AMC0019883; Montejo Aff. Ex. 36 at SPCOMM006674.

177

Associated Imports, 1984 WL 19833 at *15.

178

Id.
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stockholder] and for which it issued [67.2 million] shares to [its controlling stockholder].”179
Associated Imports valued the stock at market price.180 This Court should do the same.
Market price is the benchmark of what the Company could have received from the sale of
its stock in arm’s-length negotiation with disinterested, independent third-parties.181

Public

markets for stock, particularly a stock that is widely traded on the New York Stock Exchange
and followed by multiple analysts, offer a ready and reliable value that this Court should use in
accessing fair market value.182 In Union Illinois, the Court found the price the market would
place on the stock was the proper measure of the value for shares sold to corporate fiduciaries:
What has been ‘taken’ here is the difference between the assets transferred and
the market value of these assets; it has been ‘taken’ not from an individual
shareholder but from the company itself. For these reasons, it is clear to me that
in order to determine the fair price here, the stock must be valued as the market
would value it, which will ensure that the corporation will receive full value for
the assets (the stock) which the directors caused to be sold to themselves.183
Accordingly, the value of the 67.2 million shares Southern paid to acquire Minera is no less than
$3.1 billion.

179

Id. at *4.

180

Id.

181

Union Illinois v. Korte, 2001 WL 1526303, *7 n.14 (Del. Ch.) (“the amount which the company could
have received from the sale of its stock, absent unfair dealing, is the fair market value.”)
182

See, In re Tri-Star Pictures, Inc. Litig., 634 A.2d 319 (Del. 1993) (recognizing damage to corporation
from over-issuing stock to controlling stockholder to acquire assets is the market value of over-issued
stock); Applebaum v. Avaya, Inc., 805 A.2d 209 (Del. Ch. 2002), aff’d, 812 A.2d 880 (Del. 2002)
(deciding on summary judgment that average market price for common stock as quoted on the New York
Stock Exchange in the ten days leading up to the transaction equaled fair value); Kahn v. Tremont Corp.,
1996 WL 145452, *9 (Del. Ch.), rev’d on other grounds, 694 A.2d 422 (Del. 1997) (“Thus generally the
market price of that stock presents a fair measure of the value of the stock at the time the contract to
purchase and sell was agreed upon.”); see also, In re Loral Space and Commcn’s Inc., 2008 WL 4293781,
*30 n.150 (Del. Ch.) (“one has to be extremely cautious about substituting an imprecise estimate for a
market tested price”).

183

Union Illinois, 2001 WL 1526303, at *7. In Union Illinois, the corporation was privately held and the
court applied a lack of marketability and minority discount. Id. Southern’s market price already reflected
the market and minority status of its publicly traded shares. In contrast, the shares issued to Grupo would
increase its control block and if anything would have a value at least as great as the minority market price.
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Defendants’ assertion that the value of Southern’s stock was substantially less than its
publicly traded market price is unconvincing. The publicly traded Southern shares reflected “a
prevailing minority trading price, which is presumed to be fair market value because [Southern]
is widely traded on a liquid market.”184 In contrast, the non-public shares of Minera were not
valued by taking into account factors such as lack of marketability.185 A valuation methodology
that suggests that the stock price of a publicly traded company in a liquid market substantially
overstates the value of the Company is simply not credible.186
Defendants offer no alternative basis to value these shares. They cite no legal or financial
authority for ignoring Southern’s market price and substituting a relative valuation. They assert
that the “market price of a company’s stock is not the sole permissible method of valuing a
company.”187 However, none of the cases cited by defendants hold that the market price of a
company’s stock should be disregarded. Moreover, none of the cases cited by defendants values
stock that is used as acquisition currency. Rather, these cases consider the fair value target
company stockholders are to receive as compensation for the relinquishment of their company
stock in a merger.188 Thus, they are inapplicable to the determination of the value of Southern’s
stock in this matter. Moreover, the cases cited by defendants hold that directors of Delaware

184

In re Staples, Inc. S’holders Litig., 792A.2d 934, 955 (Del. Ch. 2001).

185

Id.

186

In re Sunbelt Beverage Corp. S’holder Litig., 2010 WL 26539, at *8 (Del. Ch.).

187

AMC Defendants’ Answering Brief in Opposition to Plaintiff's Motion For Partial Summary Judgment
and Opening Brief in Support of Their Cross-Motion for Summary Judgment, or, in the Alternative, for A
Determination That Plaintiff Bears the Burden of Proof as to Entire Fairness (Transaction I.D. 32600252)
at 21-25 (citing, inter alia, Finkelstein v. Liberty Digital, Inc., 2005 WL 1074364, at *12 & n.20 (Del.
Ch.), In re Emerging Commc’ns, Inc. S’holders Litig., 2004 WL 1305745 (Del. Ch.), and Gesoff v. IIC
Indus. Inc., 902 A.2d 1130, 1152 n.127 (Del. Ch. 2006)).
188

See, e.g., Finkelstein, 2005 WL 1074364 (appraisal action); Emerging Commc’ns, 2004 WL 1305745
(appraisal action and assessment of damages to target company’s stockholders in going private
acquisition); Gesoff, 902 A.2d 1130 (appraisal action seeking damages on entire fairness claim).
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companies have a duty to “enhance corporate profitability,”189 not devalue company stock in a
self-interested transaction with a controlling stockholder.
B.

The Company Received Far Less in Return

Southern paid at least $3.1 billion in stock to Grupo, but in exchange received assets from
Grupo worth far less than $3.1 billion. Plaintiff’s expert valued Minera’s equity at $1.854
billion.190 To reach this conclusion, he performed a DCF analysis just as Goldman had. Just like
Goldman, he also performed a comparable company analysis, except plaintiff’s expert followed
generally accepted business valuation models whereas Goldman did not. In determining his
concluded equity value of Minera, plaintiff’s expert took the median of the DCF valuation and
the comparable company valuation implied enterprise values for Minera, added Minera’s cash,
and subtracted Minera’s debt. Plaintiff’s expert performed these valuations for both October 21,
2004, the date the Board approved the Transaction, and April 1, 2005, the date the Transaction
closed. Plaintiff’s expert concluded that Minera’s implied equity value was $1.854 billion as of
October 21, 2004 and $2.396 billion as of April 1, 2005.
1.

Plaintiff’s Expert’s Concluded Value of Minera is Supported by
Goldman’s DCF Analysis

Plaintiff’s expert’s valuation is supported by Goldman’s DCF analysis.

Plaintiff’s

expert’s DCF value for Minera is actually $531 million higher than Goldman’s.191

The

difference is mostly attributable to plaintiff’s expert’s use of a lower discount rate of 6.5 percent
rather than the 8.5 percent used by Goldman.192 When plaintiff’s expert’s model is adjusted for

189

Paramount Commc’ns, Inc. v. Time, Inc., 571 A.2d 1140, 1150 (Del. 1990).

190

Montejo Aff. Ex. 44 at 42.

191

Id. at 47.

192

Id.
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the difference in the discount rate, plaintiff’s expert’s DCF model yields an enterprise value of
$2.281 billion, which is approximately $27 million, or 1.2 percent, higher than Goldman’s value.
2.

Goldman’s Contribution Analysis Deviates Substantially From
Generally Accepted Business Valuation Models and Does Not Support
a $3.1 Billion Value for Minera

Although Goldman’s Contribution Analysis mimics what a comparable company
valuation does in that it derives an implied value for Minera by applying a selected multiple to a
financial metric, it deviates substantially from accepted business valuation models.

A

comparable company valuation model typically involves “(1) identifying comparable publicly
traded companies; (2) deriving appropriate valuation multiples from the comparable companies;
(3) adjusting those multiples to account for the differences from the company being valued and
the comparables; and (4) applying those multiples to the revenues, earnings, or other values for
the company being valued.”193 Notably, the more a selected multiple “deviates from the medians
the more biased and subjective the analysis arguably becomes.”194
Goldman went through the exercise of identifying comparable companies.195

The

comparable companies selected by Goldman are Antofagasta Holdings plc, Freeport-McMoRan
Copper & Gold Inc., Phelps Dodge Corporation, and Grupo.196 Goldman determined that both
the median and mean 2005E EBITDA multiple for these companies was 4.8x.197 But Goldman
ignored this market multiple and selected a multiple derived from Southern’s highly unreliable
193

Highfields Capital, Ltd. v. AXA Financial, Inc., 939 A.2d 34, 56 (Del. Ch. 2007). See, also,
Damodaran on Valuation: Security Analysis for Investment and Corporate Finance, 2nd Ed., (John Wiley
& Sons, Aug. 2006) at 233-34 (three steps to proper relative valuation are (i) finding comparable assets
that are priced by the market, (ii) scaling the market prices to a common variable, and (iii) adjusting for
differences across assets); Beaulne 100:5-10 (discussing belief that Dr. Damodaran’s “relative valuation”
means “guideline or comparable company analysis.”).

194

Gotham Partners, L.P. v. Hallwood Realty Partners, L.P., 855 A.2d 1059, 1078 n.31 (Del. Ch. 2003).

195

Montejo Aff. Ex. 23 at SPCOMM003740.

196

Id.

197

Id.
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management projections provided by Grupo.198 As discussed above, Southern outperformed its
management EBITDA projections for both 2004 and 2005 by a substantial margin. Nonetheless,
using Southern’s depressed EBITDA projections as provided by Grupo, Goldman derived 2005E
EBITDA multiples of 6.3x to 6.5x to apply to Minera. Notably, in both the Proxy and the
October 21 Presentation, Southern’s listed market multiple is 5.5x 2005E EBITDA. Goldman
therefore applied an EBITDA multiple to Minera that was not only significantly higher than
Southern’s market multiple, but approximately 32% higher than the mean and median
established by Goldman’s selected companies. “Delaware courts have found a comparable
company metric to be unreliable where such a discrepancy is present.”199

Had Goldman

conformed its analysis to generally accepted business valuation models and selected an unbiased
multiple for 2005E EBITDA (4.8x), its result would have been slightly less than plaintiff’s
expert’s comparable company analysis.200
Defendants knew that the multiples Goldman applied to Minera in rendering its fairness
opinion were unsupportable. Not only is the 6.3x to 6.5x range omitted from the Proxy, but
Southern’s November 2004 road-show presentation states that Minera’s estimated enterprise
value of $4.1 billion is implied by a Minera “EV/EBITDA 2005E multiple of 5.6x.”201
Defendants are only able to support a $4.1 billion valuation of Minera at this substantially lower
multiple by assuming a much higher level of copper production than Minera could realistically
198

Montejo Aff. Ex. 23 at SPCOMM003753. Goldman’s use of a single comparable company is also
curious in light of defendants’ own expert’s opinion that “a single company cannot be used to estimate
multiples for valuation purposes.” Montejo Aff. Ex. 45 at ¶66.

199

Highfields Capital, 939 A.2d at 56 (finding a 27% deviation from the comparable company median
and a 33% deviation from the comparable company mean to evidence that the analysis is overly biased
and subjective).

200

Montejo Aff. Ex. 23 at SPCOMM003740 (median and mean 2005 EBITDA multiple for Goldman
selected companies is 4.8x); compare Montejo Aff. Ex. 44 at Exhibit 4 (selected 2005 EBITDA multiple
of 4.95x).

201

Montejo Aff. Ex. 36 at SPCOMM006674.
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achieve.202

Thus, defendants knew that a market-based EBITDA multiple applied to

independently-reviewed projections for Minera could not substantiate the $3.1 billion price
Southern paid in the Transaction. Defendants intentionally misled the market in this regard.
Plaintiff’s expert, meanwhile, performed a proper comparable companies analysis.203
Plaintiff’s expert derived four market-based multiples from substantially similar comparable
companies as Goldman analyzed.204 He then applied these market-based multiples to Minera’s
financial data and determined that Minera’s enterprise and equity values as of October 21, 2004
were $2.832 billion and $1.878 billion, respectively.205

These values are substantiated by

Minera’s DCF value as calculated by plaintiff’s expert, defendants’ expert and Goldman. 206
3.

Defendants’ Expert’s Opinion Is Academic Bunk

The defendants were evidently unable to find an expert to testify that Minera’s equity
value actually equaled $3.1 billion. Just like Goldman, defendants’ expert instead uses a relative
DCF valuation approach to “drive[] focus away from absolute valuations.”207 His report states:
The only relationship that matters . . . is the one between Minera and SPCC’s
DCF valuations. Generating an equity value of SPCC that matched the market
capitalization of SPCC was irrelevant for the purposes of the Goldman Sachs
analysis and is also irrelevant for the purpose of my analysis.208

202

Id.

203

See supra at n. 191 (discussing proper methodology for comparable companies analysis).

204

See Montejo Aff. Ex. 44 at 38-41; compare Montejo Aff. Ex. 44 at 38-39 and Montejo Aff. Ex. 23 at
SPCOMM003740.

205

Montejo Aff. Ex. 44 at 38-42. As of April 1, 2005, these Minera’s enterprise and equity values were
$3.254 billion and $2.341 billion, respectively. Id.

206

This Court may regard a “relative valuation” as “both reliable and highly probative of the going
concern value of [the target company]” when it applies “normal valuation techniques” as would have
been applied in any valuation assignment. Gray v. Cytokine Pharmasciences, Inc., 2002 WL 853549, *7
(Del. Ch.). At his deposition, Prof. Schwartz was not able to identify a single thing he would have done
differently had he been valuing Minera on a “stand-alone” basis. Schwartz 107:2-113:13.
207

Montejo Aff. Ex. 24 at UBS-SCC00005563.

208

Montejo Aff. Ex. 45 at ¶40.
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When asked at his deposition what he would say at trial if he was asked to opine on the value of
Minera on a stand-alone basis he testified that he “was not asked to determine the stand alone
value.” When pressed, he said “I don’t know what I would say.”209 Though in his report he
repeatedly characterized the Transaction as a stock-for-stock exchange of shares,210 he claimed
he was not asked to give and had no opinion on the value of the 67.2 million shares of Southern
stock Southern gave Grupo in the Transaction.211 However, even he conceded that if he was
valuing 67 million shares of a company traded on the New York Stock Exchange, one thing he
would look at is the market price.212 Nevertheless, his report claims “the market price of SPCC
is irrelevant.”213
Defendants’ expert relies extensively on Dr. Aswath Damodaran’s work, yet he cites
nothing from Dr. Damodaran in support of his exclusive reliance upon discounted cash flows in a
relative valuation analysis, nor can he.214 “In relative valuation, we value an asset based on how
similar assets are priced in the market.” 215 This is not what defendants’ expert did. Defendants’
expert compares the results of two DCF models. In his valuation of Minera, defendants’ expert
ignores similar public companies; in his valuation of Southern, defendants’ expert ignores the
comparison to an identical asset – the publicly traded stock price of Southern. As Dr. Damodaran

209

Schwartz 114:21-118:8.

210

Montejo Aff. Ex. 45 at ¶¶14, 16.

211

Schwartz 9:14 – 13:22.

212

Schwartz 14:5 – 14:21.

213

Montejo Aff. Ex. 45 at ¶44.

214

Indeed, “there is a significant philosophical difference between discounted cash flow and relative
valuation. In discounted cash flow valuation, we are attempting to estimate the intrinsic value of an asset
based on its capacity to generate cash flows in the future. In relative valuation we are making a judgment
on how much an asset is worth by looking at what the market is paying for similar assets.” Damodaran,
at 234.

215

Damodaran, at 233-34.
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states, “we have the market’s own estimate of the value of the company – the market price –
adding to the mix. Valuations that stray too far from this number make analysts uncomfortable,
since they may reflect large valuation errors (rather than market mistakes).”216
Defendants’ expert’s valuation implies an equity value (using the 90 cents per pound
long-term copper price Southern Peru used internally) for Minera of $1.703 billion—actually
lower than the equity value plaintiff’s expert placed on Minera.217 Defendants’ expert claims that
the difference between his implied value for Minera and the $3.1 billion market price of the
shares issued to Grupo can be explained by increasing the long-term copper price to $1.25 per
pound.218 But the market consensus during the time was a long-term copper price of $0.90 per
pound.219 Goldman’s review of Wall Street Research indicated projected long-term copper prices
from five different analysts in a range of $0.85-1.00 per pound,220 and Goldman relied on the
median long-term copper price of $0.90 per pound in rendering its fairness opinion.221 Thus, the
Special Committee determined that $0.90 per pound was the most appropriate long-term copper
price to use to value Minera.222 Even Southern relied on a long-term copper price of $0.90 per
pound for its internal planning.223
216

Damodaran, at 2.

217

Montejo Aff. Ex. 45 at Ex. 1.

218

Montejo Aff. Ex. 45 at ¶¶45 (“if long-term copper price is assumed to be approximately $1.30, the
calculated equity value of SPCC would approximate SPCC’s observed market capitalization.”), 50.

219

Beaulne 92:14-18.

220

Montejo Aff. Ex. 23 at 28.

221

Montejo Aff. Ex. 1 at 34 (“The Forecasts reflected per pound copper prices of $1.20 in 2005, $1.08 in
2006, $1.00 in 2007 and $.90 thereafter and per pound molybdenum prices of $5.50 in 2005 and $3.50
thereafter, based on average forecasts published by selected Wall Street research analysts.”)

222

See, Palomino 191:16-20 (“What we did is we used the copper price that was what we believed the
right copper price or the best copper price to use for a long term forecast as would be necessary in this
transaction.”).
223

See, Montejo Aff. Ex. 37 at A14 (For purposes of our long-term planning, management uses metals
price assumptions of $0.90 per pound for copper and $4.50 per pound for molybdenum.); see also,
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Regardless, defendants’ expert “tests for robustness” by backing into his predetermined
result and solving for a higher long-term copper price keeping all else equal.224 He simply
calculates “the implied number of shares” by assuming the level of copper prices necessary to
support that mathematical calculation.225 As he explains, the “[l]ong-term copper price of
$1.252816/lb is derived by solving for the long-term copper price while holding SPCC’s equity
value (with real WACC of 6.74%) to be equal to its market capitalization.”226 His conclusion:
Southern’s stock price, as of October 21, 2004, was trading based on the long-term copper price
of $1.25-1.30.227
Defendants’ expert’s “test for robustness” is contrary to Delaware law. The reliability of
a particular valuation technique is tested with alternative valuation techniques.228 Goldman
incorporated multiple analyses into its valuation,229 and plaintiff’s expert incorporated multiple
analyses into his valuation. Defendants’ expert’s failure to incorporate other valuation methods
into his analysis makes his valuation far less credible.230 Indeed, his analysis is predicated on

ASARCO LLC v. Americas Mining Corp., 396 B.R. 278, 359-360 (S.D.Tex. 2008) (“the Court is more
heavily persuaded by the evidence in favor of using 90 cents as a long-term price in March 2003,
especially as that was the price used internally by SPCC and ASARCO”).
224

Montejo Aff. Ex. 45 at 2 (advocating use of “a higher copper price to reconcile” the difference
between his valuation of Southern and “its market capitalization.”).

225

Id. at 16, 19-20.

226

Id. at Exhibit 4.

227

Montejo Aff. Ex. 45 at ¶¶43, 50 and Ex. 2.

228

In re Hanover Direct, Inc., S’holders Litig., 2010 WL 3959399,*2 (Del. Ch.).

229

Although Goldman performed multiple analyses, neither is robust because they do not independently
reach results that fall within the same range. S. Muoio & Co. LLC v. Hallmark Enter. Inv. Co., 2011 WL
863007, *17 (Del. Ch.). Goldman hides this by presenting its results in terms of shares, however, its DCF
for Minera yielded an implied equity value of approximately $1.2 billion while its contribution analysis
(for A&S Case) yielded an implied equity value for Minera of $2.8 to $3.1 billion. In contrast, plaintiff’s
expert’s analyses yields for Minera a very tight equity value range of $1.83 to $1.87 billion as of October
21, 2004 and $2.34 to $2.45 billion as of April 1, 2005.

230

S. Muoio & Co., 2011 WL 863007, at *17.
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ignoring entirely the most commonly used technique for valuing shares of stock of a public
company: the market price based on actual trades of the stock that is published every day.231 As
discussed above, the Court can be confident that both of plaintiff’s expert’s analyses accurately
value Minera, and can dismiss defendants’ expert’s “relative valuation” using sky-high long-term
copper prices for what it is: academic bunk.232
III.

THE TRANSACTION WAS THE PRODUCT OF UNFAIR DEALING
The “critical issue” when assessing fair dealing “is whether the Special Committee

functioned as an effective proxy for arms-length bargaining, such that a fair outcome equivalent
to a market-tested deal resulted.”233 Here, no such fair outcome occurred. The Transaction was
initiated, structured, and timed to favor Grupo. To be sure, “[w]henever the Special Committee
[and Goldman] had an opportunity to use leverage it had or create additional leverage, they
found a way to avoid doing so.”234 The Transaction was not the product of fair dealing.
A.

Grupo Timed, Initiated and Structured the Transaction for Its Benefit

Grupo controlled the timing of the Transaction and used it to its benefit. The timing of a
self-interested transaction by a controlling stockholder constitutes a breach of fiduciary duty
when the minority stockholders are financially injured by the timing and the controlling
stockholder gains what the minority stockholders lost.235 What the minority stockholders lost in
the Transaction was dilution of their equity value as a result of the Transaction’s unfair exchange

231

Montejo Aff. Ex. 45 at 15 (claiming the market value of Southern’s stock is “irrelevant for the purpose
of my analysis.”).

232

Hanover, 2010 WL 3959399 at *2 (“If a discounted cash flow analysis reveals a valuation similar to a
comparable companies or comparable transactions analysis, I have more confidence that both analyses are
accurately valuing a company.”)
233

Loral Space, 2008 WL 4293781, at *22.

234

Loral Space, 2008 WL 4293781, at *25 (discussing failure of special committee to negotiate with
controlling stockholder).

235

Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584, 599 (Del. Ch. 1986).
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ratio. Grupo gained proportionately to that loss in an over issuance of Southern shares. That
exchange ratio was based on management projections for Minera and Southern.

Minera’s

projections benefited from a years-long effort to analyze and optimize Minera’s operations and
life-of-mine plans. No similar effort was made on Southern’s behalf even though the Special
Committee was advised that a similar effort for Southern would “no doubt . . . add value at lower
capital expenditures.”236
The Transaction was initiated and structured for Grupo’s benefit:
x

Grupo proposed that it receive Southern shares valued at $3.1 billion and Grupo
received exactly what it asked for; by the time the Transaction closed, these shares
were worth $3.7 billion.

x

By receiving stock instead of cash Grupo was increasing its own market
capitalization. Grupo’s stake in Southern was the largest component of its own
market capitalization. Because Southern traded at a premium to Grupo, simply
moving assets to Southern had a “positive effect on [Grupo’s] share price.”237

x

The exchange ratio was largely influenced by a valuation of Minera that applied
Southern’s EBITDA multiple to Minera despite the fact that Southern traded at a
premium to Grupo.

x

Rather than applying Southern’s market multiple, an alternative was derived from
Grupo’s projections, which Southern consistently outperformed by a substantial
margin.

x

When Southern outpaced its projections and Minera’s performance in 2004, the focus
of the Contribution Analysis shifted to Grupo’s dismal 2005E EBITDA projections
for Southern.

x

Dividend payments were used to further depress Southern’s DCF equity value and
provided a disproportionate benefit to Grupo by substantially increasing the number
of shares it would receive in the Transaction.

x

The shares were set by a fixed-exchange-ratio with no collar.

x

A majority-of-the-minority vote was traded for a two-thirds vote locked up by Grupo
and Cerro.

x

Cerro received registration rights and underwriting support that enabled it to finally
exit its investment in Southern for approximately a $450 million profit.

236

Montejo Aff. Ex. 18 at SPCOMM006957.

237

Montejo Aff. Ex. 11 at AMC0019886.
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x

The Proxy omitted material information regarding the basis for Minera’s $4.1 billion
enterprise value.

Neither Southern nor the minority stockholders shared in the benefits Grupo obtained through
the timing and structure of the Transaction.
B.

The Special Committee Did Not Negotiate At Arm’s-Length

Fair dealing requires a process that must come as close as possible to “arm’s length
bargaining” with the controlling stockholder.238

In negotiating with Grupo, the Special

Committee did not simulate arm’s-length bargaining. Goldman testified that when you are
buying a company, you need to value the company you are buying.239 However, rather than
value Minera to obtain the best deal possible for Southern and its minority stockholders,
Goldman and the Special Committee worked and reworked their approach to the Transaction to
meet and rationalize Grupo’s demands. To do so, the Special Committee compared unstated
DCF values of Southern and Minera, and applied Southern’s artificially-inflated EBITDA
multiples to Minera. This was not arm’s-length negotiating.
The Transaction was an acquisition. The Special Committee actually set out to value
Minera as if it was an acquisition target, as it knew it should. When the Special Committee was
unable to value Minera’s equity at $3.1 billion independently, it redefined the Transaction as a
“merger of equals” and intentionally moved to a valuation approach that “drives focus away
from absolute valuations.”240 As in Associated Imports, this Court should reject defendants’
arguments that the Transaction was “an amalgamation of the two companies under some other

238

Gesoff, 902 A.2d at 1145.

239

Sanchez 41:14-16.

240

Montejo Aff. Ex. 24 at UBS-SC00005563.
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procedure.”241 Further, Grupo sought to be paid Southern shares valued at market price. Rather
than utilize Southern’s (rising) stock price to its advantage, the Special Committee derived the
“relative valuation,” taking the position that the value of Southern’s stock as deal currency was
irrelevant.242 This was not arm’s-length negotiating.
The Special Committee’s Contribution Analysis also demonstrates a lack of arm’s-length
negotiating.

When Southern’s 2004E EBITDA (what the Special Committee relied on in

presenting its “merger of equals” concept) significantly outpaced its projected performance,
Goldman and the Special Committee turned to management’s 2005 projections, which projected
that Minera would outperform Southern.

Southern ultimately outperformed management

EBITDA projections for 2004 and 2005 by a substantial margin, merely 37% and 135%,
respectively.243 The difference in Southern’s projected versus actual performance cannot be
explained away by just increasing metal prices. Minera’s performance in 2004 was 2% under its
projected performance, and Minera outpaced its 2005 projections by only 45%.244
How defendants disclosed their valuation to the market illustrates how deeply the Special
Committee betrayed Southern and the minority stockholders. Defendants disclosed to the market
that Southern was simply applying its market-based multiple to Minera’s EBITDA.245 This was
not so.

Using Grupo’s dismal 2005E EBITDA for Southern, Goldman and the Special

Committee derived multiples of 6.3x to 6.5x EBITDA for Southern,246 a full point higher than
241

Associated Imports, 1984 WL 19833, at *14 (rejecting relative valuation approach and valuing
acquiror’s stock at market value where acquiror “survived the [] transaction and was the same company in
law as before the acquisition.”).
242

Ruiz 188:18-19; Palomino 67:15-19.

243

Montejo Aff. Ex. 27.

244

Montejo Aff. Ex. 27.

245

Montejo Aff. Ex. 1 at 36-37.

246

Montejo Aff. Ex. 23 at SPCOMM003753.
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Southern’s market multiple.247 Southern therefore paid a huge premium to its own trading
multiple to acquire Minera.
But presentation is everything. Goldman’s October 21 presentation states the results of
Goldman’s analyses only in terms of Southern shares to be issued. Because the range of shares
(under base assumptions) is similar, the October 21 presentation gives the impression that
Goldman used multiple valuation techniques to triangulate a robust value for Minera. However,
the underlying values for Minera were nearly $2 billion apart. This should have been a red flag
that something was terribly wrong, yet the Special Committee was apparently content not
looking behind the curtain.248 This “head in the sand” attitude towards the Transaction does not
come close to the hard-nosed bargaining expected in arm’s-length negotiations. At the end of the
day, Grupo obtained exactly what it proposed -- Southern shares valued at approximately $3.1
billion.249 But that is not the end of the Special Committee’s failures.
The Special Committee also gave up on two key protections for Southern. First, the
Special Committee agreed to a fixed-exchange ratio without a price collar. This was a mistake
of epic proportion. The Special Committee had no concern that Southern’s stock price was
going-down, so a floating-exchange ratio based on Southern’s stock price only meant that
Southern could end-up issuing a lesser number of shares to Grupo. The Special Committee
nevertheless agreed to the collarless fixed-exchange ratio notwithstanding that it would likely
result in Southern paying more in stock than what Grupo initially proposed. And that is exactly
what happened. The 67.2 million Southern shares issued to Grupo were worth $600 million

247

Id. at SPCOMM003740; see also Montejo Aff. Ex. 1 at 34.

248

Handlesman 170:24-171:1 (“Q: How did they come up with a number of shares to be issued? A. I
don’t know.”).

249

Montejo Aff. Ex. 1 at 26-27; Montejo Aff. Ex. 23 at SPCOMM003727; Montejo Aff. Ex. 44 at 10.
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more on April 1, 2005 than when the Special Committee approved the Transaction. Second, the
Special Committee gave up a majority of the minority vote on the Transaction for a 2/3 super
majority voting provision after Cerro had already assured its vote in favor of the Transaction.
Rather than use Cerro’s vote as leverage to extract more favorable terms from Grupo, the Special
Committee allowed Grupo to lock-up stockholder approval of the Transaction with a sideagreement to give Cerro its long-sought registration rights.250
Indeed, every aspect of the Transaction ended in Grupo’s favor. Even the “significant
corporate governance protections designed to protect minority shareholders post-transaction”
were a victory for Grupo—Grupo initially proposed Southern’s continued New York Stock
Exchange listing and the review of related party transactions, and the proportional Board
representation resulted in Grupo electing every director on the Board. None of these provisions
were “radical change from [Southern’s] status quo.”251 As such, they were “cheap and easy to
give.”252
C.

Stockholder Approval Was Not Obtained On Full Disclosure

The manner in which a transaction is disclosed to stockholders is an element of fair
dealing.253 As discussed in detail above, Southern’s minority stockholders were misled by the
omission of material information in the Proxy. The Proxy omitted information about how
Goldman conducted its DCF valuations of Southern and Minera, and misled stockholders about

250

Grupo gave up nothing in exchange for Cerro’s vote. Grupo planned to grant Cerro and Phelps Dodge
their registration rights since before the Transaction was proposed to the Southern Board. Montejo Aff.
Ex. 9.

251

Montejo Aff. Ex. 28 at UBS-SCC00005558.

252

In re Emerson Radio S’holder Derivative Litig., 2011 WL 1135006, *5 (Del. Ch.).

253

Weinberger, 457 A.2d at 711.
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how Goldman conducted its Contribution Analysis. Consequently, the stockholder vote was not
informed. 254
IV.

REMEDY AND DAMAGES
Plaintiff seeks an equitable remedy that cancels or requires defendants to return to

Southern the shares Southern issued in excess of Minera’s fair value. In the alternative, Plaintiff
seeks rescissory damages in the amount of the present market value of the excess number of
shares that Grupo holds as a result of Southern paying an unfair price in the Transaction.
Plaintiff also seeks damages in an amount equal to the dividends paid on the canceled or returned
shares.
This Court has broad remedial power to address breaches of the duty of loyalty.255 The
Court has the power to reform the Transaction “in a fitting and proportionate way” to address
defendants’ misconduct.256 Here, defendants caused Southern to sell 67.2 million shares too
cheaply thus, “the remedy would be either to cancel the shares . . . or to require the [defendants]

254

See Weinberger, 457 A.2d at 712; In re Emerging Commun’s., 2004 WL 1305745, at *37-38
(stockholder vote uninformed where, among other things, financial projections and valuation information
withheld from stockholders). Moreover, the stockholder vote cannot be said to ratify Defendants’
conduct in connection with the Transaction. The doctrine of ratification is wholly inapplicable to the
Transaction because (1) shareholder approval was required by statute to authorize the shares issued in the
Transaction, and (2) the Proxy was materially misleading. Gantler v. Stephens, 965 A.2d 695, 714 (Del.
2009).

255

Loral Space, 2008 WL 4293781 at *33.

256

Id.
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to pay fair value.”257 In the case that damages are awarded, fair value of the excess shares should
be measured at the time of judgment.258
The calculation of the number of Southern shares issued in excess of Minera’s fair value
does not need to be mathematically precise.259 As this Court has before explained:
… the law does not require certainty in the award of damages where a wrong has
been proven and injury established. Responsible estimates that lack mathematical
certainty are permissible so long as the Court has a basis to make a responsible
estimate of damages…where, as is true here, issues of loyalty are involved,
potentially harsher rules come into play. Delaware law dictates that the scope of
recovery for a breach of the duty of loyalty is not to be determined narrowly….
The strict imposition of penalties under Delaware law are designed to discourage
disloyalty.260
Uncertainties in calculating that estimate are resolved against Defendants.261
Plaintiff’s expert has opined that Southern issued to Grupo (through AMC) at least 24.7
million shares in excess of Minera’s fair value. Plaintiff’s expert’s report and testimony provides
a responsible estimate of the harm caused to Southern by defendants’ disloyal conduct. Southern
effected a 2-for-1 stock split on October 3, 2006 and a 3-for-1 split on July 10, 2008.
Consequently, Grupo (through AMC) currently holds 148.2 million shares of Southern as a result
of defendants’ disloyal conduct. These shares are presently worth $5.17 billion. To fully
disgorge the illicit profits defendants gained in connection with the Transaction, AMC must
257

Gentile v. Rossette, 2005 WL 2810683, *5 (Del. Ch.), rev’d on other grounds, 906 A.2d 91 (Del.
2006); see also Emerald Partners v. Berlin, 2003 WL 21003437, *20 (Del. Ch.), aff’d, 840 A.2d 641 (Del.
2003) (discussing appropriate remedy of canceling the excessive portion of shares issued to disgorge
improper benefit from fiduciary).

258

See Lynch v. Vickers Energy Corp., 429 A.2d 497, 503 (Del. 1981) (“we hold that Vickers will be
required to pay rescissory damages to plaintiffs measured by the equivalent value of the TransOcean
stock at the time of judgment”).
259

Thorpe v. CERBCO, Inc., 676 A.2d 436, 444 (Del. 1996).

260

Bomarko, Inc. v. International Telecharge, Inc., 794 A.2d 1161, 1184 (Del. Ch. 1999), aff’d, 766 A.2d
437 (Del. 2000) (internal citations omitted).
261

See, Thorpe v. CERBCO, Inc., 1993 WL 443406, *12 (Del. Ch.) (“Furthermore, once a breach of duty
is established, uncertainties in awarding damages are generally resolved against the wrongdoer.”)
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either pay fair value for each of those shares, or each of those shares must be canceled or
returned to the Company. In addition, $60.20 in dividends has been paid on each of the 24.7
million Southern shares issued in excess of Minera’s fair value (adjusted for stock-splits).
Accordingly, to fully disgorge defendants of the illicit profits defendants gained in connection
with the Transaction, defendants must pay damages in the amount of $1,486,940,000.262
V.

PRE- AND POST-JUDGMENT INTEREST
Plaintiff requests pre-judgment interest on damages awarded in connection with the

$1,486,940,000 in dividends wrongfully received by AMC from the date such dividends were
paid by Southern to the date of judgment.263 Plaintiff further requests post-judgment interest on
all damages awarded. Delaware law is settled that “a successful plaintiff is entitled to interest on
money damages as a matter of right from the date liability accrues.”264 Generally, the legal rate
of interest has been used as the benchmark for prejudgment interest.265

In light of the

sophistication of the defendants, interest should be compounded monthly.266

262

See ASARCO LLC v. Americas Mining Corp., 404 B.R. 150, 163 (S.D.Tex. 2009) (ordering the return
of Southern shares to ASARCO to remedy AMC’s fraudulent transfer and awarding damages equal to the
amount of dividends that AMC received by virtue of its possession of [Southern] stock as well as
prejudgment interest on those dividends).
263

Id.

264

Metropolitan Mut. Fire Ins. Co. v. Carmen Holding Co., 220 A.2d 778, 781-82 (Del. 1966).

265

Valeant Pharma. Int’l v. Jerney, 921 A.2d 732, 755-56 (Del. Ch. 2005).

266

See, Valaent, 921 A.2d at 756 (holding that fairness dictates that the award of interest should be
compounded monthly when defendants are sophisticated senior executives).
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CONCLUSION
For all the foregoing reasons, plaintiff’s motion for partial summary judgment should be
granted and defendants’ cross motions for summary judgment should be denied.

PRICKETT, JONES & ELLIOTT, P.A.
By: /s/ Marcus E. Montejo
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff
OF COUNSEL:
BARROWAY TOPAZ KESSLER
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706

Dated: May 12, 2011
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FRQIXVLRQDVSRVVLEOHLQWKHKRSHWKDWXQFHUWDLQW\ZLOOFRQYLQFHWKH&RXUWWKDWWKH0HUJHUZDV
XQIDLU,QSDUW3ODLQWLIIGRHVWKLVE\WU\LQJWROXPSDOOHJHGGDPDJHVZLWKZKHWKHUWKHUHZDVD
EUHDFKRIILGXFLDU\ GXW\UHJDUGOHVVRIPlaintiff’s LQLWLDOREOLJDWLRQWRSURYHWKDWWKHUHZDVD
EUHDFKRIILGXFLDU\ GXW\:KHQWKHPLVVWDWHPHQWVDQGPLVGLUHFWLRQLQ3ODLQWLII¶V3UHWULDO%ULHI
DUHFOHDUHGDZD\QRWRQHRI3ODLQWLII¶VDUJXPHQWVKDVDQ\OHJDORUIDFWXDOPHULW3ODLQWLIIFDQQRW
SURYHWKDWWKH$0&'HIHQGDQWVEUHDFKHGDQ\ILGXFLDU\GXWLHVLQDSSURYLQJWKH0HUJHU5DWKHU
WKHHYLGHQFHGRHVDQGZLOOVKRZWKDWWKH0HUJHUZDVWKHUHVXOWRIDUREXVWSURFHVVWKDWZDV
GHVLJQHGWRDQGGLGHQVXUHWKDWWKH0HUJHUZDVEHQHILFLDODQGIDLUWR63&&DQGLWVPLQRULW\
VWRFNKROGHUV
ARGUMENT
,

PLAINTIFF’S ATTACKS ON THE MERGER PRICE LACK MERIT
7KH6SHFLDO&RPPLWWHH DQG3URIHVVRU6FKZDUW] GLGH[DFWO\ ZKDW3ODLQWLII

FODLPVVKRXOGKDYHEHHQGRQH² WKH\ ³FRPSDUH>G@ L WKHYDOXHRIZKDWZDVJLYHQXSE\WKH
FRQWUROOHGVXEVLGLDU\DQG LL WKHYDOXHRIZKDWWKHFRQWUROOHGVXEVLGLDU\ UHFHLYHGLQUHWXUQ´ 
3ODLQWLII¶VUHDOFRPSODLQWLVZLWKWKHUHVXOWWKDWDQDO\VLV\LHOGV
$

Associated Imports Is Not Controlling
3ODLQWLIIUHOLHVDOPRVWH[FOXVLYHO\ RQAssociated Imports, Inc. v. ASG Industries,

:/ 'HO&K-XQH  aff’d sub nom. Hubbard v. Associated Imports







&DSLWDOL]HGWHUPVQRWGHILQHGKHUHLQKDYHWKHPHDQLQJVVHWIRUWKLQWKH$0&'HIHQGDQWV¶
3UHWULDO%ULHI ³$0&'HIV3UHWULDO%U´ &LWDWLRQVWR3ODLQWLII¶V2SHQLQJ3UHWULDO%ULHI
GDWHG0D\ DUHLQWKHIRUP³3ODLQWLII¶V3UHWULDO%ULHI´RU³3O3UHWULDO%U´
3O 3UHWULDO%UDW
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$G 'HO  IRUWKHSURSRVLWLRQWKDWWKHRQO\ DFFHSWDEOHZD\ WRGHWHUPLQHZKHWKHUWKH
0HUJHUZDVIDLUWR63&&¶VVWRFNKROGHUVZDVWRFRPSDUH0LQHUD¶V'&)YDOXHWR63&&¶VPDUNHW
SULFH3ODLQWLII¶VDUJXPHQWFRQWUDGLFWV'HODZDUHODZDQGWKHIDFWVRIWKLVFDVH
'HODZDUHODZGRHVQRWUHTXLUHGLUHFWRUVWRXVHWKHVDPHVSHFLILFYDOXDWLRQ
WHFKQLTXHVLQDOOFLUFXPVWDQFHV 5DWKHU'HODZDUHODZUHTXLUHVWKDWGLUHFWRUVFORVHO\H[DPLQH
WKHFRPSDQLHVWKH\ DUHYDOXLQJDQGZKDWGULYHVWKHLUYDOXHV² H[DFWO\ZKDWWKH6SHFLDO
&RPPLWWHHDQGLWVDGYLVRUVGLGKHUH'HODZDUHODZDOVRPDNHVFOHDUWKDWWKHPDUNHWSULFHRID
FRPSDQ\¶VVWRFNLVQRWWKHVROHSHUPLVVLEOHPHWKRGRIYDOXLQJDFRPSDQ\ ³'LUHFWRUVPD\
RSHUDWHRQWKHWKHRU\ WKDWWKHVWRFNPDUNHWYDOXDWLRQLVµZURQJ¶LQ VRPHVHQVHZLWKRXWEUHDFKLQJ
IDLWKZLWKVKDUHKROGHUV´
3ODLQWLIIDWWHPSWVWRFLUFXPYHQW'HODZDUHODZE\DUJXLQJWKDWWKHFDVHVWKH$0&
'HIHQGDQWVFLWHDUH³LQDSSOLFDEOH´EHFDXVHWKH\ GRQRW³KROGWKDWWKHPDUNHWSULFHRID
FRPSDQ\¶VVWRFNVKRXOGEHGLVUHJDUGHG´ 3ODLQWLII¶VDUJXPHQWGHPRQVWUDWHVDIXQGDPHQWDO





$0&'HIV3UHWULDO%UDW ', 



See In re Emerging Commc’ns, Inc. S’holders Litig:/ DW  'HO&K
-XQH  -DFREV-  ³>7@KHPDUNHWSULFHRIVKDUHVLVQRWDOZD\VLQGLFDWLYHRIIDLU
YDOXH´  FLWLQJCede & Co. v. Technicolor, Inc$G 'HO 



Paramount Commc’ns Inc. v. Time Inc:/ DW  'HO&K-XO\  
aff’d$G 'HO 



3O3UHWULDO%UDW3ODLQWLII¶VUHOLDQFHRQUnion Illinois v. Korte:/
  'HO&K1RY 3O3UHWULDO%UDW LVPLVSODFHG,QUnion
IllinoisWKHGLUHFWRUGHIHQGDQWVDSSURYHGDQGSDUWLFLSDWHGLQDSULYDWHVWRFNVDOHLQDQ
HIIRUWWRUHFDSLWDOL]HDFRPSDQ\ WKDWZDVRQWKHEULQNRIDILQDQFLDOFULVLV7KH
WUDQVDFWLRQLQYROYHGWKHWUDQVIHURIDVVHWVWRWKHGLUHFWRUVLQH[FKDQJHIRUGHVSHUDWHO\
QHHGHGFDVK7KHFRXUWGHWHUPLQHGWKDWWKHGLUHFWRUGHIHQGDQWVDFWHGLQDJRRGIDLWK
HIIRUWWRVDYHWKHFRPSDQ\EXWXQGHUYDOXHGWKHFRPSDQ\¶VVKDUHV6SHFLILFDOO\WKH
&RXUWGHWHUPLQHGWKDWWKHGLUHFWRUGHIHQGDQWVDFFHSWHGDQDUELWUDU\ VKDUHSULFHVHWE\ WKH
&)2ZKLFKWKH\ FRXOGQRWWHVWRUYHULI\0RUHRYHUWKHGLUHFWRUGHIHQGDQWVGLGQRW
REWDLQGLVLQWHUHVWHGGLUHFWRUDSSURYDOVKDUHKROGHUDSSURYDORUHQJDJHDGYLVRUVWR
FRQVLGHUWKHYDOXHRIWKHVKDUHV7KHYDOXDWLRQLVVXHLQWKHFDVHWXUQHGRQZKHWKHUWRXVH
Footnote continued
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PLVXQGHUVWDQGLQJRIERWKZKDWWKH6SHFLDO&RPPLWWHHGLGDQGZKDWWKH$0&'HIHQGDQWVDUJXH
7KH6SHFLDO&RPPLWWHHGLGQRWGLVUHJDUG63&&¶VVWRFNSULFH5DWKHUWKH6SHFLDO&RPPLWWHH
ZDVIXOO\ DZDUHRI63&&¶VVWRFNSULFHEXWGHWHUPLQHGWKDWEHFDXVH63&&DQG0LQHUDZHUH
FRPSULVHGRIVLPLODUDVVHWVWKH\ZHUHEHVWFRPSDUHGGLUHFWO\XVLQJWKHVDPHVHWRIDVVXPSWLRQV
,QSDUWEHFDXVHWKHDVVXPSWLRQVXQGHUO\LQJ63&&¶VPDUNHWSULFHZHUHXQNQRZQ ZKLFK
3ODLQWLII¶VH[SHUWDGPLWV DQGEHFDXVHDVWRFNSULFHLVJHQHUDOO\ QRWDGLUHFWLQSXWLQWRD'&)
DQDO\VLV63&&¶VPDUNHWSULFHZDVQRWXVHGDVDQLQSXWLQWKH'&)DQDO\VLV&RQVLVWHQWZLWK
'HODZDUHODZWKH6SHFLDO&RPPLWWHHUHOLHGRQ³RWKHUFRPSHWHQWDQGVRXQGYDOXDWLRQ
LQIRUPDWLRQWKDWUHIOHFWVWKHYDOXHRI>63&&@´ 
+DGWKH6SHFLDO&RPPLWWHHXVHG63&&¶VPDUNHWSULFHDVDQLQSXWLQLWV'&)
DQDO\VLVLWZRXOGKDYHKDGWRGHWHUPLQHZKDWDVVXPSWLRQVZHUHGULYLQJ63&&¶VPDUNHWSULFHWR
HQVXUHWKDWLWXVHGWKHVDPHDVVXPSWLRQVLQWKH'&)DQDO\VLVRI0LQHUD7KDWLVLW ZRXOGKDYH
KDGWRFDOLEUDWHD'&)PRGHOIRU63&&¶VDVVHWVWRPDWFKWKHREVHUYDWLRQVRI63&&¶VVWRFN
SULFH$V3URIHVVRU6FKZDUW]ZLOOH[SODLQDWWULDOLWLVOLNHO\ WKDWDWWKHWLPHRIWKH0HUJHUWKH
PDUNHWZDVXVLQJDORQJWHUPFRSSHUSULFHWKDWZDVKLJKHUWKDQSRXQGWRSULFH63&&,ID
ORQJWHUPFRSSHUSULFHKLJKHUWKDQSRXQGLVXVHGLQWKH'&)DQDO\VLVRI0LQHUDWKHUHVXOW
FRQILUPVWKDWWKH0HUJHUZDVIDLU 3ODLQWLIIKDVQRWGLVSXWHGDQGFDQQRWGLVSXWHWKLVIDFW




WKHDSSUDLVDO³IDLUYDOXH´VWDQGDUGRUWKH³IDLUPDUNHWDSSURDFK´FRQFOXGLQJWKDWWKH
ODWWHUZDVWKHDSSURSULDWHVWDQGDUGLQWKDWFDVH1RWDEO\LQGHWHUPLQLQJWKHIDLUPDUNHW
YDOXHRIWKHFRPSDQ\¶VVWRFNWKHFRXUWUHOLHGRQDGLVFRXQWHGFDVKIORZWRDVFHUWDLQWKH
FRPSDQ\¶VIDLUPDUNHWYDOXHUnion Illinois LVLUUHOHYDQWWRWKLVFDVH


See %HDXOQH7U &RQILGHQWLDO&RHQ$II([ 



Smith v. Van Gorkom$G 'HO see also Finkelstein v. Liberty
Digital, Inc., :/ DW Q 'HO&K$SU 



See 6FKZDUW]5HSRUW $IILGDYLWRI0DUFXV0RQWHMRVXEPLWWHGLQVXSSRUWRI
3ODLQWLII¶V3UHWULDO%ULHIGDWHG0D\  KHUHDIWHU³0RQWHMR3UHWULDO$II´ ([ 
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,QDGGLWLRQWKHRQO\VLPLODULW\ EHWZHHQAssociated Imports DQGWKLVFDVHLVWKDW
WKH\ ERWKLQYROYHGPHUJHUV,QAssociated Imports WKHUHZDVQRVSHFLDOFRPPLWWHHWKHGLUHFWRUV
GLGQRWFRQVXOWZLWKILQDQFLDODGYLVRUV RUHYHQHDFKRWKHU XQWLOWKHODVWSRVVLEOHPRPHQWWKH
WUDQVDFWLRQSURFHHGHGRQD³IDVWWUDFNSDFH´DQGWKHWUDQVDFWLRQZDVVWUXFWXUHGLQDZD\ WKDW
UHTXLUHGQHLWKHUQRWLFHWRQRUDYRWHE\WKHVKDUHKROGHUV 1RQHRIWKHVHIDFWRUVZDVDWSOD\
KHUH QRUGRHV3ODLQWLIIHYHQWU\ WRDUJXHRWKHUZLVH 
%

Goldman Sachs Did Not Ignore Its Valuation Principles
3ODLQWLIIDUJXHVWKDWLQFRQGXFWLQJDUHODWLYHYDOXDWLRQ*ROGPDQ6DFKVLJQRUHG

LWVRZQYDOXDWLRQSULQFLSOHVDQG0LQHUD¶VDFWXDOYDOXH 3ODLQWLII¶VDUJXPHQWKRZHYHULVDV
PLVSODFHGDVWKHWHVWLPRQ\ XSRQZKLFKLWUHOLHV 3ODLQWLIISOXFNVDVQLSSHWRIGHSRVLWLRQ
WHVWLPRQ\ IURP0DUWLQ6DQFKH]DPHPEHURIWKH*ROGPDQ6DFKVWHDPHQWLUHO\ RXWRIFRQWH[W
7KHIXOOWH[WRIWKHTXHVWLRQDQGDQVZHU WKHEROGDQGLWDOLFL]HGWH[WRIZKLFKLVWKHVQLSSHWRI
WHVWLPRQ\ 3ODLQWLIIFLWHV LVVHWIRUWKEHORZ
Q$QGZKHQ\ RXDUHGRLQJDGLVFRXQWHGFDVKIORZDQDO\VLVGLG
*ROGPDQ6DFKVRU*ROGPDQ6DFKVZKLOH\ RXZHUHZRUNLQJWKHUH
GLG*ROGPDQ6DFKVW\ SLFDOO\ VKRZWKHYDOXHWKDWWKHDQDO\VLV
JHQHUDWHGIRUWKHFRPSDQ\LQDILQDOSUHVHQWDWLRQWRWKHFOLHQW"
A 7KHWKLQJZDVPRUHLWGHSHQGVREYLRXVO\ RQWKHVLWXDWLRQVEXW
,ZRXOGVD\ WKDW\RXJHQHUDOO \V KRZYDOXHVIRUFRPSDQLHV%XWL W
GHSHQGVRQWKHSDUWLFXODUVLWXDWLRQV





Associated:/ DW Q



,QDGGLWLRQ3ODLQWLII¶VDUJXPHQWWKDW*UXSR0H[LFRYDOXHGWKHPLOOLRQVKDUHVRI
63&&LWUHFHLYHGDWPDUNHWSULFH 3O3UHWULDO%UDW LVQRWVXSSRUWHGE\ WKHGRFXPHQWV
3ODLQWLIIFLWHV0RVWRIWKHGRFXPHQWV3ODLQWLIIFLWHUHODWHWR*UXSR0H[LFR¶VSURSRVDO
WKDWWKH0HUJHUEHEDVHGRQDIORDWLQJH[FKDQJHUDWLRZKLFKWKH6SHFLDO&RPPLWWHH
UHMHFWHG1RQHRIWKHGRFXPHQWVVD\ ZKDW3ODLQWLIIVD\VWKH\ VD\



3O3UHWULDO%UDW



Id
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Q, I\RXZHUHWRGRWKDWZLWKWKH'&)DQDO\VLVLQWKHILQDO
SUHVHQWDWLRQZRXOG\RXWKHQFRPSDUHWKDW'&)YDOXHWKHYDOXH
WKDWWKHGLVFRXQWHGFDVKIORZDQDO\VLVFDPHXSZLWKZLWKWKHYDOXH
RIWKHWUDQVDFWLRQDVD PHDVXUHWRHYDOXDWHWKHIDLUQHVVRIWKH
WUDQVDFWLRQ"
A, I\RXORRNDWDVHOOVLGHRIDFRPSDQ\WKHUHLVRQO\ RQH'&)
YDOXHWRGRZKLFKLVREYLRXVO\ WKHFRPSDQ\\RXDUHVHOOLQJIf you
are buying a company, there is only one DCF value to do, which
is the company that you are buying, I\ RXPHUJHFRPSDQLHV
REYLRXVO\ ZKDWLVPRVWUHOHYDQWLVQRWWRORRNDWDEVROXWHYDOXHVRI
HDFKFRPSDQ\EXWZKDWWKHH[FKDQJHUDWLRLQWKRVHWZRFRPSDQLHV
ORRNOLNH6RDWWKHHQGRIWKHGD\
ZKDW\ RXQHHGWRGRLV
EDVLFDOO\ SXWDSSOHVWRDSSOHVFRPSDULVRQVDQGORRNDWEDVLFDOO \
ZKDWLVWKHLPSOLHGH[FKDQJHUDWLR6RPRUHWKDQDEVROXWHYDOXH
ZKDWPDWWHUVLVUHODWLYHYDOXDWLRQV%XWRQFHPRUHLWGHSHQGVRQ
WKHW\SHRIGHDOWKDW\RXDUHZRUNLQJRQ 
:KHQUHDGLQ FRQWH[W0U6DQFKH]¶VWHVWLPRQ\ PDNHVFOHDUWKDW*ROGPDQ6DFKV
GLGQRWLJQRUHLWVRZQYDOXDWLRQSULQFLSOHV7RWKHFRQWUDU\DV0U6DQFKH]H[SODLQHGWKHPRVW
LPSRUWDQWDQDO\VLVZKHQGHDOLQJZLWKDPHUJHULVDFRPSDULVRQRIWKHFRPSDQLHVXVLQJWKHVDPH
VHWRI DVVXPSWLRQVi.eDQ³DSSOHVWRDSSOHV´FRPSDULVRQH[DFWO\ ZKDWWKH6SHFLDO&RPPLWWHH
DQGLWVDGYLVRUVGLG1RUGLG*ROGPDQ6DFKVLJQRUH0LQHUD¶VDFWXDOYDOXH$V3ODLQWLII
FRQFHGHV*ROGPDQ6DFKVFRQGXFWHGDVWDQGDORQH'&)DQDO\VLVRI0LQHUD DQGPDQ\RWKHU
SUHOLPLQDU\ DQDO\VHV %XW² DQGWKLVLVHQWLUHO\ FRQVLVWHQWZLWKWKHWHVWLPRQ\ E\ 0U6DQFKH]
WKDW3ODLQWLIIRPLWV² LQVWHDGRIFRPSDULQJWKHYDOXHGHULYHGIURPWKDWDQDO\VLVWR63&&¶V
PDUNHWFDSLWDOL]DWLRQEHFDXVHWKLVZDVDPHUJHU*ROGPDQ6DFKVFRPSDUHG0LQHUD¶V'&)YDOXH
WR63&&¶V'&)YDOXHERWKRIZKLFKZHUHGHULYHGXVLQJWKHVDPHVHWRIDVVXPSWLRQV




6DQFKH]7U DWWRUQH\ REMHFWLRQVDQGFROORTX\ RPLWWHG  &RQILGHQWLDO&RHQ
$II([ 3ODLQWLIIVLPLODUO\ PLVFKDUDFWHUL]HV3URIHVVRU6FKZDUW]¶VWHVWLPRQ\
3ODLQWLIIFODLPVWKDWDWKLVGHSRVLWLRQ3URIHVVRU6FKZDUW]³ZDVQRWDEOHWRLGHQWLI\D
VLQJOHWKLQJKHZRXOGKDYHGRQHGLIIHUHQWO\KDGKHEHHQYDOXLQJ0LQHUDRQDµVWDQG
DORQH¶EDVLV´See 3O3UHWULDO%UDWQ:KHQDVNHGKRZKLVDVVXPSWLRQVZRXOG
KDYHFKDQJHGKDGKHEHHQDVNHGWRFRQGXFWDVWDQGDORQHYDOXDWLRQKHVWDWHG³,ZRXOG
KDYHWRWKLQNDERXWLW´See 6FKZDUW]7UDW &RQILGHQWLDO&RHQ$II([ 
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&

That Beaulne’s And Goldman Sachs’ DCF Analyses Of Minera Are Similar
Is Unremarkable
3ODLQWLIIDUJXHVWKDW%HDXOQH¶VYDOXDWLRQRI0LQHUDLVVXSSRUWHGE\ *ROGPDQ

6DFKV¶'&)DQDO\VLVRI0LQHUD7KDWLVQRWVXUSULVLQJEHFDXVH%HDXOQHFUHDWHGKLVYDOXDWLRQ
EDVHGDOPRVWHQWLUHO\RQWKHZRUN*ROGPDQ6DFKVGLG3ODLQWLIIGRHVQRWFKDOOHQJHDQ\RIWKH
XQGHUO\LQJGDWDRUDVVXPSWLRQVXVHGE\ *ROGPDQ6DFKV([FHSWIRUDORZHUGLVFRXQWUDWH
%HDXOQHXVHGHVVHQWLDOO\ WKHVDPHDVVXPSWLRQVDQGFDVKIORZSURMHFWLRQV*ROGPDQ6DFKVXVHG
,QGHHG3ODLQWLII¶VFRQWHQWLRQKLJKOLJKWVWKDWWKHRQO\ GLVSXWHKHUHLVWKHPHWKRGRORJ\ — ZKHWKHU
OLNHDVVHWVVKRXOGEHFRPSDUHGXVLQJOLNHDVVXPSWLRQV DVWKH6SHFLDO&RPPLWWHHLWVILQDQFLDO
PLQLQJDQGOHJDODGYLVRUVDQG3URIHVVRU6FKZDUW]GLG RUZKHWKHUDYDOXHEDVHGRQNQRZQ
DVVXPSWLRQV VKRXOGEHFRPSDUHGWRDYDOXHEDVHGRQXQNQRZQDVVXPSWLRQV DV3ODLQWLIILQVLVWV
VKRXOGKDYHEHHQGRQH 7KLVFDVHLVQRWDERXWKRZWRYDOXH0LQHUDLWLVDERXWKRZWRFRPSDUH
WKHYDOXHVRI0LQHUDDQG63&&
'

Plaintiff Fundamentally Misunderstands Goldman Sachs’ Contribution
Analysis
)RUWKHILUVWWLPHLQWKHò\HDUVWKLVOLWLJDWLRQKDV EHHQSHQGLQJ3ODLQWLII

SXUSRUWVWRFKDOOHQJH*ROGPDQ6DFKV¶FRQWULEXWLRQDQDO\VLVDUJXLQJWKDWLW³GHYLDWHV
VXEVWDQWLDOO\ IURPDFFHSWHGEXVLQHVVYDOXDWLRQPRGHOV´ 6SHFLILFDOO\3ODLQWLIIDUJXHVWKDW
*ROGPDQ6DFKVLJQRUHG63&&¶VPDUNHWPXOWLSOHDQGLQVWHDGUHOLHGRQ63&&¶V³KLJKO\
XQUHOLDEOHPDQDJHPHQWSURMHFWLRQVSURYLGHGE\*UXSR´WRVXSSRUWWKH0HUJHU 3ODLQWLII¶V
DUJXPHQWIXQGDPHQWDOO\ PLVXQGHUVWDQGV*ROGPDQ6DFKV¶FRQWULEXWLRQDQDO\VLV&RQWUDU\ WR




See %HDXOQH7U ³05%52:1>7@KLVFDVHLVQRWDERXWWKHYDOXHRI
0LQHUD0H[LFR´ 



3O3UHWULDO%UDW



Id. DW
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3ODLQWLII¶VFRQWHQWLRQ*ROGPDQ6DFKVGLGQRWLJQRUH63&&¶VPDUNHWPXOWLSOH
$VWKH3UR[\H[SODLQV*ROGPDQ6DFKVSHUIRUPHGDFRQWULEXWLRQDQDO\VLVWR
GHULYHYDULRXVLOOXVWUDWLYHLPSOLHGQXPEHUVRIVKDUHVRI63&&WREHLVVXHGLQH[FKDQJHIRU
0LQHUD ,Q LWVDQDO\VLV*ROGPDQ6DFKVFDOFXODWHGLOOXVWUDWLYHLPSOLHG(%,7'$PXOWLSOHVIRU
63&&EDVHGRQYDULRXV(%,7'$VFHQDULRV *ROGPDQ6DFKVWKHQDSSOLHGWKHPXOWLSOHV
FDOFXODWHGIRU63&&WRYDULRXVHVWLPDWHVRI0LQHUD¶V(%,7'$WRGHULYHHQWHUSULVHYDOXHVIRU
0LQHUD8VLQJWKH2FWREHUFORVLQJSULFHRI63&&¶VVWRFN  *ROGPDQ6DFKV
FDOFXODWHGWKHLPSOLHGQXPEHURIVKDUHVWKDWUHIOHFWWKHLPSOLHGHTXLW\ YDOXHRI0LQHUDGHULYHG
XVLQJYDULRXV(%,7'$HVWLPDWHVDQG63&&¶VPXOWLSOHV7KHUHVXOWVRI*ROGPDQ6DFKV¶
FRQWULEXWLRQDQDO\VLVDUHVHWIRUWKLQWKHDQDO\VLV*ROGPDQ6DFKVSUHVHQWHGWRWKH6SHFLDO
&RPPLWWHHDQGWKH%RDUG
*ROGPDQ6DFKVGHULYHGYDULRXV(%,7'$PXOWLSOHVIRU63&&XVLQJERWK:DOO
6WUHHWUHVHDUFKDQGQRQSXEOLFLQIRUPDWLRQ$V0U6DQFKH]H[SODLQHGDWKLVGHSRVLWLRQWKH
QRQSXEOLFLQIRUPDWLRQ³ZDVGHULYHGIURPWKHGXHGLOLJHQFHWKDWZDVGRQHDVSDUWRIWKLV
WUDQVDFWLRQ7KDWLQIRUPDWLRQZDVQRWSULY\ WRWKHSXEOLF´ %HFDXVH63&&¶VLQWHUQDO(%,7'$
SURMHFWLRQVZHUHORZHUWKDQWKHPDUNHW¶VH[SHFWDWLRQV63&&¶VLPSOLHG(%,7'$PXOWLSOHVZHUH
KLJKHUEHFDXVHWKHPXOWLSOHVZHUHFDOFXODWHGEDVHGRQ63&&¶VVWRFNSULFH ZKLFKGLGQRWUHIOHFW
WKHORZHULQWHUQDO(%,7'$SURMHFWLRQV 
0RUHRYHUWKHSXUSRVHRIWKLVSDUWRI*ROGPDQ6DFKV¶DQDO\VLVZDVWRSURYLGHD
GLIIHUHQWSHUVSHFWLYHRQWKH0HUJHUYLHZHGDWDVLQJOHSRLQWLQWLPH,WDSSOLHVGLIIHUHQW



See 3UR[\ DW 3XEOLF&RHQ$II([' 


Id



IdDWsee also 0RQWHMR3UHWULDO$II([DW63&200



6DQFKH]7U &RQILGHQWLHO&RHQ$II([ 



A1717

PXOWLSOHVWRWKHFXUUHQWSHUIRUPDQFHRIHDFKFRPSDQ\ WRGHULYHWKHLPSOLHGQXPEHURIVKDUHVWR
EHH[FKDQJHG3ODLQWLII¶VFRQWHQWLRQWKDW*ROGPDQ6DFKVUHOLHGRQ³KLJKO\XQUHOLDEOH
PDQDJHPHQWSURMHFWLRQVSURYLGHGE\ *UXSR´EHFDXVH63&&³RXWSHUIRUPHGLWVPDQDJHPHQW
(%,7'$SURMHFWLRQVIRUERWKDQGE\ DVXEVWDQWLDOPDUJLQ´ PLVDSSUHKHQGV*ROGPDQ
6DFKV¶DQDO\VLV7KH*ROGPDQ6DFKV&RQWULEXWLRQ$QDO\VLVLVVWDWLFEDVHGRQHDFKFRPSDQ\¶V
WKHQFXUUHQWSHUIRUPDQFHWKHDQDO\VLVLVQRWIRUZDUGORRNLQJ $VRIWKHGDWHRIWKHDQDO\VLV
WKH6SHFLDO&RPPLWWHH¶VGXHGLOLJHQFHSURMHFWHGWKDW63&&ZRXOGXQGHUSHUIRUPWKHSXEOLVKHG
(%,7'$HVWLPDWHV DFRQFOXVLRQWKDW3ODLQWLIIGRHVQRWFKDOOHQJH 
1RUGLGWKH3UR[\PLVOHDGWKHPDUNHW7KH*ROGPDQ6DFKV&RQWULEXWLRQ
$QDO\VLVLVH[SODLQHGLQGHWDLODVDUHLWVUHVXOWV7KH3UR[\ GLVFORVHVWKDWWKHFDOFXODWHGLPSOLHG




3O3UHWULDO%UDW



See 6DQFKH]7U ³2QFHPRUHWKLVDQDO\VLVRQSDJHORRNVDWWKHVWDWLFYLHZ
RIWKHVHFRPSDQLHV7KLVDQDO\VLVGRHVQRWFDSWXUHZKDWLVWKHH[SHFWHGSHUIRUPDQFH
RIERWK6RXWKHUQ3HUX&RSSHUDQG0LQHUD0H[LFR´  &RQILGHQWLDO&RHQ$II([ ,Q
FRQWUDVWD'&)DQDO\VLVis IRUZDUGORRNLQJ



0U6DQFKH]H[SODLQHGWKDWRQHRIWKHUHDVRQV63&&¶VSURMHFWHG(%,7'$ZDVORZHU
WKDQ:DOO6WUHHW¶VSURMHFWLRQZDVEHFDXVHLWVRUHJUDGHERG\ZDVGHFUHDVLQJGXHWRWKH
PLQH¶VFRQILJXUDWLRQSee 6DQFKH]7U &RQILGHQWLDO&RHQ$II([ 
3ODLQWLIIDOVRSODFHVJUHDWUHOLDQFHRQWKHIDFWWKDW63&&XOWLPDWHO\ RXWSHUIRUPHGLWV
(%,7'$SURMHFWLRQVIRUDQG 3O3UHWULDO%UDW EXW3ODLQWLIIFDQQRWDQG
GRHVQRWFLWHDQ\HYLGHQFHWKDWWKH6SHFLDO&RPPLWWHHRULWVDGYLVRUVKDGDQ\UHDVRQWR
EHOLHYHWKH(%,7'$SURMHFWLRQVZHUHXQGHUVWDWHG,I3ODLQWLIIZDQWVWRHQJDJHLQ
KLQGVLJKWDUJXPHQWOLNHWKLVWKHQKHPXVWDOVREHVWXFNZLWKWKHPDUNHW¶VORQJWHUP
MXGJPHQWWKDWWKH0HUJHUZDVDFFUHWLYHWR63&&



3ODLQWLIIVHHPVWRFODLPWKDW$ 6GLGQRWDGMXVW63&&¶VPLQHSODQV 3O3UHWULDO%UDW
 EXWWKDWLVZURQJ$ 6GLGSURSRVHQXPHURXVFKDQJHVWRWKHIRUHFDVWFDVKIORZVIRU
ERWK0LQHUDDQG63&&See 0RQWHMR3UHWULDO$II([DW63&200
6DQFKH]7U &RQILGHQWLDO&RHQ$II([ +DQGHOVPDQ7U
&RQILGHQWLDO&RHQ$II([ $QGDOWKRXJK$ 6GLGJLYHLQGLFDWLRQVWKDWLWWKRXJKW
WKHUHPLJKWEHH[SDQVLRQSRWHQWLDOZLWKLQ63&&¶VH[LVWLQJPLQHVWKH6SHFLDO&RPPLWWHH
H[SODLQHGZKDW$ 6ZDVUHIHUULQJWRDQGKRZWKH6SHFLDO&RPPLWWHHWRRNWKDWLQWR
FRQVLGHUDWLRQSee 3DORPLQR7U &RQILGHQWLDO&RHQ$II([ 6DQFKH]
7U &RQILGHQWLDO&RHQ$II([ 
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QXPEHURI63&&VKDUHVWREHLVVXHGXVLQJD:DOO6WUHHWGHULYHG(%,7'$HVWLPDWHLVOHVVWKDQ
VRPHRIWKH(%,7'$HVWLPDWHVEDVHGRQPDQDJHPHQWSURMHFWLRQV
(

Professor Schwartz’s Opinion Is Not “Academic Bunk”
3URIHVVRU6FKZDUW]¶V GHFLVLRQWRFRPSDUH0LQHUDDQG63&&¶VYDOXHVRQD

UHODWLYHEDVLVXVLQJWKHVDPHVHWRIDVVXPSWLRQVZDVDSSURSULDWHJLYHQWKHIDFWVRIWKLVFDVH
3ODLQWLIIVGRQRWFKDOOHQJH3URIHVVRU6FKZDUW]¶VTXDOLILFDWLRQVZLWKUHVSHFWWRYDOXLQJPLQH
FRPSDQLHVPLQHVDQGFRPPRGLWLHV ZKLFKLVQRWVXUSULVLQJJLYHQ%HDXOQH¶VODFNRI
TXDOLILFDWLRQVZLWKUHVSHFWWRDQ\ RIWKRVHVXEMHFWV DQG3URIHVVRU6FKZDUW]ZLOOH[SODLQDWWULDO
WKDWKDGKHEHHQUHWDLQHGWRHYDOXDWHWKHSURSRVHG0HUJHULQWKHILUVWLQVWDQFHDQGKDGEHIRUH
KLPWKHUHFRUGWKH6SHFLDO&RPPLWWHHKDGKHZRXOGKDYHGRQHWKHYDOXDWLRQRQDUHODWLYHEDVLV
6XFKDUHODWLYHYDOXDWLRQLVDZHOODFFHSWHGYDOXDWLRQWHFKQLTXH


A Stand Alone Valuation Of Minera Was Irrelevant To Professor
Schwartz’s Analysis

$V3URIHVVRU6FKZDUW]H[SODLQHGDWKLVGHSRVLWLRQDQGZLOOH[SODLQDWWULDOD







3UR[\ DW 3XEOLF&RHQ$II([' 0RUHRYHUDVKDUHKROGHUFRXOGXVHWKH
LQIRUPDWLRQSURYLGHGLQWKH3UR[\WRGHWHUPLQHWKDWWKHPXOWLSOHGHULYHGIURP
PDQDJHPHQWSURMHFWLRQVZDVKLJKHUWKDQWKHPXOWLSOHGHULYHGIURP:DOO6WUHHWUHVHDUFK
%\ PXOWLSO\LQJWKHLPSOLHGQXPEHURIVKDUHVWREHLVVXHGE\ WKHVWRFNSULFHD
VKDUHKROGHUFRXOGGHWHUPLQH0LQHUD¶VHQWHUSULVHYDOXH,IWKDWQXPEHULVGLYLGHGE\
DQDO\VWHVWLPDWHVRI0LQHUD¶V(%,7'$SURMHFWLRQVWKHUHVXOWLVDPXOWLSOHKLJKHU
WKDQ
7KDW3ODLQWLIIUHVRUWVWRODEHOVOLNH³EXQN´LVWHOOLQJ$PHWKRGRORJ\ WKDWZDVVSHFLILFDOO\
DSSURYHGLQAssociated DQGLVUHFRPPHQGHGLQYDOXDWLRQWH[WVFDQQRWUDWLRQDOO\ EH
FRQVLGHUHG³EXQN´See Associated Imports:/  see also *HUKDUG
3LFRW+$1'%22.2) ,17(51$7,21$/0(5*(56$1'$&48,6,7,216 35(3$5$7,21
,03/(0(17$7,21$1',17(*5$7,21 3DOJUDYH0DFPLOODQ -DVRQ$
3HGHUVHQ7+(:$//675((735,0(5 7+(3/$<(56 '($/6 $1'0(&+$1,&62)7+(
86 6(&85,7,(60$5.(7  
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VWDQGDORQHYDOXDWLRQRI0LQHUDZDVLUUHOHYDQWWRKLVDQDO\VLV7KH0HUJHUFRXOGEHVWEH
XQGHUVWRRGDQGHYDOXDWHGE\ FRPSDULQJWKHYDOXHVRIWKHFRPSDQLHV¶PLQHDVVHWVRQWKHEDVLV RI
WKHVDPHVHWRIDVVXPSWLRQV7KHUHIRUHYDOXDWLRQVRI0LQHUDRQO\PDNHVHQVHZKHQFRQVLGHUHG
LQWKHFRQWH[WRIZKDWDVVXPSWLRQVGURYHWKRVHYDOXDWLRQV$QG3URIHVVRU6FKZDUW]¶VUHSRUW
FRQWDLQVVHSDUDWHYDOXDWLRQVRIERWK63&&DQG0LQHUDDWWKHWZRHQGSRLQWVRIWKHORQJWHUP
FRSSHUSULFHUDQJH3URIHVVRU6FKZDUW]XVHG7KHHTXLW\ YDOXDWLRQ3URIHVVRU6FKZDUW]FDOFXODWHG
IRU0LQHUDDWWKHWRSHQGRIKLVORQJWHUPFRSSHUSULFHUDQJHZDVPRUHWKDQELOOLRQZKLFK
LVWKHDQVZHUWR3ODLQWLII¶VXQVXSSRUWHGDVVHUWLRQWKDW³>W@KHUHLVQRH[SHUWWHVWLPRQ\ EHLQJ
RIIHUHGLQWKLVFDVHWDNLQJWKHSRVLWLRQWKDW0LQHUDZDVZRUWKDQ\WKLQJFORVHWRELOOLRQOHW
DORQHELOOLRQ´


Professor Schwartz Did Not Ignore SPCC’s Market Price

,QFRPSDULQJ63&&DQG0LQHUDXVLQJWKHVDPHVHWRIDVVXPSWLRQV63&&¶V
PDUNHWSULFHZDVQRWGLUHFWO\ UHOHYDQWMXVWDVLWZDVQRWDGLUHFWLQSXWLQWRWKHDQDO\VHVWKH
6SHFLDO&RPPLWWHH¶VDGYLVRUSUHSDUHG3ODLQWLII¶VDWWHPSWWRFDVWGRXEWXSRQ3URIHVVRU¶V
6FKZDUW]¶VDQDO\VLVE\ VWDWLQJWKDWKH³FRQFHGHGWKDWLIKHZDVYDOXLQJPLOOLRQVKDUHVRID
FRPSDQ\WUDGHGRQWKH1HZ<RUN6WRFN([FKDQJHRQHWKLQJKHZRXOGORRNDWLVWKHPDUNHW
SULFH´LVFLUFXODU 3URIHVVRU6FKZDUW]JDYH63&&¶VPDUNHWSULFHWKHFRQVLGHUDWLRQKHEHOLHYHG
LW ZDUUDQWHGDQGVSHFLILFDOO\XVHGWKH63&&PDUNHWSULFHWRFDOLEUDWHKLV'&)DQDO\VLVRI63&&
$V3URIHVVRU6FKZDUW]H[SODLQHGDWKLVGHSRVLWLRQ³>W@KHUHDUHGLIIHUHQWSURFHGXUHVWRYDOXH
DVVHWV´DQG³>L@WZRXOGGHSHQGRQWKHFRQWH[W´IRUZKLFKWKHYDOXDWLRQZDVWREHXVHG /LNH





Compare 6FKZDUW]5HSRUW([ 0RQWHMR3UHWULDO$II([ with 3O3UHWULDO%UDW



3O3UHWULDO%UDW



6FKZDUW]7U &RQILGHQWLDO&RHQ$II([ 
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*ROGPDQ6DFKV ZKRVHWHVWLPRQ\ 3ODLQWLIIDOVRPLVTXRWHV 3URIHVVRU6FKZDUW]FRQFOXGHGWKDW
LQWKHFRQWH[WRIDPHUJHURIVLPLODUFRPSDQLHVZLWKVLPLODULQFRPHSURGXFLQJDVVHWVDUHODWLYH
YDOXDWLRQXVLQJWKHVDPHVHWRIDVVXPSWLRQVLVWKHEHVWPHWKRGRORJ\


Plaintiff Uses Different Authors’ Uses Of The Term “Relative
Valuation” To Try To Create Confusion

3ODLQWLIIDUJXHVWKDW3URIHVVRU6FKZDUW]GLGQRWFRQGXFWWKHW\SHRI³UHODWLYH
YDOXDWLRQ´GLVFXVVHGE\'U'DPRGDUDQ 3ODLQWLII¶VDUJXPHQWKRZHYHULVDQDWWHPSWDW
REIXVFDWLRQ² ZKDWLVLPSRUWDQWLVQRWZKDWVRPHRQHFDOOVRQHPHWKRGRUDQRWKHUEXWZKDW
WKRVHPHWKRGVDFWXDOO\DUHKRZWKH\ VKRXOGEHXVHGDQGZKHWKHUWKH\ DUHXVHGSURSHUO\LQD
SDUWLFXODUVLWXDWLRQ9LHZHGIURPWKDWSHUVSHFWLYH3ODLQWLII¶VDUJXPHQWIDLOVRQDOOFRXQWV
'U'DPRGDUDQXVHVWKHWHUP³UHODWLYHYDOXDWLRQ´WRUHIHUWRDPXOWLSOHVDQDO\VLV
RUDFRPSDUDEOHFRPSDQLHVDQDO\VLVQRWWKHW\SHRIDQDO\VLV3URIHVVRU6FKZDUW]FRQGXFWHG
Plaintiff admitted this in his Pretrial Brief 1RWZLWKVWDQGLQJWKLVDGPLVVLRQ3ODLQWLIITXRWHV
H[FHUSWVIURP'U'DPRGDUDQ¶VERRNHQWLUHO\RXWRIFRQWH[WDQGDUJXHVWKDW3URIHVVRU6FKZDUW]
GLGQRWFRQGXFWDSURSHU³UHODWLYHYDOXDWLRQ´ :KDW3ODLQWLIILVUHDOO\ DUJXLQJ ZKLFKLV
XQGLVSXWHGLVWKDW3URIHVVRU6FKZDUW]GLGQRWFRQGXFWDPXOWLSOHVRUFRPSDUDEOHFRPSDQLHV
DQDO\VLV3URIHVVRU6FKZDUW]FRPSDUHGWZRVLPLODUDVVHWV63&&DQG0LQHUDXVLQJWKHVDPHVHW
RIDVVXPSWLRQV+HDOVRVSHFLILFDOO\H[SODLQHGZK\ DFRPSDUDEOHVDQDO\VLVZDVLQDSSURSULDWH





3O3UHWULDO%UDW



$VWKHHYLGHQFHZLOOVKRZDWWULDOWKH6SHFLDO&RPPLWWHHDQGLWVDGYLVRUVDQG3URIHVVRU
6FKZDUW]DOOFRUUHFWO\ XVHGWKHUHODWLYHYDOXDWLRQPHWKRGRORJ\1RWRQO\GLG%HDXOQHQRW
GRVRKHDOVRPLVDSSOLHGWKHOHVVIDYRUHG DQGOHVVDFFXUDWHPXOWLSOHVPHWKRGRORJ\ KH
FKRVHWRXVH



See 3O3UHWULDO%UDWQsee also %HDXOQH7U &RQILGHQWLDO&RHQ$II
([ 



3O3UHWULDO%UDW
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DQGZK\%HDXOQH¶VDWWHPSWWRXVHWKDWPHWKRGRORJ\ IDLOHG
3ODLQWLIIDOVRLJQRUHVWKHIDFWWKDW'U'DPRGDUDQFDXWLRQVDJDLQVWUHO\LQJRQ
PXOWLSOHVDQDO\VHVIRUPDQ\ RIWKHVDPHUHDVRQV%HDXOQH¶VDQDO\VLVIDLOHGDQGLQSDUWLFXODU
EHFDXVHWKH\ DUHLQKHUHQWO\ VXEMHFWWRWKHPDUNHWPLVSULFLQJULVNVWKDWWKH 6SHFLDO&RPPLWWHH
QRWHGKHUH,QKLVFKDSWHUDERXWPXOWLSOHVDQGFRPSDUDEOHVDQDO\VHV'U'DPRGDUDQGHYRWHVDQ
HQWLUHVHFWLRQWRWKHSLWIDOOVRIPXOWLSOHVDQDO\VHV)RUH[DPSOH'U'DPRGDUDQH[SODLQV



•

³:KLOH>PXOWLSOHVDQDO \VLV@LVHDV\ WRXVHDQGLQWXLWLYHLWLVDOVRHDV
PLVXVH´

•

³8VHRIPXOWLSOHVDQGFRPSDUDEOHVLVOHVVWLPHDQGUHVRXUFHLQWHQVLYHWKDQ
GLVFRXQWHGFDVKIORZYDOXDWLRQ'LVFRXQWHGFDVKIORZYDOXDWLR
QVUHTXLUH
VXEVWDQWLDOO\ PRUHLQIRUPDWLRQWKDQUHODWLYHYDOXDWLRQ´

•

³>7@KHODFNRIWUDQVSDUHQF\
UHJDUGLQJWKHXQGHUO\ LQJDVVXPSWLRQVLQ
>PXOWLSOHVDQDO\VHV@PDNHVWKHPSDUWLFXODUO\YXOQHUDEOHWRPDQLSXODWLRQ´

•

³>8@VLQJPXOWLSOHVEDVHGRQFRPSDUDEOHILUP
VEXLOGVLQHUURUV
RYHUYDOXDWLRQRUXQGHUYDOXDWLRQ WKDWWKHPDUNHWPLJKWEHPDNLQJLQYDOXLQJ
WKHVHILUPV´

•

³,QGLVFRXQWHGFDVKIORZYDOXDWLRQZHDUHDWWHPSWLQJWRHVWLPDWHWKHLQWULQVLF
YDOXHRIDQDVVHWEDVHGRQLWVFDSDFLW\WRJHQHUDWHFDVKIORZV LQWKHIXWXUH, Q
>PXOWLSOHVDQDO\ VHV@ZHDUHPDNLQJDMXGJPHQWRQKRZPXFKDQDVVHWLV
ZRUWKE\ ORRNLQJDWZKDWWKHPDUNHWLVS
D\LQJIRUVLPLODUDVVHWV« ,I
KRZHYHUWKHPDUNHWLVV\VWHPDWLFDOO\RYHUSULFLQJRUXQGHUSULFLQJDJURXSRI
DVVHWVRUDQHQWL UHVHFWRUGLVFRXQWHGFDVKIORZYDOXDWLRQVFDQGHYLDWHIURP
>PXOWLSOHVDQDO\VHV@´

•

³7KHWZRDSSURDFKHVWRYDOXDWLRQ ²GLVFRXQWHGFDVKIORZYDOXDWLRQDQG
>PXOWLSOHVDQDO\VLV@²ZLOOJHQHUDOO \\L HOGGLIIHUHQWHVWLPDWHVRIYDOXHIRUWKH
VDPHILUPDWWKHVDPHSRLQ WLQWLPH, WLVHYHQSRVVLEOHIRURQHDSSURDFKWR
JHQHUDWHWKHUHVXOWWKDWWKHVWRFNLVXQGHUYDOXHGZKLOHWKHRWKHUFRQFOXGHVWKDW

\WR



$VZDWK'DPRGDUDQ'$02'$5$1219$/8$7,21 6(&85,7<$1$/<6,6)25
,19(670(17$1'&25325$7(),1$1&( -RKQ:LOH\ 6RQVQG HG 



Id. DW



Id. DW



Id. DW



Id. DW



A1722

LWLVRYHUYDOXHG´ 
'U'DPRGDUDQ¶VWH[WVXSSRUWVWKH$0&'HIHQGDQWV¶DUJXPHQWVDQGFRQWUDGLFWV3ODLQWLII¶V
DUJXPHQWV


Professor Schwartz’s Tests For Robustness Are Not Contrary To
Delaware Law

&LWLQJIn re Hanover Direct, Inc. Shareholders Litigation:/  
'HO&K-XQH  3ODLQWLIIDUJXHVWKDW³>W@KHUHOLDELOLW\ RIDSDUWLFXODUYDOXDWLRQWHFKQLTXH
LVWHVWHGZLWKDOWHUQDWLYHYDOXDWLRQWHFKQLTXHV´ %XWWKDWLVQRWZKDWHanover KHOG,Q
HanoverWKH&RXUWGHFOLQHGWRUHO\RQSODLQWLII¶VH[SHUW¶VRSLQLRQFRQFHUQLQJWKHIDLUQHVVRID
PHUJHUSULFHGXHWR³VHULRXVFRQFHUQV´ZLWKKHUYDOXDWLRQDQDO\VLVLQFOXGLQJinter aliaWKHIDFWV
WKDW L VKHFKDQJHGKHUYDOXDWLRQZKLOHWHVWLI\LQJ LL KHUGHPHDQRURQWKHVWDQGZDV
TXHVWLRQDEOH LLL KHULQFOXVLRQRIRXWOLHUGDWDSRLQWV LY KHUGLVUHJDUGIRURWKHUGDWDSRLQWVand
Y WKHIDFWWKDWKHUYDOXDWLRQZDVEDVHGRQRQHWHFKQLTXH 7KDWWKHH[SHUWKDGUHOLHGRQRQH
WHFKQLTXHZDVQRWLQLWVHOIWKHEDVLVIRUGLVFUHGLWLQJKHUZRUN,QIDFWWKH&RXUWPDGHDSRLQWRI
QRWLQJ³WKDWWKHUHPD\ ZHOOEHFLUFXPVWDQFHVZKHUHDVLQJOHYDOXDWLRQPHWKRGRORJ\ LVYDOLGDQG
UHOLDEOHDQGLVSHUKDSVWKHEHVWDQGRQO\PHWKRGE\ ZKLFKWRYDOXHDSDUWLFXODUFRPSDQ\´
2QHUHDVRQ3URIHVVRU6FKZDUW]GLGQRWFRQGXFWPXOWLSOHVDQDO\VHVLVEHFDXVH
3ODLQWLII GLGQRWFRQWHVWWKHXQGHUO\LQJGDWDDQGDVVXPSWLRQVXSRQZKLFKWKH6SHFLDO&RPPLWWHH
UHOLHG *LYHQWKDWWKHUHLVQRGLVSXWHRYHUWKHXQGHUO\LQJGDWDDQGDVVXPSWLRQV3URIHVVRU






Id. DW



3O3UHWULDO%UDW



Hanover:/ DW 



Id.



See %HDXOQH7U &RQILGHQWLDO&RHQ$II([ see also idDW
FDOOLQJWKDWPHWKRG³WKHVWDQGDUGDFFHSWHGSUDFWLFH´ id DW FDOOLQJPHWKRGV
Footnote continued
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6FKZDUW]WHVWHGWKHUREXVWQHVVRIKLVILQGLQJVE\YDU\LQJWKHLQSXWYDOXHV LQFOXGLQJWKHORQJ
WHUPFRSSHUSULFHDQGZHLJKWHGDYHUDJHFRVWRIFDSLWDO XVHGLQKLV'&)DQDO\VLVIRUERWK
FRPSDQLHVDQGREVHUYLQJWKHLPSDFWRIWKRVHYDU\LQJLQSXWVRQKLVFRQFOXVLRQ3URIHVVRU
6FKZDUW]¶VUREXVWQHVVWHVWFRQILUPHGWKHYDOLGLW\ RIKLVRSLQLRQ 
&RQWUDU\ WR3ODLQWLII¶VFRQWHQWLRQ3URIHVVRU6FKZDUW]GLGQRW³EDFN>@LQWRKLV
SUHGHWHUPLQHGUHVXOWDQGVROY>H@IRUDKLJKHUORQJWHUPFRSSHUSULFH´ First3URIHVVRU
6FKZDUW]FRQFOXGHGEDVHGRQODUJHO\WKHVDPHGDWD3ODLQWLIIXVHGWKDWWKH0HUJHUSULFHZDVIDLU
DWSRXQGSecond3URIHVVRU6FKZDUW]XVHGWKHPDUNHWSULFHWRH[DPLQHDQGH[SODLQWKH
XQGLVSXWHGGLIIHUHQFHEHWZHHQWKHPDUNHWSULFHRI63&&DQGLWV'&)YDOXDWLRQDWSRXQG
$VDUHVXOWRIKLVVHQVLWLYLW\ DQDO\VHV3URIHVVRU6FKZDUW]GHPRQVWUDWHGWKDWJLYHQWKHSULPDU\
YDULDEOHVWKDWLPSDFWWKHYDOXHRIFRSSHUFRPSDQLHV LWZDVOLNHO\ WKDWWKHPDUNHWZDVXVLQJD
ORQJWHUPFRSSHUSULFHKLJKHUWKDQSRXQGWRSULFH63&&WRZDUGWKHHQGRI 
3ODLQWLIIGRHVQRWFRQWHVWWKHVHFRQFOXVLRQVDQG%HDXOQHDGPLWVWKDWKHLVXQTXDOLILHGWRRIIHUDQ\
RSLQLRQVRQWKHVHLVVXHV
7KH6SHFLDO&RPPLWWHHPRUHRYHUdid H[DFWO\ZKDW3ODLQWLIIFODLPV3URIHVVRU
6FKZDUW]GLGQRWGR$VLGHIURPDUHODWLYHYDOXDWLRQWKH6SHFLDO&RPPLWWHH¶VDGYLVRUV



XVHGE\ 63&&DQG0LQHUD³VWDQGDUGSUDFWLFH´DQG³DFFHSWHGSUDFWLFH´ 





1RWDEO\%HDXOQHGLGQRWFRQGXFWDQ\VHQVLWLYLW\ DQDO\VHVIRUWKHORQJWHUPFRSSHUSULFH
ZHLJKWHGDYHUDJHFRVWRIFDSLWDORUDQ\RWKHULQSXW



3O3UHWULDO%UDW



(YHU\RQHDJUHHVWKDWFRSSHUSULFHVDUHVLJQLILFDQWO\ UHVSRQVLEOHIRUWKHYDOXHRIDFRSSHU
FRPSDQ\See %HDXOQH5HSRUWDW 0RQWHMR3UHWULDO$II([ 6FKZDUW]5HSRUW
 0RQWHMR3UHWULDO$II([ 



6FKZDUW]5HSRUW ([ 0RQWHMR3UHWULDO$II([ 3ODLQWLIIDOVRLJQRUHV
WKHIDFWWKDWWKHORQJWHUPFRSSHUSULFH3URIHVVRU6FKZDUW]XVHGZDVEHORZWKHVSRWSULFH
DWWKHHQGRIDQGLVOHVVWKDQKDOIWKHDYHUDJHFRSSHUVSRWSULFHVLQFHWKHQ
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FRQGXFWHGDFRQWULEXWLRQDQDO\VLVDQGDOVRFRQGXFWHGDQDO\VHVEDVHGRQ PXOWLSOHV5HFRJQL]LQJ
WKHVHIDFWV3ODLQWLIIDUJXHVWKDW³>D@OWKRXJK*ROGPDQSHUIRUPHGPXOWLSOHDQDO\VHVQHLWKHULV
UREXVWEHFDXVHWKH\ GRQRWLQGHSHQGHQWO\ UHDFKUHVXOWVWKDWIDOOZLWKLQWKHVDPHUDQJH´ %XW
3ODLQWLII¶VFRQWHQWLRQWKDW*ROGPDQ6DFKV¶'&)IRU0LQHUD\LHOGHGDQLPSOLHGHTXLW\YDOXHRI
DSSUR[LPDWHO\ ELOOLRQZKLOHLWVFRQWULEXWLRQDQDO\VLV\LHOGHGDQLPSOLHGHTXLW\ YDOXHRI
DSSUR[LPDWHO\ WRELOOLRQPLVDSSUHKHQGV*ROGPDQ6DFKV¶DQDO\VHV *ROGPDQ6DFKV
SHUIRUPHGVHYHUDO'&)DQDO\VHVIRU0LQHUDGXULQJWKHFRXUVHRILWVHQJDJHPHQWWKRVHDQDO\VHV
\LHOGHGDUDQJHRIYDOXHVEDVHGRQDQXPEHURIGLIIHUHQWDVVXPSWLRQV 6LPLODUO\*ROGPDQ
6DFKV¶FRQWULEXWLRQDQDO\VLVSURYLGHGDUDQJHRIYDOXHVEDVHGRQGLIIHUHQWDVVXPSWLRQV $QG
QRQHRIWKLVLVUHPRWHO\ VXUSULVLQJ$V'U'DPRGDUDQH[SUHVVO\QRWHVLWLVFRPPRQIRU'&)
DQDO\VHVDQGPXOWLSOHV DQDO\VHVWR\LHOGGLIIHUHQWUHVXOWV 
,,

PLAINTIFF’S ATTACKS ON THE SPECIAL COMMITTEE’S PROCESS FAIL
$

The Special Committee Did Not Give Up Key Protections For SPCC
3ODLQWLII¶VFRQWHQWLRQWKDWWKH6SHFLDO&RPPLWWHHJDYHXSNH\ SURWHFWLRQV DFROODU

DQGDPDMRULW\RIWKHPLQRULW\ YRWHUHTXLUHPHQW LJQRUHVWKHIRUHVWIRUWKHWUHHV7KH6SHFLDO
&RPPLWWHHLQIDFWQHJRWLDWHGQXPHURXVFRQFHVVLRQVWKDWGLUHFWO\ EHQHILWWHG63&&DQGLWV



3O3UHWULDO%UDW1RWDEO\WKHFDVH3ODLQWLIIFLWHVIRUWKHSURSRVLWLRQWKDW*ROGPDQ
6DFKV¶RWKHUDQDO\VHVZHUHQRW³UREXVW´Muoio & Co. v. Hallmark Entm’t Invs. Co.
:/  'HO&K0DU UHODWHVWRDVVHVVLQJWKHFUHGLELOLW\ RI
H[SHUWZLWQHVVHVQRWWKHSURSULHW\RIWKHZRUNSHUIRUPHGE\D6SHFLDO&RPPLWWHH¶V
DGYLVRU


3O3UHWULDO%UDWQ3ODLQWLIIGRHVQRWFLWHDQ\GRFXPHQWDU\HYLGHQFHWRVXSSRUW
WKHHTXLW\ YDOXHVKHDVVHUWV*ROGPDQ6DFKVGHULYHGIRU0LQHUD



See 0RQWHMR3UHWULDO$II([DW63&2000RQWHMR3UHWULDO$II([
DW63&2003ODLQWLIIFRQFHGHVWKDW*ROGPDQ6DFKV¶'&)DQDO\VLVRI
0LQHUD\LHOGHGDUDQJHRIYDOXHVSee 3O3UHWULDO%UDW



0RQWHMR3UHWULDO$II([DW63&200



'DPRGDUDQsupraDW
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PLQRULW\ VWRFNKROGHUV


A Fixed-Exchange Ratio Protected SPCC’s Minority Stockholders

7KH6SHFLDO&RPPLWWHH¶VSULPDU\ FRQFHUQZLWK*UXSR0H[LFR¶VLQLWLDOSURSRVDO
ZDVWKDWLWZDVSUHPLVHGRQDIORDWLQJH[FKDQJHUDWLRWKDWZDVEDVHGVROHO\RQWKHSULFHRI63&&
FRPPRQVWRFNRYHUDSHULRGRIWLPHLPPHGLDWHO\ SULRUWRWKHFORVLQJEXWGLGQRWWDNHLQWR
FRQVLGHUDWLRQFKDQJHVLQWKHYDOXHRI0LQHUDWKDWPLJKWDULVH *LYHQWKHKLVWRULFYRODWLOLW\ RI
63&&¶VWUDGLQJSULFHWKH6SHFLDO&RPPLWWHHFRQFOXGHGWKDWDIORDWLQJH[FKDQJHUDWLRZDVQRW
DSSURSULDWH $FFRUGLQJO\WKH6SHFLDO&RPPLWWHHSURSRVHGDIL[HGH[FKDQJHUDWLRZLWKD
FROODU$OWKRXJK*UXSR0H[LFRDFFHSWHGWKHQRWLRQRIDIL[HGH[FKDQJHUDWLRLWUHMHFWHGDFROODU
EHFDXVHLWZRXOGVHQGDQHJDWLYHVLJQDOWRWKHPDUNHW*UXSR0H[LFRDOVRH[SUHVVHGDFRQFHUQ
WKDWDFROODUZRXOGDOORZVSHFXODWRUVWRDUELWUDJHEHWZHHQWKHIXWXUH63&&VWRFNSULFHDQGWKH
ERWWRPOLPLWRIWKHFROODUDQGWKXVGULYHGRZQWKHVWRFNSULFH 
$IWHUFDUHIXOFRQVLGHUDWLRQDQGFRQVXOWDWLRQZLWKWKHLUDGYLVRUVWKH6SHFLDO
&RPPLWWHHDJUHHGWRGURSWKHUHTXLUHPHQWRIDFROODU7KH6SHFLDO&RPPLWWHHDQGLWVDGYLVRUV
EHOLHYHGWKDWDIL[HGH[FKDQJHUDWLRLQLWVHOIZDVVXIILFLHQWWRSURWHFW63&&¶VVWRFNKROGHUV
EHFDXVHWKHH[FKDQJHUDWLRUHSUHVHQWHGWKHIXQGDPHQWDOYDOXHRIERWKFRPSDQLHV0RUHRYHUWKH
UHTXLUHPHQWRIDFROODUZDVOHVVLPSRUWDQWWRWKH6SHFLDO&RPPLWWHHEHFDXVH63&&DQG0LQHUD
ZHUHEHLQJYDOXHGRQDUHODWLYHEDVLVDQGWKXVSULFHIOXFWXDWLRQVZRXOGKDYHDVLPLODUHIIHFWRQ
HDFKFRPSDQ\





See, e.g., +DQGHOVPDQ7U &RQILGHQWLDO&RHQ$II([ 5XL]7U
 &RQILGHQWLDO&RHQ$II([ 



3UR[\ DW 3XEOLF&RHQ$II([' 



See 3;DW63&200



3DORPLQR7U &RQILGHQWLDO&RHQ$II([ 6DQFKH]7U
Footnote continued
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The Two-Thirds Vote Provision Protected SPCC’s Minority
Stockholders

$NH\ JRDORIWKH6SHFLDO&RPPLWWHHZDVWRHQVXUHWKDWWKH0HUJHUFRXOGQRWEH
DSSURYHGXQLODWHUDOO\E\*UXSR0H[LFR$UHTXLUHPHQWWKDWWKH0HUJHUKDGWREHDSSURYHGE\
WZRWKLUGVRI63&&¶VVWRFNKROGHUVHQVXUHGWKDW*UXSRFRXOGQRWIRUFHWKH0HUJHU,QDGGLWLRQ
&HUURDQG3KHOSV'RGJH¶VDJUHHPHQWWRYRWHLQDFFRUGDQFHZLWKWKH6SHFLDO&RPPLWWHH¶V
UHFRPPHQGDWLRQHQVXUHGWKDW*UXSR0H[LFRFRXOGQRWVWURQJDUPWKHYRWHVRIWKHRWKHU
VWRFNKROGHUV 3ODLQWLII¶VFRQWHQWLRQWKDWWKH6SHFLDO&RPPLWWHHJDYHXSWKHUHTXLUHPHQWWKDW
WKHPDMRULW\ RI63&&¶VPLQRULW\ VKDUHKROGHUVDSSURYHWKH0HUJHUPLVVHVWKHSRLQW6XFKD
UHTXLUHPHQWZDVXQQHFHVVDU\ EHFDXVHDWZRWKLUGVYRWLQJUHTXLUHPHQWDFKLHYHGWKH6SHFLDO
&RPPLWWHH¶VLQWHQGHGJRDO± SUHYHQWLQJ*UXSR0H[LFRIURPEHLQJDEOHWRXQLODWHUDOO\DSSURYH
WKH0HUJHU
3ODLQWLIIDOVRLJQRUHVWKHDFWXDOUHVXOWVRIWKHYRWHDQGWKHPDUNHW¶VUHDFWLRQWR WKH
0HUJHU7KH0HUJHUZDVVXSSRUWHGE\ DQRYHUZKHOPLQJPDMRULW\RIWKHYRWHVFDVW2IDOOWKH
YRWHVFDVWOHVVWKDQYRWHGDJDLQVWDQ\RIWKHWKUHHTXHVWLRQVLQWKH3UR[\6WDWHPHQW7KH
PDUNHWDOVRUHDFWHGIDYRUDEO\WRWKH0HUJHU± 63&&¶VVKDUHSULFHURVHDIWHUWKH3UR[\ ZDV
UHOHDVHGDQGFRQWLQXHGWRULVHWKHUHDIWHU$QG3ODLQWLII¶VIDWKHUERXJKWPRUH63&&VWRFNWKHGD\
DIWHUWKHSURSRVHG0HUJHUZDVDQQRXQFHG DQGSODLQWLII6RXVDDIILUPDWLYHO\YRWHGIRUWKH
0HUJHUHYHQDIWHUILOLQJDFRPSODLQWFODLPLQJLWZDVXQIDLU ZKLFKRIFRXUVHKHGLGEHIRUHWKH




&RQILGHQWLDO&RHQ$II([ 3HUH]DORQVR7U &RQILGHQWLDO&RHQ$II
([ 


3ODLQWLII¶VUHSHDWHGDVVHUWLRQVWKDW&HUURDQG3KHOSV'RGJHDJUHHGWRYRWHLQIDYRURIWKH
PHUJHU e.g., 3O3UHWULDO%UDW  DUHQRWVXSSRUWHGE\WKHUHFRUG&HUURDQG3KHOSV
'RGJHWLHGWKHLUYRWHVWRWKH6SHFLDO&RPPLWWHH¶VUHFRPPHQGDWLRQSee $0&
63&200 DWWDFKHGKHUHWRDV([KLELWVDQG 



&RQILGHQWLDO&RHQ$II([DW77 77
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3UR[\ ZDVUHOHDVHGPDNLQJKLVODWHU YRWHHYHQPRUHWHOOLQJ 
%

The Special Committee Used Its Leverage Against Grupo Mexico
3ODLQWLIIWULHVWRSDLQWWKH6SHFLDO&RPPLWWHHDQGLWVDGYLVRUVDVLQHIIHFWXDO

HIIHFWLYHO\NRZWRZLQJWR*UXSR0H[LFR¶VZKLPV$VDQLQLWLDOPDWWHUQRRQHRQWKH6SHFLDO
&RPPLWWHHRULWVDGYLVRUVKDGDQ\WKLQJWRJDLQIURPEHLQJSDWVLHVIRU*UXSR0H[LFRDQG
FRQVWLWXHQFLHVOLNHWKH3HUXYLDQSHQVLRQIXQGVWKDWDVNHG0U3DORPLQRWRVHUYHRQWKHERDUGDQG
&HUURZHUHRQO\LQWHUHVWHGLQPD[LPL]LQJWKHYDOXHRIWKHLU63&&VWRFN
,QDGGLWLRQWKH6SHFLDO&RPPLWWHHDQGLWVDGYLVRUVLGHQWLILHGZK\WKHUHZHUH
GLIIHUHQFHVLQWKHYDOXDWLRQILUVWSURSRVHGE\*UXSR0H[LFRDQGWKHLQLWLDOVWDQGDORQHYDOXDWLRQ
SUHSDUHGE\*ROGPDQ6DFKVDQGXVHGWKDWLQIRUPDWLRQWRFUHDWHOHYHUDJHZKHQQHJRWLDWLQJZLWK
*UXSR0H[LFR ,Q IDFWWKH6SHFLDO&RPPLWWHHWKUHDWHQHGWRZDONDZD\ IURPQHJRWLDWLRQVLQ
RUGHUWRLQGXFH*UXSR0H[LFRWRLPSURYHWKHWHUPVRILWVRIIHUV 0RUHRYHU3URIHVVRU
6FKZDUW]GHPRQVWUDWHGWKDWWKH6SHFLDO&RPPLWWHH¶VGHFLVLRQWRQHJRWLDWHWKH0HUJHUEDVHGRQD
SRXQGORQJWHUPFRSSHUSULFHHQDEOHGWKH6SHFLDO&RPPLWWHHWRQHJRWLDWHPRUHHIIHFWLYHO\
EHFDXVHDULVLQJFRSSHUSULFHHQYLURQPHQWIDYRUHG0LQHUDPRUHWKDQ63&&





3XEOLF&RHQ$II([(



See 0RQWHMR3UHWULDO$II([DW63&200see also 3;DW63&200




See 3DORPLQR7U &RQILGHQWLDO&RHQ$II([  ³:KDWWUDQVSLUHGLVWKDWZH
WROG0U/DUUHDWKDWFHUWDLQWKLQJVKDGWRFKDQJHLQRUGHUIRUXVWREHDEOHWRFRQWLQXH
GLVFXVVLQJWKHLVVXH+HLQGLFDWHGWKDWKHZDVQ¶WUHDG\WRFKDQJHWKHVHWKLQJV$QGVRDW
WKDWSRLQWZHVDLGZHOOLQWKDWFDVHWKHUHLVQRWKLQJUHDOO\OHIWWRGLVFXVV´ id DW
 ³7KHVSHFLDO&RPPLWWHHZDVQRWJRLQJWRFRQWLQXHGLVFXVVLRQVRUUHFRPPHQGWKLV
GHDOLIZHGLGQ¶WJHWLPSURYHPHQWVRQWKHFRQGLWLRQVWKDWZHUHH[LVWLQJDWWKDW
SRLQW´ 



See 6FKZDUW]5HSRUW 0RQWHMR3UHWULDO$II([ 3ODLQWLII¶VH[SHUWDJUHHV
WKDWDULVLQJFRSSHUSULFHHQYLURQPHQWZDVEHWWHUIRU0LQHUD¶VDVVHWVWKDQIRU63&&¶V
DVVHWVSee %HDXOQH'HS7UDW &RQILGHQWLDO&RHQ$II([ 
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&

The Special Committee Negotiated Meaningful Concessions
3ODLQWLII¶VFRQWHQWLRQWKDWWKHFRUSRUDWHJRYHUQDQFHSURYLVLRQVDQGWKHVSHFLDO

GLYLGHQGWKH6SHFLDO&RPPLWWHHQHJRWLDWHGIDYRUHG*UXSR0H[LFRDOVRLVZLWKRXWPHULW 


The Special Committee Secured Important Corporate Governance
Protections For SPCC And Its Stockholders

3ODLQWLII¶VFRQWHQWLRQWKDWWKH0HUJHU¶VFRUSRUDWHJRYHUQDQFHSURYLVLRQVIDYRUHG
*UXSR0H[LFRLVPHULWOHVV,QIDFWWKURXJKRXWWKHQHJRWLDWLRQV*UXSR0H[LFRUHVLVWHGWKH
6SHFLDO&RPPLWWHH¶VHIIRUWVWRLQFRUSRUDWHDGGLWLRQDOFRUSRUDWHJRYHUQDQFHSURWHFWLRQVIRU
63&&¶VPLQRULW\ VKDUHKROGHUV*UXSR0H[LFRDUJXHGWKDW63&&¶VPLQRULW\ VWRFNKROGHUVGLGQRW
QHHGFRUSRUDWHJRYHUQDQFHSURWHFWLRQVEH\RQGWKRVHSURYLGHGE\'HODZDUHODZDQG1HZ<RUN
6WRFN([FKDQJHUXOHV 
7KH6SHFLDO&RPPLWWHHUHSHDWHGO\GLVFXVVHGDGGLWLRQDOFRUSRUDWHJRYHUQDQFH
SURWHFWLRQVZLWK*UXSR0H[LFR ,QODWH6HSWHPEHU*UXSR0H[LFRILQDOO\DFFHGHGWRWKH
6SHFLDO&RPPLWWHH¶VGHPDQGVUHJDUGLQJDGGLWLRQDOFRUSRUDWHJRYHUQDQFHSURWHFWLRQVDJUHHLQJ
WRDOORIWKHSURYLVLRQVIRUZKLFKWKH6SHFLDO&RPPLWWHHKDGSUHVVHG &ROOHFWLYHO\WKHVH





3O3UHWULDO%UDW



See 3UR[\ DW 3XEOLF&RHQ$II([' see also 3;DW63&200



See 3UR[\ DW 3XEOLF&RHQ$II([' 



See idDW7KHVHSURYLVLRQVLQFOXGHG L SURSRUWLRQDOUHSUHVHQWDWLRQRIPLQRULW\
VWRFNKROGHUVRQ63&&¶VERDUGRIGLUHFWRUV LL DUHTXLUHPHQWWKDWLQGHSHQGHQWGLUHFWRUV
PHHWWKH1HZ<RUN6WRFN([FKDQJHLQGHSHQGHQFHUHTXLUHPHQWVDQGEHQRPLQDWHGE\ D
VSHFLDOQRPLQDWLQJFRPPLWWHH LLL DUHTXLUHPHQWWKDWWKHDXGLWFRPPLWWHHUHYLHZ
UHODWHGSDUW\WUDQVDFWLRQVLQDGYDQFHRIWKHLUFRQVXPPDWLRQDERYHDFHUWDLQWKUHVKROG
DQG LY DUHTXLUHPHQWWKDWWKHFRPSDQ\UHPDLQOLVWHGRQWKH1HZ<RUN6WRFN([FKDQJH
IRUDWOHDVWILYH\HDUVSee idDW
3ODLQWLII¶VFRQWHQWLRQWKDWWKH6SHFLDO&RPPLWWHH¶VSURSRVDOIRULQGHSHQGHQWGLUHFWRUV
³DFWXDOO\HOLPLQDWHGWKHPLQRULW\ VWRFNKROGHUV¶ULJKWWRHOHFWGLUHFWRUV´ 3O3UHWULDO%UDW
 LVZURQJ$VDPHQGHGIROORZLQJWKH0HUJHU63&&¶VFKDUWHUSURYLGHVWKDWWKH%RDUG
VKDOODWDOOWLPHVLQFOXGHDQXPEHURI6SHFLDO,QGHSHQGHQW'LUHFWRUVSee &RQILGHQWLDO
Footnote continued
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DGGLWLRQDOFRUSRUDWHJRYHUQDQFHSURWHFWLRQVHQKDQFHG63&&¶VPLQRULW\ VWRFNKROGHUV¶SRVLWLRQLQ
GHDOLQJZLWK*UXSR0H[LFRDIWHUWKH0HUJHU


The Special Dividend Did Not Favor Grupo Mexico

3ODLQWLII¶VFKDOOHQJHWRWKHPLOOLRQVSHFLDOGLYLGHQGLVZURQJ3ODLQWLII
LJQRUHVWKHIDFWWKDWWKHVSHFLDOGLYLGHQGZDVEDVHGRQVKDUHKROGHUV¶pre-Merger KROGLQJV,Q
RWKHUZRUGVRIWKHPLOOLRQZDVUHFHLYHGE\ VWRFNKROGHUVRWKHUWKDQ*UXSR
0H[LFR 0RUHRYHUWKHUHLVQRWKLQJXQWRZDUGDERXWWKHIDFWWKDWWKH6SHFLDO&RPPLWWHHXVHG
WKH6SHFLDO'LYLGHQGDVDZD\ WRUHGXFHWKHYDOXDWLRQGLIIHUHQWLDOEHWZHHQWKH6SHFLDO




&RHQ$II([3DW$UWLFOH$6SHFLDO1RPLQDWLQJ&RPPLWWHHZDVHVWDEOLVKHGZKLFK
KDVWKHULJKWWRQRPLQDWHDSURSRUWLRQDWHQXPEHURILQGHSHQGHQWGLUHFWRUVEDVHGRQWKH
QRQ*UXSR0H[LFRRZQHUVKLSLQWKHFRPPRQVWRFN QRWWRH[FHHGQRUEHOHVVWKDQ 
ZLWKVXFK1RPLQDWLQJ&RPPLWWHHEHLQJFRPSULVHGRIGLUHFWRUVRIZKRPZRXOGEH
LQGHSHQGHQWIdDW$UWLFOH&RQWUDU\ WR3ODLQWLII¶VFRQWHQWLRQWKH6SHFLDO&RPPLWWHH
HQVXUHGWKDWWKHPLQRULW\VWRFNKROGHUVZRXOGEHUHSUHVHQWHGRQWKHERDUG7KHRQO\
WKLQJ3ODLQWLIIFLWHVIRUKLVFRQWUDU\ DUJXPHQWLVDSUR[\ VWDWHPHQWGLVFXVVLQJWKH
UHTXLUHPHQWVIRUDPHQGLQJ63&&¶VE\ODZVZKLFKKDVQRWKLQJWRGRZLWKZKDWWKH
6SHFLDO&RPPLWWHHDFKLHYHG


2QWKHHYHRIWULDO3ODLQWLIIIRUWKHILUVWWLPHDVVHUWVWKDWWKHVSHFLDOGLYLGHQGZDVUHDOO\
LQVWHDGRIDQGWKDWWKHVSHFLDODQGUHJXODUGLYLGHQGVZHUHUHVSRQVLEOHIRU
DSSUR[LPDWHO\ RQHWKLUGRIWKHDOOHJHGRYHUSD\PHQWRIVKDUHVCompare 3O3UHWULDO%U
DW ³,QWRWDOWKHGLYLGHQGVLQFUHDVHGE\PLOOLRQWKHQXPEHURIVKDUHV6RXWKHUQ
LVVXHGWR*UXSRDERYHZKDWWKHQXPEHURIVKDUHVWKHGLYLGHQGSD\PHQWVZRXOGKDYH
UHVXOWHGLQKDG6RXWKHUQEHHQYDOXHGDWLWVPDUNHWFDSLWDOL]DWLRQ´ and 0RQWHMR3UHWULDO
$II([ ³29(5$//,1&5(0(17$/6287+(513(586+$5(672%(
,668(''8(72',9,'(1'6´ with idDW ³3ODLQWLII¶VH[SHUWKDVRSLQHGWKDW
6RXWKHUQLVVXHGWR*UXSR«DWOHDVWPLOOLRQVKDUHVLQH[FHVVRI0LQHUD¶VIDLU
YDOXH´ $VLGHIURPWKHIDFWWKDWWKH\ DUHZRHIXOO\ ODWHWKHDUJXPHQWVDERXWWKHHIIHFW
RIWKHGLYLGHQGVDUHQRWHYHQLQ3ODLQWLII¶VH[SHUWUHSRUW0RQWHMR3UHWULDO$II([LV
FOHDUO\LQWKHQDWXUHRIH[SHUWRSLQLRQDQGKDVQHYHUEHIRUHEHHQVXJJHVWHGE\ 3ODLQWLII
$QGWKHVHDVVHUWLRQVDUHVXEVWDQWLYHO\LPSODXVLEOH$FFRUGLQJWR3ODLQWLII¶VXQWLPHO\
QHZH[SHUWWKHRU\WKHPLOOLRQVSHFLDOGLYLGHQG² RQO\ RIZKLFKZDVSDLGWR
*UXSR0H[LFR² ZDVUHVSRQVLEOHIRUPLOOLRQRIWKHDOOHJHGO\RYHUSDLGVKDUHV
DSSUR[LPDWHO\ RIWKHDOOHJHGRYHUSD\PHQWWR*UXSR0H[LFRSee 0RQWHMR3UHWULDO
$II([7KXV3ODLQWLIILVFODLPLQJDSSUR[LPDWHO\ ELOOLRQLQGDPDJHVIURPWKH
SD\PHQWRIPLOOLRQLQVSHFLDOGLYLGHQGVSee 3O3UHWULDO%UDW



3UR[\ DW 3XEOLF&RHQ$II([' 
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&RPPLWWHHDQG*UXSR0H[LFR¶VYDOXDWLRQVRI63&&DQG0LQHUD
'

The Registration Rights Agreements Did Not “Lock-Up” Stockholder
Approval Of The Merger
3ODLQWLII¶VFRQWHQWLRQWKDW*UXSR0H[LFRXVHG&HUURWRIRUFHDGHDODQG³ORFNXS

VKDUHKROGHUDSSURYDO´LVQRWVXSSRUWHGE\WKHUHFRUG,QIDFWDVWKH$0&'HIHQGDQWVZLOOVKRZ
DWWULDOWKHHYLGHQFHLVWRWKHFRQWUDU\
$V3ODLQWLIIDGPLWV*UXSR0H[LFRGLGQRWLQGLFDWHXQWLOODWH$XJXVWWKDWLWZRXOG
VXSSRUW63&&RIIHULQJ&HUURDQG3KHOSV'RGJHWKHRSSRUWXQLW\ WRSDUWLFLSDWHLQDUHJLVWHUHG
RIIHULQJLQRUGHUWRLQFUHDVHWKHOLTXLGLW\ RI63&&¶VFRPPRQVWRFN %\ WKDWWLPHWKHSDUWLHV
DOUHDG\KDGDJUHHGWRRQHRIWKHPDMRUFRPSRQHQWVRIWKHGHDOXVLQJDIL[HGH[FKDQJHUDWLRLQ
GHWHUPLQLQJWKHQXPEHURIVKDUHVWREHSDLG$WWKHWLPH*UXSR0H[LFRLQGLFDWHGLWVVXSSRUWIRU
UHJLVWUDWLRQULJKWVLWDOVRSURSRVHGWKHH[FKDQJHRIPLOOLRQVKDUHVRI63&&IRULWVHTXLW\
LQWHUHVWLQ0LQHUD 7KLVZDVDUHGXFWLRQRIRYHUPLOOLRQVKDUHVIURP *UXSR0H[LFR¶VSULRU
SURSRVDO ,QVKRUWWKHQHJRWLDWLRQRI&HUUR¶VUHJLVWUDWLRQULJKWVKDGQRHIIHFWRQWKHILQDQFLDO
WHUPVRIWKH0HUJHU
0RUHRYHUFRQWUDU\WR3ODLQWLII¶VDUJXPHQWVWKH6SHFLDO&RPPLWWHHXVHG&HUUR¶V
UHJLVWUDWLRQULJKWVDVDPHFKDQLVPWRHQVXUHWKDW*UXSR0H[LFRFRXOGQRWIRUFHWKH0HUJHU $W





0U6DQFKH]H[SODLQHGWKDWEHFDXVHWKHPLOOLRQGLYLGHQGZDVDQREOLJDWLRQRIWKH
FRPSDQ\LWZDVSURSHUO\ FKDUDFWHUL]HGDVDGHEWSee 6DQFKH]7U
&RQILGHQWLDO&RHQ$II([ 



3O3UHWULDO%UDW3UR[\ DW 3XEOLF&RHQ$II([' 



See 3UR[\ DW



Id. DW ³'XULQJODWH-XO\ DQGHDUO\$XJXVW*UXSR0H[LFREHOLHYHGWKHQXPEHURI
VKDUHVRIRXU&RPPRQ6WRFNWREHLVVXHGDVFRQVLGHUDWLRQIRUWKHDFTXLVLWLRQRI0LQHUD
0H[LFRVKRXOGEHLQH[FHVVRIPLOOLRQVKDUHV´ 



3ODLQWLII¶VFRQWHQWLRQWKDW*UXSR0H[LFRSODQQHGWRJUDQW&HUURDQG3KHOSV'RGJHWKHLU
UHJLVWUDWLRQULJKWVVLQFHEHIRUHWKH0HUJHUZDVSURSRVHGLVQRWVXSSRUWHGE\WKH
Footnote continued
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WKH6SHFLDO&RPPLWWHH¶VLQVLVWHQFH&HUUR¶VUHJLVWUDWLRQULJKWVDJUHHPHQWSURYLGHGWKDW&HUUR
ZRXOGYRWHLQDFFRUGDQFHZLWKWKH6SHFLDO&RPPLWWHH¶VUHFRPPHQGDWLRQHYHQLIWKH6SHFLDO
&RPPLWWHHODWHUZLWKGUHZLWVUHFRPPHQGDWLRQRIWKH0HUJHU )LQDOO\3ODLQWLII¶VDUJXPHQW
GHILHVFRPPRQVHQVH&HUURRZQHGDVLJQLILFDQWDPRXQWRI63&&¶VRXWVWDQGLQJVWRFNDQGLIWKH
0HUJHUZDVDVPLVSULFHGDV3ODLQWLIIFODLPVLWZRXOGKDYHFDXVHGVXEVWDQWLDOGDPDJHWRWKH
YDOXHRI&HUR¶V 63&&VWRFN &HUURDQGWKH6SHFLDO&RPPLWWHH¶VLQWHUHVWVZHUHDOLJQHG± ERWK
ZDQWHGWKHEHVWGHDOIRU63&&DQGLWVVWRFNKROGHUV
(

The Minority Stockholders Were Informed
3ODLQWLIIDUJXHVWKDWWKH3UR[\ PLVOHDGLQJO\JDYHVWRFNKROGHUVWKHLPSUHVVLRQWKDW

*ROGPDQ6DFKVUHOLHGRQ63&&¶VPDUNHWSULFHLQFDOFXODWLQJWKHQXPEHURIVKDUHVWREHLVVXHG 
3ODLQWLIIDOVRDUJXHVIRUWKHYHU\ ILUVWWLPHWKDWWKH3UR[\ ³PLVOHDGVWKHPDUNHWZLWKUHJDUGWR
*ROGPDQ¶V&RQWULEXWLRQDQDO\VLV´EHFDXVHLWGRHVQRWH[SODLQKRZWKHPXOWLSOHVDUHGHULYHG 
%RWKDUJXPHQWVIDLO




GRFXPHQWKHFLWHVSee 3O3UHWULDO%UDWQ7KHGRFXPHQW3ODLQWLIIFLWHVSXUSRUWV
WREHD8%6³PHHWLQJDJHQGD´EXWWKHUHLVQRHYLGHQFHWKDWWKDWGRFXPHQWUHIOHFWHG
*UXSR0H[LFR¶VSRVLWLRQDWWKDWWLPH,QDQ\HYHQWLWLVXQGLVSXWHGWKDW3KHOSV'RGJH
KDGEHHQVHHNLQJUHJLVWUDWLRQULJKWVVLQFHEHIRUHWKH0HUJHUZDVSURSRVHG


3UR[\ DW 3XEOLF&RHQ$II([' see also 63&200 DWWDFKHGKHUHWRDV
([KLELW 



&HUURGLGQRWUHFHLYHWKHPDUNHWSULFHZKHQLWVROGLWVVKDUHVLQWRWKHPDUNHWEHFDXVHLW
WRRNDQXQGHUZULWLQJDQGPLQRULW\ EORFNGLVFRXQW3O3UHWULDO%UDW Q$QG
3ODLQWLIIDJDLQLJQRUHVFRQWH[WZKHQKHPDNHVDVVHUWLRQVDERXWWKH³PLOOLRQSURILW´
&HUURPDGHZKHQLWVROGLWV63&&VWRFNLQDIWHUWKH0HUJHU 3O3UHWULDO%UDW 
Q $V3ODLQWLIIFRQFHGHV&HUURKDGEHHQDQ63&&VKDUHKROGHUsince 1955 DQG
LWVEDVLVLQWKHVWRFNZDVDSSUR[LPDWHO\ SHUVKDUHSee 3O3UHWULDO%UDW
Q7KDWLVYHU\ GLIIHUHQWIURPWKHSURILW7KHULDXOWPDGHRQWKH63&&VWRFNKH
SXUFKDVHGVWDUWLQJLPPHGLDWHO\ DIWHUWKH0HUJHUZDVDQQRXQFHGSee &RQILGHQWLDO&RHQ
$II([DW77



3O3UHWULDO%UDW



IdDW
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FirstWKH3UR[\H[SODLQVLQJUHDWGHWDLOWKH'&)DQDO\VHV*ROGPDQ6DFKV
SHUIRUPHGRIHDFKFRPSDQ\ DQGKRZWKHQXPEHURIVKDUHVWREHLVVXHGZDVFDOFXODWHG
8VLQJWKHLOOXVWUDWLY HLPSOLHGHTXLW\ YDOXHVIRUERWKFRPSDQLHVDV
RI'HFHPEHU*ROGPDQ6DFKVFDOFXODWHGLOOXVWUDWLYH
LPSOLHGQXPEHUVRIRXU&RPPRQ6WRFNWREHLVVXHGFRUUHVSRQGLQJ
WRWKHUHVSHFWLYHLOOXVWUDWLYHLPSOLHGYDOXHVRIRIWKH
RXWVWDQGLQJ0LQHUD0H[LFRVKDUHVDVRI'HFHPEHU
1RWVXUSULVLQJO\WKHRQO\VXSSRUW3ODLQWLIIFLWHVIRUKLVDUJXPHQWFRPHVIURPWKHVHFWLRQRIWKH
3UR[\ GHDOLQJZLWKFRSSHUUHVHUYHDQDO\VHVQRWWKHH[SODQDWLRQRI*ROGPDQ6DFKV¶'&)
DQDO\VHV
SecondFRQWUDU\ WR3ODLQWLII¶VFRQWHQWLRQWKH3UR[\ H[SODLQV*ROGPDQ¶V
&RQWULEXWLRQ$QDO\VLVLQGHWDLOLQFOXGLQJKRZWKH(%,7'$PXOWLSOHVZHUHFDOFXODWHG  7KH
3UR[\ PDNHVFOHDUWKDWWKHLOOXVWUDWLYHLPSOLHG(%,7'$PXOWLSOHVXVHGLQWKH&RQWULEXWLRQ
$QDO\VLVZHUHGHULYHGIURPPDQDJHPHQWSURMHFWLRQVDQGVHOHFWHG:DOO6WUHHWUHVHDUFK
DQDO\VWV
)

Plaintiff’s “Timing” Argument Is Wrong
3ODLQWLIIDUJXHV WKDWWKHWLPLQJRIWKHHYHQWVOHDGLQJXSWRWKH0HUJHUZDV

LPSURSHUO\ RUFKHVWUDWHGE\ *UXSR 7KHUHDUHDWOHDVWWZRSUREOHPVZLWKWKHVHDUJXPHQWV





3UR[\ DW 3XEOLF&RHQ$II([' 3DJHRIWKH3UR[\DOVRH[SODLQVKRZ*ROGPDQ
6DFKVSHUIRUPHGLWV'&)DQDO\VLVRI0LQHUDDQG63&&0RUHRYHUWKH3UR[\ FOHDUO\
ZDUQVWKDW*ROGPDQ6DFKV¶DQDO\VLVLVWREHFRQVLGHUHGDVDZKROHDQGWKDW³>V@HOHFWLQJ
SRUWLRQVRIWKHDQDO\VHVRURIWKHVXPPDU\ VHWIRUWKDERYHZLWKRXWFRQVLGHULQJWKH
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INTRODUCTION
The parties’ opening pretrial briefs make clear that most of the critical facts at issue in
this trial are not disputed. Grupo proposed that Southern issue $3.1 billion worth of Southern
stock to acquire Grupo’s interest in Minera. Southern formed a Special Committee to evaluate
this proposal. The Special Committee valued Minera on a stand-alone basis, and concluded that
“Minera’s value might be lower than the value Grupo Mexico ascribed to it”1 — at least $1
billion lower.2

After several months of review and discussion with Grupo, the Special

Committee changed its focus and adopted a “relative valuation” methodology. This relative
value analysis was nothing more than a comparison of Minera’s DCF value to Southern’s DCF
value. Applying this methodology, the Special Committee concluded that Southern should pay
Grupo 67.2 million shares of Southern stock to acquire Minera.

On the day the Merger

Agreement was signed, those shares were worth $3.1 billion. However, the underlying DCF
value for Minera in the relative valuation remained less than $2 billion.3
Defendants repeatedly characterize what happened in the eight months between Grupo’s
initial demand and the Special Committee’s acceptance of that demand as “extensive
negotiations” done at “arm’s length.”4 Repetition does not make it so. Defendants state that the
Special Committee members were “highly qualified and had extensive transactional
experience,”5 and that they hired “independent, highly skilled, and reputable” advisors.6 But
impressive resumes are not a substitute for actual negotiations. The Special Committee had
1

AMC Defs. Pretrial Br. at 27-28.

2

Montejo Aff. Ex. 19 at SP COMM 003381 (Goldman using multiple valuation techniques valuing
Minera at less than $2 billion).

3

Montejo Aff. Ex. 44 at 47.

4

AMC Defs. Pretrial Br. at 19-20, 26, 28.

5

AMC Defs. Pretrial Br. at 17.

6

AMC Defs. Pretrial Br. at 18.

1
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tremendous bargaining power: Goldman repeatedly told the Special Committee that Minera was
worth nowhere near $3.1 billion, yet Grupo was demanding $3.1 billion in Southern stock in the
transaction.

The Special Committee was well-positioned to extract meaningful financial

concessions from its controlling stockholder by, among other things, simply pointing to
Southern’s stock price.

Instead, aware of this billion-dollar price discrepancy, the Special

Committee “determined that the most appropriate way of valuing these two mining companies
… was by comparing them on a relative basis.”7 The Special Committee’s change in valuation
methodologies, of course, led the Company ultimately to pay Grupo exactly what it initially
asked for: $3.1 billion in Southern stock. Defendants utterly fail to explain how the Special
Committee could make such an important negotiating concession without achieving any price
improvement from Grupo.
None of the “important concessions”8 the Special Committee purportedly extracted from
Grupo related to the most obviously important term – the price Southern would pay for Minera.
Many were not concessions at all, but rather were terms proposed by Grupo in the first place.9
Others, like restructuring Minera’s debt or issuing a $100 million special dividend to Southern
shareholders, were unrelated to the Special Committee’s efforts or merely helped the parties to
“harmonize” the “relative value” of a financially strong Southern and cash-strapped Minera.
In an entire fairness trial, independent directors are not simply presumed to have
negotiated aggressively with a controlling shareholder.10 The fact that discussions here spanned

7

AMC Defs. Pretrial Br. at 32.

8

AMC Defs. Pretrial Br. at 9, 19, 28.

9

Pl. Pre-Trial Opening Br. at 19-20.

10

“[A] special committee [should act as a] surrogate for the energetic, informed and aggressive
negotiation that one would reasonably expect from an arm's-length adversary.” In re Trans World
Airlines, Inc. S'holders Litig., 1988 WL 111271, at *7 (Del. Ch.).

2
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eight months is hardly proof that the resulting Transaction was fair.11 Instead, Defendants have
the burden of demonstrating that this Transaction was entirely fair to Southern,12 which the
record demonstrates they cannot do.
Defendants’ proof of fair price and fair dealing largely consists of pointing to the fact that
the Special Committee members were well-credentialed and hired blue-chip advisors. However,
their expert’s opinion that the market price of Southern stock given to Grupo could be ignored by
the Special Committee in favor of a “relative DCF” analysis strains all credibility. Moreover,
while Defendants claim to have settled on relative valuation as a way to compare Minera and
Southern “using the same set of assumptions,” the evidence demonstrates that this comparison
was anything but even-handed. The evidence at trial will clearly establish that Defendants
cannot meet their burden of establishing that this Transaction was fair, because paying $3 billion
for a company worth less than $2 billion, regardless of who the advisors were, was simply not
fair.

11

See In re Loral Space & Commun’s. Consol. Litig., 2008 WL 4293781, at *26 (Del.Ch.), aff’d, 977
A.2d 867 (“When, over the course of nearly a year, there appears to be no instance in which the Special
Committee took any of the numerous opportunities available to it to explore the marketplace and
determine whether it could obtain better terms than were available from the controlling stockholder,
MHR, it is impossible for me to conclude that the Special Committee acted as an effective guarantor of
fairness.”).
12

Kahn v. Tremont Corp., 694 A.2d 422, 429 (Del. 1997) (“To obtain the benefit of the burden shift, the
controlling shareholder must do more than establish a perfunctory special committee of outside
directors.”).

3
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ARGUMENT
I.

THE TRANSACTION PRICE WAS UNFAIR
Entire fairness requires Defendants to prove “to the court’s satisfaction” that the

Transaction price was fair. 13 “[T]he transaction itself must be objectively fair, independent of
the board’s belief.”14 Here, the advice the Special Committee relied on was fundamentally
unsound.15 It thus makes little difference whether the Special Committee members actually
believed that, for example:
x

“the equity value of Minera was close to or even greater than the equity value of
[Southern],”16 or

x

“the present stock market price of shares is not representative of true value,”17 or

x

relative valuation was “the most appropriate way to assess the fairness” of the
Transaction.18

The Special Committee’s beliefs cannot satisfy Defendants’ evidentiary burden. 19 And while
Plaintiff will demonstrate at trial that the Special Committee had ample reason to question the
validity of these (and other) premises in concluding that the Transaction price was fair, this is not

13

Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1163 (Del. 1995).

14

Gesoff v. IIC Indus., Inc., 902 A.2d 1130, 1145 (Del. Ch. 2006); Reis v. Hazelett Strip-Casting Corp.,
2011 WL 303207, at *10 (Del. Ch.) (same); Kahn v. Lynch Communications Sys., 1993 WL 290193, at
*5 n.3 (Del. Ch.) (giving “little, if any, weight to [directors’ opinions of fair value] in the absence of any
analysis or objective support for them.”), rev’d on other grounds, 638 A.2d 1110 (Del. 1994).
15

Defendants mistakenly argue that “[t]o overcome the protections of §Section 141(e), a plaintiff must
establish that the reliance [on experts] was unreasonable.,” However, the Court’s determination of fair
price cannot be supplanted by “experts hired to give advice.” Valeant Pharms. Int’l v. Jerney, 921 A.2d
732, 751 (Del. Ch. 2007). There is “no case where any court has held that Section 141(e) provides a
defense in an entire fairness action.” Id.

16

AMC Defs. Pretrial Br. at 30 and 34.

17

AMC Defs. Pretrial Br. at 32.

18

AMC Defs. Pretrial Br. at 29.

19

Gesoff, 902 A.2d at 1145 (“Not even an honest belief that the transaction was entirely fair will be
sufficient to establish entire fairness.”)
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Plaintiff’s burden. Rather, it is Defendants’ burden to demonstrate the objective fairness of the
price paid for Minera, which Defendants cannot do.
Other than repeatedly arguing that the Special Committee members reasonably relied on
experts, Defendants’ proof of fair price is remarkably thin. Defendants have no expert opinion
on the stand-alone value of Minera. Defendants have no expert opinion of the stand-alone value
of Southern. Defendants have no expert opinion on the value of the Southern shares paid to
Grupo. And Defendants wrongly label certain facts as “undisputed,” such as the sufficiency of
the Proxy disclosures,20 and “that increases in the price of copper would have a greater impact on
the value of Minera than SPCC.”21 Plaintiff disputes both of these facts, among others, but more
importantly will demonstrate at trial that (1) the fundamental premises underlying Goldman’s
valuation models are seriously flawed; (2) Defendants’ and their expert’s blind and singular
reliance on relative valuation does not meet Defendants’ burden of demonstrating fair price; and
(3) the market’s reaction to the announcement of the Transaction provides no evidence of
fairness.
A.

Goldman’s Valuation Models Cannot Establish Fair Price and the
Underlying Values Were Obscured

“Valuation is often done in several ways to zero in on an appropriate value.”22 After
failing to value Minera on a stand-alone basis at anything close to what Grupo proposed,
Goldman began to compare Minera and Southern on a “relative” basis.23 Neither of Goldman’s
DCF models disclosed the underlying values of Minera or Southern, and Goldman’s two
methodologies did not zero in on an appropriate value for Minera. In fact, the value of Minera
20

AMC Defs. Pretrial Br. at 6 n.8, 10 and 25.

21

AMC Defs. Pretrial Br. at 29.

22

Kevin K. Boeh & Paul W. Beamish, Mergers and Acquisitions (Sage Publications, Inc. 2007).

23

Pl. Pre-Trial Opening Br. at 11-15.
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underlying Goldman’s “relative DCF” analysis was approximately $2 billion less than the value
of Minera implied in Goldman’s Contribution Analysis.24 Goldman obfuscated the disparity in
values by, among other things, avoiding the usual “football field” presentation of its
conclusions.25 And whereas earlier Goldman presentations of its Contribution Analysis stated
the number and price of “implied” Southern shares to be paid in the Transaction, by October
2004 Southern’s price per share implied in the analysis was conspicuously absent from the
Special Committee materials.26
As seasoned professionals, the Special Committee members should have recognized the
disparity in values and Goldman’s decision not to clearly present its conclusions as indications
that something in Goldman’s analyses was terribly wrong.27

Yet the Special Committee

apparently looked the other way, and now Defendants and their expert maintain that Southern’s
market price was irrelevant.28 But Defendants’ own authority contradicts their position. As Mr.
Tagliani states in The Practical Guide to Wall Street:
And even if the analyst is highly confident of the estimations used
in his analysis, what should he do if he arrives at a “correct” price
for the company stock of $25 per share and then observes that the
stock is currently trading in the market at $40? Is it likely that
everyone else in the market is mispricing the stock and only he
24

Pl. Pre-Trial Opening Br. at 26. As discussed in Plaintiff’s Pre-Trial Opening Brief, Goldman derived
its selected multiple for this analysis by relying on dismal EBITDA projections for Southern provided by
Grupo. Id. Compare S. Muoio & Co. LLC v. Hallmark Entertainment Investments Co., 2011 WL
863007, at *17 (Del. Ch.) (“The more robust approaches taken . . . used multiple valuation methodologies
and independently reached results that fell within the same range.”).

25

Jason A. Pedersen, The Wall Street Primer: The Players, Deals and Mechanics of The U.S. Securities
Market, p. 177 (Praeger Publishers 2009). Compare Montejo Aff. Ex. 23.
26

Compare Montejo Aff. Ex. 23 at SP COMM 3753 (October 21, 2004 presentation) with Montejo Aff.
Exs. 19 at SP COMM 003382 (June 11, 2004 presentation); 20 at 6899 (July 8, 2004 presentation); 21 at
SP COMM 6830 (August 25, 2004 presentation); 22 at SP COMM 6805 (September 15, 2004
presentation).

27

Pl. Pre-Trial Opening Br. at 45.

28

Pl. Pre-Trial Opening Br. at 22-24; AMC Defs. Pretrial Br. at 35.
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knows the correct price? And even if this were the case – is there
any reason the market must move to the “right” price? If it is
wrong now, could it get “wronger”?29
Plaintiff will demonstrate at trial that Goldman’s “right” price was very wrong, and it cost the
Company and the minority stockholders dearly.
At trial, Defendants will be unable to prove Minera was worth anything close to $3.1
billion. Plaintiff will demonstrate that (1) using generally accepted business valuation models,
the equity value of Minera was no more than $1.8 billion on the day the Special Committee
approved the Transaction;30 (2) Goldman’s presentation of its advice was cryptic and paltry,31
and (3) Defendants’ DCF valuation of Southern is fundamentally unsound and unreliable.
Moreover, Plaintiff will prove at trial that the record provides for only one reliable indication of
value for the 67.2 million shares Southern paid to Grupo to acquire Grupo’s 99.15% equity
interest in Minera: Southern’s per share market price. Plaintiff will demonstrate that valuing the
Southern shares using market price is a generally accepted valuation methodology that comports
with Delaware law and in fact is exactly how Grupo valued the shares it was paid in the
Transaction.
B.

Defendants’ Expert’s Relative Valuation Model Is Unsound and Unreliable

Defendants and their expert argue that relative DCF valuation of the two companies was
the most appropriate method to determine the fairness of the Transaction.32 But the argument is
based on two entirely false premises: (1) that because the Transaction uses stock as currency,
29

Matthew Tagliani, The Practical Guide to Wall Street, Equities and Derivatives, p. 48 (John Miley &
Sons, Inc. 2009).
30

See Pl. Pre-Trial Opening Br. at 31, and 34-35. Plaintiff will further demonstrate at trial that
Defendants’ attack on Plaintiff’s expert’s opinion is without merit. Id. at 34-35, 37. Defendants offer no
authority to support their contention that a company cannot value its stock using market price while using
a DCF to value an acquisition target.
31

Pl. Pre-Trial Opening Br. at 22-24, and 45.

32

See AMC Defs. Pretrial Br. at 2, 9; Montejo Aff. Ex. 45 at ¶ 9.
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comparative analysis of Minera and Southern is required; and (2) that Goldman (and Defendants’
expert) in fact compared Minera and Southern using similar assumptions. These false premises
render Defendants’ relative valuation model unsound and unreliable, and demonstrate the
objective unfairness of the price paid in the Transaction. Defendants’ attempt to calibrate their
expert’s model using a ridiculously high long-term copper price only illustrates that the entire
model is fundamentally flawed.
1.

The Nature of the Transaction Currency Does Not Render Defendants’
Relative Valuation Fair

The Transaction was an acquisition. When making an acquisition, “[t]here is only one
DCF value to do, which is the company that you are buying.”33 Southern purchased Grupo’s
99% stake in Minera using Southern stock as currency. Southern and Minera did not “merge.”34
Minera continues to exist as a separate entity and subsidiary of Southern. Minera should have
been valued as an acquisition target. The Special Committee members understood that the
consideration paid in the Transaction “could be cash. It could be shares. It could be part cash
and part shares.”35 Grupo required shares. That does not change how Minera should have been
valued. Defendants fail to explain how an acquisition that in litigation is now being described as
a “stock-for-stock merger” did not require the Special Committee to conduct a stand-alone
valuation of Minera.36
Defendants also do not explain why it was reasonable to value the Transaction currency
at less than market price. Defendants’ citations to cases in which directors concluded that a
33

Sanchez 41:14-16.

34

Sanchez 31:7-11 (“Q. So just so I’m clear, Grupo Mexico sold Southern Peru Minera Mexico and in
exchange received Southern Peru stock; is that correct? A. That’s correct.”); Schwartz 7:25-8:4 (“SPCC
paid a certain number of shares – or gave a certain number of shares for a controlling interest, 99.15, of
Minera Mexico.”).

35

Palomino 57:7-10.

36

AMC Defs. Pretrial Br. at 32; see also Schwartz 114:21-118:8.
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target company’s stock price was “not representative of true value” are inapposite.37 Nor have
Defendants presented any evidence that “the market consistently misvalued [Southern’s] stock,”
or that “the board ha[d] reason to believe” that this was the case.38 Defendants meekly suggest in
a footnote that Southern’s market price was not reliable because the Special Committee believed
analysts “did not seem to be recognizing that [Southern’s] ore grades were expected to decrease
over time.”39 But this information was available in third-party published reports, and was
therefore presumably assimilated into Southern’s market price.40 Defendants’ failure to value
Minera on a stand-alone basis and valuation of Southern’s shares at less than market price is
baseless and fails to establish fair price.
2.

Minera and Southern Were Not Fairly Compared Using Similar
Assumptions

Defendants claim to rely on a relative valuation so that “the two firms [would] be
compared on comparable and equal and reasonable assumptions….”41 Professor Schwartz also
purports to have “conduct[ed] a relative valuation of their assets using the same assumptions and
methodologies for both companies.”42 But Defendants’ relative valuation applies materially
different assumptions to Minera and Southern.

Minera was valued based on new – and

37

AMC Defs. Pretrial Br. at 32 (citing Paramount Commc’ns v. Time Inc., 571 A.2d 1140, 1150 n.12
(Del. 1990); Smith v. Van Gorkom, 488 A.2d 858, 875-76 (Del. 1985)); see also Pl. Pre-Trial Opening
Br. at 32-33.
38

Id.

39

AMC Defs. Pretrial Br. at 28, n. 89.

40

Compare Montejo Aff. Exs. 20 at SP COMM 006920 (average ore grade at Cuajone and Toquapala
0.643% and 0.736%, respectively) and Supplemental Transmittal Affidavit of Marcus E. Montejo Ex. 46
at SP COMM 019380 (September 9, 2004 BBVA analyst report citing Southern data to show Cuajone
and Toquepala ore grade 0.643% and 0.736%, respectively). Exhibits to the Supplemental Affidavit of
Marcus E. Montejo being filed simultaneously with Plaintiff’s Pre-Trial Answering Brief are hereinafter
cited as “Montejo Supp. Aff. Ex. __”.

41

Palomino 192:17-21; AMC Defs. Pretrial Br. at 9.

42

Montejo Aff. Ex. 45 at ¶ 9(i).
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aggressive – life-of-mine plans that were repeatedly revised by outside consultants to maximize
Minera’s value.43

Southern's life-of-mine plans, by contrast, were maintained by Southern

management, were not optimized, and were not created or revised by outside consultants.44
Moreover, Minera’s life-of-mine plans provided for every conceivable expansion plan,45 while
Southern’s did not.46 This disparity affected the most critical inputs into the DCF models and
caused Minera’s DCF value to be substantially inflated relative to Southern’s.47 Ultimately, as
Plaintiff will demonstrate at trial, Defendants’ relative valuation was hardly “apples to apples.”48
3.

Defendants’ Calibration of Their Relative Valuation Is Unsupportable

Defendants argue that they have not ignored market price but that, through Professor
Schwartz’s deductive reasoning, the market was valuing Southern using a higher long-term
copper price than $0.90 per pound. To prove this, Defendants “calibrate” their expert’s DCF
valuation of Minera and Southern by increasing the assumed long-term copper price from $0.90
to $1.30 per pound while holding all other assumptions constant.49 Defendants further argue that
Minera is worth $3.7 billion and the Transaction is still fair under this “calibration” scenario
because changes in the price of copper affect the values of Southern and Minera the same.50 As
discussed above and previously in Plaintiff’s Pre-Trial Opening Brief, Plaintiff will demonstrate

43

Pl. Pre-Trial Opening Br. at 8-12.

44

Pl. Pre-Trial Opening Br. at 11.

45

Id.

46

Id.

47

Contrary to Defendants’ assertion, Plaintiff has never accepted the cash flow forecasts for Southern
derived by the Special Committee and its advisors. AMC Defs. Pretrial Br. at 13, n.36. Plaintiff
challenged Southern’s projections on summary judgment and challenges the projections at trial. Pl. PreTrial Opening Br. at 15-17, 24, 42 and 44; Montejo Aff. Ex. 27.

48

Montejo Aff. Ex. 45 at ¶ 14.

49

AMC Defs. Pretrial Br. at 14-15 and 37.

50

AMC Defs. Pretrial Br. at 15, 37.
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at trial that this contrived and self-serving explanation of the disparity in value between
Southern’s market capitalization and Defendants’ expert’s DCF value of Southern is both
methodologically unsound and unsupported by the record.
Defendants’ calibration is further undercut by their contention that the Special
Committee’s use of a $0.90 per pound long-term copper price was a “concession” obtained by
the Special Committee that proves fair dealing.51 Defendants cannot use a lower long-term
copper price ($0.90 per pound) to argue fair dealing and simultaneously use a higher long-term
copper price ($1.30 per pound) to argue fair price.

The contradictory positions are self-

defeating.
C.

The Market Reaction to the Announcement of the Transaction Was Negative

Defendants point to the stock market’s reaction to the Proxy as proof of the Transaction’s
fairness.52 Specifically, Defendants assert that the Company’s stock price increased for the two
days after February 25, 2005, the date the Proxy was filed and, according to Defendants, the first
time Southern’s and Minera’s financials were presented together.
Defendants present no competent evidence that the modest increases in the Company’s
stock price during that two day period on which they focus were at all related to the information
contained in the Proxy.53 But more importantly, as Plaintiff noted in his Pre-Trial Opening Brief,

51

AMC Defs. Pretrial Br. at 20.

52

AMC Defs. Pretrial Br. at 36. This argument is somewhat ironic in light of Defendants’ argument that
the Company’s stock price could be disregarded in valuing the consideration paid for Minera because the
“board ha[d] reason to believe that the market consistently misvalues the company’s stock.” Id. at 32.

53

This is particularly critical here because spot-prices for copper were on the rise. In any event, the
closing prices alone are far from compelling evidence of the assertion Defendants are positing. As
illustrated below, in the two days after the final Proxy was published, Southern stock closed 5.8% and
3.0% above its February 25, 2005 close, but then quickly retreated to below the February 25, 2005 closing
price on the third trading day.
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the final Proxy was not the first time that the market had been presented with financial
information relating to the Transaction.54 The Company’s Preliminary Proxy filed with the SEC
on November 22, 2004 and Southern’s November road-show materials both included the same
pro forma financials for Southern and Minera that Defendants claim were first presented on
February 25, 2005.55 Furthermore, Minera’s financial results had been publicly filed with the
SEC since 2002.56 Accordingly, the market was capable of compiling pro forma financials when
the terms of the Transaction were announced, immediately after which the price of Southern
stock declined, as Defendants concede.57
What the market was not capable of determining were the adjustments that A&S made to
Minera’s projected production, which were omitted from Southern’s November road-show
materials, and the EBIDTA multiple Goldman actually used to value Minera’s equity at $3.1
billion, which was omitted from the Proxy and misrepresented in the road-show. Also omitted
from the Proxy were the underlying DCF valuations for Southern and Minera that Goldman used
to determine the exchange ratio and relied on in rendering its fairness opinion. Thus, contrary to
Defendants’ argument, “the market” provides no evidence of the fairness of the Transaction.

Date

2/25/05

2/28/05

3/1/05

3/2/05

SCCO closing price

$59.47

$62.91

$61.28

$57.66

54

See Pl. Pre-Trial Opening Br. at 25-28.

55

Id.

56

Since 2002, Minera regularly filed quarterly financial statements with the SEC on Form 6-Ks and
annual financial statements on Form 20-Fs. (Minera’s SEC filings are listed on EDGAR under its English
translated name “Mining Mexico”). Minera was required to make these filings under Section 15(d) of the
Securities Exchange Act of 1934 and Rule 15d-1 thereunder because it issued notes, registered pursuant
to the Securities Act of 1933, which were publicly traded and outstanding at the time of the Transaction.
57

See AMC Defs. Pretrial Br. at 36; Montejo Supp. Aff. Ex. 47.
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II.

THE TRANSACTION WAS THE PRODUCT OF UNFAIR DEALING
In addition to bearing the burden of proving fair price, Defendants also bear the burden of

proving fair dealing, which they likewise cannot meet. Defendants can attempt to characterize
the back-and-forth between Grupo and the Special Committee as “extensive negotiations,”58 but
they cannot avoid the stark fact that the Special Committee agreed to pay Grupo exactly what it
asked for to acquire Minera: $3.1 billion in Southern stock. Defendants’ claim that this result
was born from arm’s-length negotiation strains credibility.

Rather, Goldman’s successive

presentations to the Special Committee, placed side-by-side, clearly illustrate that the Special
Committee and its advisors abandoned compelling price arguments in favor of methodologies
that pre-determined the result of their “negotiations.” The Special Committee’s effort cannot
satisfy the exacting scrutiny of entire fairness and cannot warrant a burden shift. Moreover, in
asking shareholders to vote on the Transaction, Southern failed to disclose material information.
Consequently, the fairness burden remains with Defendants and they cannot meet it.
A.

The Special Committee Did Not Simulate “Arm’s-Length” Negotiations With
Grupo

The parties agree that a properly-functioning special committee should simulate arm’slength negotiations with the Company’s controlling shareholder.59 Arm’s-length negotiating,
however, does not mean concocting and proposing the “best way” to value Minera when the
“best way” favored the Company’s controlling stockholder. Rather, the Special Committee was
obligated to bargain hard for the best deal they could strike.60 Instead of pressing Southern’s

58

AMC Defs. Pretrial Br. at 2, 19, 28.

59

AMC Defs. Pretrial Br. at 26; id. n.82 (citing Hallmark Entertainment Investments Co., 2011 WL
863007 (Del. Ch.); see also Loral Space, 2008 WL 4293781, at *22 (the “critical issue” when assessing
fair dealing “is whether the Special Committee functioned as an effective proxy for arm’s-length
bargaining, such that a fair outcome equivalent to a market-tested deal resulted.”).
60

“[A] special committee [should act as a] surrogate for the energetic, informed and aggressive
negotiation that one would reasonably expect from an arm's-length adversary.” Trans World Airlines,
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stock price and superior trading multiple to do that, the Special Committee blindly relied on a
DCF value of Southern embedded in Goldman’s relative valuation model that valued Southern at
a fraction of its market capitalization and negotiated accordingly. Indeed, rather than leverage
Southern’s superior trading multiple, the Special Committee valued Minera at a premium to that
multiple. Defendants argue that due diligence is what drove the Special Committee to rely on a
relative valuation, but that claim is contradicted by the record. Regardless of the reason, the
uncontroverted evidence is that the Special Committee’s strategy failed to obtain any
improvement in Grupo’s proposed economic terms. In fact, by abandoning their insistence on a
price collar, Southern ended up paying $600 million more than Grupo even proposed. Moreover,
the “significant concessions” allegedly wrung from Grupo achieved nothing meaningful for
Southern or its minority stockholders. In sum, the evidence demonstrates a process that arrives
at a pre-determined result, rather than hard-nosed negotiations.
1.

The Special Committee’s “Best Way” to Value Minera Favored Grupo

Defendants describe the Special Committee’s decision to rely on relative valuation as
follows:
The Special Committee and its advisors conducted various
analyses using different methodologies to assess the economic
terms of the Merger before ultimately determining that the best
way to analyze and value the Merger was to compare SPCC and
Minera on a relative basis, using the same assumptions (modified
in company specific ways as appropriate) for both companies.61

1988 WL 111271, at *7. An independent committee “does not ipso facto establish the procedural fairness
of an interested merger transaction.” Kahn v. Lynch Communications Sys., 638 A.2d 1110, 1121 (Del.
1994). Indeed, the entire fairness standard exists because “in a merger between the corporation and its
controlling stockholder—even one negotiated by disinterested, independent directors—no court could be
certain whether the transaction terms fully approximate what truly independent parties would have
achieved in an arm’s length negotiation.” Citron v. E.I. du Pont de Nemours & Co., 584 A.2d 490, 502
(Del. Ch. 1990).
61

AMC Defs. Pretrial Br. at 9.
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But the record plainly demonstrates that Goldman’s relative valuation was not the “best way” to
value Minera. Having on multiple occasions valued Minera at less than $2 billion, the Special
Committee cannot justify paying Grupo $3 billion in Southern stock by saying that it believed
relative valuation was the “best way” to value the Transaction. If, as Defendants themselves
explain, “the assumptions underlying Minera’s valuation would not necessarily be the same as
those used by the market in pricing SPCC’s stock,”62 the Special Committee should have
capitalized on this discrepancy in pressing their negotiations, not simply resting on its relative
DCF valuation as the “best way” to consider the Transaction.
Defendants compare the Special Committee negotiations here to those of Hallmark.63
This is an unworthy comparison. In Hallmark, the Court described a special committee that had
“refused to engage” after the controlling shareholder made an inadequate counter-offer, and the
controller thereafter made “a major economic concession.”64 The Court found that “the Special
Committee functioned independently of Hallmark and reached the best deal possible through
intense negotiations that were appropriately adversarial.”65 Here, Defendants weakly offer that
the Special Committee “negotiated down (by approximately 7%) the number of shares to be
exchanged for Minera.”66 This was hardly a “major economic concession.” Southern’s stock
price had risen by exactly the amount that the Special Committee “negotiated [Grupo] down,” so
that the resulting 7% decrease (from 72.3 million to 67.2 million Southern shares) still equaled

62

AMC Defs. Pretrial Br. at 35.

63

AMC Defs. Pretrial Br. at 26 n. 82.

64

Hallmark, 2011 WL 863007, at *7. The court found that by refusing to negotiate, it “forc[ed] Hallmark
to bid against itself,” id. at *15, which “adversarial conduct bespeaks independence.” Id.
65

Hallmark, 2011 WL 863007, at *14. “In the end, the Special Committee got a great result for Crown’s
minority stockholders.” Id. at *15.

66

AMC Defs. Pretrial Br. at 20.
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$3.1 billion.67 The Special Committee had more than a billion dollars of leverage and failed to
use it.
2.

The Special Committee’s Exclusive Reliance on the Southern DCF Value
Was Unreasonable

The New York Stock Exchange provided the Special Committee with a valuation for the
Southern shares to be issued in the Transaction that was “forged in the crucible of objective
market reality.”68 For purposes of satisfying the Special Committee’s fiduciary duties, the
market price of Southern’s stock was sufficient.69 Indeed, market price is exactly how this Court
has valued shares of stock paid to controlling stockholders in very similar transactions.70 Yet,
the Special Committee regarded market price as irrelevant.71
The Special Committee instead relied on a DCF valuation of Southern that valued
Southern at a fraction of its market capitalization. Southern’s DCF value was not tested for
reliability using any other valuation methodology. Southern’s DCF value also was not disclosed
to the Special Committee.72 Defendants appear deliberately to miss the point when they argue
that “SPCC’s stock price was not hidden from the Special Committee.”73 The point is not
whether the Special Committee members knew what Southern’s stock price was; the point is

67

Montejo Supp. Aff. Ex. 47.

68

Van de Walle v. Unimation, Inc., 1991 WL 29303, at *17 (Del. Ch.).

69

Kahn v. Tremont Corp., 1996 WL 145452, at *9 (Del. Ch.), rev’d on other grounds, 694 A.2d 422 (Del.
1997) (“Where such a price can be ascertained because there is a market and there exists no reason to
conclude that the market is impaired, then, except for circumstances on which the stock in question
carries corporate control with it, that price should typically be regarded as fair for fiduciary analysis
purposes.”).
70

Associated Imports, Inc. v. ASG Indus., Inc., 1984 WL 19833 (Del. Ch.).

71

Ruiz 188:18-19 (“the price of the stock was irrel--totally irrelevant”); id. 193:10-12; Palomino 190:11192:4.
72

See Montejo Aff. Ex. 23.

73

AMC Defs. Pretrial Br. at 34-36.
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whether they understood what share price was implied by Goldman’s analysis. Moreover,
Defendants’ claim that the Special Committee was “well aware” of “the fact that Goldman
Sachs’ DCF analysis of SPCC generated values that were below SPCC’s observed market value
under certain assumptions” is belied by the record.74
Defendants grasp at straws by referring the Court to pitch books presented to the Special
Committee in support of its blind reliance on Southern’s DCF value.75 All these pitch books
establish is that other firms proposed to use multiple valuation methodologies to evaluate
Grupo’s proposal.76

Defendants specifically refer to J.P. Morgan’s statement that

“methodologies need to be applied consistently across [Minera] and [Southern].” But this simply
confirms a widely-held expectation that comparing a DCF value of one company to the market
price of another, particularly one with a controlling stockholder, might be less favorable than
comparing both companies using DCF valuations.77 As this Court is well aware, it is not
uncommon for a publicly traded company with a controlling stockholder such as Southern to
have a higher DCF value than its market capitalization implies.78

But no pitch book

74

Compare AMC Defs. Pretrial Br. at 35 n. 108 with Palomino 190:12-14 (“Q. Is the implied dollar value
from Goldman Sachs discounted cash flow for Southern Peru, is that apparent anywhere on page 21, 22 or
23? [objection] A. Well, as you can see there is no implied dollar value here in any place, because the
purpose of the analysis is to make a relative valuation between the two companies.”); Handelsman 143:37 (“Q. I mean, did they tell you, We have done a relative discounted cash flow analysis but the value
we're using for Southern Peru is less than the stock's market price? A. Not that I recall.”).

75

AMC Defs. Pretrial Br. at 30.

76

See Confidential Coen Aff. Ex. 20 at SP COMM 003028 (discussing multiple valuation
methodologies), Ex. 19 at SP COMM 003027 (same); see also, The Wall Street Primer at 176-177.
77

Plaintiff makes the same assumption on information and belief in the complaint. Compl. ¶59.
Defendants’ attempt to use this as some adverse admission is ridiculous. Plaintiff could not have possibly
known when filing this action that in rendering its fairness opinion Goldman actually valued Southern at
44% of its market capitalization because this fact was not disclosed. As this Court is well aware, “[p]art
of what happens in discovery is sometimes you find out stuff you didn’t know . . ..” Reis v. Hazelett
Strip-Casting Corp., Del. Ch., C.A. No. 3552-VCL, Hr’g Tr., Apr. 8, 2010.
78

See, e.g., Doft & Co. v. Travelocity.com Inc., 2004 WL 1152338, *10 (Del. Ch.); In re Emerging
Commcn’s, Inc. S’holders Litig., 2004 WL 1305745, *23 (Del. Ch.) (finding that the presence of a
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recommended that if Southern’s stock price was higher than its DCF value, its stock price should
be ignored.
3.

The Special Committee’s Use of a Premium to Southern’s Trading
Multiple to Value Minera Is Not Evidence of Fair Dealing

The Special Committee also passed on an opportunity to leverage Southern’s public
trading multiple to obtain the best possible price for Southern and its minority stockholders.
Goldman inexplicably values Minera using an EBITDA multiple that was higher than Southern’s
observed trading multiple.79 Being a New York Stock Exchange company with a strong record
of profitability and virtually no debt, one would expect Southern to be valued at a premium to
Minera’s implied trading multiple. After all, Minera carried a billion dollars in debt, a higher
cost-basis, untested reserve reporting, highly speculative production plans, and its expansion
plans required substantial capital expenditures.80 Moreover, the Special Committee’s mining
expert advised the Special Committee that Southern would not realize any operating synergies
from the Transaction. Instead, the Special Committee valued Minera at nearly a full point
premium to Southern’s public trading multiple (6.3 to 6.5x 2005E EBITDA v. 5.5 to 5.6x 2005E
EBITDA).81 Again, the Special Committee passed on an opportunity to create leverage to obtain

controlling stockholder caused the “market price of ECM stock [to] reflect[] a minority discount.”);
Paramount Commcn’s, Inc. v. Time Inc., 1989 WL 79880, *23 (Del. Ch.) (“The existence of a control
block in the hands of a single shareholder or a group with loyalty to each other does have real
consequences to the financial value of ‘minority’ stock.”); see also, In re Staples, Inc. S’holders Litig.,
792 A.2d 934, 955 (Del. Ch. 2001); In re Sunbelt Beverage Corp. S’holder Litig., 2010 WL 26539, *8
(Del. Ch.).
79

Montejo Aff. Ex. 23 at 13 and 24.

80

See Parker 50:2-22 (discussing his due diligence of Minera; “We felt that the capital expenditures were
understated for both the Minera properties… It was apparent that the Minera properties had been severly
cash constrained. There were large pieces of equipment that were parked because they were broken down
and there weren’t spare parts to repair them… If you were going to show a 10 percent increase or a higher
recovery, there had to be reason for it other than wishful thinking.”)
81

Montejo Aff. Ex. 23 at 13, 24.
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the best possible price for Southern and its minority stockholders and instead “bargained for” a
higher price.
4.

The Special Committee’s Switch To Relative Valuation Was Not Driven
By Its “Due Diligence” Findings

Defendants’ abrupt abandonment of methodologies that presented Minera’s value on a
stand-alone basis is not explainable by the Special Committee’s continuing “due diligence.”82
The Special Committee and its advisors began due diligence of Minera in April 2004.83 By June
11, 2004, A&S had visited Minera’s mines and provided revised assumptions to the Minera
projections.84 In its June 11, 2004 presentation to the Special Committee, Goldman advised the
Special Committee that Minera was worth no more than $1.7 billion.85
After substantially completing due diligence in June 2004, Goldman made “adjustments
to Minera Mexico’s economic model based on the special committee’s operational due
diligence”86 in preparation for delivering the July 8, 2004 presentation to the Special Committee.
This presentation was based upon “Projections for MM and SPCC that were prepared by their
respective managements, as adjusted to reflect recommendations of A&S.”87 July 8, 2004 was
the first time Goldman presented its relative DCF analysis to the Special Committee,88 and (not
82

AMC Defs. Pretrial Br. at 27-29; Handelsman 54:3-5 (“Q. What was their rationale for coming to the
conclusion that it was fair? A. They did due diligence.”); Palomino 88:12-89:6 (through continued due
diligence, the Special Committee’s “valuation of Minera Mexican [sic] tended to go up”).

83

See Montejo Aff. Ex. 16 (email regarding April 2004 due diligence on Minera Mexico); Montejo Supp.
Aff. Ex 48.
84

See Montejo Aff. Ex. 19 at SP COMM 003338; Montejo Supp. Aff. Ex. 49 at SP COMM 003326
(A&S visited operations of Minera and Southern prior to June 8, 2004); Montejo Supp. Aff. Ex. 50 at SP
COMM 017995-96.

85

Montejo Aff. Ex. 19 at SP COMM 003381 (“Get/Give Analysis” summarizes values of Minera
calculated using DCF analysis, look-through analysis, and public market analysis).

86

Montejo Aff. Ex. 1 at 20 (discussing meetings between Goldman and UBS in June and July 2004).

87

Id. Montejo Aff. Ex. 20 at SP COMM 006862.

88

See Montejo Aff. Ex. 20.
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coincidentally) the last time Goldman advised the Special Committee of Minera’s value: no more
than $2.085 billion.89
After July 8, 2004, there was no significant “due diligence” to which that sea change in
methodology can be attributed. Throughout August and September the Special Committee’s
advisors continued to refine Minera’s financial model in order to improve Minera’s relative
value in the Transaction, but they did not make similar revisions to Southern’s financial model. 90
5.

The Special Committee Failed to Negotiate Any Price Improvement and
Gave Away The Price Collar

It can neither be disputed that Goldman consistently valued Minera lower than the value
Grupo ascribed to it,91 nor that at the end of the day Southern paid to Grupo Southern shares with
a market value equal to (indeed, more than) what Grupo initially demanded.92 The Special
Committee simply decided not to leverage, or even consider, the market’s “view[] regarding the
value of [Southern].”93 Furthermore, the Transaction price collar that the Special Committee
initially demanded — indeed, as late as September 30, 2004, insisted was so “essential” that the
Special Committee “wouldn’t approve the transaction without” it94 — was traded away for

89

Id. at SP COMM 006885-89.

90

See Montejo Aff. Ex. 20 at SP COMM 006862 (discussing that July 8, 2004 valuation of Minera does
not include implementation of new optimization plan for Cananea that could yield additional $240 million
in value to Minera); Montejo Aff. Ex. 22 at SP COMM 006779-800 (discussing revisions to Minera
model “As per Recent Discussions with UBS and MM”); Parker 39-40, 50-51 (discussing visit to Mintec
in August 2004 to review additional work concerning Minera performed by Mintec); Montejo Supp. Aff.
Ex. 51 (discussing September 2004 revisions to Minera model). No such revisions were made to
Southern’s financial model. See Montejo Aff. Ex. 22 at SP COMM 006779-800 (discussing adjustments
to certain Southern model inputs “to be consistent with MM projections” and update of Southern net
debt).
91

AMC Defs. Pretrial Br. at 28.

92

Plaintiff’s Pre-Trial Brief at 17.

93

AMC Defs. Pretrial Br. at 28 n. 89.

94

Handlesman Tr. at 155.
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nothing of any benefit to Southern.95 This choice by the Special Committee again benefitted
Grupo at the expense of Southern and its minority stockholders – a $600 million expense. Thus,
in eight months of what the Defendants call arm’s-length negotiations, the Special Committee
only managed to cause Southern to pay $600 million more for Minera than Grupo proposed. In
sum, “[w]henever the Special Committee or its advisors had an opportunity to use leverage it had
or create additional leverage, they found a way to avoid doing so.”96
6.

The Special Committee’s “Negotiations” Did Not Result in “Significant
Concessions” By Grupo

Contrary to Defendants’ argument, nearly all of the “significant concessions” supposedly
wrung from Grupo during the Special Committee’s “extensive negotiations” were either first
proposed by Grupo or otherwise disproportionately benefitted Grupo.97
x

Reduction in Minera’s Debt. Defendants credit the Special Committee with
negotiating a 23% reduction in Minera’s net debt.98 But the Special Committee
had little to do with Minera’s debt reduction. Grupo began restructuring Minera’s
debt before it even proposed the Transaction to Southern.99 Indeed, most of the

95

According to Perezalonso, the price collar was traded for the special dividend, the reduction of
Minera’s debt, and the implementation of the transaction review committee. Perezalonso 108:22-109:11.
However, as discussed supra and in Plaintiff’s Opening Pre-Trial Brief, these were hardly “concessions”
and provided no benefit to Southern or its stockholders.
96

Loral Space, 2008 WL 4293781, at *25.

97

The Special Committee did negotiate an agreement that Grupo would indemnify Southern for certain of
Minera’s environmental liabilities. But even here, the Special Committee failed to use leverage it had or
create leverage to obtain the best terms for Southern. The Special Committee sought a $75 million
threshold and a cap on liability equal to 100% of the Transaction price (which, consistent with Grupo’s
view of the value of Southern shares, was determined by market price). Montejo Aff. Ex. 31 at SP
COMM 010439-40. What the Special Committee obtained was a $100 million deductible and a $600
million cap on liability. Montejo Aff. Ex. 1 at 26. The Special Committee therefore obtained less than
20% of the protection it sought ($600 divided $3.1 billion equity value). But more troubling is that the
Special Committee agreed to this significantly lower amount of protection with little understanding of
Southern’s environmental risk. In the final hours of eight months of “extensive negotiations,” Goldman
asked A&S to investigate Minera’s exposure to environmental liability. When A&S responded that “it
would be a major multi-month project costing several hundred thousand dollars,” the Special Committee
chose not to pursue it. Parker 56:7-19. This decision not to investigate Southern’s risk is surprising given
the billion dollar environmental liability claims that drove ASARCO into bankruptcy.
98

AMC Defs. Pretrial Br. at 19.

99

Pl. Pre-Trial Opening Br. at 8.

21

A1763

THIS DOCUMENT IS CONFIDENTIAL AND FILED UNDER SEAL. REVIEW AND ACCESS TO THIS DOCUMENT IS PROHIBITED
EXCEPT BY PRIOR COURT ORDER.

debt reduction was the result of contractual pre-payments triggered by rising
copper prices.100
x

Special Dividend. Defendants credit the Special Committee with negotiating a
$100 million transaction dividend.101 But as Plaintiff argues in his Pre-Trial
Opening Brief, Grupo disproportionately benefited from this dividend, and its
principal effect, if not its purpose, was to drive down the value of Southern, not
obtain a better price from Grupo.102

x

Corporate Governance Provisions. Defendants credit the Special Committee with
negotiating “significant corporate governance protections” for the minority
stockholders.103
To the contrary, as Plaintiff argues in his Pre-Trial Opening
Brief, each of these protections was either proposed by Grupo, failed to provide
any real protection to the minority stockholders, or actually benefited Grupo at the
expense of Southern’s minority stockholders.104

x

Collarless Fixed-Exchange-Ratio. Defendants credit the Special Committee with
negotiating a collarless fixed-exchange-ratio. This resulted in Grupo being paid
hundreds of millions of dollars more in Southern shares than Grupo proposed.

x

Super-Majority Shareholder Vote and Cerro’s Support. Defendants credit the
Special Committee with negotiating a super-majority voting requirement of 662/3% for shareholder approval of the Transaction and “securing a commitment
from Cerro to vote . . . in accordance with the recommendation of the Special
Committee.” But these terms were proposed by Grupo.105 Moreover, satisfaction
of the 2/3 super-majority vote provision was a foregone conclusion. In exchange
for its registration rights Cerro had already agreed to vote in favor of the
Transaction.106 But even if the Special Committee withdrew its recommendation
for the Transaction and Cerro was thus required to withhold its vote,107 Phelps
Dodge’s voting agreement obligated Phelps Dodge to vote in favor of the

100

Id.

101

AMC Defs. Pretrial Br. at 19.

102

Pl. Pre-Trial Opening Br. at 20-21.

103

AMC Defs. Pretrial Br. at 19.

104

Pl. Pre-Trial Opening Br. at 19-20.

105

See, e.g., Montejo Aff. Ex. 31 at SP COMM 010489-90; Montejo Supp. Aff. Ex. 52.

106

Pl. Pre-Trial Opening Br. at 21-22.

107

See Montejo Supp. Aff. Ex. 53 (“In the event that the Special Committee of disinterested Directors of
SPCC does not recommend (or withdraws such recommendation) to the Board of Directors of SPCC the
approval of the Transaction, Cerro will not submit its proxy to vote in favor of the Transaction.”).
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Transaction regardless of whether the Special Committee changed its
recommendation.108
x

Lower Long-Term Copper Price. Defendants credit the Special Committee for
valuing Minera using the same long-term copper price that Southern used for its
internal planning, which also coincided with the consensus of long-term copper
prices projected by analysts. But by relying on its DCF relative valuation, the
Special Committee still managed to agree to Grupo’s $3.1 billion asking price,
which Defendants’ expert justifies by using a much higher long-term copper
price.

These, plus a limited environmental indemnity, are the “significant concessions” that the Special
Committee “negotiated” in lieu of a price concession from Grupo. The sum of their result is that
Southern and its minority stockholders would have been better off had the Special Committee
never been formed. Such a dismal record cannot establish fair dealing.
B.

The Proxy Did Not Fairly Disclose the Facts of the Transaction to Southern
Shareholders

There is no question that the stockholder vote was uninformed.109 What was disclosed to
the stockholders110 was even less information than the alchemy Goldman presented to the
Special Committee.111 Rather than affirmatively prove otherwise (they cannot), Defendants
attempt to foreclose the argument.112 But Defendants’ burden in proving the Transaction was
entirely fair – especially when Defendants seek a burden shift – includes the burden of proving
108

See Montejo Supp. Aff. Ex. 54 (“Taking into account that the Special Committee of disinterested
Directors of SPCC did recommend to the Board of Directors of SPCC the approval of the Transaction and
the Board consequently voted in favor of it, we kindly propose that PD, together with AMC, express their
current intent, and PD and AMC do hereby express their current intent, to (i) submit their proxies to vote
in favor of the Transaction and for such actions as are required to consummate the Transaction in
accordance with the Special Committee's recommendation and (ii) take all action reasonably necessary to
effect simultaneously with the closing of the Transaction the conversion of their Class A Common Stock
into a single class of Common Stock with the rights and privileges as set forth in SPCC's Certificate of
Incorporation as it currently exists, which would provide greater liquidity for all investors.”).

109

Pl. Pre-Trial Opening Br. at 25-27 and 46-47.

110

Pl. Pre-Trial Opening Br. at 25-27.

111

In re Southern Peru Copper Corp. S’holder Derivative Litig., Del. Ch., Cons. C.A. No. 961-VCS, Hr’g
Tr., Dec. 21, 2010 at 71.

112

AMC Defs. Pretrial Br. at 25.
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the stockholder vote was fully informed.113 If Defendants want to foreclose argument on the
stockholder vote, Defendants cannot rely on the stockholder vote to prove entire fairness or shift
the fairness burden.
III.

PLAINTIFF IS AN ADEQUATE REPRESENTIVE
Defendants preserve their argument that Plaintiff is an inadequate fiduciary

representative.

The argument, however, is without merit.

To disqualify a representative

plaintiff, Delaware law requires defendants to prove “a substantial likelihood that the derivative
action is not being maintained for the benefit of the shareholders.”114 Defendants cannot prove
this. Defendants present no basis for the Court “to believe that [Plaintiff] doesn't want to kick
[their] butt for the best interests of the stockholders of the company.”115 Since the Court’s
admonition nearly two years ago, Plaintiff and his counsel have doggedly prosecuted this action,
moved for partial summary judgment making “fairly powerful points,”116 defeated Defendants’
attempt to shift the fairness burden, and seek relief of nearly $7 billion dollars at trial.117 There is
no question that this action is being maintained for the benefit of Southern and its stockholders.

113

Weinberger v. UOP, Inc., 457 A.2d 701, 703 (Del. 1983) (“But in all this, the burden clearly remains
on those relying on the vote to show that they completely disclosed all material facts relevant to the
transaction.”).
114

Emerald Partners v. Berlin, 564 A.2d 670, 674 (Del. Ch. 1989).

115

Southern Peru Copper, Del. Ch., Cons. C.A. 961-VCS, Hr’g Tr. at 97.

116

Id. at 113.

117

Pl. Pre-Trial Opening Br. at 47-49.
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CONCLUSION
For all the foregoing reasons, Plaintiff respectfully requests that the Court enter judgment
in its favor and against the Defendants in an amount to be determined at trial.

PRICKETT, JONES & ELLIOTT, P.A.
By: /s/ Marcus E. Montejo
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff
OF COUNSEL:
KESSLER TOPAZ
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706

Dated: June 9, 2011
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CERTIFICATE OF SERVICE
I, Marcus E. Montejo, do hereby certify on this 9th day of June, 2011, that I caused a copy
of Plaintiff’s Pre-Trial Answering Brief to be served via eFiling through LexisNexis File and
Serve to counsel for the parties as follows:
Raymond J. DiCamillo, Esquire
Richards, Layton & Finger, P.A.
One Rodney Square
920 N. King Street
Wilmington, Delaware 19801

S. Mark Hurd, Esquire
Kevin M. Coen, Esquire
Morris, Nichols, Arsht & Tunnell LLP
1201 North Market Street
Wilmington, Delaware 19801

Richard L. Renck, Esquire
Ashby & Geddes
500 Delaware Avenue
Wilmington, Delaware 19801

/s/ Marcus E. Montejo
Marcus E. Montejo (DE Bar No. 4890)
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)
)
Consolidated C.A. No. 961-VCS
)
)
)

JOINT PRETRIAL STIPULATION AND ORDER
I.

NATURE OF ACTION AND PROCEDURAL HISTORY
This is stockholder derivative action arising out of the acquisition by Southern Peru Copper

Corporation (“Southern”) of the approximately 99.15% of Minera México, S.A. de C.V. (“Minera”)
that was owned by Americas Mining Corporation (“AMC”), a wholly owned subsidiary of Grupo
México S.A.B. de C.V. (“Grupo”), in exchange for 67,207,640 shares of Southern stock (the
“Transaction”).

Plaintiff asserts that the Transaction was an acquisition, whereas the AMC

Defendants1 assert that it was a merger. The Transaction was announced on October 21, 2004. In
connection with the proposed Transaction, Southern’s board formed a special committee to evaluate
the Transaction on behalf of Southern’s minority shareholders (the “Special Committee”). The
AMC Defendants assert that the members of the Special Committee were independent and that the
Special Committee was empowered to and and did evaluate and negotiate the proposed Transaction.
Following an eight month process, the Special Committee recommended the approval of the
Transaction to Southern’s board of directors, which unanimously approved the Transaction. In
February 2005, Southern issued a proxy statement explaining the proposed Transaction and setting
forth the date of the shareholder meeting to vote on the proposed Transaction. On March 28, 2005,
1

The “AMC Defendants” are AMC, Germán Larrea Mota-Velasco (“Germán Larrea”),
Genaro Larrea Mota-Velasco (“Genaro Larrea”), Oscar González Rocha (“Gonzalez”),
Emilio Carrillo Gamboa (“Carrillo”), Jaime Fernando Collazo Gonzalez (“Collazo”),
Xavier García de Quevedo Topete (“Xavier Garcia”), Armando Ortega Gómez
(“Ortega”), and Juan Rebolledo Gout (“Rebolledo”).
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Southern’s shareholders voted to approve the Transaction. The Transaction closed on April 1, 2005.
In December 2004, the first of three actions was filed challenging the Transaction. The other
two actions were filed in January 2005.2

By order dated January 24, 2005, the cases were

consolidated for all purposes, and the complaint filed in Civil Action No. 961-N was designated as
the operative complaint (the “Complaint”). The Complaint alleges that AMC and the individual
defendants breached their fiduciary duty to Southern because the Transaction was not entirely fair to
Southern. Two of the original plaintiffs, Lemon Bay and James Sousa, are no longer parties to this
action.
The parties engaged in fact and third-party discovery, which concluded on March 1, 2010.
Plaintiff produced its expert report on March 16, 2010. Defendants produced their expert report on
April 23, 2010. Expert depositions concluded on June 16, 2010. On June 30, 2010, plaintiff moved
for partial summary judgment.

On August 10, 2010, the AMC Defendants cross-moved for

summary judgment, or in the alternative, for a determination that plaintiff bears the burden of proof
as to the entire fairness of the Transaction. The Special Committee Defendants3 cross-moved for
summary judgment on all claims on August 11, 2010. At the December 21, 2010 hearing on the
parties’ summary judgment motions, the Court denied plaintiff’s motion and the AMC Defendants’
motion. The Court granted the Special Committee Defendants’ motion and dismissed the Special
Committee Defendants from this action.
Plaintiff and the AMC Defendants filed their respective opening trial briefs on May 12, 2011

2

The three actions are Lemon Bay, LLP v. Americas Mining Corporation, et al., Civil
Action No. 961-N (December 30, 2004), Theriault v. Luis Miguel Palomino Bonilla, et
al., Civil Action No. 969-N (January 6, 2005) (error in original caption corrected), and
Sousa v. Southern Peru Copper Corporation, et al., Civil Action No. 978-N (January 7,
2005).

3

The “Special Committee Defendants” are Carlos Ruiz Sacristan (“Ruiz”), Harold S.
Handelsman (“Handelsman”), Gilberto Perezalonso Cifuentes (“Perezalonso”), and Luis
Miguel Palomino Bonilla (“Palomino”).
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2

and answering trial briefs on June 9, 2011. A four day trial is scheduled to begin June 21, 2011.
II.

FACTS WHICH ARE ADMITTED AND REQUIRE NO PROOF
The following facts are admitted by the parties and require no proof, although inclusion of

any fact herein is not an admission of its relevance or materiality to this proceeding:
A.

The Parties
1.

Plaintiff “Theriault Trust”.

Complaints were originally filed by three

separate plaintiffs. Two of the original plaintiffs, Lemon Bay and James Sousa, are no longer parties
to this action. Robert Theriault, as Trustee of and for the Theriault Trust, filed Civil Action No. 969N on January 6, 2005. Robert Theriault died on May 19, 2008, and Michael Theriault succeeded his
father as Trustee of and for the Theriault Trust. Michael Theriault was substituted for Robert
Theriault in this Action on December 10, 2008. Between April 2003 and January 2008, the
Theriault Trust bought and sold various quantities of Southern stock.
2.

Defendants
a. AMC.

AMC is a Delaware corporation and a wholly owned

subsidiary of Grupo Mexico.
b. AMC Defendants. Germán Larrea, Genaro Larrea, Gonzalez,
Carrillo, Xavier Garcia, Ortega, and Rebolledo were the members of
Southern’s board of directors (the “Board”) at the time of the
Transaction who did not serve on the Special Committee. These
individuals were also directors and/or employees of Grupo at the time
of the Transaction.
c. Southern. Nominal Defendant Southern is a Delaware corporation.
Southern is an integrated copper producer that operates mining,
smelting, and refining facilities. Prior to the Transaction, Southern
3
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conducted these operations in Peru. Upon consummation of the
Transaction, Southern expanded its operations to Mexico. Southern
now owns approximately 99.95% of Minera. Until October 11, 2005,
Southern was known as Southern Peru Copper Corporation.
Thereafter, it became known as Southern Copper Corporation.
Southern’s common stock currently trades on the New York Stock
Exchange under the symbol “SCCO.”
B.

Other Entities
3.

Grupo. Grupo is a Mexican holding company listed on the Mexican stock

exchange. At all relevant times Germán Larrea has served as the Chairman and CEO of Grupo. The
Larrea family controls a majority of the capital stock of Grupo, which through AMC is, and was
during the relevant period, the controlling stockholder of both Southern and Minera.
4.

Minera. Minera is a holding company organized under the laws of the

United Mexican States. At all relevant times Minera has engaged in the mining and processing of
copper, molybdenum, zinc, silver, gold, and lead through its Mexico-based mining units.
5.

ASC. Americas Sales Company, Inc. (“ASC”) is a Delaware corporation and

wholly owned subsidiary of AMC.
6.

Cerro.

Cerro Trading Company, Inc. (“Cerro”) is a subsidiary of The

Marmon Group and was one of Southern’s founding stockholders during the relevant period.
During the relevant period, the Marmon Group was controlled by the Pritzker family.
7.

Phelps Dodge.

Phelps Dodge Overseas Capital (“Phelps Dodge”), is a

subsidiary of Phelps Dodge Corporation and was one of Southern’s founding stockholders during
the relevant period.
C.

Ownership of Southern and Minera
4
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8.

Prior to the Transaction, Southern had two classes of stock: (1) ordinary

common shares that were traded on the NYSE and (2) class A common shares (the “Founders
Shares”) that were owned by Grupo, Cerro and Phelps Dodge (the “Founding Stockholders”). Each
class A common share had 5 votes versus 1 vote per share of ordinary common stock. Prior to the
Transaction, Grupo owned 43.3 million Founders Shares, which equated to 54.17% of Southern’s
outstanding common stock and 63.08% of the aggregate Southern voting power (if those shares
exercised their super majority voting rights). Cerro and its affiliates owned 11,378,088 Founders
Shares, representing 14.2% of Southern’s outstanding capital stock. Phelps Dodge owned
11,173,796 Founders Shares, representing 13.95% of Southern’s outstanding capital stock.
9.

Prior to the Transaction, Grupo owned approximately 99.15% of the stock of

Minera. As a result of the Transaction, Southern acquired Grupo’s 99.15% interest in Minera. As a
result of subsequent stock acquisitions, Southern currently owns approximately 99.95% of the stock
of Minera. Since the closing of the Transaction, Minera has existed as a subsidiary of Southern.
10.

Prior to the Transaction, Grupo was entitled to appoint 9 directors to the

Board, Cerro was entitled to appoint 2 directors to the Board, and Phelps Dodge was entitled to
appoint 2 directors to the Board. The holders of the Company’s common stock elected 2 directors to
the Board.
D.

Grupo Proposes the Transaction
11.

In September 2003, Grupo engaged UBS Investment Bank (“UBS”) to

provide advice with respect to a possible strategic transaction involving Minera and Southern.
12.

Grupo made a formal presentation to the Board on February 3, 2004, in

which it proposed that Southern acquire Grupo’s interest in Minera in exchange for newly-issued
Southern common stock.

5
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13.

Grupo’s initial proposal asserted that Minera’s enterprise value was $4.3

billion, inclusive of $1.3 billion in net debt. The proposal also contemplated that Southern would
acquire AMC’s shares of Minera in exchange for approximately 72.3 million shares of Southern,
with the precise number of shares to be determined based upon the market price of Southern’s
common stock. As a result of the proposed Transaction, Minera would become a 98.84% (later
revised to 99.15%) subsidiary of Southern.
E.

The Special Committee
14.

In response to Grupo’s February 3, 2004 proposal, Southern’s Board

appointed the Special Committee to evaluate the Transaction and make recommendations about it to
Southern’s Board. Southern’s Board announced the proposed Transaction and the formation of the
Special Committee on February 4, 2004. On February 12, 2004, the Special Committee was granted
its mandate.
15.

The Special Committee was comprised of directors Ruiz, Perezalonso,

Handelsman, and Palomino.
16.

Ruiz, who chaired the Special Committee, has been a member of Southern’s

Board since February 12, 2004. Ruiz was appointed to the Board by Grupo. Ruiz was a Mexican
government official for 25 years before co-founding an investment bank, where he advises on M&A
and financing transactions.
17.

Palomino has been a member of Southern’s Board since March 19, 2004.

Palomino was nominated to the Board by Grupo upon the recommendation of certain Peruvian
pension funds that were among Southern’s minority shareholders. Palomino was elected to fill a
vacancy created by the resignation of Pedro-Pablo Kuczynski (“Kuczynski”) from the Board to
accept the post of Minister of Economy and Finance of the Republic of Peru. Palomino has a Ph.D
in finance from the Wharton School at the University of Pennsylvania and has worked as an
6
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economist, financial advisor, and analyst for various banks and financial institutions. Palomino
served as Chief Executive Officer and the Senior Country and Equity Analyst of Merrill Lynch,
Peru, where he covered all companies in Peru, Venezuela, and Colombia, including Southern.
18.

Perezalonso has been a member of Southern’s Board since 2002.

Perezalonso was nominated to the Board by Grupo and elected by holders of the ordinary common
shares in April 2004. Perezalonso has a law degree and an MBA and has spent most of his career on
issues relating to finance and strategy, managing multi-billion dollar companies such as Grupo Cifra,
S.A. de C.V., Grupo Televisa, S.A.B., AeroMexico Airlines, and Corporation Geo S.A. de C.V.
19.

Handelsman has been a member of Southern’s Board since August 2002 as a

designee of Cerro. Handelsman graduated from Columbia Law School and worked at Wachtell,
Lipton, Rosen & Katz as an M&A attorney before joining the Pritzker family interests as General
Counsel of the Hyatt Group of Companies. Handelsman had been employed by entities affiliated
with the Pritzker family since 1978.
F.

The Special Committee’s Advisors
20.

After interviewing several potential legal advisors, on February 26, 2004, the

Special Committee retained Latham & Watkins LLP (“Latham”) as its United States legal advisor.
On March 25, 2004, the Special Committee engaged Mijares, Angoitia, Cortes y Fuentas SC
(“Mijares”) as its Mexican counsel.
21.

After interviewing five potential financial advisors, on February 26, 2004, the

Special Committee engaged Goldman, Sachs & Co. (“Goldman”) as its financial advisor.
22.

On April 14, 2004, the Special Committee engaged Anderson & Schwab,

Inc. (“A&S”) as its mining consultant.
G.

The Special Committee’s Work Relating to the Transaction
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23.

Over the eight months that the Special Committee worked on the terms of the

Transaction, Special Committee meetings were held on the following dates:4
Special Committee Meetings
Date
February 13, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM0019541-44.
February 17, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM001481-82.
February 20, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019545-47.
February 24, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019548-49.
February 26, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019550-51.
March 2, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019553-55.
March 11, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019571-72.
April 1, 2004, as identified in signed Special Committee
meeting minutes bates stamped SPCOMM019556-57.

4

Pursuant to the stipulation between Plaintiff and the AMC Defendants, agreed to on April
25, 2011, the meeting minutes of the Special Committee produced on January 23, 2011
(bates stamped SP COMM 019541 – SP COMM 019609) shall not be introduced or
admitted as evidence in connection with the trial in this action. However, Plaintiff stipulates
that (i) the meetings of the Special Committee set forth in paragraph 24 herein took place
and (ii) were minuted. To be clear, the Special Committee meeting minutes produced prior
to January 23, 2011 may be introduced and admitted into evidence in connection with the
trial in this action. Minutes for Special Committee meetings the AMC Defendants and the
Special Committee believe were held on August 5, 2004 and August 25, 2004 were not
produced by the Special Committee during discovery.
A1776
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Date
April 21, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019558-60.
April 29, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019573-75.
May 13, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019561-62.
June 11, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019563-65.
June 23, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019566-68.
July 8, 2004, as identified in signed Special Committee
meeting minutes bates stamped SPCOMM019576-78.
July 20, 2004, as identified in signed Special Committee
meeting minutes bates stamped SPCOMM019569-70.
September 14, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019589-90.
September 15, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019591-93.
September 23, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019594-95.
September 30, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM109596-97.
October 1, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019598-99.
October 12, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019600-01.
October 14, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM016902-03.
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Date
October 18, 2004, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019604-06.
October 21, 2004, as identified in signed Special
Committee meeting minutes bates stamped
SPCOMM019579-82.
January 14, 2005, as identified in unsigned Special
Committee meeting minutes bates stamped
SPCOMM019607-09.

24.

On March 2, 2004, the Special Committee met with Latham and Goldman

and discussed the scope, objectives, and timing of financial, operational, and legal due diligence to
be conducted on behalf of the Special Committee. At this meeting, Goldman also reviewed with the
Special Committee certain publicly available financial and operational information concerning
Minera and Southern.
25.

On March 4, 2004, Ruiz sent a letter to Germán Larrea. In this letter, Ruiz

requested that Grupo provide the Special Committee with a term sheet for the proposed Transaction
containing sufficient detail for the Special Committee to begin its analysis of the proposed
Transaction.
26.

On March 25, 2004, Grupo sent a term sheet to the Special Committee

relating to the proposed Transaction. In the term sheet, Grupo proposed, among other things, that
the consideration to be paid by Southern would be based on an enterprise value for Minera of
approximately $4.3 billion.
27.

On April 1, 2004, the Special Committee met with Goldman and Latham to

discuss the March 25 term sheet. Following discussion with Goldman and Latham, the Special
Committee concluded that the term sheet did not provide sufficient detail or information for the
Special Committee to evaluate Grupo’s proposal.
10
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28.

On April 2, 2004, Ruiz sent a letter to Germán Larrea requesting additional

information with respect to Grupo’s March 25 term sheet. In this letter, Ruiz explained that the
Special Committee required, among other things, information regarding the number of Southern
shares that Grupo proposed to be issued in connection with the Transaction.
29.

During the week of April 12, 2004, the Special Committee’s advisors began

their business, operational, and financial due diligence review of Minera. On April 16, Goldman
and A&S met with members of Minera’s senior management to conduct a detailed review of
Minera’s operations.
30.

On April 21, 2004, the Special Committee met with Goldman, Latham, and

Mijares to discuss the progress of legal, operational, and financial due diligence.
31.

On April 29, 2004, the Special Committee met with Latham, Mijares,

Goldman, and A&S, and the advisors reported on the progress of their legal, operational, and
financial due diligence.
32.

On May 13, 2004, the Special Committee met with Latham, Goldman, and

Mijares to discuss the revised term sheet and the progress of due diligence.
33.

On May 21, 2004, Goldman and A&S met with Southern’s senior

management at Southern’s offices in Lima, Peru to review of Southern’s operations.
34.

During the course of its evaluation of the Transaction, Goldman presented

the Special Committee with various valuation analyses based on the information it gathered from
due diligence it conducted in conjunction with A&S.
35.

In its June 11, 2004 presentation, Goldman presented the results of a

discounted cash flow (“DCF”) analysis for Minera using Minera’s management projections, adjusted
projections based on A&S’s due diligence of Minera, and a range of sensitivities for long-term
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copper prices, discount rates, and ore milled. Goldman also presented the results of its “Illustrative
Contribution Analysis” and “Illustrative Look Through Analysis.”
36.

On June 16, 2004, Goldman and UBS met to discuss the respective views of

the Special Committee and Grupo with regard to the appropriate valuation of Minera.
37.

On June 23, 2004, the Special Committee met with representatives of

Goldman, Latham, and Mijares, at which the Special Committee’s advisors provided an update on
the progress of legal, financial, and operational due diligence. Goldman also provided an update on
its discussions with UBS regarding valuation. Goldman also discussed with the Special Committee
recent developments in the market for Southern stock, a preliminary financial review of Southern,
and certain portions of Minera’s operations.
38.

In its June 23, 2004 presentation, Goldman presented, among other things,

the results of a DCF analysis for Southern under various projection scenarios and a range of
sensitivities for long-term copper prices, discount rates, and ore milled.
39.

In its July 8, 2004 presentation, Goldman presented the results of a DCF

analysis of Minera using revised projections. Goldman also compared values for Minera and
Southern from DCF analyses in “Relative Discounted Cash Flow Analyses” that set forth
hypothetical numbers of Southern shares to be issued under certain assumptions.
40.

Following these discussions, Grupo agreed with the Special Committee’s

proposal that the number of shares to be issued in the Transaction would be determined based upon a
fixed-share exchange ratio. On August 21, 2004, Grupo delivered a revised term sheet to the Special
Committee. The term sheet proposed that Southern issue 67 million shares of common stock as
consideration for Grupo’s interest in Minera. In the term sheet, Grupo stated that its proposal that 67
million shares be issued was made “after an extraordinary effort to come to an agreement.” The
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term sheet also indicated that Grupo would support an underwritten public offering of Cerro and
Phelps Dodge’s Founders Shares following the completion of the proposed Transaction.
41.

On September 7, 2004, Grupo’s counsel distributed a draft Agreement and

Plan of Merger to Latham.
42.

On September 23, 2004, the Special Committee’s advisors distributed a

revised draft of the Merger Agreement and a term sheet to Grupo’s advisors. The revised Merger
Agreement and term sheet proposed that Southern issue to Grupo 64 million Southern shares as
consideration in the Transaction. It also proposed, among other things, that the Transaction be
subject to (i) a “majority of the minority” vote of disinterested stockholders of Southern (without
giving effect to any super majority voting rights), and (ii) a 20% “collar” around the fixed value
exchange ratio, with both parties granted a walk-away right if the average trading price of Southern
common stock in the 20 day period prior to the third day prior to the stockholder vote was outside of
this “collar.”
43.

On October 5, 2004, German Larrea and members of the Special Committee

met to discuss the remaining outstanding issues in connection with the Transaction. At this meeting,
they agreed that Southern would issue to Grupo 67 million shares of Southern common stock as
consideration in the Transaction. This amount was later revised upward to 67,207,640 to account for
Grupo’s 99.15% ownership of Minera rather than its previously-represented 98.84% ownership.
The parties further agreed that (i) the aggregate amount of net debt of Minera would not exceed $1.0
billion as of the closing of the Transaction; (ii) Southern would pay a $100 million special dividend
to its stockholders (with approximately 45.8% of that dividend to be received by stockholders other
than Grupo); and (iii) AMC would indemnify Southern for certain pre-closing environmental
matters and conditions of Minera.
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44.

Also at the October 5, 2004 meeting, Grupo and Cerro agreed that if the

parties reached agreement with respect to the terms of the proposed Transaction, both Grupo and
Cerro would indicate their intention to vote in favor of the Transaction.
45.

On October 8, 2004, the Special Committee and Grupo, through their

advisors, agreed that a vote of holders of 66Ҁ% of the Founders Shares and common shares
(including Grupo and without giving effect to any super majority voting rights) in favor of the
Transaction would be required to approve the acquisition of the shares of Minera.
46.

On October 21, 2004, Cerro and AMC entered into an agreement pursuant to

which Cerro agreed to vote in accordance with the Special Committee’s recommendation regarding
the proposed Transaction, and AMC agreed to support an underwritten public offering of Cerro’s
Southern stock.
H.

Recommendation and Approval
47.

October 21, 2004, the Special Committee met with its advisors to

consider the final terms of the Transaction.
48.

Following the Special Committee’s and the Board’s recommendation of the

proposed Transaction, Southern, SPCC Merger Sub, Inc., ASC, AMC and Minera then entered into
an Agreement and Plan of Merger (the “Merger Agreement”).
I.

Terms of the Merger Agreement
49.

The Merger Agreement provided, among other things, that AMC would

transfer its ownership of Minera shares to ASC and ASC would then merge with a newly-formed
subsidiary of Southern, with ASC surviving as a wholly-owned subsidiary of Southern.
50.

In consideration thereof, Southern would issue 67,207,640 newly-issued

Southern shares to AMC. In addition, prior to the closing of the Transaction, the $100 million
special dividend would be distributed by Southern based upon shareholders’ pre-Transaction
14
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holdings. As a result of the Transaction, all Founders Shares would be converted into shares of
Southern ordinary common stock on a one-for-one basis and all super majority voting rights would
terminate.
J.

Governance Changes
51.

The terms of the Transaction included certain governance provisions to be

adopted by Southern. These included (a) the formation of a special nominating committee to
nominate a proportional number of independent directors (not to exceed 6 nor to be less than 2), with
such committee being comprised of three directors, two of whom would be independent; (b) an
“Affiliate Transactions Committee” to evaluate and review in advance all related party transactions
that involve consideration of more than $10,000,000; and (c) that Southern stock would remain
listed on the New York Stock Exchange or another major stock exchange.
K.

Shareholder Approval and Closing of the Transaction; Post-Closing Events
52.

On November 22, 2004, Southern filed with the SEC its preliminary proxy

statement soliciting stockholder approval of the Transaction (the “Preliminary Proxy”).
53.

On February 25, 2005, Southern filed with the SEC its definitive proxy

statement soliciting stockholder approval of the Transaction (the “Proxy”). Southern sent the Proxy
to Southern’s shareholders soliciting their vote to approve the Transaction at a special meeting of
stockholders to be held on March 28, 2005.
54.

At the March 28, 2005 special shareholder meeting, the Transaction was

approved by the holders of more than 90% of the outstanding capital stock of Southern. The official
vote tally is set forth in Southern’s Quarterly Report (Form 10-Q) for the quarter ended March 31,
2005.
55.
L.

The Transaction closed on April 1, 2005.

[RESERVED]
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III.

ISSUES OF FACT AND LAW THAT REMAIN TO BE LITIGATED
A.

B.

Plaintiff’s Statement:
1.

Whether the Transaction was entirely fair; and

2.

Whether plaintiff is entitled to an award of fees and costs.

AMC Defendants’ Statement:
1.

Whether the AMC Defendants breached any fiduciary duties when they
approved the Transaction between Southern and Minera that was
negotiated over an eight month period, recommended by the Special
Committee, and overwhelmingly approved by the holders of Southern’s
stock.

2.

In late February 2004, the Special Committee’s legal advisors requested
that Grupo’s legal advisors provide a detailed term sheet relating to
Grupo’s proposal to sell Minera to Southern.

3.

On May 7, 2004, Grupo sent a revised term sheet to the Special
Committee. In the term sheet, Grupo proposed, among other things,
that, for purposes of the Transaction, Minera’s enterprise value was
approximately $4.3 billion, consisting of an equity value of
approximately $3.1 billion and net debt of approximately $1.2 billion.
Grupo further proposed that the number of Southern shares to be issued
for Minera’s $3.1 billion in equity value would be calculated based on
the 20-day average closing price of Southern stock beginning five days
prior to the closing of the Transaction.

4.

On June 11, 2004, the Special Committee met with Goldman, A&S,
Latham, and Mijares to receive preliminary due diligence reports.
Goldman discussed with the Special Committee the May 7 term sheet, a
preliminary financial review of Minera, and recent developments in the
market for Southern stock.

5.

Following this June 11, 2004 meeting, the Special Committee agreed
that representatives of the Special Committee should meet with Germán
Larrea and inform him that the Special Committee had received a
preliminary report from its advisors and that there were substantial
differences between the views of the Special Committee and Grupo
regarding Grupo’s term sheet. Because of the substantial difference in
views, the parties agreed to ask their respective advisors to meet and
discuss the appropriate valuation of Minera.

6.

On July 8, 2004, the Special Committee met with Latham, Mijares, and
Goldman to discuss recent developments in the negotiations with Grupo
and to receive a report regarding the ongoing due diligence process.
A1784
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7.

At this July 8, 2004 meeting, the Special Committee also discussed the
possibility that Grupo might offer Cerro and Phelps Dodge the
opportunity to participate in a registered offering of Southern common
stock following the completion of the proposed Transaction. After
discussing this issue with its advisors, the Special Committee concluded
that it would ask Grupo to be kept informed of the progress of any such
discussions, but that the Special Committee would not otherwise
involve itself in discussions regarding registration rights.

8.

During late July and early August 2004, Goldman and UBS discussed
the respective views of the Special Committee and Grupo regarding
valuation issues. During these discussions, UBS indicated that Grupo
believed that the number of shares of Southern stock to be issued as
consideration for the acquisition of Minera should be in excess of 80
million shares.

9.

Several times over the following two weeks, Ruiz and other members
of the Special Committee spoke with Germán Larrea regarding
valuation issues. On July 20, 2004, Ruiz provided an update to the
Special Committee and its advisors regarding these discussions.
Following discussion with its advisors, the Special Committee decided
to request a new proposal from Grupo to address its concerns relating
to valuation and corporate governance matters.

10.

On August 5, 2004, the Special Committee met to discuss the
substantial gap that remained between the exchange ratio for Minera
proposed by Grupo and the Special Committee’s view concerning an
appropriate exchange ratio. The Special Committee concluded that
Ruiz would inform Germán Larrea that the Special Committee had
instructed Latham and Goldman to negotiate with Grupo’s advisors over
the next two weeks in an attempt to determine if the parties could reach
agreement relating to Grupo’s proposal.

11.

On August 25, 2004, the Special Committee met with Goldman,
Latham, and Mijares. During this meeting, Goldman provided an
update on their discussions with UBS regarding the August 21 term
sheet, including valuation methodologies and proposals relating to the
exchange ratio. Also at that meeting, the Special Committee discussed
the registration rights provisions in the August 21 term sheet, and again
decided that the Special Committee would inform Grupo that it wanted
to be kept informed of any discussions between Grupo, on the one
hand, and Cerro and Phelps Dodge, on the other, but that the Special
Committee would not participate in the negotiations regarding proposed
registration rights.

12.

On September 15, 2004, the Special Committee met to discuss business
and legal issues raised by the draft Agreement and Plan of Merger.
A1785
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During this meeting, the Special Committee also discussed issues
relating to the number of shares of Southern stock to be issued as
consideration for the acquisition of the shares of Minera.
13.

On October 18, 2004, the Special Committee met with Goldman,
Latham, and Mijares to discuss certain remaining open issues. At this
meeting, Handelsman informed the other members of the Special
Committee that Cerro had received a letter from Grupo indicating that
Southern would be willing to provide registration rights to Cerro on
certain terms and conditions, including Cerro’s agreement to vote in
favor of the proposed Transaction. The Special Committee objected to
Grupo’s attempt to condition the registration rights on Cerro’s
agreement to vote in favor of the proposed Transaction. On October
20, following discussions between Ruiz and Germán Larrea, Grupo
agreed to amend the provisions of the draft Cerro agreement to reflect
that Cerro would vote in accordance with the Special Committee’s
recommendation.

14.

At the October 21, 2004 meeting, Latham gave a presentation on the
fiduciary duties of the Special Committee in connection with the
proposed Transaction. Goldman provided a presentation of its analysis
and methodology and opined that the proposed Transaction was fair to
Southern from a financial point of view.

15.

After considering the presentations of its counsel and financial advisors,
the Special Committee met in executive session without any
representatives of the Committee’s advisors present. In this session,
Handelsman informed the Special Committee that he would abstain
from voting on whether to recommend to Southern’s Board that it
approve the Transaction to alleviate any appearance of a conflict of
interest as a result of his negotiation on behalf of Cerro for registration
rights.

16.

Following these discussions, the Special Committee (other than
Handelsman) then voted to recommend that Southern’s Board approve
the proposed Transaction based on their determination that it was in the
best interests of Southern stockholders. Handelsman then stated that he
agreed with the Special Committee’s recommendation.

17.

The Special Committee, along with its legal and financial advisors,
subsequently met with the Southern Board and reported its
recommendation. Latham and Goldman also made a presentation.
Based on its review of the terms of the proposed Transaction, the
Southern Board unanimously approved the proposed Transaction on
October 21, 2004.
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18.

On December 22, 2004, Phelps Dodge and AMC entered into an
agreement pursuant to which Phelps Dodge agreed to vote in
accordance with the Special Committee’s recommendation regarding the
proposed Transaction, and AMC agreed to support an underwritten
public offering of Phelps Dodge’s Southern stock.

19.

James Sousa filed his complaint on January 7, 2005. Sousa voted for
the Transaction after filing his complaint. Sousa died while this action
was pending.

20.

On June 15, 2005, Cerro and Phelps Dodge sold their Southern shares
in an underwritten offering at $40.635 per share.

21.

The members of the Special Committee were independent and
disinterested. Ruiz, Palomino, Perezalonso and Handelsman had no
affiliation with any of the other Southern directors or any Grupo
affiliates before joining the Southern Board.

22.

Southern’s stock price closed at $45.92 per share on October 21, 2004,
closed at $43.72 per share on October 22, 2004, and closed at $43.80
per share on October 25, 2004.

23.

The London Metal Exchange copper spot price was $1.480525/lb. on
December 31, 2004.

24.

Southern’s stock price closed at $59.47 per share on February 25,
2005, closed at $62.91 per share on February 28, 2005, and closed at
$61.28 per share on March 1, 2005.

25.

The Theriault Trust bought 500 shares of Southern stock on October
22, 2004.

26.

The Theriault Trust bought 500 shares of Southern stock on December
13, 2004.

27.

The Theriault Trust bought 500 shares of Southern stock on May 17,
2005.

28.

The Theriault Trust bought 500 shares of Southern stock on October 4,
2005.

29.

The Theriault Trust sold 500 shares of Southern stock on October 4,
2005.

30.

The Theriault Trust sold 400 shares of Southern stock on November 7,
2005.
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IV.

The Theriault Trust sold 500 shares of Southern stock on January 27,
2006.

32.

The Theriault Trust sold 500 shares of Southern stock on January 31,
2007.

33.

The Theriault Trust bought 500 shares of Southern stock on January 9,
2008.

STATEMENT OF THE RELIEF SOUGHT BY EACH PARTY
A.

B.

V.

31.

Relief Sought by Plaintiff:
1.

Order defendants to cancel or return to Southern all Southern shares of
common stock paid in excess of the fair value of Minera as determined at
trial;

2.

Order defendants to pay Southern monetary and/or rescissory damages in
the amount to be determined at trial; and

3.

Award fees, expenses and costs to plaintiff and plaintiff's counsel.

Relief Sought by Defendants:
1.

Enter judgment in favor of the AMC Defendants; and

2.

Dismiss the Complaint with prejudice.

AMENDMENT OF THE PLEADINGS
Neither party seeks amendment to the pleadings.
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VI.

WITNESSES
A.

B.

C.

D.

Fact Witnesses:
1.

Luis Miguel Palomino Bonilla

2.

Harold S. Handelsman

3.

Armando Ortega Gomez

4.

Raul Jacob

5.

James Del Favero (The AMC Defendants intend to call this witness.
Plaintiff objects to the calling of this witness. The parties intend to raise
this issue at the pre-trial conference).

Expert Witnesses:
1.

Daniel Beaulne

2.

Eduardo Schwartz

Stipulations Regarding Witnesses:
1.

If a witness is called by a party other than the party controlling the
witness, the party controlling the witness will present the witness’ direct
testimony first. The party calling the witness then will cross examine the
witness, with the scope of cross examination not limited to the scope of
the direct examination.

2.

Unless recalled for rebuttal, each witness will be called only once.

3.

The parties agree that the deposition transcripts and video lodged with the
Court may be used during trial by all parties, including in pre and post
trial submissions. The admissibility of such deposition testimony shall be
subject to the Court’s determination of any evidentiary objection made by
a party as if the deponent were testifying live at trial. The merits of any
other objections to particular testimony (unless resolved at or before trial)
will be addressed in the parties’ post trial briefs.

Reservation of Rights:
1.

The parties reserve the right not to call any of the foregoing witnesses live
and to rely on deposition testimony.
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VII.

EVIDENTIARY ISSUES REQUIRING RESOLUTION
The parties do not anticipate any significant evidentiary issues. However, the parties

reserve the right to raise evidentiary objections at trial concerning specific documents and
testimony depending upon the reason or bases for which the document or testimony is offered.
VIII. TRIAL EXHIBITS
1.

The parties will collectively work to finalize a list of joint trial exhibits

(the “Exhibit List”) by Friday June 17, 2011. The parties will submit to the Court the Exhibit
List prior to the commencement of trial.
2.

The parties may supplement the Exhibit List at any time prior to the close

of trial with each side reserving its right to object to any such supplemental exhibits. In addition,
the parties reserve the right to introduce such additional exhibits as deemed appropriate in
rebuttal to any evidence introduced by the opposing party.
3.

Insofar as is feasible before the trial commences, all trial exhibits will be

premarked and will indicate whether they may be admitted into evidence without objection.
4.

Complete sets of deposition transcripts and deposition videos have been

lodged with the Court.
IX.

ESTIMATE OF TRIAL TIME
The Court has allotted two full days and two half days for trial beginning June 21, 2011.

The parties reserve the right to request up to two (2) additional trial days from the Court.
X.

AMENDMENT TO PRETRIAL ORDER
This Order may be amended upon application to the Court by any party for good cause

shown, or by agreement of the parties with approval of the Court.
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PRICKETT, JONES & ELLIOTT, P.A.

OF COUNSEL:
KESSLER TOPAZ
MELTZER & CHECK, LLP
Marc A. Topaz
Lee D. Rudy
Eric L. Zagar
James H. Miller
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706

By: /s/ Marcus E. Montejo
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff

MORRIS, NICHOLS, ARSHT &
TUNNELL LLP

OF COUNSEL:
MILBANK, TWEED, HADLEY &
McCLOY LLP
Alan J. Stone (DE Bar No. 2677)
Douglas W. Henkin
Mia C. Korot
One Chase Manhattan Plaza
New York, NY 10005
(212) 530-5000

By: /s/ Kevin M. Coen
S. Mark Hurd (DE Bar No. 3297)
Kevin M. Coen (DE Bar No. 4775)
1201 North Market Street
P.O. Box 1347
Wilmington, Delaware 19899-1347
(302) 658-9200
Attorneys for Defendants Americas Mining
Corporation, Germán Larrea Mota-Velasco,
Genaro Larrea Mota-Velasco, Oscar Gonzalez
Rocha, Emilio Carillo Gamboa, Jaime Fernando
Collazo Gonzalez, Xavier Garcia de Quevedo
Topete, Armando Ortega Gómez, and Juan
Rebolledo Gout
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Ashby & Geddes

By: /s/ Richard L. Renck
Richard I.G. Jones, Jr. (DE Bar No. 3301)
Richard L. Renck (DE Bar No. 3893)
P. O. Box 1150
500 Delaware Avenue, 8th Floor
Wilmington, DE 19899
(302) 888-5502
Attorneys for Nominal Defendant Southern Peru
Copper Corporation (now known as Southern
Copper Corporation)

Dated: June 14, 2011

SO ORDERED this ____ day of _________________, 2011.

__________________________________________
Vice Chancellor
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Court: DE Court of Chancery Civil Action
Judge: Leo E Strine
File & Serve
Transaction ID: 38136569
Current Date: Jun 22, 2011
Case Number: 961-VCS
Case Name: CONF ORDER In re: Southern Peru Copper Corp Shareholder Derivative Litigation
Court Authorizer: Leo E Strine

Court Authorizer
Comments:
This order is granted subject to the rulings made at the pretrial conference held on June 15, 2011.
/s/ Judge Leo E Strine
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1
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN RE SOUTHERN PERU COPPER CORPORATION :
SHAREHOLDER DERIVATIVE LITIGATION
:
:

Consolidated
Civil Action
No. 961-VCS

- - Chambers
New Castle County Courthouse
500 North King Street
Wilmington, Delaware
Wednesday, June 15, 2011
3:18 p.m.

- - -

BEFORE: HON. LEO E. STRINE, JR., Vice Chancellor.

- - TELEPHONIC PRETRIAL CONFERENCE
- - -

-----------------------------------------------------CHANCERY COURT REPORTERS
New Castle County Courthouse
500 North King Street - Suite 11400
Wilmington, Delaware 19801
(302) 255-0524
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2
1
2
3

APPEARANCES: (via telephone)
RONALD A. BROWN, JR., ESQ
MARCUS E. MONTEJO, ESQ.
Prickett, Jones & Elliott, P.A.
for Plaintiff

4
5
6
7
8
9
10
11

S. MARK HURD, ESQ.
KEVIN M. COEN, ESQ.
Morris, Nichols, Arsht & Tunnell LLP
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1
2

THE COURT:

Good afternoon.

May we

have appearances for the record, please?

3

MR. BROWN:

Yes, Your Honor.

Chip

4

Brown from Prickett Jones for the plaintiff along with

5

Marcus Montejo of my office.

6

MR. HURD:

Good afternoon, Your Honor.

7

It's Mark Hurd at Morris Nichols.

8

with me.

9

pro hac vice from Milbank are Doug Henkin and Mia

10

I have Kevin Coen

Also on the phone, who have been admitted

Korot for the AMC defendants.

11

MR. RENCK:

Good afternoon,

12

Your Honor.

13

Geddes for the nominal defendants.

14

Your Honor, Richard Renck from Ashby &

THE COURT:

Okay.

I'm on trial break.

15

My understanding is we really only have one issue in

16

dispute.

Is that correct?

17
18

MR. BROWN:

I think that's correct,

THE COURT:

Who wants to speak to it

Your Honor.

19
20

from each side very succinctly?

You have a minute

21

each.

22

didn't should be hearing a new witness at this stage,

23

just because an investment banker has chosen not to

24

come and testify in a trial involving his work.

I've read the pretrial order.

Tell me why I
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2

MR. BROWN:

Your Honor, it's Chip

Brown for the plaintiff.

3

Obviously, you've read what's in the

4

letter.

I will say the original -- the Goldman

5

representative that was most knowledgeable testified

6

and we got it on videotape.

7

questions.

8
9

Both sides asked

So it's not as though there is not
going to be a Goldman witness.

There is a Goldman

10

witness who both sides did ask questions to and had an

11

opportunity to fully find out what each side wanted to

12

find out; and it's on videotape, so you'll be able to

13

see it, Your Honor.

14

live witness.

It may not be quiet as good as a

15

Bringing in a new witness who we don't

16

get to depose until after the trial and who appears to

17

have, you know, really either no or extremely limited

18

firsthand knowledge of anything that's relevant to

19

this case, doesn't make -- we think is unfair to the

20

plaintiff.

21

MR. HURD:

Your Honor, it's Mark Hurd

22

at Morris Nichols.

I apologize that Mr. Stone is

23

involved with a preliminary injunction hearing that's

24

gone longer than anticipated with live witnesses, so
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1

he was not able to be on the phone.

2

We have done everything possible in

3

response to Your Honor's we believe preference to have

4

a live witness from Goldman, from the banker that did

5

the work.

6

The individual, Mr. Sanchez, who we

7

believed was going to testify, just recently informed

8

us that he would not show up.

9

and the defendants have tried to ask him to come.

10
11

Goldman and the company

He's refused to do so.
So we identified Mr. Del Favero.

He

12

is, as Your Honor knows, a member of the fairness

13

committee at Goldman Sachs.

14

the very opinion that's at issue in the litigation.

15

He actually considered

We know that Your Honor had commented

16

on at the summary judgment hearing the fairness

17

opinion review process at Goldman Sachs and had some

18

questions about that.

19

a position to answer those questions.

20

We believe that he would be in

It is not our expectation at this time

21

that the trial, with the revised schedule, will be

22

able to conclude next week, so we are prepared

23

certainly to make him available in advance of a trial

24

testimony date which we assume would be at
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1

Your Honor's convenience sometime to adjourn the

2

trial.

3

THE COURT:

That doesn't -- I'm

4

assuming contention interrogatories were asked earlier

5

about who was likely to be a witness at trial.

6

MR. HURD:

7

Your Honor.

8

propounded.

That is incorrect,

There were no contention interrogatories

9

THE COURT:

Is that true, Mr. Brown?

10

MR. BROWN:

It was done on a more

11

informal basis, Your Honor.

12

these depositions, the understanding was we're going

13

to have an agreement on who is going to be testifying

14

at trial, and, you know, we'll take those depositions.

15

And, you know, that went with the people in Mexico and

16

Peru and, you know --

17

THE COURT:

18

MR. HURD:

When we were setting up

Mr. Hurd, is that correct?
Your Honor, I do not have

19

firsthand knowledge because that was primarily

20

Mr. Stone that was --

21
22

THE COURT:

doubt that that would be the case?

23
24

Do you have any reason to

MR. HURD:

I have no reason to doubt

it.
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THE COURT:

Let me just say whatever

2

comments I made at some oral argument a while ago were

3

a while ago.

4

about me and my interests, then I expect that you

5

would have promptly identified this gentleman as a

6

relevant witness and made him available for

7

deposition.

8
9

And if the defendants thought it was

It's simply not fair to the plaintiffs.
Because the other thing about people

who want to be witnesses is they get deposed, and when

10

they get deposed, you learn things, and you might ask

11

other people or shape your trial strategy differently.

12

It just adds an unfair element of surprise.

13

the 1930s, we decided with the Rules of Civil

14

Procedure to eliminate surprise, at least insofar as

15

your opponent was diligent and asked questions.

16

And in

It's regrettable that the lead banker

17

for a client, even with the passage of time, would

18

decline coming to testify.

19

a different institution, but, you know, he was the

20

lead banker.

21

I understand he may be at

So I'll watch the video and we'll deal

22

with it then.

23

set-up of live witnesses; correct?

24

Otherwise, we have a fairly truncated

MR. HURD:

Yes, Your Honor.

We've
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1

certainly worked to try to narrow the number of

2

witnesses.

3

complete the trial next week.

4

We're skeptical we'll actually be able to

THE COURT:

No, I understand that.

5

And if you don't, I don't want anybody on the edge of

6

their seat rushing through because events a bit out of

7

everybody's control have truncated the trial time next

8

week.

9

that has proceeded on an emergency basis to date.

10

Okay?

There has been nothing about this case

Now, I am going to tell you, we are

11

going to finish the trial -- if we have to have extra

12

days, we're going to come back relatively promptly.

13

And you will come out of the trial in preliminary

14

injunction mode, which is expect to have your opening

15

briefs due in something like five calendar days and

16

then answers in something like three or four, and to

17

have a post-trial argument.

18

MR. HURD:

19

THE COURT:

Okay?
Understood, Your Honor.
Because my team on this,

20

the people who are up to speed on this is me and

21

someone else, and we're going to get to work on this

22

with me and someone else.

23

post-trial argument August 20th.

24

looking at trial each day, shaping your brief from

So I'm not having any
So I would be
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1
2
3

that.
And you'll be getting obviously, daily
transcript from our excellent reporting staff.

4

MR. HURD:

We'll be ready, Your Honor.

5

THE COURT:

6

all, and I will wait to see you next week.

Okay.

Good.

Thank you

7

MR. HURD:

Thank you, Your Honor.

8

MR. BROWN:

9

(Conference adjourned at 3:25 p.m.)

Thank you, Your Honor.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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1

THE COURT:

Good morning.

2

MR. BROWN:

Good morning, Your Honor.

3

Shall we do the introductions first?

4

THE COURT:

Sure.

5

MR. BROWN:

At the counsel table with

6

me is Lee Rudy at the front table and Eric Zagar.

7

the back table, you know Marcus Montejo from my firm,

8

Jamie Miller, and one of the paralegals from the

9

Kessler Topaz firm, Johanna Yen.

10

THE COURT:

11

Good morning, Mr. Stone.

12

MR. STONE:

At

Good morning, everyone.

Good morning.

With me

13

today is Douglas Henkin, my partner, and I think you

14

know Mr. Coen from Morris Nichols.

Mr. Renck is here.

15

THE COURT:

Good morning Mr. Renck.

16

MR. STONE:

And one of my associates,

18

THE COURT:

Good morning.

19

MR. STONE:

Also here from Mexico City

17

Seth Zoracki.

20

is Alberto de la Parra, who is the general counsel of

21

Grupo Mexico, and also counsel for Grupo Mexico,

22

Javier Gomez.

23

THE COURT:

24

You may proceed.

Good morning, everyone.
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MR. STONE:

1
2

into it and call the first witness.
THE COURT:

3
4

Looks like we'll get right

I read the pretrial brief,

so I feel well into it and deeply enmeshed in copper.

5

MR. STONE:

6

call Luis Miguel Palomino.

7

MR. STONE:

Your Honor, the defendants

For the convenience of the

8

Court and parties, we've distributed witness binders.

9

You should have one on your desk.

10

LUIS MIGUEL PALOMINO BONILLA, having

11

been first duly sworn, was examined and testified as

12

follows:
DIRECT EXAMINATION

13
14
15

BY MR. STONE:
Q.

Good morning, Mr. Palomino.

Could you

16

tell the Court about your educational background

17

beginning after high school?

18

A.

Yes.

I studied economics at the

19

Universidad del Pacifico in Peru.

20

a Ph.D in finance from the University of Pennsylvania,

21

the Wharton School.

22
23
24

Q.

Okay.

And I then obtained

Did you work between your

undergraduate years and getting your Ph.D?
A.

Yes.

I worked for about three years
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1

at the Central Bank of Peru, the National Development

2

Corporation, and an affiliation of the National

3

Development Corporation.
Q.

4
5

Could you tell the Court about your

employment history after obtaining your Ph.D?
A.

6

When I completed my Ph.D., I first was

7

a consultant for about six months for the

8

InterAmerican Development Bank.

9

researcher at a research institution in Lima with a

I then worked as a

10

group of economists led by Jeffrey Sachs where we

11

prepared a structural adjustment and stabilization

12

program for Peru.

13

of a leading consulting firm there.

I then became the chief economist

I then headed -- set up and headed a

14
15

brokerage firm in Peru, and I was hired to set up the

16

local office of a British broker called Smith New

17

Court.

18

acquired by Merrill Lynch, and I became a head of the

19

Merrill Lynch office in Peru, which position I held

20

until 2000.

21

to New York, where I became chief economist for Latin

22

America.

23
24

About a year after that, Smith New Court was

I then was transferred by Merrill Lynch

And since I left there at the end of
2002, I have worked as an independent consultant in
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1

various positions.

2

financial economics and corporate finance at both the

3

undergraduate and graduate level of the Universidad

4

del Pacifico.

5
6

Q.

I have also been a professor of

And what years did you work for

Merrill Lynch?

7

A.

From 1995 until 2002.

8

Q.

And what positions did you hold there?

9

A.

I was a CEO of Merrill Lynch in Peru.

10

My main responsibilities were research at that point.

11

I was the country analyst and equity analyst for Peru

12

initially until 1998, and from '99 to 2004, Peru,

13

Colombia and Venezuela.

14
15
16

Q.

When you went to New York, what was

your position?
A.

I was chief economist for Latin

17

America and in charge of coordinating all strategic

18

recommendations for the region.

19
20
21

Q.

While you were at Merrill Lynch, what

industries did you cover?
A.

While I worked in Peru, I was the

22

equity analyst for Peru.

In those days, the emerging

23

market coverage was typically done on a country basis

24

as opposed to sectoral basis.

As opposed to being
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1

covered by sectors, it was covered on a geographical

2

basis.

3

the Peruvian stock market.

4

big in Peru; I did the banking sector; I did cement,

5

and a couple other companies, electricity and the

6

like.

7
8
9

So I did most sectors that were relevant in

Q.

So I did mining, which is

And what mining companies did you

cover while at Merrill Lynch?
A.

We covered Southern Peru Copper.

10

covered Minsur and we covered Compania de Minas

11

Buenaventura.

12

Q.

What is your current occupation?

13

A.

I hold several positions.

We

I am on two

14

boards, one of them being Southern Copper.

15

of a think tank called the Instituto Peruano de

16

Economia in Lima, and I do private consulting.

17

also am the director of the master in finance program

18

at the Universidad del Pacifico.

19
20

Q.

I am head

And I

For which company other than Southern

Copper do you serve on the board of directors?

21

A.

For a company called Aventura Placa.

22

Q.

And what is the business of that

23
24

company?
A.

It is a mall developer and operator, I
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1
2
3
4

8

think the second largest in Latin America.
Q.

And what type of consulting

assignments do you generally do?
A.

Often, it's some valuation issues.

We

5

do some strategic planning for financial

6

decision-making by companies, some advice on M&A, that

7

kind of work.

8
9
10
11

Q.

Okay.

You mentioned that you taught.

What courses did you teach?
A.

I taught financial economics and

corporate finance.

12

Q.

And during what years?

13

A.

Initially, from 1989 to 1992, I taught

14

financial economics alternating between the

15

undergraduate and the graduate program, each semester.

16

I then have taught -- at different opportunities, I

17

taught financial economics once.

18

in around 19 -- I'm sorry -- around the year 2007, I

19

believe.

20

believe it was 2009 was the last time, I think.

21
22

Q.

I believe that was

And then I taught corporate finance in I

Are you currently a director of

Southern Copper Corporation?

23

A.

Yes, I am.

24

Q.

Just so we're clear, Southern Peru
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1

Copper Corporation changed its name to Southern

2

Copper?

3
4
5
6

A.

Yes.

Following the merger and other

issues, yes.
Q.

Okay.

When did you become a director

of Southern Peru Copper Corporation?

7

A.

That was around March of 2004.

8

Q.

And how was it that you became a

9
10

9

director of Southern Peru Copper Corporation?
A.

I was contacted initially by

11

executives of the Peruvian pension funds who held a

12

significant number of shares in Southern Peru, and

13

asked me if I would be willing to be on the board of

14

the company because they intended to propose that I be

15

nominated to the board.

16

having somebody independent and that they knew on the

17

board, because of the size of their investment there.

18

And I agreed.

And they were interested in

And I was subsequently contacted by

19
20

Mr. Armando Ortego from the general counsel of

21

Southern, and asked if I wanted to be on the board,

22

and I agreed.

23
24

Q.

Do you recall how much stock the

pension funds held?
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A.

1

I believe they held about one-half or

2

something of what was called the float, and something

3

on the order of 8 or 9 percent, I believe was the

4

figure.

5

Q.

And at the time that Ortega contacted

6

you, did you have an understanding of who you were

7

replacing on the SPCC board?
A.

8
9

Yes.

I was told from the very

beginning.

10

Q.

Who was that?

11

A.

Mr. Pedro-Pablo Kucyzinski.

12

Q.

Who was Pedro-Pablo Kucyzinski?

13

A.

He's a well-known financial executive.

14

He's worked in Peru in the Central Bank in the past.

15

He was Minister of Energy and Mines in the Belaunde

16

Administration in the 1980s.

17

high position in First Boston in the U.S. at some

18

point.

I understand he had a

19

He then ran some private equity funds

20

and did other private business in Peru and the United

21

States.

22

Q.

What if any understanding did you have

23

of why Mr. Kucyzinski was leaving his position on the

24

SPCC board?
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A.

1
2

11

He was leaving because he was becoming

Minister of Finance and Economics in Peru.
Q.

3

Now, prior to being contacted by

4

Mr. Ortega, did you have any affiliation with Grupo

5

Mexico?

6

A.

No.

7

Q.

When did you first learn about the

8

possible sale of Minera Mexico to Southern Peru Copper

9

Corporation?
A.

10

I believe when the pension funds

11

initially contacted me, they made mention that there

12

was some transaction coming up, that they were

13

particularly interested in me being there to be a part

14

of the decision process.

15

and I believe I found out the details when I joined

16

the special committee and was informed of what was

17

going on.

18

Q.

I didn't know the details,

So at the time you joined the SPCC

19

board, what was the status of the discussions relating

20

to this proposed transaction?
A.

21

At that point, not much had transpired

22

yet.

They had -- the committee members had already

23

selected legal counsel, Latham & Watkins, and Goldman

24

Sachs, and that was as far as they had gotten when I
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1
2

joined.
Q.

When you joined the SPCC board, did

3

you immediately become a member of the special

4

committee?

5

A.

Yes.

I believe I was asked to -- when

6

I was asked to become a member of the board, they

7

asked me specifically if I would serve on the special

8

committee, and I agreed to that too.

9

Q.

Now, when you joined the special

10

committee, who were the other members of the special

11

committee?

12

A.

They were -- Mr. Carlos Ruiz Sacristan

13

was the chairman, Mr. Hank Handelsman, and

14

Mr. Gilberto Perezalonso.

15

Q.

What was your understanding with

16

respect to whether any members of the special

17

committee were affiliated with Grupo Mexico?

18

A.

My understanding was that they were

19

not, that they were independent.

20

counsel went through this issue of independence with

21

each one of us and with the group as a whole.

22
23
24

Q.

And our own legal

What was the purpose of the special

committee as you understood it?
A.

To evaluate the transaction that had
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13

1

been proposed and to decide whether we would recommend

2

it or not to the board.

3

Q.

I want you to take a look at what's

4

been marked as Joint Exhibit 16, which is Tab 1 in the

5

binder that should be up there.

6

A.

Tab 1, you said?

7

Q.

Yes.

8

A.

Yes.

9

Q.

And ask you to flip over a couple of

10

pages behind the cover e-mail and the cover letter.

11

A.

Mm-hmm.

12

Q.

And there are some resolutions there.

13
14

Do you recognize those resolutions?
A.

Yes.

I saw them at some point.

This

15

is resolutions that took place before I joined the

16

Southern board.

17

formed the independent -- the special committee to

18

evaluate the transaction.

19

Q.

I believe it's the resolutions which

Now, if you take a look at the fourth

20

paragraph, the one that begins "NOW, THEREFORE, BE IT

21

RESOLVED ...."

22

A.

Yes.

23

Q.

And I'm not going to read the whole

24

thing, but it charges the special committee, and I'll
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1

read at the end, " ... with the duty and sole purpose

2

of such Special Committee to evaluate the Transaction

3

in such manner as the Special Committee deems to be

4

desirable and in the best interests of the

5

stockholders of the Corporation."

6

A.

Mm-hmm.

7

Q.

To what extent did the special

8

committee have the authority to negotiate with Grupo

9

Mexico?
A.

10

Well, as it says here, we had to

11

evaluate in any way that deems to be desirable, in

12

such manner as deems to be desirable.

13

not try to make our own proposals to Grupo Mexico, we

14

could negotiate with them in the sense of telling them

15

what it is that we don't agree with; and if we are

16

going to evaluate this in a way that makes this

17

transaction move forward, then you're going to have to

18

change the things that we don't agree with or we won't

19

be able to recommend it.

While we did

So to that extent, there was

20
21

negotiation going on, and we were aware that this was

22

something we had to do in order to comply with our

23

duties.

24

Q.

And to what extend did the special
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1
2
3
4
5
6
7
8
9
10

committee, in fact, negotiate?
A.

In the way that I explained.

that extensively throughout the whole process.
Q.

What authority did the special

committee have to retain advisors?
A.

We had full authority to retain any

and all advisors we required at our sole discretion.
Q.

And who did the special committee

retain as their advisors?
A.

As I indicated, we retained

11

Latham & Watkins for U.S. legal advice.

12

the law firm of Mijares in Mexico.

13

Goldman Sachs for the financial advice.

14

retained, later on, a mining consultant,

15

Anderson & Schwab.

16

We did

Q.

We retained

We retained
And we

And what involvement did you have in

17

the involvement of the special committee's legal and

18

financial advisors?

19

A.

I was not a part of the selection of

20

Goldman Sachs and Latham & Watkins, but I was a part

21

of the selection of Mijares and Anderson Schwab.

22

Q.

What if any concerns did you have

23

about the special committee's retention of

24

Latham & Watkins and Goldman Sachs as its advisors?
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1

A.

None.

2

Q.

Okay.

And what involvement did you

3

have with respect to the retention of

4

Anderson & Schwab?

5

A.

I participated in evaluating the

6

various mining specialists, mining consultants that

7

made proposals to us, and we decided to go with

8

Anderson & Schwab.

9

process.

10
11
12

Q.

That was part of the decision

And why did the special committee

retain Anderson & Schwab?
A.

I don't recall the details, but we

13

thought that they were better -- that they were better

14

consultants than the other ones that we had evaluated.

15
16
17

Q.

Okay.

How did the special committee

learn of Anderson & Schwab?
A.

I believe that the various consultants

18

that we evaluated and received proposals from were

19

suggested by Goldman Sachs, I think.

20

number of opportunities.

21

exactly, probably three or four.

22

them and decided on Anderson Schwab.

23
24

Q.

They suggested a

I don't remember how many
And we evaluated

If you would turn to Tab 2, which is

what's been marked as Joint Exhibit 66, do you
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1

recognize this document?

2

A.

Yes, I have seen this document.

3

Q.

And what is it?

4

A.

It is a letter addressed to Carlos

5

Ruiz Sacristan directed to the special committee from

6

Armando Ortega, secretary of the board, responding to

7

our comments on the term sheet that they sent on

8

March 25th.

9

Q.

Okay.

Directing you to the second

10

paragraph, I'm not going to read the entire thing, but

11

it raises an issue with respect to the execution of

12

the engagement letter with Anderson & Schwab.

13

A.

Yes.

14

Q.

And it says that two of the outside

15

consultants who would serve as the mining team,

16

Mr. Charles Smith and Mr. Ralph Stricklen, have a

17

conflict of interest with SPCC, and for these reasons,

18

Mr. Ortega is asking the committee to consider other

19

mining consultants.
What happened as a result of

20
21

Mr. Ortega's request that the committee not hire or

22

not -- not hire the two consultants, Mr. Smith and

23

Mr. Stricklen?

24

A.

Well, we looked into the matter, and
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1

indeed, Mr. Smith was suing the company, had a legal

2

conflict with the company; so, yes, indeed, he had a

3

conflict of interest and we asked that he not be part

4

of the team.

5

have anything that really amounted to a conflict of

6

interest and what we needed for service, and we

7

maintained Anderson & Schwab with changing Mr. Smith.

8
9
10
11

Q.

We decided that Mr. Stricklen did not

Now, generally speaking, how did you

use the financial, legal and mining advisors to
evaluate the proposed transaction?
A.

As one would when one hires experts,

12

we used their expert opinion for the matters in which

13

they were qualified; the mining consultants, for

14

instance, regarding mining technical issues in the

15

mining and ore bodies and mining technologies and

16

forecasts and costs and the like; we used Goldman

17

Sachs for the financial advice; and we used our legal

18

counsel in the United States and Mexico for legal

19

matters.

20

Q.

And to what extent did you rely on

21

these advisors in determining whether to recommend the

22

proposed merger to SPCC's board?

23
24

A.

In the matters that we consulted with

them to a great extent, that's what we hired them for.
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1

Of course, we had to make the choices, the decisions

2

in the end, but we relied heavily on their advice.

3

Q.

I want to talk a little bit about the

4

special committee process.

5

did the special committee meet?

6

A.

Approximately how often

There was no regular meeting schedule,

7

but we met quite frequently.

8

say, both in person and over the phone.

9
10

Q.

Dozens of meetings, I'd

Were minutes kept of the special

committee's meetings?

11

A.

Yes, they were.

12

Q.

What was the process for keeping

13
14

minutes of the special committee's meetings?
A.

I believe counsel would keep minutes

15

of the meetings as they were going on.

16

prepare a draft, and the draft would be reviewed at

17

later meetings, and approved with any changes that

18

were necessary.

19
20

Q.

They would

Did the minutes accurately reflect

what took place at the special committee's meetings?

21

A.

Of course.

22

Q.

Take a look behind Tab 3.

23
24

That's what they're for.
This is

Joint Exhibit 129.
A.

Mm-hmm.
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1

Q.

What is this document?

2

A.

This is the proxy statement that was

3
4

prepared for the proposed transaction.
Q.

I want you to take a look at Page 16.

5

And I'm referring to the numbers at the bottom of the

6

page, not the ones at the top right.

7

section there that says, "THE MERGER" and then a

8

subsection that says, "Background of the Merger."

9

you familiar with this background of the merger

10

There is a

Are

section?

11

A.

Yes, I have read the proxy statement.

12

Q.

And did you read this proxy statement

13

before it was sent to the shareholders?

14

A.

I believe so.

15

Q.

And what is generally contained in

16
17

this section on the background of the merger?
A.

It explains roughly how the process

18

worked, and it gives a fairly detailed account of what

19

the special committee did and how the negotiations

20

proceeded until the transaction -- until we

21

recommended the transaction to the board.

22

Q.

Now, do you believe that this section

23

provides an accurate summary of the special

24

committee's process and valuation of the merger?
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A.

1
2

It is a summary, but yes, it is fairly

accurate, I would say.
Q.

3

Now, in terms of the process with

4

respect to the transaction, when you joined the

5

special committee, what was the status of the back and

6

forth between the special committee and Grupo Mexico?
A.

7

When I joined, as I indicated, not

8

much had been done because the proposal, the Grupo

9

Mexico proposal had not been presented in such a way

10

that it could be adequately evaluated.

11

properly determined consideration, for example.

12

seemed to be more of a vague notion that a merger

13

could take place, but it hadn't been specified or

14

clarified in such a way that we could sit down and

15

evaluate it as a proposal.
Q.

16

There was no
It

At some point did the special

17

committee receive a more detailed proposal from Grupo

18

Mexico?

19

A.

Yes.

Actually, I think there were a

20

couple of intervening steps before we finally received

21

what we considered a proper term sheet.

22

Q.

Okay.

Let's take a look behind Tab 4.

23

This is Joint Exhibit 155.

24

document?

Do you recognize this
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1
2
3

A.

Yes.

This is the so-called term sheet

that they presented on March 25th of 2004.
Q.

Okay.

And if you would turn over to

4

the second page of the document, there is a section

5

there that says, "Proposed Consideration."

6

the proposed consideration in the proposal?

7

A.

What was

It says proposed consideration is the

8

enterprise value of M&M amounts to $4,318 million, but

9

that is not a consideration.

There is no proposed

10

consideration that can be evaluated.

11

statements of some information that did not amount to

12

a proposed consideration.

13
14
15

Q.

They were making

And what was the special committee's

reaction to this term sheet?
A.

The one I just told you, that we went

16

back to them and said, This is not something that we

17

can evaluate because this is not a proper term sheet.

18
19

Q.

Take a look at the next tab, which is

Joint Exhibit 83.

20

A.

Mm-hmm.

21

Q.

Do you recognize this document?

22

A.

Yes.

23
24

It's minutes of a special

committee meeting.
Q.

Were you in attendance at this
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1

meeting?

2

A.

Yes, I was.

3

Q.

Okay.

It notes in the first

4

substantive paragraph that the purpose of the meeting

5

was among other things to discuss the term sheet

6

received from Grupo Mexico relating to Grupo Mexico's

7

proposal to sell Minera Mexico to the company in

8

exchange for shares of the company's common stock.

9

A.

Mm-hmm.

10

Q.

What was the result of those

11
12

discussions at this meeting?
A.

As I've indicated, we concluded that

13

there was -- it was not a proper term sheet and we

14

could not really do our job with it, and we requested

15

that they presented a proper term sheet.

16
17
18
19
20
21
22

Q.

Who was appointed to make that

request?
A.

I don't remember exactly.

It's here

on the minutes, I'm sure.
Q.

Who among the committee members had

the most discussions with Mr. Larrea?
A.

Most of the discussions were held by

23

Mr. Ruiz Sacristan, first, because he was chairman of

24

the committee and, second, because he was based in
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1

Mexico.

Where, in my case, I was at that point based

2

in Washington, D.C., and Hank Handelsman was based out

3

of Chicago, so it was more complicated for us to

4

contact Mr. Larrea.

5

So while we all did meet with him on

6

some opportunities, Mr. Ruiz Sacristan, and to some

7

extent, Mr. Gilberto Perezalonso, met with him more

8

frequently.
Q.

9
10

Would you look at Tab 6, which is

Joint Exhibit 65?

11

A.

Mm-hmm.

12

Q.

What is this document?

13

A.

It is a letter by Carlos Ruiz

14

Sacristan and the presentation of the special

15

committee to Mr. German Larrea, the chairman of the

16

board of Grupo.

17
18
19

Q.

And what was the purpose of this

A.

It was a letter sent to try to help

letter?

20

them in clarifying what an appropriate term sheet was.

21

Since we had asked for a term sheet before and had not

22

received one that was appropriate, we sent some ideas

23

on what it is that we needed to be clarified.

24

For example, as you can see, it says,
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1

For proposed consideration, please indicate what it is

2

that you say you want to be paid in shares, tell us

3

how many shares, what is the ratio you're talking

4

about, what is a number of other information we

5

needed, the net debt of Minera Mexico, the structure

6

of that debt, the tax implications of the proposal.

7

They had mentioned creating a single class of common

8

stock.

9

issues that had not, I believe, been mentioned in

How that would work.

Corporate governance

10

their term sheet and we thought should be included.

11

Various issues that are indicated there.

12

Q.

Okay.

If you would turn to Tab 7

13

which is Joint Exhibit 84, do you recognize this

14

document?

15

A.

16
17

Yes.

It's also minutes of a meeting

of the special committee.
Q.

If you look at the second page of the

18

document, there is a paragraph at the bottom, and it

19

says, "Mr. Ruiz advised the other members of the

20

Committee and the Committee's advisors that he

21

intended to meet with Mr. Larrea, Armando Ortega, the

22

General Counsel of Grupo Mexico, and representatives

23

of Mijares."

24

To your knowledge, did Mr. Ruiz meet
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1

with Mr. Larrea?

2

A.

As I can recall, he did.

3

Q.

And was it common for Mr. Ruiz or

4
5

Mr. Perezalonso to meet with Mr. Larrea?
A.

Yes, it was fairly common.

In

6

general, we tried to have the communication flow from

7

our advisors to their advisors, but at some points it

8

was to the advantage of -- in order to be more

9

precise, avoid communication errors, and go directly

10

to who was in the end making the decisions on Grupo

11

Mexico, we would contact regularly Mr. Larrea.

12
13
14
15
16
17

Q.

In your experience, is Mr. Larrea

someone who likes to have meetings on the phone?
A.

No.

I believe Mr. Larrea never has

phone meetings.
Q.

Did Grupo Mexico eventually provide

the special committee with a revised term sheet?

18

A.

Yes, they did.

19

Q.

Take a look at Tab 8.

20

A.

Mm-hmm.

21
22

It's the revised term sheet

that was presented by Grupo.
THE COURT:

Mr. Stone, just for the

23

record, I think it probably would be useful when you

24

have the witness go to the tab, to also ask him to
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1

identify the Joint Exhibit number, just because when

2

we go back over the transcript -- these

3

witness-specific binders are extremely helpful, but

4

going back, it may not be clear what Tab 8 is to

5

anybody at 2:00 in the morning doing a post-trial

6

brief, or me at some more reasonable hour reading the

7

transcript.
MR. STONE:

8
9

Yes.

I was trying to do

that myself, Your Honor, and I slipped up on this one.

10

THE COURT:

It's fine.

11

MR. STONE:

This is Joint Exhibit 156.

12

BY MR. STONE:
Q.

13
14

And generally, what were the revised

terms that Grupo was proposing in this term sheet?
A.

15

If I recall correctly, we considered

16

that this was a proper term sheet that we could work

17

with.

18

addressed one by one the issues that we had asked to

19

be informed of or said that should be part of a

20

revised term sheet.

21

could start to evaluate and work on.

22
23
24

It had a specified consideration, and it

Q.

Okay.

And so we -- this is something we

What was the special

committee's reaction to this term sheet?
A.

Initially, there were many aspects to
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1

the term sheet.

2

finally got something that we can really work on.

3

Second, they were -- I believe they were asking for

4

the consideration to be made in a number of Southern

5

Copper shares which would be floating depending on the

6

value, on the price of Southern Copper shares in the

7

market.

We

So they were fixing the value of

8
9

The first reaction was, Okay.

Minera Mexico at a given level and then letting the

10

price of Southern Copper float, and the number of

11

shares result from that.

12

and another one which was moving, and that was a

13

concern.

14

Q.

So there was one fixed value

And what did the special committee do

15

after receiving this revised term sheet in terms of

16

the process and in terms of what its advisors were

17

instructed to do?

18

A.

Well, our advisors began working on

19

obtaining information and doing the due diligence,

20

both legal and financial, and the mining consultants

21

did the mining due diligence, if that's what we can

22

call it, to obtain all the information that they

23

needed in order to advise us with regards to the

24

valuation of Minera Mexico and, at our request, the
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1

valuation also of Southern Copper.

2

Copper, then.

3
4
5

Q.

Okay.

Let's take a look at Tab 9.

That's Joint Exhibit 101.
A.

Southern Peru

What is this document?

It is the June 11th presentation that

6

Goldman Sachs made to the special committee.

7

says there, it's preliminary materials presented to

8

the committee.

9
10

Q.

As it

Is this the first such presentation

that you received from Goldman Sachs?

11

A.

I believe so.

12

Q.

I want to pause for a second and

13

discuss the dynamic between the special committee and

14

Goldman Sachs.

15

A.

Can you describe that dynamic?
In general, we would instruct them as

16

to what it is we wanted them to do, and then they

17

would use their expertise and do so, prepare the

18

information and advice that we had asked them for, and

19

then they would present it to us.

20

In general, the things that they would

21

present to us were -- gave us -- they would give us

22

information on how the values that were being

23

determined were being reached, how sensitive they were

24

to the various assumptions, and gave us guidance with
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1

regards to this information.
Q.

2

To what extent, if at all, did the

3

special committee critically analyze the work that was

4

coming out of its experts?

5

A.

Well, we always questioned and asked

6

them how come, why did they do it this way, and tried

7

to understand what they were doing.

8

I'm sure that we asked them to do some things that

9

they hadn't done or to change some things that they

10

did.

11

They're good at what they do.

12

their advice.

13
14
15

At some points,

But in general, they know how to do their work.

Q.

And so we took a lot of

Let's go back to Joint Exhibit 101.

What was the purpose of this presentation?
A.

It was a first presentation, as I

16

recall, on the first work that they had done on

17

valuation for Minera Mexico.

18

listed company.

19

information on it.

20

obtained information.

21

they had interviewed the top executives, but I think

22

they had.

23
24

Minera Mexico was not a

There was not a lot of public
They had visited a data room and
I'm not sure if at this point

We can check and look at the details.
And with that initial information,

they presented a preliminary view of what Minera
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1

Mexico was about.
Q.

2

Taking a look at Page 4 of the

3

presentation, which is an executive summary and

4

process update --

5

A.

Mm-hmm.

6

Q.

-- what were the various analyses that

7

Goldman Sachs applied in this presentation?
A.

8
9

As can be read there, the attachment

here contains a preliminary analysis of public market

10

comparisons, discounted cash flow analysis, some of

11

the parts, market valuation from Grupo Mexico.
They take into account a number of

12
13

issues that had to be considered when doing these

14

valuations.

15

looking into the issue of synergies from the potential

16

merger, contribution analysis of Minera Mexico in

17

Southern Peru.

It mentioned that Anderson & Schwab is

18

And it indicates that at this stage,

19

they haven't been looking at the legal due diligence

20

yet because there was not enough information at that

21

point.

22

Q.

Okay.

If you would turn to Page 31 of

23

the presentation, it has an identification number that

24

ends in 3369.
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1

A.

Yes.

2

Q.

There is a section there on valuation

3

analyses.

4

projections.

And there are two cases, an MM case and

5

an A&S case.

What were those two cases?

A.

6

And there is a discussion of some of the

The so-called MM case was the

7

projections and forecasts based on the information

8

provided by the Minera Mexico management.

9

case referred to the adjustments made to those

And the A&S

10

projections by Anderson & Schwab.

11

all the information presented by the management of

12

Minera Mexico and revised it, adjusted it, according

13

to their expert opinion.
Q.

14

Okay.

They had reviewed

And how did the assumptions

15

with respect to long-term copper prices vary as

16

between those two cases?

17

A.

Well, Anderson & Schwab was proposing

18

85 cents I believe at that point, from what I can see

19

here.

20

pound of copper forecast for the long-term.

21

were other issues, too, in terms of -- if I remember

22

correctly, I don't know at which stage in the

23

valuation it was, but Anderson & Schwab also corrected

24

for increased capital expenditures, increased costs of

And Minera Mexico management was using a $1 per
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1

other nature, reduced recovery rates, and production

2

overall, so there were various adjustments made, if I

3

remember correctly, all of them reducing the value

4

that would have resulted from the management

5

projections.
Q.

6
7

Okay.

Speaking of those adjustments,

take a look at Page 36 of the presentation.

8

A.

Yes.

9

Q.

What does that chart show?

10

A.

It is pretty much what I was just

11

mentioning.

12

illustrate the reconciliation between the MM case and

13

A&S case, is how do you get from what Minera Mexico is

14

proposing to how do you get to what Anderson Schwab

15

are saying.

What they do is, in this chart, they

And you start by saying what the

16
17

consideration is, what the enterprise value for the

18

company is, you take away the debt, you get the equity

19

value of the company, and you start subtracting the

20

Anderson Schwab issues.
First, copper price outlook, the

21
22

impact that lower copper prices would have on the

23

value.

24

Second, we are not at this point -- at
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1

that point, we did not have enough information yet to

2

ascribe any value to tax benefits and others that

3

Minera Mexico was claiming existed.

4

of reduced production, as I indicated earlier, of cost

5

increases and increased capital expenditures.

There was issues

In addition, there was also the issue

6
7

of the price of molybdenum.

It is the second most

8

important product of both the Peruvian operations and

9

the Mexican operations.

So what you assumed regarding

10

the price of moly also had an impact on price of

11

forecasts and valuation.
Q.

12
13

Turn over onto the next page and the

page that follows, 37 and 38.
A.

14

What are those pages?

They are sensitivity analysis tables

15

for the discounted cash flow valuation of Minera

16

Mexico.

17

assumptions regarding this case, on the first chart,

18

the price of copper and the discount rate used in both

19

the MM case and the A&S case.

20

What they do is they present under various

And in the second page, it's a

21

sensitivity analysis where instead of the copper

22

price, we have different assumptions regarding

23

production of Minera Mexico.

24

using the 85 cents for copper, long-term price for the

In this case they were

CHANCERY COURT REPORTERS

A1852

35

L. M. Palomino - Direct

1
2

other ones.
Q.

And in general, how did the range of

3

values in these preliminary DCF analyses compare to

4

the number that Grupo Mexico was ascribing to Minera

5

Mexico in its proposal?

6

A.

Well, as you can see, in general, the

7

numbers tended to be lower.

Only under the most

8

optimistic assumptions, the numbers come close to what

9

Minera Mexico had been proposing.

What I mean, what

10

these sensitivity analysis tables do is, since we're

11

looking at a two-dimensional presentation, you can

12

only look at two at a time, the sensitivity to two

13

factors at a time.

14

that are important, as we can see on the next page

15

where they deal with production also.

16

look at them two at a time.

17

There are, in fact, other factors

You can only

And so you get an idea of the main

18

factors that affect valuation, and there are many

19

other minor ones.

20

valuation to changes in the basic assumptions?

21

Typically, you would look at -- towards the center of

22

the table is what, at the point where the table is

23

presented, tends to be what would be considered the

24

more central value, but you have to see what the

How sensitive is the estimated
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1
2

options are and how sensitive the analysis is.
Q.

Okay.

What was the committee's

3

reaction to this fact that the range of values was

4

generally lower than the values that Grupo Mexico was

5

ascribing to Minera Mexico?

6

A.

I guess it wasn't that surprising that

7

it was low.

One would imagine that when you make an

8

initial proposal, you're going to try to get the

9

highest price you can get.

We did our job of trying

10

to do the valuation.

11

but the preliminary numbers indicated that what Grupo

12

Mexico was asking was too much.

13
14
15

Q.

This was preliminary, mind you,

Take a look at Page 39.

What is this

illustrative look-through analysis?
A.

If I remember correctly, what this

16

does, and it's illustrative, is Grupo Mexico was

17

listed on the stock market in Mexico and Grupo Mexico

18

had several parts, Minera Mexico being one of them.

19

So one way of trying to approach a valuation for

20

Minera Mexico is to see how much is Grupo Mexico worth

21

and then try to take off the other parts and what the

22

residual value would be, what Minera Mexico would be

23

worth, according to this analysis.

24

The trouble, of course, is that since
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1

none of the other parts of Grupo Mexico were listed on

2

the stock market, how you valued them and what

3

percentage of Grupo Mexico's value could be ascribed

4

to each its parts was a little difficult to determine.

5

But they did that under certain

6

assumptions, assuming zero value for ASARCO and GFM,

7

and assuming a premium to GM, and they have various

8

ways of evaluating it.

9

parts that are not Minera Mexico, and you come up with

10

And then you subtract the

a valuation, a residual valuation of Minera Mexico.

11

Q.

12

analysis?

13

A.

And what was your reaction to this

Well, first of all, the results were

14

also that Minera Mexico was valued at considerably

15

less than what they were asking for, but this analysis

16

is quite limited.

17

what it is that you assume.

18

It's quite arbitrary in terms of

And the other issue is that the

19

transaction that had been proposed conceptually,

20

before you determined a price for it, was a good idea.

21

That is, if you had been the same -- if the

22

shareholders of one of the other companies had been

23

100 percent the same, the merger would have in

24

principle been a good idea, because what you were
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1

getting was Mexican assets in Minera Mexico, which was

2

an unlisted company that was part of a Mexican

3

conglomerate with Mexican accounting standards, with

4

no U.S. corporate governance provisions, no New York

5

Stock Exchange or SEC regulatory issues here.
And you were trying to take those

6
7

Mexican assets that were being evaluated, given these

8

conditions, to become a part of a U.S. listed company,

9

with all that says with regard to accounting

10

standards, with corporate governance provisions,

11

minority protection for shareholders, SEC supervision,

12

New York Stock Exchange requirements and the like.
So in principle, these Mexican assets

13
14

that were going to be made part of a U.S.-based

15

company should increase in value considerably because

16

of the new circumstances that I just mentioned.

17

the idea was that the transaction should create

18

substantial value.

So

And then if you are just looking at

19
20

what the situation is right now, you are not going to

21

get a proper -- you're not going to give proper credit

22

to the creation of value that we expected to take

23

place.

24

Q.

Turn if you would to Tab 10, which is
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1
2
3
4

Joint Exhibit 88.
A.

What is this document?

It is also minutes of a meeting of the

special committee.
Q.

And I note that it is dated June 11th,

5

which is the same date as the previous exhibit we

6

looked at.

7

Goldman Sachs made their first presentations?

Is this the minutes for the meeting where

8

A.

Yes, it is.

Yes, they are.

9

Q.

Look at the third page of the

10

document.

11

there says, "Following this discussion, the members of

12

the Committee agreed that Mr. Ruiz and Mr. Perezalonso

13

should meet with German Larrea, Mota-Velasco, Chairman

14

of the Board of Directors of Grupo Mexico, as early as

15

possible the following week to explain that the

16

Committee had received a preliminary report from

17

Goldman Sachs and its other advisors and to explain to

18

Mr. Larrea that there are substantial differences

19

between the views of the Committee and Grupo Mexico

20

regarding the valuation of Minera Mexico."

The first paragraph that's not redacted

What were the substantial differences

21
22

between the views of the special committee and Grupo

23

Mexico regarding the valuation of Minera Mexico?

24

A.

As it says right there, "In
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1

particular, the Committee instructed Mr. Ruiz and

2

Mr. Perezalonso to describe to Mr. Larrea that the

3

three of the principal areas of difference with

4

respect to the estimates for Minera Mexico and the

5

Company provided by their respective managements

6

involved assumptions regarding commodity prices,

7

taxes, and the views of Anderson & Schwab."

8

believe reflects -- refers to cost issues, recovery

9

issues, capex issues.

10
11
12

Q.

Which I

With respect to the assumptions about

copper prices, what was the difference there?
A.

We -- as I indicated earlier, Minera

13

Mexico management was using the long-term copper price

14

of a dollar for copper per pound, and we were

15

proposing we use a lower number.

16

was proposing 85 cents.

17

analysts at that point was more like 90 cents.

18

Anderson & Schwab

The consensus among market

The committee was aware that the

19

higher the price used for copper, the more

20

advantageous the situation would be for Minera Mexico.

21

They would be more expensive, relatively speaking,

22

because although higher copper prices would benefit

23

both companies, they would tend to benefit Minera

24

Mexico more than Southern Copper in terms of value
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1

because they had a higher cost structure, and so the

2

results were somewhat more sensitive to higher copper

3

prices than to Southern.

4

So strategically, it was to our

5

advantage to try to be conservative with copper

6

prices, because otherwise, the relative valuations

7

would be altered in favor of Minera Mexico.

8

again, it's just as a matter of prudence.

9
10
11

Q.

And

And this is something that the special

committee discussed and adopted as a strategic tactic?
A.

Sure.

The fact that the lower the

12

price, the better for us, that was quite clear from

13

the beginning.

14
15
16

Q.

Okay.

What about the taxes, the tax

issue that's raised in this paragraph?
A.

What was that?

I don't recall exactly, but if I do

17

remember, the important tax issues that were related

18

to the transaction in general were about the value of

19

NOLs, I believe it was, and whether you could actually

20

be able to take full credit for them or not.

21

believe at this point, the legal due diligence hadn't

22

even -- was not complete, so we weren't yet sure

23

whether those -- the tax benefits of the claim would

24

actually accrue or not, so that was part of the issue.
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Q.

1

Okay.

As we read before, the members

2

of the committee agreed that Mr. Ruiz and

3

Mr. Perezalonso should meet with Mr. Larrea.

4

happen?

Did that

5

A.

Yes.

6

Q.

Now, as of this date, June 11, 2004,

7

what was the special committee's view of the

8

transaction that had been proposed by Grupo Mexico?

9

A.

That the figures that they were asking

10

were too high.

11

and seeing whether there was anything that we were

12

missing, but the figures appeared, from the work we

13

had done and our consultants had done up until that

14

point, our advisors, that the price was too high.

15
16

Q.

We, of course, were still evaluating

Take a look at what's behind Tab 11,

which is Joint Exhibit 89.

17

A.

Mm-hmm.

18

Q.

What is this document?

19

A.

Again, it is minutes of a meeting of

20
21

the special committee on June 23rd.
Q.

It notes on the second page that,

22

"Representatives of Goldman Sachs reported on their

23

discussions with UBS regarding Grupo Mexico's proposed

24

valuation of Minera Mexico."
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Did Goldman Sachs give a presentation

1
2

on this date, June 23rd?

3

A.

Yes.

4

Q.

Okay.

Take a look at Tab 12, which

5

is, I'm sorry, Joint Exhibit 102.

6

presentation that Goldman Sachs presented on

7

June 23rd?

Is this the

8

A.

Yes, I believe so.

9

Q.

Turn, if you would, to Page 16 of the

10

presentation.

It says, "Discussion of SPCC

11

Projections."

What is this -- what did this section

12

cover?

13

A.

Give me a moment.

14

Q.

Sure.

15

A.

Well, as it indicates, it's a

16

preliminary review of estimates, and it shows

17

estimates for various financial results for Minera

18

Mexico and for Southern Peru Copper.

19
20
21

Q.

What about the pages that follow,

Pages 18 through 23?
A.

Pages 18 to 23 are a discussion of

22

forecasts for Southern Peru Copper.

Goldman Sachs and

23

Anderson Schwab began by doing a valuation of Minera

24

Mexico, and then they proceeded to do a similar
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1

valuation of Southern Peru Copper; and I believe this

2

is the preliminary results of those analyses.

3
4

Q.

Let's look at Page 18.

It says

"Changes to Company Assumptions."

5

A.

Mm-hmm.

6

Q.

What were the changes that were made

7
8
9

to SPCC's assumptions?
A.

As you can see there, the only

significant change that Anderson Schwab recommended

10

for Southern Copper was to increase the capex that had

11

been presented by management.

12

figures were taken as valid.

13

Q.

In general, the other

It says, "Capex increase for Elo

14

smelter modernization program."

15

program?

16

A.

What was that

The Peruvian government had required

17

Southern Peru Copper to reduce emissions to the Elo

18

smelter to certain agreed levels, and that required a

19

substantial investment to be able to comply with a new

20

environmental requirements.

21

Anderson Schwab was saying here was that what had been

22

budgeted by management for the Elo modernization

23

should have been budgeted higher; that there was going

24

to be more expenditures than had been planned.

And I believe that what
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Q.

1

Okay.

The next bullet point down

2

talks about valuation analysis presented under two

3

different scenarios, and it describes an SPCC case and

4

an alternative case.

5

A.

What were those two cases?

The SPCC case as in the Minera Mexico

6

case refers to management projections.

The

7

alternative case refers to -- if I remember correctly,

8

we adjusted the forecasts or projections for Southern

9

Copper based on what the Wall Street analysts seemed

10

to be estimating or projecting for the company in the

11

future.
Specifically, and this happens often,

12
13

it appeared to us that the valuation that the Wall

14

Street analysts were ascribing to Southern Peru Copper

15

was based on the assumption that ore grades were

16

higher than they would eventually be.

17

know what the average ore grade of the reserves are or

18

is, but at the moment when this was taking place, the

19

ore that was being mined had a higher grade than the

20

average.

21

going to decline.

22

it's part of the mining plan.

23
24

That is, we all

Therefore, in the future, that ore grade was
We knew this for a fact.

In fact

But apparently, Wall Street analysts
were using the current ore grade for future
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1

production, and that was giving them a different

2

result than what we expected to actually happen.
Q.

3
4
5

and 24.

Okay.

46

Take a look at Pages 22, 23,

And would you describe what these pages show?
A.

It's similar to what we saw before

6

from Minera Mexico.

It's a sensitivity analysis of

7

the discounted cash flow valuation for Southern Peru

8

Copper in this case.
How the values of -- how the DCF

9
10

calculated values varied as you changed some of the

11

key assumptions in the valuation:

12

copper price and discount rate; and on the next page,

13

moly price and discount rate; and also production,

14

changes in production levels and discount rate.

In this case,

15

Q.

Okay.

16

A.

As you see, when the price of copper

17
18
19

is taken to be fixed, 85 cents is being used there.
Q.

If you wouldn't mind turning back to

Page 4 of this presentation.

20

A.

Yes.

21

Q.

Under SPCC public market valuation,

22

there is a line that says SPCC implied market cap, and

23

then there is a number, 21 June.

24

June, 2004, it says, 3,116.

Under the column 21

What does that number
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1

represent?

2

A.

I'm sorry.

The number 3,189, you say?

3

Q.

3,116.

4

A.

3,116.

5

Q.

Yes.

6

A.

It is the estimated market price of

7

Southern Peru Copper.

8

outstanding and the share price and you multiply it.

9

Q.

Okay.

You take the number of shares

Now, to what extent did Goldman

10

Sachs discuss with the special committee that the

11

range of its equity values derived from its DCF

12

analyses were generally below this implied market

13

capitalization of SPCC?

14

A.

Well, it came up in the discussion, of

15

course, because we knew what the market value was and

16

the discounted cash flow numbers tended to be, again,

17

depending upon assumptions, but they tended to be

18

somewhat lower.

19

Among various issues that you're

20

looking at here, the price of the reserves for the

21

different companies was on the low side compared to

22

what we knew existed in other companies.

23

So there were various reasons that

24

could lead to different valuations of the company.
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1

The discounted cash flow was one way of valuing it.

2

Looking at the market price at present was another way

3

of valuing it.

4

meant, and took each accordingly.

5

Q.

And we were aware of what these things

What was your belief as to whether

6

SPCC's market capitalization reflected the value of

7

the company?

8
9

A.

My impression at that point, to the

extent that that mattered much, was that it would

10

appear that the market was estimating higher ore

11

grades and higher copper prices than we thought were

12

in fact going to be maintained in the long run.

13

Typically, there is a very strong

14

relation between the price of a resource company and

15

the price of the resource that it is mining.

16

Southern Copper is no exception to that.

17

those who are in the business for the long haul, we

18

are aware that prices fluctuate, and that when prices

19

tend to have increased a lot, it does not necessarily

20

mean they're going to stay there for the long run.

21

And

However, for

You make long-term price assumptions

22

based on a number of approaches.

Typically,

23

long-term, what you tend to do for very long-term

24

price assumptions is look at ideas of what costs would
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1

be for the industry to be able to sustain supply and

2

the like and base it on that.
So my impression at that point was

3
4

that the market was probably getting ahead of itself

5

basically because of copper price assumptions and, to

6

a lesser degree, because of ore grades.

7

not particularly important for the -- when you wanted

8

to make the comparison of DCF numbers, because if you

9

used these same numbers for Minera Mexico and for

Again, it was

10

Southern Peru Copper and on the same parameters, then

11

you were comparing apples to apples.
If, instead of the price that the

12
13

market was thinking for copper, we used another price

14

which we thought was more appropriate, we were valuing

15

both companies with the same metrics, with the same

16

parameters.

17
18

Q.

Take a look at the document behind Tab

13, which is Joint Exhibit 103.

19

A.

Mm-hmm.

20

Q.

What is this document?

21

A.

It is a letter sent by the Goldman

22

Sachs team to the special committee and its counsel

23

regarding, as it says, "preliminarily observations

24

regarding discussion materials received from UBS."
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1

Q.

2

attached?

3

A.

And what about the analysis that's

Okay.

There is a discussion on

4

various points of the information presented by UBS.

5

In the first case, it says that UBS --

6

Q.

I'm referring to -- I'm sorry.

7

I'm -- take a look at the page that has an

8

identification number 6858.

Maybe

9

A.

Okay.

The presentation?

10

Q.

Yes.

11

A.

That is the presentation materials for

What is that attachment?

12

the committee that were used for the presentation of

13

this information presented by UBS.

14
15
16

Q.

Okay.

meeting of the special committee?
A.

I believe so.

17

in person or telephone.

18

we look at the record.

19
20
21

Were these presented at a

Q.

Okay.

I don't know if it was

I'm sure we can find out if

And what was the purpose of

this presentation?
A.

It was to present to the special

22

committee various valuations of Minera Mexico and

23

Southern Peru Copper as a result of the work that

24

Goldman had been doing and the information obtained
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1

and the discussions they had had with UBS and the

2

like.

3

Q.

Okay.

Looking at Page 4 of this

4

presentation, the executive summary, I'm looking at

5

the third bullet point.

6

The second dash says, "Under the Term Sheet proposal,

7

the actual number of SPCC shares to be delivered to GM

8

could be significantly higher or lower than the number

9

of shares indicated in this example, depending on the

There are a number of dashes.

10

price of SPCC stock at a period near closing of the

11

transaction."
Can you explain that statement?

12
13

A.

Yes.

As I indicated earlier, when

14

they presented their revised term sheet, they proposed

15

that the value of Minera Mexico equity be fixed in

16

dollar terms and that the number of shares of Southern

17

Copper that should be paid as consideration for Minera

18

Mexico would be calculated in some way approached by

19

the market price, the 20-day average of the price at a

20

certain date.

21

The point is that as the price of

22

Southern Peru Copper shares fluctuated, the number of

23

shares that would have to be shared for Minera Mexico

24

would fluctuate also in the same proportion.
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As you can see, there is -- at the

1
2

moment that this presentation was made, if you took

3

what the proposal -- what the revised term sheet was,

4

they were asking for, implicitly asking for,

5

90.6 million shares of Southern Copper in exchange for

6

Minera Mexico.

7

course, up and down, depending on how the price of

8

Southern Copper stock would go.
Q.

9
10
11

31.

And this value would fluctuate, of

Turn if you would to Pages 29, 30, and

What do these pages show?
A.

Again, they are more sensitivity

12

analyses of Minera Mexico discounted cash flow

13

valuation using, again, a copper price, discount rate,

14

moly price, and assumptions on production.

15

Q.

Do you recall whether these numbers

16

for Minera Mexico were lower or higher than numbers

17

presented in the June 11th presentation?

18
19
20
21
22

A.

Just by looking at the numbers, they

seem to be somewhat lower than the previous ones.
Q.

And what is the -- what's the reason

that they were lower?
A.

The reason that they were lower, it's

23

the same parameters.

24

point, but something in the information prepared by

I can't recall exactly at this
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1

Goldman Sachs between the previous presentation and

2

this one had led to somewhat lower values.

3

sure if it's the Anderson Schwab numbers, because I

4

think they were already there in the previous one.

5

Q.

I'm not

To what extend did the Anderson Schwab

6

numbers change over time as they completed their due

7

diligence?
A.

8
9

They varied as the due diligence

progressed.

Some numbers got worse; some numbers got

10

better.

11

in Cananea reserves, eventually even some recovery I

12

think in Cananea.

13

better.

14

reserves and production ore grades.

15

where the numbers got worse.

16

fluctuations as they did their expert analyses and got

17

more information.

20

41.

There were some numbers that got

There were some improvements in Cananea

Q.

18
19

I believe that there were some improvements

There were others

So there were

Turn if you would to Pages 39, 40, and

What do these pages show?
A.

It's similar in a way to the previous

21

analysis of sensitivity, except that if you do exactly

22

these -- you use exactly the same parameters to

23

evaluate the discounted cash flow of Minera Mexico and

24

the discounted cash flow of Southern Copper, you then,
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1

assuming that these valuations are the valid ones, you

2

get an implied exchange ratio and a number of shares

3

of Southern Peru Copper that would have to be paid for

4

Minera Mexico, given those valuations.

5

And again, you can do sensitivity in

6

the same way.

As the values of one or the other

7

change, you get variations in the number of shares

8

that would have to be paid.

9

prices of copper get higher, in the sensitivity

As I indicated, as the

10

analysis, the price of Minera Mexico goes up because,

11

as I've already mentioned, Minera Mexico tended to

12

have a stronger reaction to higher copper prices than

13

Southern Peru because of the higher costs.
Likewise, as the discount rate gets

14
15

lower, the price that had to be paid for Minera Mexico

16

also tends to get higher because Minera Mexico had

17

much more reserves and longer-lived reserves.

18

the future is more valuable, Minera Mexico became

19

relatively more valuable also in the relative

20

valuation.

21

Q.

So if

To what extent does this relative

22

discounted cash flow analysis depend on the stock

23

price of SPCC?

24

A.

It doesn't depend in any way.

CHANCERY COURT REPORTERS

A1872

L. M. Palomino - Direct

1

Q.

Why not?

2

A.

Because what we have here is two

55

3

comparable valuation mechanisms.

We use the

4

discounted cash flow or Goldman Sachs used the

5

discounted cash flow to value, under the same

6

parameters, two mining companies.

7

value of one of them might be is not relevant to this

8

analysis.

What the market

You are comparing -- that's why it's

9
10

called a relative analysis -- the value of one company

11

versus another company, using as a valuation mechanism

12

one that does not take into consideration the market

13

price of either company.

14

Q.

Now, when Goldman Sachs presented this

15

relative discounted cash flow analysis, what was your

16

view with respect to the validity of this methodology?

17

A.

I thought it was a good methodology.

18

When you do valuations, you always take various

19

approaches to give you an indication of where the --

20

what the results would be under different assumptions

21

and approaches.

22

discounted cash flow analysis is one that I would tend

23

to attach more importance to, typically.

24

Q.

But in general, the relative

Now, in your studies as an
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1

undergraduate in economics and at the Wharton School,

2

you were exposed to various valuation methodologies?

3

A.

Yes, I was.

4

Q.

And have you continued to work with

5
6
7
8
9
10
11
12

valuation in your career since then?
A.

Yes, both before and after my doctoral

studies.
Q.

And in your view, based on your

experience, is a relative valuation an accepted
valuation methodology for valuing similar companies?
MR. RUDY:

Objection.

This is getting

into expert testimony.

13

MR. STONE:

14

able to have the witness testify about his

15

understanding based on his background.

16

be a Ph.D. in finance.

17

testimony at all.

18

what his frame of mind was at the time.

19

Your Honor, I'm certainly

He happens to

I don't think it's expert

I'm asking about his reaction and

MR. RUDY:

Your Honor, each of the

20

depositions of fact witnesses were limited

21

specifically to fact testimony, and this is now

22

opinion testimony in the realm of an expert.

23

very analogous to expert testimony, which was

24

prevented during discovery when we were deposing these
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1

same witnesses.

2
3

THE COURT:

What was prevented

MR. STONE:

Your Honor, I would like

exactly?

4
5

to see where it was prevented because I don't recall

6

that, sitting through Mr. Palomino's deposition.
MR. RUDY:

7

In this specific witness, I

8

don't believe it was.

9

pretrial discovery -- the Goldman Sachs witness, for

10

example, this was specifically prevented.

11
12

This issue was throughout the

MR. STONE:

Your Honor, we didn't

THE COURT:

As I understand it, the

represent --

13
14

testimony is simply to get the witness's understanding

15

of, you know, as a person who came to the special

16

committee with a certain amount of background, of

17

whether this was a sound way to look at this

18

transaction.
I'm not going to be overwhelmed by it

19
20

or bound by it, but it seems to me to be fair given

21

that, you know, the plaintiff's claims attack the bona

22

fides of the special committee and whether they're

23

well motivated to a range of whether they're Goober

24

Pyle.

So I'm going to allow it on that basis.
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I'm not taking it as an expert.

1

It's

2

more like I'm getting this gentleman's understanding

3

as a member of the special committee of whether he was

4

applying an appropriate valuation method in his view,

5

based on his experience.
So I will allow the question and

6
7

answer.

8

so the witness -- unless he's fully caffeinated and

9

clearer than I am this morning, he may wish to hear it

10

If you want to maybe ask it again, Mr. Stone,

again.

11
12

MR. STONE:

Could we perhaps have it

read back?

13

(The reporter read back as follows:

14

"Question:

And in your view, based on

15

your experience, is a relative valuation an accepted

16

valuation methodology for valuing similar companies?")

17

A.

Yes, of course, it's used all the

18

time.

As when I did equity analyses at Merrill Lynch

19

and we wanted to compare different companies to see

20

which one was recommended, particularly in the same

21

sector or similar companies, relative discounted cash

22

flow valuations were typically the most used form of

23

valuation in order to recommend which stock was more

24

or less attractive or better valued.
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1
2

BY MR. STONE:
Q.

3

behind Tab 14?

4

document?

5

A.

6
7

Would you please turn to the document
That's Joint Exhibit 90.

What is this

Another -- minutes of the meeting of

the special committee in this case of July 20th.
Q.

On the first page, in the first

8

substantive paragraph, it says that, "Mr. Ruiz

9

announced that the purpose of the meeting was to

10

prepare for a meeting later in the day between the

11

members of the special committee and German Larrea in

12

advance of a meeting of the full board of directors."

13

Do you see that?

14

A.

Yes.

15

Q.

Did such a meeting occur?

16

A.

Yes.

17

Q.

Who attended that meeting?

18

A.

I believe it was the whole committee.

19

There was a board meeting the next day so we were all

20

there and took advantage of that.

21

couple of occasions that -- taking advantage of board

22

meetings to have meetings of the committee and have

23

everybody present.

24

Q.

We did this on a

What happened at that meeting?
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A.

1

I don't remember the exact date for a

2

moment.

3

impress on Mr. Larrea that there were substantial

4

differences still between what they were proposing and

5

what the committee thought was acceptable, and to

6

convince him what the main issues were, and to -- if

7

he wanted the deal to go ahead, that adjustments would

8

have to be made to the proposal.
Q.

9
10

I believe that at that meeting, we tried to

And what was Mr. Larrea's reaction to

the special committee's views?

11

A.

I don't recall exactly which date

12

because we spoke with him on more than one occasion,

13

but around this date.

14

meeting or there was one shortly afterwards, in the

15

following weeks.

16

we met with him and told him that there were still

17

significant differences, and that if the proposal was

18

not, you know, changed substantially, we could not

19

reach an agreement.

I don't know if it was in this

What I recall specifically is that

And he responded that he would not

20
21

change the proposal.

And so we said, Well in that

22

case, that's it.

23

finish the job here and let it go at that.

24

Okay.

We cannot recommend it.

We'll just
He said,

So we shook hands; and as we were walking out
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1

the door, Mr. Larrea said something like, On the other

2

hand, and called us back, and indicated that he would

3

try to make an effort to revise -- review the proposal

4

and present something that was acceptable.

5
6

Q.

Okay.

Did Mr. Larrea make a new

proposal at that time?
A.

7

Yes.

Sometime after this conversation

8

we had, a revised term sheet was presented to the

9

committee.
If I remember correctly, at this

10
11

point, the price of the shares of Southern Copper was

12

moving around, but the implied price at that point

13

would have been something like 80 million shares.
Q.

14
15

I want you to turn back to the proxy

statement, which is under Tab 3.

16

A.

Tab 3?

17

Q.

Yes.

Again, this is Joint Exhibit

18

129.

If you would turn to Page 22, in the second full

19

paragraph on that page, it talks about a special

20

committee meeting on August 5th.

21

the middle of the paragraph, " ... the special

22

committee decided that Mr. Ruiz would inform

23

Mr. Larrea that the special committee had instructed

24

Latham & Watkins and Goldman Sachs to negotiate with

And it continues, in
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1

Grupo Mexico's advisors over the next two weeks in an

2

attempt to determine if the parties could reach

3

agreement relating to Grupo Mexico's proposal."
Is that an accurate description of

4
5

what happened at that meeting?

6

A.

Yes, as far as I can recall.

7

Q.

Okay.

8

A.

I don't know what exactly happened on

9
10

And --

what date, but the general description of what's going
on is as I recall it.

11

Q.

And to your knowledge, did

12

Latham & Watkins and Goldman Sachs engage in

13

discussions with the advisors for Grupo Mexico at this

14

time?

15

A.

Well, both Goldman Sachs and

16

Latham & Watkins were engaging in discussions with

17

them almost continually or over the course of the

18

whole process, so I'm sure, yes.

19
20
21

Q.

Okay.

Joint Exhibit 157.
A.

Now turn to Tab 15.

This is

What is this document?

As it says, the revised term sheet

22

that Goldman Sachs had received from UBS over the

23

weekend, and this is dated August 23rd.

24

Q.

Okay.

And what were the general terms
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1

of the proposal in this revised term sheet?
A.

2

I think I'm missing pages in this

3

number because it starts -- okay.

4

It's here.

Yes, I'm sorry.

The order was different than I recalled.

5

They revised their proposal and

6

reduced their -- they changed the consideration in two

7

ways.

8

given number as opposed to the average of the number

9

of shares over a certain period using a price, and it

First, they talked about 67 million shares as a

10

was 67 million.

11

that they had been asking for until then, and then

12

they changed the way in which the numbers would be

13

calculated to a fixed number of shares.

14

were others as to regarding corporate governance and

15

other issues.

16

Q.

So they reduced the number of shares

And there

In that paragraph on proposed

17

valuation consideration, it notes that Grupo Mexico

18

was making or AMC is making this proposal, and it

19

says, "After an extraordinary effort to come to an

20

agreement ...."
Do you agree that there was an

21
22
23
24

extraordinary effort to come to an agreement?
A.

I'm sure that they -- if they had

substantially reduced what they were asking, it was

CHANCERY COURT REPORTERS

A1881

64

L. M. Palomino - Direct

1

the right phrasing for them to say it was an

2

extraordinary effort.

3

imagine it must have been an extraordinary effort for

4

Mr. Larrea to accept reducing a proposal.

5

It's part of negotiations.

To us, it basically brought numbers to

6

within a stone's throw of what we thought was

7

reasonable.

8

further negotiation was warranted, and that a deal

9

could possibly be reached.

10

I

Q.

And so at this point, we thought that

On the second page of the draft term

11

sheet, there is a section that says "Proposed

12

Liquidity and Support Provisions."

13

discussion in here of offering the minority founding

14

shareholders the opportunity to participate in a

15

registered offering of SPCC common stock.
Who were the minority founding

16
17
18
19

And there is a

shareholders that were referred to here?
A.

Those would be Cerro Corporation and

Phelps Dodge.

20

Q.

What is Cerro?

21

A.

It is a company that owned a

22

significant percentage of Southern Copper shares.

23

I remember correctly, it was something like

24

14 percent.
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1

Q.

And what about Phelps Dodge?

2

A.

Phelps Dodge was another significant

3

shareholder, founding shareholder of Southern Peru,

4

and they owned something like I think 17 percent.

5

At that point, there were different

6

types of shares too.

7

the Class F shares and the rest of the shareholders,

8

the minority, held another class of shares, Class A.

9

Q.

The founding shareholders held

And what was Grupo Mexico proposing to

10

do with respect to the dual classes of stock in

11

connection with the transaction?

12

A.

If I remember correctly, from the very

13

beginning, part of the deal, the transaction, was to

14

unified the share classes into a single share class,

15

which is in general beneficial for a corporation.

16

Q.

And where did this concept of

17

providing liquidity support to the founding

18

shareholders originate?

19

A.

I believe that it was initially

20

mentioned by Grupo itself in the initial proposal, but

21

it made sense.

22

have thought about it.

23

you're going to unify the shares into a single class,

24

which is a good thing for a corporation to have, you

If they didn't suggest it, we might
It made sense because if
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1

want to make sure that any large shareholder which

2

might exit does not unduly affect the price of the

3

share by a disorderly sale or exit.
If you're going to have a large block

4
5

of shares being sold, you want that to be done in an

6

organized fashion with a road show and support of the

7

company and the like.

8

were to be done.

9

Q.

10

behind Tab 17.

11

document?

12

A.

And that would be ideal if that

Please take a look at the document
That's Joint Exhibit 69.

What is this

When we received their revised revised

13

term sheet, and as I said, we thought that they were

14

getting close to where a deal could be negotiated and

15

agreed on, it became more practical to stop waiting

16

for them to come with something at us, and to go

17

directly to suggest what are the things that needed to

18

be changed for us to feel comfortable with the

19

proposed transaction.
And so we took their revised revised

20
21

term sheet and sent them a memo or a letter indicating

22

the things that we wanted to --

23
24

Q.

Maybe we're on different documents

here, but I'm looking at Joint Exhibit 69 which is an
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1

August 31st, 2004 letter.

2

A.

This is Tab 17, you said?

3

Q.

Tab 16.

4

A.

Oh, I'm so sorry.

5

Okay.

I was

looking at the wrong exhibit.

6

Q.

What is Joint Exhibit 69?

7

A.

It is a letter sent by Carlos Ruiz

8

Sacristan to the special committee, Mr. German Larrea,

9

regarding the issue of proposed liquidity and support

10

provisions that they had sent to us in their revised

11

revised proposal.

12

Q.

In the letter, Mr. Ruiz says that,

13

"The committee has authorized me to inform you that

14

the committee supports in principle the creation of

15

additional liquidity," and then it continues near the

16

end of the paragraph, "For this reason, we believe

17

registration rights of the type referred to in the

18

revised term sheet would be advantageous to the public

19

stockholders as a whole."
Why were the registration rights

20
21
22

advantageous to the public stockholders as a whole?
A.

As I mentioned a moment ago, if you

23

have a single share class and you have large blocks of

24

shares held by certain shareholders, you want to make
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1

sure that if, at some point, the shareholder wants to

2

dispose of those shares, it be done in a way that does

3

not unduly affect the market price of the stock.

4

If they were small amounts of shares

5

to be traded in normal trading volumes, it shouldn't

6

be a problem.

7

block, it could affect the price of the shares and,

8

therefore, all stockholders; and it's better that be

9

done in an orderly fashion with appropriate

10
11
12
13

If you want to dispose of a large

mechanisms.
THE COURT:

Why don't we take our

break and come back as close to 11:00 as we can.
(A recess was taken.)

14
15
16
17
18
19
20
21
22
23
24
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69

1

MR. STONE:

May I proceed, Your Honor?

2

THE COURT:

Yes.

3
4

BY MR. STONE:
Q.

Mr. Palomino, just to reorient you, we

5

were discussing the special committee's view about

6

liquidity support.

7

Exhibit 69, which is behind Tab 16, what role did the

8

special committee want to have with respect to the

9

creation of additional liquidity?

10

A.

And in the context of Joint

As I indicated and as is written in

11

the letter that we are looking at to Mr. German Larrea

12

from the committee, the committee supported the idea

13

of there being liquidity support for the reasons I

14

just stated but had no authority, of course, to

15

negotiate these liquidity support provisions with the

16

minority founding shareholders.

17

So what we asked is that any

18

negotiations take place directly between Grupo Mexico

19

or Phelps Dodge or Cerro, and that we just be kept

20

informed of any progress of these negotiations, but we

21

were not to be a part of it.

22

Q.

23

informed?

24

A.

And was the special committee kept

Yes.
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1

Q.

When is it that the special committee

2

first saw a draft agreement relating to registration

3

rights for Cerro?

4

A.

A draft agreement as such, I don't

5

think we saw that until the very end, very near the

6

end of the whole process.

7
8

Q.

And who provided that draft agreement

to the special committee?

9

A.

That would be Mr. Handelsman.

10

Q.

Okay.

And at the time that the draft

11

agreement was shared with the special committee, what

12

was the status of the special committee's evaluation

13

of the proposed transaction?

14

A.

We were negotiating the final legal

15

details of -- what is the legal term for protection

16

against liabilities?

17

stages of some of the legal aspects of it.

18

that point we had already reached agreement on almost

19

all the issues, including the price.

20
21
22

Q.

We were negotiating the final
I think at

What was your understanding of the

relationship between Mr. Handelsman and Cerro?
A.

I understood that Mr. Handelsman

23

worked for the Pritzker organization in some form.

24

was counsel to Mr. Pritzker or something like this,
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1

and that the Pritzker organization was affiliated with

2

Cerro, and that is why Mr. Handelsman was a

3

representative of Cerro on the board.

4

further knowledge than that.

5

Q.

But I had no

What was the nature of the

6

discussions, if any, between the special committee and

7

Mr. Handelsman regarding Cerro selling its shares of

8

SPCC stock?

9

A.

I don't believe we had any specific

10

discussions on that.

11

conversation regarding the desirability of, you know,

12

orderly sales if anybody did it.

13

Cerro specifically selling its stock or how or why or

14

whatever was never brought up until we saw the draft

15

agreement between Cerro and Grupo Mexico.

16

Q.

There were the general

But the issue of

And in your view, did the fact that

17

Mr. Handelsman negotiated the registration rights

18

agreement on behalf of Cerro with Grupo Mexico create

19

a conflict of interest?

20
21

A.

I don't see why that would be a

conflict of interest.

22

Q.

Why not?

23

A.

Cerro was a shareholder of Southern.

24

Nothing in terms of what the committee was negotiating
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1

on behalf of Southern shareholders was in conflict

2

with what Cerro would want.

3

same thing as any other shareholder would want,

4

certainly any of the minority shareholders.

5

negotiating registration rights on his side in no way

6

influenced what we were doing, nor did it create any

7

conflict with other shareholders of Southern, because

8

as we just said, having olderly mechanisms set in

9

place for any sale of large blocks of stock was a good

10

thing for all shareholders.

11

of interest.

12

What Cerro wanted was the

And the

So there was no conflict

He was dealing with some issues that

13

were separate from what the committee was dealing

14

with, but they were not issues that were in conflict

15

with what the committee was dealing with.

16

Q.

All right.

Take a look at the exhibit

17

that you mistakenly looked at before, which is behind

18

Tab 17, Joint Exhibit 159.

19

A.

What is that document?

Yes, this time I am right.

It is the

20

special committee -- as I was indicating, the special

21

committee received the revised revised term sheet from

22

Grupo, and we answered with some specific questions or

23

requests regarding each of the points, as is indicated

24

in this document.

That is what this is.
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1

what was said is there in each detail from

2

consideration to covenants, closing conditions,

3

indemnifications, warranties, et cetera, et cetera.

4
5
6

Q.

In terms of the consideration, what

was the special committee proposing at this point?
A.

We were asking for or proposing 64

7

million shares instead of the 67 million shares that

8

they had in their last proposal.

9

Q.

Okay.

And there is a section here on

10

valuation protection.

11

to a majority of the minority vote of disinterested

12

stockholders of SPCC.

13

propose a majority of the minority vote of the

14

disinterested shareholders?

15

A.

In the first bullet it refers

Why did the special committee

Well, besides legal considerations, it

16

would have been desirable to have the majority of the

17

minority shareholders decide on this matter; that is,

18

to not have Grupo Mexico vote and see whether the

19

non-Grupo Mexico -- that is, nonconflicted

20

shareholders, if we can call -- if we can say that --

21

if they voted as a majority in favor of the

22

transaction.

23
24

Q.

That would have been ideal.
The next bullet point says a 20

percent collar around the fixed value exchange ratio.
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1

Why did the special committee propose a 20 percent

2

collar?

3

A.

4

by our advisors.

5

I have indicated before, the price of Southern Copper

6

and the price of Minera Mexico, being two roughly

7

similar-size mining companies of the same mineral,

8

would respond to roughly the same factors in roughly

9

the same way.

10

The collar, I believe, was suggested
The idea of the collar was that, as

We have already indicated that the

11

price of copper was somewhat more beneficial for

12

Minera than for Southern, but in general, the

13

movements in the value of Southern Copper or the

14

movements in the value of Minera Mexico would be

15

similar and respond to similar factors.

16

the relative exchanging shares for shares was

17

relatively immune to these movements.

18

Therefore,

But there were two things that we had

19

to consider.

The most important one is although most

20

factors would be common, it was feasible, it was

21

possible, that some other factor that only affected

22

one of the two companies be present.

23

suppose that a gold mine had been discovered under the

24

Southern Peru's copper deposits of great value and
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1

that that increased the Southern shares substantially.

2

That would change the name of the game because it

3

would be a factor that was affecting Southern but not

4

Minera, and we should probably at that point try to

5

renegotiate.

6

in Minera Mexico, of course, that only affected Minera

7

Mexico and not Southern.

8
9

Likewise if something similar happened

So that was the first consideration,
try to mitigate the risk that something extraneous

10

could change what we at this point thought was a

11

reasonable exchange rate.

12

The second factor of lesser importance

13

was that if the price movements, which tend to be the

14

thing that most affects share prices in the short

15

term, the price movements of copper, that is, are not

16

large, the relative impact on the two shares would not

17

be that different.

18

in the price of copper, as I indicated, then the

19

relative valuations would be affected somewhat.

20

also wanted to have some kind of a mitigation on the

21

risk of that happening.

22
23
24

But if there were large movements

So we

That was the idea of the collars.
Q.

If you would turn over to the next

page, there is a provision under the closing
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1

conditions category that says MM's net debt at closing

2

is capped at $1.105 billion.

3

committee want to cap Minera Mexico's net debt at

4

$1.1 billion?

5

A.

Why did the special

Well, we wanted to cap it at some

6

figure.

The figure, I believe, that we understood

7

existed at some point was 1.105.

8

going to acquire something, you are acquiring the

9

debt, too.

And so when you are

And if there suddenly were to be more

10

debt, then we were acquiring something of lesser

11

value.

12

we were acquiring is affected by how much debt there

13

is, and so we wanted to make sure that there was a cap

14

on the debt.

So what we were acquiring, the value of what

15

If they wanted to have less debt than

16

that, well, so much better for us.

17

debt is a reasonable, you know, as I understand,

18

standard provision of these things.

19

Q.

But a cap on the

If you turn over to page that has an

20

identification number that ends in 27546.

21

is a title at the top of that page, "Part 2, Corporate

22

Governance."

23

a number of corporate governance provisions.

24

And there

And on that page and the next there are

Why were the corporate governance
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2

provisions important to the special committee?
A.

Because if the transaction was

3

completed, Grupo Mexico would have a very large

4

majority of the shares of Southern Peru Copper, and

5

minority shareholders might not have adequate

6

protection.

7

granted by standard law, we wanted to ensure some

8

additional protection that was not included in the

9

then existing bylaws of Southern Peru Copper.

That is, beyond the protection already

So we

10

wanted to do -- make some changes that gave better

11

protection to minority shareholders.

12

Q.

What was Grupo Mexico's reaction to

13

this revised term sheet that was sent to them by the

14

special committee?

15

A.

I believe they agreed to some of the

16

issues that we asked for, and they refused to accept

17

some of the ones that we had suggested --

18

Q.

What was their reaction --

19

A.

-- or asked for.

20

Q.

Yes.

21
22
23
24

What was the reaction to the

proposal of 64 million shares?
A.

At that point and for a while they

stuck to their 67 million.
Q.

Okay.

Did Grupo Mexico agree to a

CHANCERY COURT REPORTERS

A1895

78

L. M. Palomino - Direct

1

provision requiring a majority of the minority?

2

A.

No, they did not.

3

Q.

And what did they propose instead?

4

A.

I don't know if they proposed it or if

5

it was as a result of further negotiations.

Maybe we

6

proposed it eventually when they refused to get the --

7

to accept the majority of the minority.

8

with having a supermajority vote, so two-thirds of the

9

shareholders had to approve it, not just a majority,

We ended up

10

which meant that Grupo by itself could not approve the

11

transaction.

12

least another 12 percent or something like that of

13

shareholders.

14

Q.

It needed to have the agreement of at

And what was your reaction to Grupo

15

Mexico's rejection of the majority of the minority

16

vote?

17

A.

Well, I wasn't surprised that they

18

wouldn't want to do that, if I put myself in

19

Mr. Larrea's shoes.

20

great importance to the company, and he could argue

21

that to let a small number of shareholders,

22

potentially one group, for example, to block a

23

transaction of this importance was not necessarily

24

something that he would be happy with.

This was a strategic decision of
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understood his opposition.

2

It would have been wonderful if he

3

accepted.

4

favorably for by the majority of the minority, which

5

is why we were proposing it.

6

not something that surprised us that he was not

7

willing to do so.

8
9
10

Q.

Our view was that it would have been voted

But, you know, it was

Now, what was Grupo Mexico's position

with respect to the 20 percent collar?
A.

They did not agree with it, and they

11

indicated -- and I think that in this sense they were

12

largely right -- that although the collar was supposed

13

to mitigate some risks and that was the intention of

14

it, it created other risks for the transaction.

15

It created a lot of uncertainty in the

16

market with regards to whether the transaction was

17

going to take place or not, under what circumstances,

18

and that it, therefore, probably did not, all in all

19

did not add in the sense of our intention of reducing

20

the risk to a transaction taking place in conditions

21

that were not appropriate.

22

So we did not accept the collar.

23

agreed with that.

24

anymore.

We

We did not insist on the collar
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Now, it has been suggested in this

2

litigation that because there was no collar on the

3

transaction, SPCC overpaid by $600 million due to the

4

increase in SPCC's stock price between October, when

5

the merger agreement was signed, and the close of the

6

transaction.

7

A.

What is your reaction to that?
Well, that shows a lack of

8

understanding of what was going on, what the

9

valuations reacted to.

10

As I have indicated several times and

11

as is obvious from any number, Minera Mexico's value

12

increased more when the price of copper went up than

13

Southern Peru Copper's value.

14

of copper, which was the main driver of the price of

15

Southern Peru Copper in those days and the main

16

explanation of why it went up -- although there was

17

another one that I will mention in a moment -- then,

18

in fact, the better for us.

The transaction became

19

relatively more attractive.

If the price of copper

20

jumped substantially, Minera Mexico's value increased

21

more than Southern Peru's value, and so it was

22

actually advantageous to us that that occur.

23
24

So the higher the price

So what, in fact, happened was that
the copper, the world price of copper, indeed,
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increased significantly.

2

Southern, but in our view, it increased the price of

3

Minera Mexico even more, so the deal was more

4

attractive as a result of this behavior in the stock

5

prices than before it.

6

Southern Peru shareholders.

7

That increased the price of

It was actually good for the

The other issue is that the price

8

increased, among other reasons, too, because the

9

market took the transaction favorably, and that led to

10

a recovery in the price.

11

doubts in the market about if the transaction was

12

favorable or not or what, how, under what conditions

13

it would be reached.

14

and all the work done and the conditions that we

15

obtained were out in the market, the stock also

16

reacted favorably.

17

Q.

Initially there had been

When the information came out

Now, with respect to the corporate

18

governance provisions that the special committee

19

suggested, did Grupo Mexico agree to those?

20

A.

I believe they accepted some and they

21

did counterproposals to go halfway for some of them.

22

There were further negotiations.

23

accept the ones we put here.

24

are stated here were later changed somewhat, not

I know they did not

Some of the ones that
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1

material in the sense of the way -- in the sense of

2

the protection granted to minority shareholders but in

3

terms of the specifics.

4

In general, almost all of what was

5

proposed here in terms of corporate governance was

6

obtained in the end in negotiations, although Grupo

7

did not accept it initially, did not accept some of

8

them initially.

9

Q.

Okay.

Please turn to Tab 18 in your

10

binder, where you should find Joint Exhibit 41.

11

you recognize this email?

Do

12

A.

Yes, I believe so.

13

Q.

There is a reference in here to a

14

potential meeting with Mr. Larrea in Mexico City.

15

such a meeting occur?

16

A.

Yes, I believe it did.

17

Q.

Okay.

18

Did

And if you look back at page 25

of the proxy statement very briefly --

19

A.

Yes.

20

Q.

-- it says in the first full

21

paragraph, "On October 5, members of the special

22

committee met with Mr. Larrea to discuss the remaining

23

outstanding issues in the transaction, which

24

included," and then it continues.
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1

Is that the meeting that is referred

2

to in the email?

3

A.

4

coincide.

5

Q.

What was discussed at that meeting?

6

A.

What is indicated there in the proxy.

Yes, I believe so.

The dates

7

We were at 64 million.

They were at 67 million.

8

There was some issue on indemnities.

9

issue on corporate governance, as I indicated, and a

There was some

10

couple of other legal issues, I think, that were

11

outstanding, too.

12

agreement on them so that the transaction was

13

acceptable to us.

14

Q.

15

with Mr. Larrea?

16

A.

And we were trying to reach an

What was the result of that meeting

I don't recall exactly, but from what

17

I recollect, I think that was the meeting where we

18

agreed on the special dividend, if I remember

19

correctly, which was a way in which we bridged the

20

difference between the 67 and 64.

21

We had also at that point received

22

information that the Minera Mexico's net debt was

23

going to be lower than what we had originally

24

required.

That also helped to bridge the gap between
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the 64 and the 67.

2

And the numbers worked out so that the

3

difference between the special transaction dividend

4

and the valuations in the total Minera debt

5

corresponded to that difference.

6

wanted.

7

in terms of value it was equivalent.

Although the number of shares was different,

8
9

So we got what we

And we made progress on the corporate
governance provisions.

I am not sure if from that

10

meeting we got the final results.

11

we made some progress on corporate governance.

12
13

Probably not.

But

I think some progress also was made on
the indemnities and the like.

14

But if I remember correctly, several

15

of these issues were still pending for a few days

16

while they were worked out between lawyers and so on.

17
18

Q.

Did the special committee eventually

recommend the merger to SPCC's board?

19

A.

Yes, we did.

20

Q.

Okay.

21

A.

That was on October 21.

22

Q.

2004?

23

A.

2004.

24

Q.

Okay.

And when was that?

Let's take a look at Tab 19.
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1
2

That's Joint Exhibit 106.
A.

What is that document?

It is the presentation that Goldman

3

Sachs prepared for the special committee immediately

4

before the special committee -- in the last meeting we

5

had before recommending to the board that the

6

transaction be approved.

7

Q.

And did Goldman Sachs, in fact,

8

present this material at that special committee

9

meeting?

10

A.

Yes.

11

Q.

Take a look at page 2 of the document.

12

It has an identification number that ends in 4900.

13

There is a discussion of the financial terms, and in

14

one of the subtitles it says "Financial Terms:

15

Issuance of approximately 67.2 million SPCC Shares in

16

Exchange for approximately 99.15 percent of Minera

17

Mexico."

18
19
20

Why was the consideration 67.2 million
shares rather than 67 million shares?
A.

Because the percentage of Minera

21

Mexico that we were buying increased from 99.8-

22

something to the 99.15 that is indicated here.

23

explains the .2 difference.

24

company and we paid a little bit more for it in the

That

We got more of the
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1

same proportion.

2

Q.

3

analysis.

4

A.

Okay.

Turn with me to page 15 of the

What is contained in this section?
As it says, discussion of Minera

5

Mexico and Southern Peru's life of mine projections,

6

which I imagine refer to the DCF, discounted cash flow

7

valuation.

8
9
10

Q.

And why are these life of mine

projections important?
A.

Discounted cash flow has to be made

11

over the relevant time period; that is, you are

12

comparing two assets that are generating cash flows

13

over a certain time period.

14

flows through time, and you need to consider them all.

15

You value those cash

Specifically, as I have mentioned

16

before, the reserves of Minera Mexico were

17

proportionately larger than those of Southern Peru;

18

and therefore, their value in the long term would be

19

higher than in Southern Copper.

20

In fact, as you can see in page 17, if

21

we look at the last two lines, it says what the free

22

cash flow that was forecast for the companies was.

23

the current year the free cash flow -- the estimate

24

for 2006, the free cash flow -- sorry.
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1

If you compare the cash flows of

2

Minera Mexico, which are on page 17, with those of

3

Southern Copper on page 19, what you have is that the

4

cash flows of Southern Copper are higher in the

5

initial years than those of Minera Mexico, but then in

6

the, say, 2012, 2013, the cash flows of Minera Mexico

7

are substantially higher than those of Southern

8

Copper.

9

and the relative values of the companies would be

And so through time the production profile

10

affected.

11

Q.

If you turn back to page 16, there is

12

a discussion there of the methodology.

13

copper price that Goldman Sachs was assuming in its

14

analysis, the long-term copper?

15

A.

What was the

The long-term copper price was 90

16

cents/pound, as we had been assuming for a while, I

17

think.

18

had, the central value on the table was always 90

19

cents, which was always what in principle we were

20

looking at as a base number.

21

If you see all the DCF numbers that we have

Q.

And again, how did that compare to the

22

number that management of Minera Mexico and management

23

of Southern Copper were using?

24

A.

They were using a dollar, as I
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1

indicated before, and we preferred to be more

2

conservative, for the reasons I have already explained

3

to you.

4

And those numbers, by the way, were

5

what The Street forecasts said at that point.

I

6

remember that we went over that in the last

7

presentation.

8

here it is on page 28.

9

long-term copper forecast to the market is, and the

It is probably here somewhere.

Yes,

It has a list of what the

10

median was 90 cents.

The mean was 91 cents.

11

numbers went from .85 to a dollar.

The

12

Q.

Take a look at pages 21, 22 and 23.

13

A.

Yes.

14

Q.

And what do these pages show?

15

A.

As before, it does -- it is a multiple

16

sensitivity analysis based on the discounted cash flow

17

values of Minera Mexico and Southern Peru Copper.

18

before, it compares what the shares that would be --

19

the number of shares that we would have to pay for

20

Minera Mexico in order to -- following the relative

21

valuation according to discounted cash flow and

22

adjusted for various copper prices, discount rates,

23

the percentage of the tax benefits, essentially NOLs,

24

if I remember correctly, that, in fact, one would be
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1

able to take advantage of.

2

And lastly, a very important issue

3

that surfaced near the end of the negotiations, which

4

was the royalty rates which the Peruvian government

5

was apparently going to impose on Southern Peru

6

Copper.

7

discussed in the Peruvian Congress as this was going

8

on.

9

You know, in the near term it was being

Q.

All right.

Let's just stop at that

10

point for a moment on the royalties.

11

these royalties were.

12

A.

Describe what

Peru in 2004 did not have any mining

13

royalties, which are -- I guess legally they are not

14

tax but a contribution paid to the state that is quite

15

common for mineral resources.

16

was discussing imposing royalties on mining

17

operations, and the number that had been presented to

18

Congress was a royalty tax of 3 percent beginning at

19

certain size of production and slightly lower, 1 to 2

20

percent, for smaller operations.

21

The Peruvian Congress

In the case of Southern, which was the

22

largest producer of copper in Peru, the relevant rate

23

was the 3 percent if that legislation actually went

24

through.

At that point what the exact result would be
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1

was not known yet, but it was likely that there was

2

going to be a royalty tax imposed.

3

Q.

Okay.

The number that was in the

4

legislation that was presented to the Peruvian

5

Congress, what number was that?

6
7

A.

large-size producers was 3 percent.

8
9

As I said, the upper rate for higher,

Q.

Okay.

Then you also mentioned that

there are tax benefits, and these three pages each

10

have a different case for 100 percent, 50 percent or

11

zero percent of tax benefits.

12

benefits?

13

A.

14

correctly, NOLs.

15

perhaps some other tax benefits.

16

question is would you be able to fully utilize them or

17

not.

18

What were those tax

Minera Mexico had, if I remember
I am not sure that there were
And again, the

That depended on a number of issues.
And so what our advisors did is

19

prepare sensitivity analysis:

20

full use of the tax advantages, what if we only got

21

half of them, what if we got none of them, and saw the

22

effect on valuations.

23
24

What if we could make

None was probably less likely, and 100
percent was perhaps optimistic.

But how much you
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1
2
3
4

would get is somewhere in that range.
Q.

Did the royalty that was proposed in

the Peruvian Congress go into effect?
A.

Yes, indeed.

It still is in effect.

5

In fact, they are discussing raising it again now.

6

And it went in at a 3 percent rate.

7

royalty is 3 percent of sales, so depending on how

8

profitable the operation is, it can substantially

9

impact profitability or not be that big on

And mind you, the

10

profitability, depending on how -- what your profits-

11

to-sales ratio is.

12

Q.

Now, looking at these three pages --

13

and there is quite a matrix of potential numbers of

14

shares here that are to be paid for Minera Mexico.

15

How did you, based on these three pages, determine

16

whether $67 million was a fair consideration for

17

Minera Mexico?

18

A.

67 million shares.

19

Q.

Yes, 67 million shares, yes.

20

A.

Yes.

As I indicated before, these are

21

sensitivity analysis.

22

all of these values are equally probable or that we

23

can't really distinguish between one or the other.

24

It doesn't mean that we think

It is made there so you understand how
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1

much higher, how much lower it can get depending on

2

certain assumptions.

3

we think are the reasonable assumptions.

4

there is uncertainty when we do this, but we have to

5

make a choice.

6

We used some base case of what
We know

Typically, what you would see in one

7

of these presentations is that the central numbers are

8

typically what is considered the base case, and then

9

you do what if it is a little more, what if it is a

10

little less, in either direction.

11

Here, if we take the central number of

12

all the central numbers here, it would be the central

13

number in the central table of the three pages, of the

14

second of the three pages, and the central number

15

there, as you see, is 69.2 million; so, in fact, a

16

little higher than what we had already agreed at that

17

point.

18

which ended up being 3, assuming 50 percent of tax

19

benefits.

20

think probably almost all, if not all, the tax

21

benefits were, in fact, used.

And this is assuming royalty of 2 percent,

22
23
24

I understand it was higher than that.

I

And so the middle value of 69.2 was,
in fact, higher than what we were obtaining.
Q.

In terms of your view of the value of
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Minera Mexico and the value of Southern Copper, did

2

that view change throughout the eight months that the

3

special committee was considering the transaction?

4

A.

It changed somewhat.

To begin with,

5

just to give you an example, the relative valuation is

6

what matters here again.

7

have to put up with the royalties, which were not on

8

the radar initially.

9

middle number 69 million with 2 percent royalties, it

Southern Copper was going to

To give you an idea, the middle

10

would be 66.8, I think, million if it were 1 percent

11

royalties, and I believe that number was probably very

12

close to 64 million, which is what we were saying,

13

without the royalties.

14

So our 64 million number we were

15

dealing with was the number without royalties, if I

16

remember correctly.

17

higher.

18

we wanted.

19

With royalties it would have been

We were satisfied that we were getting what

Q.

What, if anything, did you learn about

20

Minera Mexico that caused your view of its value to be

21

higher than initially?

22

A.

Well, there were two things.

At the

23

very beginning several of the valuation methodologies

24

would indicate that Minera Mexico was worth
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1

considerably less than what they were proposing.

2

a number of things happened.

3

But

Oh, and before that, there was one

4

valuation methodology that said Minera Mexico was

5

really cheap actually, was when you were looking at

6

via the reserves, I mean the copper that you were

7

buying on the ground.

8

of copper on the ground reserves, which is just one

9

way of looking at it, was quite low, was very cheap

10

The value of, you know, percent

compared to what you were getting elsewhere.

11

In fact, if I am not mistaken, the

12

very end, the last valuation we were buying the

13

reserves at something like five cents per pound of

14

copper on the ground.

15

mining companies tended to be significantly higher.

16

And the valuation of other

Now again, this is just one parameter,

17

but it does indicate that the real value here was

18

getting all those reserves and all that value in the

19

future.

20

Okay.

So from the beginning, that was

21

one valuation that was attractive.

22

not so much, were not attractive, in fact, at the

23

beginning.

24

The others were

As we found out more, two things
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1

happened.

2

Minera Mexico.

3

did accrue.

4

production, expected production rates at Cananea and

5

recovery rates and costs, I think, included with that.

6

First, some things increased the value of
There were tax benefits that, indeed,

There were some improvements in

And then there was the effect of as

7

the prices -- as the price in the market moved up, the

8

higher prices would make it -- I mean, if you attached

9

a market value to the number of shares we were paying

10

for it, it would show that the prices were going up,

11

but that was, in fact, a reflection that the price of

12

Minera Mexico itself was going up because the price of

13

copper in the market was going up.

14

increased in that sense, too, but that was reasonable

15

because the price of copper was going up, and that,

16

indeed, increased the value of Minera.

17
18
19

So, yes, the price

So all these factors were taking
place.
Q.

Okay.

And I think you mentioned this

20

already, but what, if anything, did you learn during

21

the process that caused you to lower your perspective

22

with respect to the value of SPCC?

23
24

A.

Well, there was a small, a small

adjustment suggested by Anderson Schwab in capital
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expenditures, so that lowered it a bit.

And as I just

2

indicated, the royalty taxes, that was a significant

3

impact.

4

quite a bit.

5

assumptions, you could be lowering your available cash

6

flow by, you know, 20 or 30 percent from that.

7

other assumptions it would be only 6 or 8 percent.

8

But it was a significant impact.

9

the numbers.

That did affect the value of the company
And you had -- under certain

That also affected

10

Q.

11

couple of pages.

12

"Contribution Analysis at Different EBITDA Scenarios."

13

Can you explain what you understood this analysis to

14
15
16
17

Okay.

Under

Take a look at page 24, just a

It is a page that is titled

be.
A.

Yes.

Give me a minute, please, to

remember this page.
Okay.

Yes, the title seems a little

18

confusing because it says contribution analysis, and

19

that is not what I would typically call a contribution

20

analysis, which is why I was confused for a moment.

21

What this is trying to do is using

22

estimates of EBITDA, of earnings before interest,

23

taxes, depreciation and amortization, and using what

24

the implied multiple of EBITDA is to the market value
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1

of Southern and then use these multiples and apply

2

them to the EBITDAs of Minera Mexico, and then try to

3

come up with valuation based on these EBITDA forecasts

4

and multiples.

5

That's what it is trying to do.
And as it says, implied SPCC shares to

6

be issued according to this valuation, and it

7

indicates for the year 2005, it goes from a low of 53

8

million to a high of 73 million shares.

9
10
11

Q.

And how did this analysis influence

your consideration of the proposed transaction?
A.

Well, it is another number to look at,

12

but it is quite limited, because this analysis is

13

based on one year, and not only just any year but the

14

coming year.

15

And as we have indicated before, the

16

long-term prospects of Minera Mexico, because of its

17

higher, larger reserves, were better than those of

18

Southern Peru Copper.

19

on this year, I am going to get an impression that it

20

does not hold through time.

21

Peru Copper had higher EBITDA than Minera Mexico, and

22

that would probably be the case for a few years, but

23

eventually, the EBITDA of Minera Mexico would be

24

substantially higher.

So if I look at what is going

Yes, this year, Southern

If I remember correctly, the
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1

numbers were more than double what Southern Peru was

2

coming.

3

cash flow analysis, the discount rate you use and all

4

that.

And that is all included in the discounted

5

The one thing that it is important to

6

understand, too, that I missed earlier, when we first

7

started looking at the transaction in early 2004,

8

another thing that was occurring in Minera Mexico is

9

that Minera Mexico had been in pretty difficult

10

financial conditions until 2002 or beginning of 2003,

11

I believe.

12

their situation started to improve rapidly.

13

other things, they started to be able to do

14

appropriate maintenance and replacing aging equipment,

15

which they hadn't been able to do.

16

When the copper price started to recover,
And among

Somebody told me that at one point,

17

you know, at their worst position, their suppliers

18

were repossessing trucks in the mine and things like

19

that.

20

So when they started to do better

21

because of better copper prices, that also improved

22

their operations, improved their production, and these

23

things probably made their way a little bit into

24

better numbers, too, as the improvements surfaced.
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1

if you look at historical numbers, which is what we

2

were looking at initially, they were probably not the

3

best guide to what the company could do if it were not

4

facing the difficult financial circumstances as it had

5

faced before.

6
7

Q.

Did Goldman Sachs issue an opinion

concerning the fairness of the transaction?

8

A.

Yes, they did.

9

Q.

Take a look at the document behind Tab

10

20.

Do you recognize the document?

11

A.

Yes, I do.

12

Q.

What is it?

13

A.

It is the -- well, two things:

The

14

letter presenting the fairness opinion of Goldman

15

Sachs and the fairness opinion itself.

16
17
18

Q.

Okay.

And what did Goldman Sachs

conclude about the fairness of the transaction?
A.

The last page, the last two lines

19

"Based upon and subject to the foregoing, it is our

20

opinion that, as of the date hereof, the Exchange

21

pursuant to the Agreement is fair from a financial

22

point of view to the Company."

23

Q.

Did you agree with that opinion?

24

A.

Yes, of course, or we would not have
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recommended it.

2

Q.

What happened after Goldman Sachs made

3

its presentation to the special committee on

4

October 21?

5

A.

We agreed to -- well, we decided to

6

vote on whether we would recommend or not.

We all

7

voted in favor, except Mr. Handelsman, who abstained

8

from voting to avoid any appearance of conflict of

9

interest.

And once we had all unanimously voted in

10

favor, Mr. Handelsman indicated that he was in favor,

11

too.

12

Q.

And did the special committee then

13

recommend the transaction to the board of directors of

14

SPCC?

15

A.

Yes, we did.

16

Q.

And did the board of directors of SPCC

17

vote to approve the transaction?

18

A.

Yes, it did.

19

Q.

And did you participate in that vote?

20

A.

Yes.

21

Q.

And how did you vote?

22

A.

In favor, of course.

23

Q.

Okay.

24

What did you rely on in voting

to approve the transaction?
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A.

On all the information that we had

2

obtained throughout the whole process, including all

3

the advice from our -- from the experts that we had

4

hired for the various tasks that we had given them,

5

and my belief that this was a fair transaction that

6

would, in fact, create value for all shareholders of

7

Southern Peru Copper, in particular the minority

8

shareholders.

9

Q.

Take a look at pages 27 and 28 of the

10

proxy statement, which again is Tab 3.

11

section that begins on the bottom of page 27 and

12

carries over to page 28 called "Factors Considered by

13

the Special Committee."

14

There is a

Does this section accurately set forth

15

the factors considered by the special committee in

16

recommending the transaction to the board?

17

A.

I am sure it is a good summary of the

18

factors we considered.

19

other of lesser importance that were also considered.

20

Q.

Okay.

I am sure there were many

I want to walk through just a

21

few of these.

The first bullet point says, "The

22

current economic, industry and market trends affecting

23

each of our company and Minera Mexico in their

24

respective markets, including those which favor the
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consolidation of copper mining businesses in the hands

2

of a relatively small number of large companies."

3

Can you explain that factor?

4

A.

Yes.

There was and still is a trend

5

towards mining companies consolidating -- that is,

6

becoming a smaller number of larger producers -- than

7

used to be the case.

8

positively, and it granted some what I would call

9

strategic advantages to companies that did accomplish

10

this.

11
12
13

The market tended to value this

So one of the drivers of the proposed
merger was to create a larger company.
Q.

The second point says, "The

14

transaction's potential enhancement in our relative

15

cost position resulting from commodity diversification

16

into zinc and precious metals and a decrease in our

17

volatility of earnings after the acquisition of Minera

18

Mexico due to a relatively lower exposure to

19

molybdenum."

20

A.

Can you explain what that refers to?
Yes.

The diversification was one of

21

the results of the transaction.

The diversification

22

in terms of zinc and precious metals probably

23

decreased our volatility as diversification does in

24

general.

It would not appear to be one of the major
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drivers, from my perspective.

2

minor point in favor.

3

Q.

Okay.

It was an additional

The third bullet point says,

4

"The relative production profiles of Minera Mexico and

5

our company (including an anticipated decline in our

6

ore grades) and the expected improvement in our

7

production profile as a result of the acquisition of

8

Minera Mexico."

9

A.

What does that refer to?
This is very important.

It is what I

10

have mentioned before.

11

the greater reserves and eventually greater production

12

capacity at the Mexican mines would be in favor of --

13

would be favorable for the company overall.

14

took that into account when doing all the evaluations.

15

Q.

From a long-term perspective,

And we

And then finally, if you go down four

16

bullet points from there, there is one that says, "The

17

fact that we would become more geographically

18

diversified and less exposed to 'country risk' as we

19

would have mining operations in both Peru and Mexico,

20

making us less susceptible to volatility based on

21

political and economic developments than we are at the

22

present time."

23
24

A.

Can you explain that?
Yes.

This was an important factor, a

very important factor in the decision, too.
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Southern Peru Copper was exposed to,

2

you know, heavily exposed or 100 percent exposed to

3

Peruvian risk, to Peruvian country risk, political

4

risk.

5

more serious political violence and problems that it

6

had in the past and seemed to be doing quite well and

7

had a good future, things could always change and the

8

company would be subject to political risk.

Although Peru at that point had overcome the

9

In the 1970's the company was nearly

10

expropriated.

11

company in Peru that was not expropriated, to give you

12

an idea.

13

In fact, it was the only large mining

So having operations in different

14

countries and particularly in a country like Mexico,

15

which had a lower country risk value, was also

16

beneficial overall for the long-term advantage of the

17

shareholders or benefit of the shareholders.

18

the fact that the royalty suddenly happened at the

19

last minute before the transaction brought that to

20

mind.

21

Q.

In fact,

I want to take you back now to the

22

beginning of this process again, when the transaction

23

was first announced in February of 2004.

24

did any shareholders raise concern about the proposed
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1

transaction?

2

A.

At some point during the process, you

4

Q.

Yes.

5

A.

We got a letter from Phelps Dodge

3

say?

6

expressing concern about the proposed transaction.

7

don't remember exactly when, but at some point in the

8

process.

9
10

Around the middle of it, I think.

Q.

And what, if anything, did the special

committee do to address Phelps Dodge's concerns?

11

A.

We arranged to have a telephone

12

conference call with Phelps Dodge to hear their

13

concerns, and we participated, we arranged it.

14

a conference call with them.

15
16

Q.

We had

And how did the special committee

respond after having that call with Phelps Dodge?

17

A.

Well, with Phelps Dodge exactly all we

18

did is listen to them.

19

discussion.

20

way.

21

I

We did not -- there was no

We didn't talk with them in any other

We just listened to them.
As a result of that, it didn't really

22

change any of our views or affect in any way what is

23

going on because everything that they had mentioned as

24

concerns were concerns that we had already viewed and
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were evaluating, taking care of.

2

any way to what we knew or thought or what worried us.

3
4

Q.

It did not add in

Mr. Palomino, in your view, did the

special committee do a good job?

5

A.

I think we did a fabulous job.

6

Q.

And why?

7

A.

Because we were diligent.

8

hard.

We had a very nice mix of skills.

9

very well as a group.

We worked
We worked

We had very good advisors.

We

10

took our time, and we had the interest of the

11

shareholders, particularly the minority shareholders,

12

in mind at all points.

13

think we did a very good job.

14

we did.

15
16
17
18
19

Q.

We were all independent.

I

I am very proud of what

And in your view, was the transaction

that resulted from this process a fair one?
A.

In my view, of course, it was a fair

one or I would not have recommended it.
But I think that beyond what my

20

opinion at that point was, all we need to do is look

21

at what happened afterwards.

22

increased tremendously.

23

Peru has benefited tremendously as a result of the

24

transaction, not only because the price of copper has

The company's value

Every shareholder of Southern
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gone up, of course, but because the multiples of the

2

company have improved substantially.

3

Before the transaction, Southern Peru

4

be and, of course, Minera Mexico indirectly via Grupo

5

Mexico traded at significant discounts to their peers.

6

Nowadays Southern Peru trades at a surplus, at a

7

premium to its peers on almost all counts.

8

large part of that is due to the success of the

9

transaction of having a larger company, of bringing

10

these undervalued Mexican assets to the U.S. market

11

and having them better valued, to the synergies that

12

arose, to a number of other issues that increased the

13

value.

14
15

MR. STONE:

Your Honor, I pass the

THE COURT:

Mr. Rudy.

witness.

16
17
18

And a

CROSS-EXAMINATION
BY MR. RUDY:

19

Q.

Good afternoon, Mr. Palomino.

20

A.

Good afternoon, or almost.

21

Q.

I have 12:00 on my watch.

22

At the time that you came onto the

23

special committee, the committee was in the process of

24

considering an initial proposal by Grupo Mexico to
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1

acquire the interests that the company was

2

considering -- I apologize.

3

million shares of Southern Peru stock in exchange for

4

Grupo's 99 percent interest in Minera Mexico; is that

5

right?

The proposal was for 72.3

6

A.

No, I don't think that is correct.

7

Q.

Do you have Exhibit 108 there?

8

It is

not in your binder but it is in the rack behind you.

9

A.

108?

10

Q.

Correct.

11

A.

Okay.

12

Q.

Sir, I recognize you were not on the

13

board in February, but when you came onto the board,

14

that was the current proposal being considered by the

15

special committee; is that right?

16

A.

As I have indicated before, the

17

proposal did not indicate in a clear way what exactly

18

was the consideration that was being proposed.

19

am not sure how you can ascribe a specific number of

20

shares to a proposal that did not have a specific way

21

of determining the number of shares.

22
23
24

Q.

So I

Well, Grupo Mexico assigned a specific

number of shares to them, did it not?
A.

From the term sheet that we have seen
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before in one of the exhibits, there is no such -- the

2

term sheet that I saw at that point did not have any

3

such number of shares.

4

Q.

Will you turn to --

5

A.

Maybe at some point they presented

6

something before, but not in a proposal to the

7

committee.

8

Q.

9

document?

10

see that?

11

A.

Yes.

12

Q.

And you see at the top of that page it

13

Will you turn to page 19912 in that
There is a very small page No. 4.

Do you

says "Transaction Overview."

14

A.

Yes.

15

Q.

Right.

And then in the first box on

16

the right side, on the top, it says, "SPCC to acquire

17

Minera Mexico from AMC in a stock for stock deal."

18

you see that?

19

A.

Yes.

20

Q.

And then there is a dash and then it

Do

21

says, "Financed through the issuance of common shares;

22

initial proposal to issue 72.3 million shares."

23

you see that?

24

A.

Do

I also see the footnote to it.
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Q.

Okay.

And can you read the footnote?

2

A.

It says, "Indicative number of SPCC

3

shares to be issued.

4

value of 3.05 billion and SPCC share price of 42.2 as

5

of January 29, 2004."

6
7

Assumes Minera Mexico equity

So as it says, it is an indicative
value --

8

Q.

Right.

9

A.

-- not anything else.

10

Q.

And what does "indicative value" mean

A.

It says that it is an approximation

11
12
13
14

to you?

given certain assumptions.
Q.

Okay.

The question that I asked you

15

before you turned to this exhibit was whether at the

16

time you came on the committee that the committee was

17

considering a proposal for the company to buy Minera

18

Mexico for 72.3 million shares, and you said no, I

19

believe.

20

A.

Is that right?
I said that I don't think that's

21

correct and I still think so.

This is a presentation

22

made to the board of directors where there is an

23

indicative number under certain assumptions.

24

not a proposal to the committee of disinterested

CHANCERY COURT REPORTERS

This is

A1928

111

L. M. Palomino - Cross

1

directors that states what the consideration, the

2

proposed consideration is.

3

Q.

Okay.

Well --

4

A.

So the answer is no, we were not

5

considering that because there was no such proposal.

6

You are mistaken.

7

Q.

And the fact that Grupo describes it

8

as an initial proposal, the committee did not consider

9

it as a proposal; is that your testimony?

10

A.

What my testimony is is that this is

11

an indicative number in a PowerPoint presentation made

12

to the board of directors and not the communication

13

that was given to the special committee.

14

Q.

Okay.

You are aware that upon

15

receiving this presentation from Grupo Mexico, that

16

the board decided to form a special committee;

17

correct?

18

A.

Exactly.

19

Q.

And the special committee was formed

20
21

why, in your understanding?
A.

Because Grupo Mexico wanted to make a

22

proposal and would have to deal with a special

23

committee of disinterested directors, of independent

24

directors, in order to do this at an arm's length, as
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an arm's-length transaction.

2

Q.

So you are saying that the board

3

formed a special committee in anticipation of a

4

forthcoming proposal?

5

A.

No.

Grupo Mexico had indicated that

6

they wanted to carry out the merger, but the special

7

committee had not received at any point a term sheet

8

or a specific proposal that indicated how exactly,

9

what exactly the consideration was going to be.

10

Q.

Okay.

11

A.

Clearly, I mean, in order to help --

12

and I am not trying to be an obstacle here -- the fact

13

that they put the 72.3 million shares indicated that

14

they were thinking somewhere in that vicinity of

15

numbers, but it was not clear, and it was very

16

important that it be made clear, how exactly they got

17

there and why and to what -- you know, it was subject

18

to what changes and what matters.

19

Q.

Right.

20

A.

That this is what Grupo Mexico was

21

having roughly in mind around that time, yes, that's

22

what Grupo Mexico apparently had in mind around that

23

time.

24

what was presented as a proposal to the committee.

And we were aware of that.

But that was not
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Q.

Okay.

And if you look again at the

2

footnote that you read, is it your understanding that

3

72.3 million shares of Southern Peru stock at the

4

price of $42.20 was equal to $3.05 billion at that

5

time?

6

A.

If I do the math, I would imagine that

7

that's what it adds up to.

8

multiplication right.

9
10

Q.

I am sure they did the

You were asked about a document that

is at Tab 4 in your binder.

It is Joint Exhibit 155.

11

A.

Yes.

12

Q.

Do you recall being asked questions

13

about this document?

14

A.

Sorry?

15

Q.

Do you recall being asked questions?

16

A.

Yes.

17

Q.

Okay.

The first page of that

18

document, you see that this is a letter from

19

Mr. Ortega to Mr. Ruiz; is that right?

20

A.

Yes.

21

Q.

And the first sentence of the letter

22

says "This letter is a more detailed response to your

23

letter to our Chairman, Mr. . . . Larrea . . ., dated

24

March 4"; right?
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1

A.

Yes.

2

Q.

And the next page that you were, I

3

believe, shown on direct examination, Item (1), it

4

says, "Proposed Consideration."

5

A.

Yes.

6

Q.

Do you see that?

7

And it says the enterprise value of

8

Minera Mexico amounts to 4.318 billion or 4,318

9

million; correct?

10

A.

Yes.

11

Q.

And how does that relate to the

12

document I showed you a moment ago, if you recall?

13

A.

In a not very clear way.

I mean, I

14

could speculate and try to make sense out of the two

15

and see how they could correspond to one another in

16

some ways, but they don't say the same thing, and

17

neither is very helpful in terms of determining what

18

the consideration is.

19

value of Minera Mexico was 4,318 million means

20

nothing.

21

Mexico has two offices or three mines or the color of

22

the building is pink and that wouldn't have helped

23

either.

24

Q.

Saying that the enterprise

They could have said, you know, Minera

Okay.

I am going to ask you to look
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1

at Exhibit 155 in the binders.

2

binder that your counsel gave you.

3

Exhibit.

I am sorry.

A.

155?

5

Q.

I apologize.

6

A.

Yes.

7

Q.

Okay.

156.

Now, this is described by Grupo

A.

Yes, that's what it says in the cover

Q.

Okay.

letter.

11
12

Exhibit 155, Joint

Mexico as a revised term sheet; is that right?

9
10

It is not in the

155 you just had.

4

8

115

And the cover letter is -- at

the bottom it says 7077; is that right?

13

A.

Yes, 7077.

14

Q.

Okay.

16

A.

Yes.

17

Q.

And then if you turn to the next page,

15

18

And that is dated May 7, 2004;

right?

7078.

Do you see that?

19

A.

Yes.

20

Q.

It says, "Proposed Consideration"?

21

A.

Yes.

22

Q.

And proposed value of Minera Mexico is

23
24

4.3 billion; right?
A.

Yes.
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1

Q.

And it has an equity value of 3.147

2

million and 1.153 billion in debt as of April '04;

3

correct?

4

A.

Yes.

5

Q.

And Grupo is proposing that it receive

6

Southern Peru shares in the acquisition; right?

7

A.

Yes.

8

Q.

And this term sheet describes the

9
10

transaction as a proposed acquisition of Minera
Mexico; right?

11

A.

I guess so, yes.

12

Q.

Well, it says that in the middle of

13

the paragraph.

14

A.

Yes.

15

Q.

And this term sheet proposes that the

16

number of shares to be issued would be calculated by

17

dividing Minera's proposed equity value by the 20-day

18

average closing share price of Southern Peru beginning

19

five days prior to the closing of the transaction.

20

you see that?

21

A.

Yes.

22

Q.

Okay.

Do

And you, I think, said on

23

direct examination that this was adequate in terms of

24

specificity for the committee to consider?
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1

A.

To begin working on, yes.

2

Q.

You testified on direct that you were

3

concerned about this proposal, and I believe you said

4

words to the effect that one value was fixed and the

5

other was floating; is that right?

6

testifying to that?

Do you recall

7

A.

Yes.

8

Q.

To clarify, which of the values were

9
10
11

you testifying or are you testifying was fixed in this
proposal and which was floating?
A.

The fixed value was the equity value

12

for Minera Mexico, which is the 3.147 million,

13

according to what they say here.

14

value of 3.1 million -- or billion -- sorry -- would

15

be exchanged for a number of shares, and the number of

16

shares that would be exchanged would vary.

17

the floating number.

18

the price of Southern Peru shares.

19
20
21
22

Q.

Saying that that

That was

It would vary in accordance with

So you are saying that the value of

Minera Mexico under this proposal was fixed -A.

In the way they were presenting it,

they were giving it as a fixed value, yes.

23

Q.

And the number of shares was floating?

24

A.

Yes, the number of Southern Peru
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1

shares that would be equivalent to that fixed value

2

that they were proposing for Minera Mexico would vary

3

according to how the price of those Southern Peru

4

shares in the market moved, yes.

5

Q.

And why was that of concern to you?

6

A.

Because as I have indicated before,

7

these are two roughly similar companies producing both

8

copper, and the fluctuations in the price of one of

9

these companies which was listed, one the other one

10

was not, would most likely and under most factors

11

reflect similar movements in the price of the other

12

company.

13

If, for example, it was the copper

14

price, which is the most, you know, common factor

15

behind movements in the price of these shares, were

16

moving, both shares would be affected in similar

17

fashions.

18

fixed and the other floating would bring substantial

19

risk that if the share price of Southern Copper went

20

down, for example, we would end up paying huge

21

numbers, huge value for Minera Mexico, despite the

22

fact that Minera Mexico would theoretically have also

23

decreased in value for the same reason.

24

not -- it was a very risky way of doing the valuation.

And therefore, having one of the numbers
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1

Of course, we could have also made a

2

lot of money if the price of copper suddenly went to,

3

you know, $10 a pound and they wished to stay with

4

3.1, but then they would just backtrack and probably

5

remove, you know, retract from the proposal and there

6

would be no upside.

7
8
9

So it was risky and it didn't make a
lot of sense, in our view.
Q.

You testified on direct examination

10

that around this time -- I believe you said it was in

11

June 2004 -- that you believed that Southern Peru's

12

stock was overvalued.

13

A.

Do you recall saying that?

I thought that the market price

14

reflected forecasts of copper that were a little bit

15

higher than what we thought was the case.

16

Q.

Your testimony, I believe, was that

17

you said that the market was getting ahead of itself.

18

Do you recall saying that?

19

A.

Yes.

20

Q.

And at that time Grupo you knew was

21

asking for Southern Peru shares; right?

22

A.

Yes.

23

Q.

And those shares had a value in the

24

market at that time; right?
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1

A.

Yes.

2

Q.

And you said you believed that Grupo

3

was asking for too much for Minera at that time;

4

right?

5

A.

Yes, under most counts.

6

you look at reserves, maybe not.

7

it appeared to be somewhat expensive.

8
9
10

Q.
Tab 9.

Okay.

As I said, if

But in general, yes,

I believe it is in your book at

It is the Goldman Sachs book from June 11,

2004.

11

A.

Yes.

12

Q.

This is JX-101.

And you were asked

13

about -- one of the pages of this presentation you

14

were asked about was the look-through analysis, which

15

is on page 39.

Do you recall that?

16

A.

Yes.

17

Q.

And I don't recall your exact words,

18

but when you were describing this analysis that

19

Goldman presented to the committee, you said that the

20

analysis doesn't exactly work because Grupo's

21

component parts aren't valued publicly.

22

testifying to that effect?

23
24

A.

Do you recall

Something to -- something similar to

that, yes.
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Q.
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One of the largest assets that Grupo

2

Mexico owns is its shares of Southern Peru or at that

3

time was its shares of Southern Peru; is that right?

4

A.

Right.

5

Q.

Right.

And this page actually lists

6

that when it breaks out the component pieces of Grupo

7

Mexico, does it not?

8

A.

Yes.

9

Q.

And that's when it says SPCC stake;

11

A.

Yes.

12

Q.

And Goldman Sachs describes as one of

10

right?

13

the assets of Grupo Mexico its stake in Southern Peru,

14

and it lists that according to its market cap; right?

15

A.

Yes.

16

Q.

And it says that the market cap of

17

Grupo's ownership of Southern Peru is 2 billion, 2.474

18

billion; right?

19

A.

Yes.

20

Q.

Could you turn to Exhibit 158, Joint

21

Exhibit.

Okay.

This is a September 7 revised term

22

sheet from Grupo Mexico; right?

23

A.

Yes.

24

Q.

And can you read on page -- it starts
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1

on 14582, where it says, "Proposed Valuation and

2

Consideration."

Do you see that?

3

A.

14582?

4

Q.

Correct.

5

A.

Yes, I can see.

6

Q.

And it says, "Proposed Valuation and

7

Consideration"; right?

8

A.

Yes.

9

Q.

Could you just read that first

10

sentence that continues onto the next page?

11

A.

Yes, it says, "Based on the analysis

12

and several conversations between the financial

13

advisors of AMC and the Special Committee of

14

Disinterested Directors and after an extraordinary

15

effort to come to an agreement, AMC is willing to

16

propose a new value for its 98.84 equity interest in

17

Minera Mexico of 67 million shares of" Southern Peru

18

Copper.

19

Q.

Right.

And I believe you were asked

20

about a prior document that also used that phrase

21

"extraordinary effort."

22

about that on direct?

23
24

A.

Do you recall being asked

I think it was the same document

actually, but yes.
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1

Q.

And are you aware as of September 7,

2

2004 what the value of 67 million shares of Southern

3

Peru was, according to its market price?

4

A.

I don't remember at this point.

5

Q.

Okay.

So you don't know what price

6

Southern Peru stock closed at on September 7, 2004, do

7

you?

8

A.

Of course not.

9

Q.

Okay.

I wouldn't expect you to

10

remember it, but there is actually an Exhibit 18 in

11

one of the binders behind you which lists them.

12

would ask you to pull that out.

13

A.

Yes.

14

Q.

Okay.

15

I

And do you see that that's a

table that is in reverse chronological order?

16

A.

Yes.

17

Q.

And so could you just look to see what

18

the stock price of Southern Peru shares were on

19

September 7?

20

A.

The close was at $41.86.

21

Q.

I am not sure if we are looking at the

22
23
24

same column.
A.

It is September 7, 2004.
Oh, no.

I am sorry.

I read -- I got

the numbers mixed up.
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1

Q.

It is in the middle of page 8.

2

A.

Yes.

3

Q.

Right.

It is 45.72.

Sorry.

And I have a calculator, but

4

will you accept my representation that if you multiply

5

67 million shares times that price, that that offer

6

was valued at 3.06 billion, according to the market

7

price?

8

A.

Probably, yes.

9

Q.

And you described the extraordinary

10

effort earlier, and it is your testimony that there

11

had been an extraordinary effort to get Grupo Mexico

12

to this point, to make this offer?

13
14

A.

I said that they claimed it was an

extraordinary effort.

15

Q.

And then on October 21, 2004, the day

16

that the special committee approved the transaction,

17

are you aware that the market value of the 67.2

18

million shares that were being issued to Grupo Mexico

19

were worth 3.09 billion according to their market

20

price?

21

A.

No, but I believe you if you say so.

22

Q.

You testified on direct examination

23

that Minera's value went up more than Southern Peru's

24

value if copper prices went up.

Was that what you
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1

said?

2

A.

That's correct.

3

Q.

Were you referring to long-term

4

prices, short-term prices, or to some other type of

5

price?

6

A.

In general, any price.

Obviously, the

7

more durable the price increase would be, the better

8

for Minera.

9

proportionately better for Minera Mexico than for

But any price increase was

10

Southern.

11

better for Minera.

12

would be very minor, of course, but it would always be

13

somewhat more beneficial for Minera.

14

Q.

If the price went up only one day, it was
The difference in only one day

What effect, if any, does copper

15

pricing have on the calculation of each of these

16

company's reserves?

17

A.

Reserves, depending on all sorts of

18

geological issues, may be affected by movements in

19

prices.

20

increase reserves and lower prices would tend to

21

decrease them, because reserves are calculated on the

22

basis of economic feasibility, I mean, can they be

23

economically mined.

24

Typically, higher prices would tend to

Q.

And that's what reserves --
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1

A.

Yes, but exactly how much depends very

2

much on the nature of the deposit.

3

very sensitive to price changes.

4

not very sensitive to price changes.

5

most of them will have some reaction to different

6

prices.

7

Q.

Some deposits are
Other deposits are
But typically,

And so is it fair to say that because

8

reserves are defined as a function of economic

9

viability of actually mining the copper, that the

10

price increase of copper would actually also increase

11

the size of a company's reserves?

12

A.

Typically, yes.

13

Q.

Okay.

Right?

And you said that Minera Mexico

14

was more sensitive to copper price increases than

15

Southern Peru was; right?

16

A.

Yes, on the cost side, yes.

17

Q.

And was Minera Mexico also more

18

sensitive when you consider expanding reserves that

19

could be resultant from rising copper prices?

20
21
22

A.

I don't recall at this point exactly

if it was or not.
Q.

Do you recall if that was something

23

that you discussed with your financial advisors when

24

you were considering the transaction?

CHANCERY COURT REPORTERS

A1944

127

L. M. Palomino - Cross

1
2

A.

I believe we have discussed that, but

I don't recall at this moment the number.

3

Q.

You are aware that in 2004 Southern

4

Peru actually commissioned Mintec to analyze its own

5

reserves; right?

6

A.

Yes.

7

Q.

Okay.

8

were not finished until about 2006; is that right?

9
10

And the results of that study

A.

I don't remember the exact dates, but

I know these studies typically take a long time, yes.

11

Q.

One of the issues that the special

12

committee had to discuss in considering these

13

proposals was whether, instead of giving Southern

14

Peru's shares, the acquisition could be done for cash

15

or some combination of cash and stock; is that right?

16

A.

That was always a possibility, yes.

17

Q.

And when you say it was always a

18

possibility, you mean that the committee discussed it?

19

A.

Yes, we did -- well, we had to answer

20

to a proposal, but we always had to evaluate what

21

alternatives could be suggested or expected for them

22

to change if it was the case.

23

it.

24

Q.

But yes, we did discuss

And you discussed it with your
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1

financial advisor?

2

A.

Yes, I believe we did.

3

Q.

You testified that the special

4

dividend, the $100 million special dividend helped to

5

bridge the difference, I think was your expression,

6

between the value of Southern Peru and the value of

7

Minera Mexico; is that right?

8
9
10

A.

Bridge the difference between what

they wanted and what we were willing to pay.
Q.

Right.

And you said that also that

11

capping the debt had a similar effect on bridging that

12

difference; right?

13
14
15

A.

Reducing the debt had a similar

effect, yes.
Q.

Right.

Another way to bridge that

16

difference would have been to offer less shares;

17

correct?

18

A.

Yes.

19

Q.

For the relative valuation that you

20

described to work, the inputs into the DCFs for both

21

companies have to be accurate; right?

22

be solid numbers; right?

23
24

A.

Would have to

Well, they would have to be comparable

to begin with, you know, equally negotiated.
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1

Q.

Right.

2

A.

And it should be something that is

3

reasonable, because, of course, if we invent any old

4

number, then that might not help, yes.

5

Q.

So if you use make-believe numbers or

6

numbers that wouldn't be realistic, then that would

7

call into question the conclusions that that analysis

8

yielded; right?

9

A.

Yes.

It would certainly reduce the

10

validity of the analysis or the -- how useful it is,

11

yes.

12

Q.

You have Tab 19 in front of you, which

13

is the October 21 presentation?

14

106.

It is Joint Exhibit

15

A.

Yes, got it.

16

Q.

Do you have that?

17

A.

Yes, I do.

18

Q.

And this is the final board

19

presentation made by Goldman Sachs at the meeting

20

where the special committee voted to recommend the

21

transaction; right?

22

A.

Yes.

23

Q.

Okay.

24

23.

And if you turn to pages 21 to

You testified about them on direct.
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1

A.

Yes.

2

Q.

Okay.

3

matrices?

4

A.

Yes.

5

Q.

And the market capitalization of

And these are the various

6

Southern Peru which is implied by these relative DCF

7

analyses is not shown on these pages, is it?

8
9

A.

No, not on these pages.

There is

enough numbers as it stands, yes.

10

Q.

There is -- I am sorry?

11

A.

In the same page and given all that

12

you are trying to show, there is not really room to

13

show anything else on these pages.

14

Q.

Okay.

Are there other pages in this

15

presentation that have the implied market

16

capitalization of Southern Peru from these ranges?

17

A.

I don't -- I am not sure.

18

Q.

Do you want to take a minute and look?

19

A.

The implied capitalization of all

20

these ranges?

21

Q.

Right.

22

A.

No, of course not.

23

Q.

Okay.

24

Well, how about of some sample

set of those ranges?

CHANCERY COURT REPORTERS

A1948

131

L. M. Palomino - Cross

1

A.

There is a market capitalization of

2

certain number of shares in some places, yes.

Some of

3

the valuations here assume certain market

4

capitalization, and given the certain number of shares

5

which would match, then you would have here two, yes.

6

Q.

What are you pointing to?

7

A.

For example, when you look at SPCC

8

page 2, SPCC public market valuation, 46.4, number of

9

shares --

10

Q.

11

I am sorry.

What page in the document

are you looking at?

12

A.

Page No. 2.

13

Q.

Okay.

14

A.

As you can see at the very beginning,

15

it shows what the market cap of Southern Peru is at

16

the then current market price, October 18, and then it

17

shows if you paid 67.2 million shares for 99 percent

18

of Minera Mexico, what the implied value is for Minera

19

Mexico.

20

implied value for Minera Mexico under the 67 million.

21

So we have both the value of Southern and the

Q.

I am asking whether the implied value

22

of Southern Peru that would -- the value of Southern

23

Peru that would be implied by giving 67.2 million

24

shares, is that --
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1

A.

2

question.

3

Q.

I don't think I understand your

Is there a DCF value for Minera

4

Mexico, an actual dollar value that is in this

5

presentation of October 21?

6

an actual DCF value?

7
8

A.
through.

Not a relative value but

I am not sure.
Perhaps.

9

I would have to look

(Pause)

I don't seem to find any dollar value

10

of the DCF here.

11

Q.

An earlier presentation from Goldman

12

Sachs actually had an actual DCF value for Minera

13

Mexico in them; right?

14

A.

Yes, and for Southern Peru, too.

15

Q.

Right.

And you were asked about, for

16

example, the June 11 presentation, where it actually

17

had a DCF value pegged for Minera and then it had an

18

actual -- withdrawn.

19

You recall testifying about the June

20

11, 2004 presentation materials where there was an

21

actual DCF value for Minera in there; right?

22

A.

That was the first presentation.

23

Q.

Right.

24

A.

Yes.
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1

Q.

And there is also nothing in this

2

presentation that gives the implied dollar value of

3

the shares that are being offered at each of these

4

sensitivities, is there?

5

A.

Not at each of these sensitivities,

6

but yes, at the price that was being proposed, the

7

67.2 million.

8

MR. RUDY:

9

(There was a pause.)

10
11
12

BY MR. RUDY:
Q.
presentation.

You testified about page 2 in this
Will you turn back to that page?

13

A.

Yes.

14

Q.

Okay.

15

One second, Your Honor.

And the implied equity value of

Minera Mexico is 3.146 billion; right?

16

A.

Yes, that's what it says.

17

Q.

And was the DCF value that Goldman

18

presented at 67.2 million shares the same as that,

19

higher than that or lower than that?

20
21

A.

I don't recall exactly, but I would

presume it was probably somewhat lower than that.

22

Q.

You don't know?

23

A.

I don't remember is what I said.

24

Q.

And at the time of this presentation
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1
2

you think you knew it?
A.

Yes, I did.

3

MR. RUDY:

4

THE COURT:

5
6

134

Nothing further.
Why don't we pause there,

come back at 1:30.
(Luncheon recess taken at 12:31 p.m.)

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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1

AFTERNOON SESSION

2

THE COURT:

Mr. Stone.

3

MR. STONE:

Your Honor, I have no

THE COURT:

Thank you, sir.

4

redirect.

5
6

good, huh?

7

THE WITNESS:

8

THE COURT:

9

Pretty

you.

Thank you.
I wish I could go with

Have a good day.

10

Next witness.

11

MR. STONE:

Your Honor, the defendants

12

call Mr. Hank Handelsman.

And we're going to

13

distribute some witness binders.
HAROLD S. HANDELSMAN, having been

14
15

first duly sworn, was examined and testified as

16

follows:

17
18
19

DIRECT EXAMINATION
BY MR. STONE:
Q.

Could you summarize for the Court your

20
21
22

Good afternoon, Mr. Handelsman.

education after high school?
A.

I received a B.A. degree in political

23

science from Amherst College in 1968.

24

J.D. degree in 1973 from Columbia University School of

CHANCERY COURT REPORTERS

I received a

A1953

H. S. Handelsman - Direct

1
2
3
4

136

Law.
Q.

Would you summarize for the Court your

employment history?
A.

After I got out of law school, I

5

clerked for Judge William Timbers on the Second

6

Circuit.

7

five years at the law firm of Wachtell Lipton

8

Rosen & Katz.

9

for the Pritzker interests in Chicago.

After that, I was an associate for four or

And since 1978, I have been an attorney

10

Q.

And what is the Pritzker interests?

11

A.

Let me add that I also have been

12

employed -- well, the Pritzker interests are -- the

13

Pritzker family is wealthy family based in Chicago,

14

and the family owns, through trusts, a myriad of

15

businesses.
Also, after college, I worked at Hyatt

16
17

Corporation as the general counsel, one of the

18

Pritzker interests.

19

professor of law at Kent Law School in Chicago.

20

Q.

And I am currently an adjunct

Other than what you just mentioned as

21

being the general counsel of Hyatt, what other

22

positions have you held at the Pritzker family

23

interests?

24

A.

I'm currently the general counsel and
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1

I'm the executive vice president of a firm called the

2

Pritzker Organization.

3

group that provides legal, financial and analytical

4

services to the companies owned by the Pritzker

5

interests.
Q.

6

The Pritzker Organization is a

What were your primary

7

responsibilities as general counsel of the Hyatt

8

Group?

9

A.

I was principally involved in mergers

10

and acquisitions transactions and financing

11

transactions, and I oversaw the operational counsel,

12

the counsel that dealt with the hotel business.

13

Q.

Throughout your years and your

14

involvement with the Pritzker family interests, how

15

many merger and acquisition transactions have you been

16

involved with?

17

A.

Several hundred.

18

Q.

Have you ever been involved in any

19

conflict transactions?

20

A.

I have.

21

Q.

Which companies?

22

A.

I was involved in the privatization of

23

Hyatt Corporation in the late '70s and of Hyatt

24

International Corporation in the early '80s.
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1
2

Q.

Have you ever served as a director of

a public company?

3

A.

Yes, I have.

4

Q.

And for which companies?

5

A.

I was a director of American Medical

6

International Hospital Management Company; the

7

director of Braniff Airways, an airline; director of a

8

company called Dalfort Corporation that owned an

9

aircraft maintenance business and a chewing tobacco

10
11
12

company; and a director of Southern Peru.
Q.

When did you first become a director

of Southern Peru Copper Corporation?

13

A.

Sometime in 2002.

14

Q.

Now, we've been -- you weren't here

15

this morning, but as I mentioned this morning,

16

Southern Peru Copper Corporation has changed its name

17

to Southern Copper Corporation, so I may refer to it

18

as Southern Copper Corporation from time to time.
How did you become a director of

19
20
21

Southern Peru Copper Corporation?
A.

One of the Pritzker interests acquired

22

an interest in Southern Peru a long time ago, and when

23

Southern Peru became a public company in the '90s,

24

there was a shareholders agreement among the founding
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1

shareholders of Southern Peru which included Cerro

2

Trading Company, which is a Pritzker interest.
Under that shareholders agreement,

3
4

each of the founding shareholders was entitled to a

5

proportionate representation on the board of directors

6

of Southern Peru.

7

two directors, and I was appointed to be one of them.

And by formula, Cerro Trading had

8

Q.

Who was the other director?

9

A.

His name is Jaime Claro.

10

Q.

What did you understand your mandate

11

to be as an appointee of the Pritzker interests or

12

Cerro?

13

A.

First, I was a fiduciary for the

14

shareholders of the corporation, and, along with that,

15

intended to protect the Pritzker interests, who owned

16

about 14 or 15 percent of the company.

17

Q.

What was Cerro Trading Company?

18

A.

Aside from its ownership in Southern

19
20
21
22

Peru Copper, I don't know.
Q.

Okay.

Who were the other founding

shareholders of Southern Peru Copper Corporation?
A.

The company goes back at least to the

23

'50s, and most of the principal world-renowned copper

24

companies were original founding shareholders in the
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1

late '90s or early 2000s.

2

share of Southern Peru that was then owned by ASARCO;

3

and at that point, the three founding remaining

4

shareholders were Grupo Mexico, Phelps Dodge or an

5

affiliate of Phelps Dodge, and Cerro Trading.
Q.

6

Grupo Mexico bought the

Did you have any connection or

7

affiliation with Grupo Mexico before you joined the

8

SPCC board?

9

A.

No.

10

Q.

Now, we're here today talking about a

11

transaction that was originally proposed in 2004 and

12

approved and closed in 2005 between Southern Peru

13

Copper and Minera Mexico.

14

about the possibility of that particular transaction?

15
16
17

When did you first learn

A.

At a board meeting in early February

Q.

Okay.

of '04.
If you would look at Tab 1 in

18

your witness notebook, which is Joint Exhibit 108.

19

This is a presentation to the SPCC board of directors

20

dated February 3, 2004.

21

meeting February 3rd, 2004, where this was presented?

Do you recall being at a

22

A.

Yes, I do.

23

Q.

And at that time, what was your

24

understanding of the proposed transaction?
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A.

1

My understanding was the suggestion

2

was a merger of two very similar Latin American

3

principally copper-producing companies.
Q.

4
5

What was your reaction to the proposal

that was presented on February 3rd, 2004?
A.

6

I really didn't have a reaction.

I

7

didn't know enough about the Mexican company to have a

8

view.
Q.

9
10

What occurred at the SPCC board

meeting after this presentation was presented?

11

A.

The board voted to establish a special

12

committee of disinterested directors to consider the

13

transaction.
Q.

14
15

Why did the board discuss appointing a

special committee to consider the transaction?
A.

16

Aside from it being on the agenda,

17

it's a common practice in transactions that have

18

elements of a conflict.
Q.

19
20

Who were the initial members of the

special committee?
A.

21

The initial members were Gilberto

22

Perezalonso and -- forgive me if I say these names

23

wrong.

24

Q.

I'm no better than you, so go ahead.
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1

A.

-- Pedro-Pablo Kucyzinski, and me.

2

Q.

And did the composition of the special

3

committee change?

4

A.

It did.

5

Q.

And how did it change?

6

A.

Pedro-Pablo Kucyzinski -- that's a

7

tongue twister to me -- resigned from the board of

8

Southern Peru to take a position as Finance Minister

9

of Peru.

And two additional members of the committee

10

were placed.

One's name is Carlos Ruiz and the other,

11

Miguel Palomino.

12

Q.

To your understanding, to what extent,

13

if any, were any of the members of the special

14

committee as it was finally constituted affiliated

15

with Grupo Mexico?

16

A.

I don't think they were.

17

Q.

And to your understanding, did any of

18

the members of the special committee have a personal

19

or financial interest in the transaction?

20

A.

No.

21

Q.

Take a look at the document behind --

22

A.

I owned a few shares of Southern Peru

23

and I assume that some of the other directors did, but

24

it was like 5 or 600 shares.
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Q.

1

Take a look at the document behind Tab

2

2 in your witness notebook.

It should be Joint

3

Exhibit 16.

4

read.

5

special committee that was discussed earlier today.

6

And I want to direct your attention to the third page

7

of the document where the actual resolution is set

8

forth.

And I know that this is difficult to

This is the set of resolutions appointing a

And there is a paragraph, the fourth

9
10

paragraph down, that says, "NOW, THEREFORE BE IT

11

RESOLVED ...."

Do you see that?

12

A.

Yes.

13

Q.

At the end of that paragraph, it

14

states that " ... the duty of the committee" -- "the

15

duty and sole purpose of such Special Committee is to

16

evaluate the Transaction in such manner as the Special

17

Committee deems to be desirable and in the best

18

interests of the stockholders of the Corporation."
To what extent was the special

19
20

committee empowered to negotiate with Grupo Mexico?
A.

21

Well, the way I looked at this in the

22

first instance was that the word "evaluate" meant just

23

that.

24

itself and determine whether they believed that the

That was that the committee was to educate
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1

proposed transaction was a good one or a bad one.
If good, then the transaction would

2
3

progress in its normal course.

4

found that the transaction was not beneficial to the

5

shareholders other than Grupo Mexico of Southern Peru,

6

then the committee would say no.

7

Mexico determined that it wanted to negotiate in the

8

face of a no, it could do so.
Q.

9

And if the committee

And that if Grupo

And is that the way that the

10

relationship between the special committee and Grupo

11

Mexico in fact proceeded?

12

A.

It was.

13

Q.

Who was the chairperson of the special

14

committee?

15

A.

Carlos Ruiz.

16

Q.

And the special committee was

17

empowered to retain advisors according to these

18

resolutions.

19

retain?

20

A.

Which advisors did the special committee

It retained an investment banker,

21

Goldman Sachs.

It retained two sets of counsel.

M&A

22

counsel was Latham & Watkins, New York office,

23

principally.

24

law issues, and I can't pronounce the name of that

It retained Mexican counsel for Mexican
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1

Mexican counsel.

2

called Anderson & Schwab.

3

Q.

And it retained a mining expert firm

Okay.

Focusing on the legal counsel,

4

which law firms did the special committee consider for

5

M&A counsel?

6

A.

It considered Latham, it considered

7

Paul Weiss, it considered Cleary Gottlieb, and it

8

considered Sullivan & Cromwell.

9
10
11

Q.

How did the special committee come up

with a list of law firms that it considered?
A.

The special committee knew that I was

12

an attorney that practiced in the area of mergers and

13

acquisitions, and asked for my recommendations, and I

14

recommended those firms as well as a few others.

15

Q.

And on what basis did you recommend

16

these law firms?

17

A.

Those law firms had either in the

18

recent past represented Pritzker interests or

19

represented people against Pritzker interests in M&A

20

type transactions.

21

Q.

And to what extent was the fact that

22

these law firms had either represented the Pritzker

23

interests or had been opposed to them disclosed to the

24

special committee?
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1

A.

146

Well, that's the reason that I

2

suggested them.

3

had had experience with these firms and the experience

4

was positive.

5

Q.

They took my word for the fact that I

And in your view, did the relationship

6

between the Pritzker interests and these law firms

7

create any conflict?

8

A.

No.

9

Q.

Which investment banks did the special

10
11
12
13
14
15

committees consider?
A.

Lehman Brothers, Credit Suisse First

Boston, JPMorgan, Goldman Sachs, and Merrill Lynch.
Q.

Why did the special committee decide

to retain Goldman Sachs?
A.

I think -- I don't know that Goldman

16

would like this answer, but I think it was a process

17

of elimination.

18

were not thought to have had either mining or Latin

19

American experience, which we thought was important.

20

We were of the view that JPMorgan Chase had

21

relationships with Grupo Mexico or its principals.

22

Merrill Lynch was too expensive in relative terms.

23

And Goldman had Latin American experience, a Mexico

24

City office, and mining experience, and came up with

Lehman Brothers and Credit Suisse
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1

what we considered to be an acceptable fee proposal.
Q.

2
3

What if any work had Goldman Sachs

done for the Pritzker interests?
A.

4

At that time, I don't think a lot.

5

We, you know, we prided ourselves in doing

6

transactions without using investment bankers when we

7

could.
Q.

8
9
10

Did you disclose the fact that Goldman

Sachs had done some amount of work for the Pritzker
interests?

11

A.

Oh, I disclosed that all of those

12

firms had done work with the Pritzker interests.

13

There isn't a major banking firm in the United States

14

with whom we haven't done substantial business.
Q.

15
16

Why did the special committee decide

to retain a mining consultant?

17

A.

In speaking to Goldman Sachs, it

18

became clear that there were technical issues

19

involving mining that Goldman did not have experience

20

in.

21

one mines ore, how the mine is constructed, how the

22

overburden is removed, how one attacks various grades

23

of the ore body, what the life of the mine would be.

24

And there is generally something called a mining plan,

Those technical issues related principally to how
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1

which is a multi-year plan as to how one will address

2

the resources of the mine.

3

that it had the experience to deal in those technical

4

issues as opposed to valuation and marketing matters

5

with respect to mining companies.

6
7
8
9

Q.

And Goldman did not feel

So how did the special committee go

about hiring a mining consultant?
A.

I actually -- Goldman Sachs suggested

several mining consultants with which it had

10

experience.

11

believe members of the special committee asked

12

Southern Peru what they thought of these mining

13

experts, and Anderson & Schwab was thought to be a

14

decent choice.

15

Q.

Anderson & Schwab was one of them.

Okay.

I

Take a look at Tab 3 in your

16

witness notebook.

It's Joint Exhibit 112.

17

document is titled, "SOUTHERN PERU COPPER CORPORATION

18

PRINCIPLES OF CONDUCT OF SPECIAL COMMITTEE OF

19

DISINTERESTED DIRECTORS OF THE BOARD OF DIRECTORS."

20

Do you recall seeing this document?

21

A.

Yes, I do.

22

Q.

Okay.

23
24

This

And just very generally, what

did these principles of conduct provide?
A.

I view this as a charter for the
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1

special committee.

2

compensation committees and nominating committees of

3

public companies have charters, this was the charter

4

for this special committee.

5
6
7
8
9
10
11

Q.

Much like audit committees and

And to the best of your recollection,

did the special committee follow this charter?
A.

Other than not adopting a secretary, I

think the answer is yes.
Q.

Approximately how often did the

special committee meet?
A.

Unlike public companies that have

12

scheduled board meetings, the special committee met

13

when it needed to meet.

14

eight months, it met over 20 times, formally, that is,

15

in person.

16

on the telephone, informally, when we had something to

17

discuss.

18
19

Q.

And over a period of seven or

It met probably an equal number of times

Were minutes generally kept of the

special committee's meetings?

20

A.

Of the in-person meetings, yes.

21

Q.

What was the process for keeping

22
23
24

minutes of the special committee's meetings?
A.

I think at virtually every one of the

special committee's meetings, there was a young lawyer
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1

from Latham & Watkins, and that young lawyer listened

2

to the proceedings, went back home, and prepared draft

3

minutes.

4

members of the committee.

5

commented; sometimes they didn't.

6

minutes were finalized and left with counsel.

Those minutes were circulated amongst the

Q.

7

Okay.

Sometimes the members
And then the

And did the minutes generally

8

reflect what took place at the special committee's

9

meetings?

10

A.

Yes.

11

Q.

Take a look at Tab 4 in your witness

12

notebook.

13

A.

Yes.

14

Q.

Do you recognize it?

15

A.

I do.

16

Q.

And take a look at Page 15.

This is the proxy statement.

I'm

17

sorry.

18

bottom of the page, not in the upper right-hand

19

corner.

Page 16.

I'm looking at the numbers on the

20

A.

I'm there.

21

Q.

Okay.

22

Do you see there is a section

there, the background of the merger?

23

A.

Yes.

24

Q.

Are you familiar with that section of
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the proxy statement?

2

A.

Yes, I am.

3

Q.

Is that something that you've reviewed

4

in the past?

5

A.

Yes.

6

Q.

And did you review it before it went

7

out to the stockholders?

8

A.

Yes.

9

Q.

Do you believe that the description of

10

the merger in the proxy statement accurately reflects

11

the special committee's valuation of the merger?

12

A.

Yes.

13

Q.

Turn to Tab 5.

We may come back to

14

this document at times.

Tab 5 is Joint Exhibit 63.

15

It's a March 4th letter to Mr. Larrea from Mr. Ruiz.

16

Do you remember this letter?

17

A.

I do.

18

Q.

What was the purpose of this letter?

19

A.

Well, the presentation at the

20

February 3rd board meeting was, Let's merge, and why

21

don't you pay us 3-point-something billion dollars for

22

Minera Mexico, period, stop.

23

specificity in that proposal for a committee or its

24

experts to address.

And there wasn't enough
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So when nothing further came from

1
2

Southern Peru or Grupo Mexico, the special committee,

3

with the help of counsel, drafted a letter and said,

4

These are the kinds of points that we need to know

5

about in order to begin our valuation.

6

a request of the committee to Grupo Mexico to provide

7

flesh to the bones of the suggestion.
Q.

8
9

Okay.

And so it was

Did Grupo Mexico respond to

this letter?

10

A.

Yes.

11

Q.

Take a look at Tab 6, which is Joint

12

Exhibit 155.

Is this the response to the letter that

13

we just looked at, Joint Exhibit 63?

14

A.

I think so, yes.

15

Q.

Taking a look at the annex to the

16

letter, which is the second page of the document, what

17

did this so-called term sheet provide with respect to

18

the proposed consideration?
A.

19

It again provided a value for Minera

20

Mexico but not a way to address that value in terms of

21

shares of Southern Peru --

22

Q.

Okay.

23

A.

-- or cash or anything else for that

24

matter.
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1

Q.

So did this term sheet provide the

2

special committee with sufficient information to begin

3

evaluating the transaction?

4

A.

Well, it did and it didn't.

We asked

5

our advisors to speak with the advisors of Grupo

6

Mexico, which was UBS, and we asked Anderson & Schwab

7

to talk to Minera Mexico management and Grupo Mexico

8

management to understand more about Minera Mexico.

9

But in terms of the details for the transaction, it

10
11

wasn't all that helpful.
Q.

So you started the due diligence

12

process at least to get it started, but there was

13

really nothing to evaluate in terms of the

14

consideration?

15

A.

Correct.

16

Q.

Okay.

17

So did you then request, even

once again, additional information?

18

A.

That's my recollection.

19

Q.

Okay.

Take a look at the document

20

behind Tab 7, which is Joint Exhibit 65.

21

that second request for specificity?

22

A.

Yeah.

Was this

That's about a week later, and

23

the special committee tried to tie down some of the

24

terms of the transaction so that it could address
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1

them, but it's an evaluation process.
Q.

2
3

And how did Grupo Mexico respond to

this letter?

4

A.

They sent another term sheet.

5

Q.

Okay.

Take a look at the document

6

behind Tab 8, which is Joint Exhibit 156.

7

term sheet that they sent?

8

A.

Yes.

9

Q.

And what was the proposed

10

Is that the

consideration set forth in this term sheet?

11

A.

It was a floating exchange rate using

12

shares of Southern Peru to attain an equity value of

13

3-point-some billion dollars for Minera Mexico.

14

is, however many shares it took to arrive at

15

3-point-some billion dollars was to be the

16

consideration.

17
18
19

Q.
"UBS."

That

You'll notice that the footer says

What was UBS's role in this transaction?
A.

My understanding is that they were the

20

advisor to Grupo Mexico, just like Goldman was the

21

advisor to the special committee.

22

Q.

And to your knowledge, were there

23

frequent conversations between Goldman and UBS

24

regarding the terms of the transaction?
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1

A.

2

constant.

3

Q.

4

I think the conversations were

So what was the special committee's

reaction to this May 7 term sheet?

5

A.

Insofar as the consideration was

6

concerned, it was the consensus of the committee that

7

a floating exchange rate was a nonstarter.

8

reason for that was one could not predict the number

9

of shares that Southern would have to issue in order

10

And the

to come up with the consideration requested.

11

Hypothetically, if the stock of

12

Southern Peru went way down, and it had been a very

13

volatile stock, and the copper market, which is a

14

derivative of the stock price, was a very volatile

15

thing as well, it could become -- the number of shares

16

of Southern that you'd have to issue would be

17

infinite.
On the other side, if the value of

18
19

Southern Peru stock went up, it would issue less

20

shares.

21

committee did not favor.

22
23
24

But to take that risk was something that the

Q.

Okay.

So what did the special

committee do after receiving this revised term sheet?
A.

One, it asked its experts to try to
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1

value Minera Mexico and to -- and I believe that there

2

were conversations between Mr. Ruiz and Mr. Larrea

3

about the fact that certain elements of this term

4

sheet were very difficult for the committee to accede

5

to.

6
7
8
9

Q.

Generally speaking, what types of

analyses did Goldman Sachs do to value Minera Mexico?
A.

Well, over a period of time, it did a

lot of valuation, but initially, it did a discounted

10

cash flow analysis.

It looked at Grupo Mexico, which

11

was a public company in Mexico, and pulled out from

12

the value, the market value of Grupo Mexico, the value

13

of Southern Peru, to leave a balance, and then tried

14

to figure out from that balance what value Minera

15

Mexico had of that balance.
It also did a contribution analysis as

16
17

to what, based upon the suggested consideration, the

18

contribution of EBITDA and revenues to the combined

19

company, each of Southern Peru and Minera Mexico,

20

would contribute.

21

of the proven and probable reserves of both companies

22

to see how they related to each other.

23
24

Q.

And it did an analysis of the value

What did you learn from these

preliminary analyses that Goldman Sachs performed?
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A.

1

That their results showed that the

2

value of Minera Mexico was substantially less than the

3

asked price of Grupo Mexico by a substantial margin,

4

except for the assets in the ground analysis, which

5

showed that Minera Mexico had basically better and

6

more reserves and cheaper reserves than Southern Peru

7

did.

8
9
10

Q.

So what did the special committee do

to reconcile these different values?
A.

I think one of the things they did is

11

they went back to Mr. Larrea and advised him that

12

based upon the initial views of Goldman Sachs, that

13

the transaction didn't look like it was as favorable

14

as it should be to the shareholders of Southern Peru,

15

and asked -- and the special committee asked its

16

advisors to continue on the path of trying to

17

understand why the market value of Southern Peru and

18

the discounted cash flow analysis value of Minera

19

Mexico didn't jibe.

20

Q.

Okay.

21

A.

And so the committee asked, and I

22

don't remember which member of the committee asked,

23

that Goldman Sachs perform a discounted cash flow

24

analysis of Southern Peru as well as they had done for
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1

Minera Mexico, because it didn't seem to the committee

2

that companies that were pretty similar and whose

3

earnings were different but also pretty similar should

4

have values that were as dissimilar as the asked for

5

Minera Mexico and the discounted cash flow analysis

6

result for Minera Mexico.

7

Q.

Take a look at the document behind

8

Tab 10, which is Joint Exhibit 102.

9

June 23rd presentation by Goldman Sachs.

10
11

This is a
Do you

remember seeing this analysis?
A.

I saw so many analyses from Goldman

12

Sachs, I can't tell one from the other anymore, but

13

the answer is yes.

14

Q.

Let's take a look at Pages 22 through

15

24 and maybe that will remind you whether this is the

16

discounted cash flow of SPCC that the committee

17

requested that Goldman perform.

18

A.

Yes.

19

Q.

Now, turning back in this presentation

20

to Page 4, you'll see on Page 4, under the first

21

heading, "SPCC Public Market Valuation," that there is

22

an implied market cap for the company of about

23

3.1 billion.

24

capitalization to the results of the discounted cash

Did the committee compare that market
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1

flow that Goldman performed of SPCC?

2

A.

They did.

3

Q.

Okay.

What was the committee's

4

reaction to the fact that the DCF values generated

5

were generally lower than the market cap?

6

A.

I think the committee was somewhat

7

comforted by the fact that the DCF analysis of Minera

8

Mexico and the DCF analysis of SPCC were not as

9

different as the discounted cash flow analysis of

10

Minera Mexico and the market value of Southern Peru.

11

Q.

And why was that important?

12

A.

Well, it gave some clarity as to how

13

the numbers came out, and showed that our initial

14

reaction that these were two very similar companies in

15

very similar businesses with pretty similar earnings

16

patterns -- it showed how those two companies on one

17

measure of valuation were far more comparable than

18

they were on the valuation of the stock, the public

19

stock of one, and the discounted cash flow analysis or

20

cash-producing power of the other.

21

Q.

And so what did the special committee

22

do after learning that Minera Mexico and SPCC's DCF

23

values were relatively close in range?

24

A.

Well, initially, when we thought that
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1

the value of Southern Peru was its market value and

2

the value of Minera Mexico was its discounted cash

3

flow value, or the value of it as a part of Grupo

4

Mexico or contribution, those were very different

5

numbers.
The numbers became less different and

6
7

more understandable as you viewed both companies in

8

the same valuation technology.

9

that there might be a basis upon which these two

And so it made us feel

10

companies could combine as a merger of equals on a

11

basis of their relative value as opposed to value

12

determined by stock price on one side and DCF on the

13

other.
Q.

14

Take a look at the document behind

15

Tab 11.

This is yet another Goldman Sachs

16

presentation.

17

Goldman presentation is actually an attachment to the

18

cover letter.

It's Joint Exhibit 103.

And the

Do you recall seeing this presentation?

19

A.

Yes.

20

Q.

Let's look at Page 16.

21

A.

Okay.

22

Q.

There are a couple of lines near the

23

bottom of the presentation that look at the reserves

24

of not only SPCC and Minera Mexico but a couple of
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1

competitors.

2

line and the implied reserve multiple?
A.

3

Do you recall discussing the reserves

Yes.

I may have spoken wrongly

4

before, but what I said is one of the analyses that

5

Goldman did was to value the copper in the ground of

6

both companies, and said if you pay X dollars a share

7

for this company, what is the derivative value that

8

you're paying for the proven and probable reserves of

9

its copper in its mines?

10

And what this demonstrates is that at

11

the stock price of Southern, you were paying 10 or 11

12

cents a pound for the copper that it owned in the

13

ground.

14

paying something like 6 or 7 cents a pound for copper.
Q.

15
16

And at the asked price for Minera, you were

What did that tell you about the

proposed transaction?

17

A.

If that were the only measure of value

18

that you used, it would show that Minera Mexico was a

19

good buy at the asked price, but of course we had

20

these other valuation metrics.
Q.

21

Turn to Page 39 of this presentation.

22

It says, "Relative Discounted Cash Flow Analysis."

23

this the relative valuation that you referred to

24

before?
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A.

1

Yes, but it uses variable prices for

2

copper in different discount rates, and it uses a

3

fixed price for copper and different prices for moly

4

to come up with a -- they call it a hypothetical

5

number of shares that would be paid for Minera Mexico.
Q.

6
7

And what was your reaction to

seeing this analysis presented by Goldman Sachs?
A.

8
9

Okay.

Basically, I thought that a merger of

two equal companies with different characteristics was

10

basically a good idea if you could get to the right

11

price.

12

analysis metric against market price, it didn't look

13

like the right price.

14

companies on this basis, it was a lot closer to the

15

asked and seemed to make sense.

When you used the discounted cash flow

When you looked at the

There were things going on at Southern

16
17

Copper and things going on at Minera Mexico that made

18

a relative valuation, to me, an important criteria.

19

And so it gave me comfort that we weren't paying

20

double for the company.

21

Q.

Okay.

Let's go back to the proxy

22

statement, which I think is Tab 4, and let's look at

23

Page 22.

24

A.

I'm with you.
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1

Q.

Okay.

The first full paragraph

2

discusses the fact that during late July and early

3

August, there were discussions between Goldman Sachs

4

and UBS, and that during these discussions, UBS

5

indicated that based on additional operational cost

6

information relating to Minera Mexico, after

7

consideration of debt reduction that was occurring at

8

Minera Mexico, Grupo Mexico believed the number of

9

shares to be issued as consideration should be in

10

excess of 80 million shares.

11

occurring?

Do you recall that

12

A.

Yes, I do.

13

Q.

What was the special committee's

14

reaction to Grupo Mexico's new-found belief that the

15

consideration now should be 80 million shares?

16

A.

I guess if you don't ask, you don't

17

get; but we were having trouble getting to the

18

original asked.

19

and, therefore, 80 million shares was a substantially

20

higher ask than the original one which we were having

21

trouble getting to.

22

negotiation or a significant overreach.

23
24

Q.

The stock price of SPCC had gone up

Okay.

So we thought it was either a

Were the parties at this point

at an impasse?

CHANCERY COURT REPORTERS

A1981

164

H. S. Handelsman - Direct

1

A.

I think you could say that.

2

Q.

Looking at the next paragraph, it says

3

that, "The special committee met on August 5th and

4

discussed the substantial gap that remained ...."

5

after discussing alternative ways to reach agreement,

6

the committee decided that Mr. Ruiz would inform

7

Mr. Larrea that the special committee thought the

8

advisors should meet and see if any agreement could be

9

reached.

And

Do you recall that occurring?

10
11

A.

I do.

12

Q.

To the best of your recollection, did

13

Latham & Watkins and Goldman Sachs negotiate with

14

Grupo Mexico's advisors during this period?

15

A.

That's my understanding.

16

Q.

And what happened as a result of those

17
18

negotiations?
A.

Well, what I think happened is that

19

the 80 million share suggestion came off the table and

20

the suggestion came down to 60-odd million shares,

21

which, while a bit higher than -- was in the realm of

22

reason based upon Goldman's valuation of the relative

23

value of the two companies.

24

Q.

Let's take a look at the document
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1

behind Tab 12 in your witness binder.

2

Exhibit 157.

3

2004, that attaches a document called "Draft Term

4

Sheet."

And it's an e-mail dated August 23rd,

Do you remember seeing this document?

5

A.

Yes, I do.

6

Q.

Okay.

7
8
9

This is Joint

How does this term sheet differ

from what Grupo had proposed originally?
A.

During the negotiations that we just

talked about, there were a lot of things negotiated.

10

There was not only value negotiated, but there was how

11

you kept Minera Mexico in an understandable fashion,

12

what its debt would be, what the terms of that debt

13

would be, how the transaction would be structured as a

14

tax-free transaction, and on and on and on.
This particular term sheet addressed

15
16

minority protections somewhat and took the asked, as I

17

view it, from 80 million shares to 67 million shares.

18

Q.

In the paragraph on "Proposed

19

Valuation and Consideration," there is a phrase here

20

that says, " ... after an extraordinary effort to come

21

to an agreement, AMC is willing to propose a new value

22

for its 98.84 percent equity interest in Minera Mexico

23

of 67 million shares of SPCC."

24

Would you agree that this offer was
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1

the result of an extraordinary effort to come to an

2

agreement?
A.

3

I think it was horse trading.

4

it was part of the negotiation process.

5

evidence that it was extraordinary.

6

to me.

7

Q.

I think

I had no

Kind of ordinary

And the 67 million shares that was

8

being proposed in this term sheet, to what extent was

9

that a fixed number?

10

A.

It was a fixed number.

11

Q.

Take a look at the second page of the

12

term sheet.

13

liquidity and support provisions.

14

committee support proposed liquidity and support

15

provisions as a part of the merger?

16

And there is a section there on proposed

A.

Did the special

From the very beginning of this

17

transaction, the issue of liquidity for founding

18

shareholders who didn't otherwise have liquidity was

19

an issue.

20

suggested by Grupo Mexico in the first response to the

21

committee's request for a more fulsome explanation of

22

the proposal.

23
24

My recollection is that that was first

And every one of the pitches that we
got from the investment bankers said, You have a
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1

problem here because there is a very small public

2

float.
If you think about it, and I am not

3
4

that good at math, but Grupo Mexico had 54 percent of

5

the company.

6

company.

7

15 percent of the company.

8

Peruvian pension funds for whom Miguel Palomino was a

9

representative had 9 percent.

Phelps Dodge had like 17 percent of the

So that's 54 plus 17, 71.

We had like

That's like 86.

And the

And they were all -- we

10

were all long-term holders, and we all had directors,

11

so we were all affiliates.

12

sell our shares.

So none of us really could

So that the public vote of this

13
14

company was 6 or 7 percent.

15

that that was not a good idea.

16

had an interest in selling our shares.

17

Q.

And everybody thought
And quite frankly, we

Why would it be a benefit to those 6

18

or 7 percent public shareholders to allow the founding

19

shareholders to have registration rights?

20

A.

Well, I'm not an economist and I'm not

21

an investment banker, but it's my understanding that

22

when you have a very small float, that stock doesn't

23

trade efficiently, the market is not efficient; that

24

if a bunch more stock in the company, our 14 or
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1

15 percent and Phelps Dodge's 16 or 17 percent, went

2

into the public, that the market for Southern Peru

3

stock would be much better, would be followed by more

4

analysts, and that there would be a more efficient

5

market just generally.

6

Q.

And to what extent --

7

A.

And both we and Phelps Dodge wanted to

8

get out.

9

company or at least not bad, and you fulfilled the

10

desires of your substantial minority shareholders.

11

So you had a thing that was good for the

Q.

What involvement did the special

12

committee have in securing liquidity and support

13

provisions for the founding stockholders?

14

A.

The position of the committee is it

15

wanted to know about that process, but it didn't want

16

to negotiate it.

17

between, in principle, Cerro Trading and Grupo Mexico.

18
19

Q.

It wanted to let it be negotiated

If you can flip back to the proxy

statement for a moment.

20

A.

Number 4?

21

Q.

Yes, page 24.

22

A.

I'm with you.

23

Q.

Okay.

24

At the very top, it says, "On

September 23, the special committee met with
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1

Latham & Watkins, Mijares and Goldman Sachs to review

2

a revised draft of the Agreement and Plan of Merger

3

and a term sheet that Latham & Watkins would provide

4

to Milbank Tweed."

5

Do you recall that meeting occurring?

6

A.

Yes, I do.

7

Q.

Now, take a look at the document

8
9
10
11
12

behind Tab 13.

I'm sorry.

A.

You know what?

I don't have a

document behind Tab 13.
Q.

We have loose copies of it.

I

apologize.
THE COURT:

It's because it's an

15

MR. STONE:

That's it.

16

THE COURT:

I've always just wondered

13
14

unlucky number.

17

about that in like hotels and building.

18

are really superstitious about the number 13, it must

19

be about the actual depiction of the number, not the

20

actual numerical fact.

21

about whether that's a fact.

22

you're on Floor 14 and there is no 13 button, you must

23

have a very particular view of fate that that renders

24

you safe; right?

When people

There is a deeper epistemology
If you're in a hotel and
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1

MR. STONE:

I'm sure that's true.

2

THE COURT:

If you just started having

3

Friday the 14ths now and just skipped the 13th -MR. STONE:

4
5

I'm sure someone who is

superstitious wouldn't want to think about that.
THE COURT:

6

Am I the only one?

I

7

wonder how many people have thought about that in an

8

elevator bank.

9

than I do.

You probably have much deeper thoughts

THE WITNESS:

10

I thought you were doing

11

like they do in an interview where they ask somebody

12

to open the window and the window is nailed shut.
THE COURT:

13

No.

Actually, we've done

14

versions of "Punk'd" here with Ashton Kutcher in

15

Chancery.
MR. STONE:

16
17

testimony.

18

BY MR. STONE:

19

Q.

Okay.

Back to the

Mr. Handelsman, taking a look at Joint

20

Exhibit 159, is this the term sheet that is referred

21

to in the passage that we just read from the proxy

22

statement?

23
24

A.

Yes, it is.

Yes.

This is a real term

sheet, not like the term sheets that we kept getting,
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1

but this is one that is very detailed about all

2

aspects of the transaction.

3
4

Q.

Okay.

I just want to go through a few

of the terms.

5

Under the "merger consideration," what

6

was the special committee proposing in response to the

7

proposal by Grupo Mexico of 67 million shares?

8

A.

64 million shares.

9

Q.

There is some provisions under

10

valuation protection near the bottom of the page.

11

first bullet point says, "a 'majority of the minority'

12

vote ...."

13

the majority of the minority vote?

14

The

Why was the special committee proposing

A.

Because counsel let us know what

15

better practices or best practices were or are in

16

Delaware law, and I think they convinced us that that

17

was a nice have.

18

Q.

And the next bullet point has "a

19

20 percent 'collar' around the fixed value exchange

20

ratio ...."

21

a 20 percent collar?

22

A.

Why was the special committee requesting

Well, just like a floating exchange

23

ratio can have in certain circumstances untoward

24

results, you can have something that approached those
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1

untoward results if you have the fixed exchange ratio

2

too, because the stock of one company could go down

3

and, therefore, the person who is the recipient of

4

that stock isn't getting as much as they thought they

5

would; or the stock of the issuer, Southern Copper,

6

could go up, and then Grupo Mexico would get a lot

7

more than it was asking for.
And so this also, in my experience,

8
9
10

anyway, gives negotiating power to both sides in the
event of peculiar market movements.

11

Q.

Okay.

There is a provision on the

12

next page that says, "Closing Conditions."

And there

13

is a reference to Minera Mexico's debt being capped at

14

1.105 million.

Do you see that?

15

A.

I do.

16

Q.

Why was that a concern of the special

17

committee?
A.

18

Well, when you buy a company, you buy

19

it along with its warts, and one of the warts of

20

Minera Mexico is it had a lot of debt, and Southern

21

didn't.

22

was, one, not more than a certain number, and two, had

23

certain characteristics before you would want to take

24

on that burden.

And you wanted to make sure that that debt
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I think that the debt of Minera Mexico

1
2

was actually in the billion 3 to billion 4 range at

3

this time.

4

down some of your debt, fellows.

5

Q.

And what we were basically saying is, Pay

Page ahead to the page that has an

6

identification number that ends in 546.

That's a page

7

that's titled, "PART II - CORPORATE GOVERNANCE."

8

A.

Yes.

9

Q.

What was the special committee

10

proposing generally with respect to corporate

11

governance provision?
A.

12

Well, Grupo Mexico was proposing all

13

along that the minority shareholders of Southern Peru

14

would have those protections that Delaware law gives

15

them.

16

commonplace in these kinds of transactions, Latham

17

suggested that the minority have a certain fixed

18

number, minimum number of directors, and that they be

19

appointed in a particular way so that there would also

20

be minority representation on the board, kind of like

21

it was where we were on the board, even though Grupo

22

Mexico owned more than 50 percent of the votes of the

23

company when I was on the board.

24

And based upon advice of Latham as to what was

Q.

Did Grupo Mexico accept the special
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1

committee's proposal of 64 million shares of SPCC?

2

A.

It did not.

3

Q.

Did Grupo next accept the special

4

committee's proposal of a majority of the minority

5

provision?

6

A.

It did not.

7

Q.

What shareholder approval provision

8
9

was the special committee able to achieve instead?
A.

Well, although the documentation of it

10

happened at the last moment, the special committee got

11

Grupo Mexico to agree that the vote of the

12

shareholders would have to be two-thirds.
And as a practical matter, that meant

13
14

that either Cerro or Phelps Dodge would have had to

15

have approved the transaction in order for a

16

two-thirds vote to have been obtained, as a practical

17

matter; and, therefore, the terms of the deal would

18

have had to have satisfied one or both of Phelps Dodge

19

or Cerro.

20

Q.

21

Okay.

Did Grupo Mexico accept the

special committee's proposal of a 20 percent collar?

22

A.

No.

23

Q.

And what was your reaction to that?

24

A.

Latham thought the collar was
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1

important.

2

I thought that it was less important because I

3

believed -- based upon my feeling that a relative

4

value of the two companies made sense, that ships rise

5

with a rising tide and ships fall with a falling tide;

6

and, therefore, the chances of the value of one

7

getting out of sync with the value of the other was a

8

chance that was worth taking, although it would

9

certainly have been better to have the collar.
Q.

10

I thought the collar had some meaning, but

Did Grupo Mexico accept the special

11

committee's proposal of capping Minera Mexico's net

12

debt?

13

A.

They did.

14

Q.

Okay.

15

A.

But at a lower number than this, at

16
17
18

the final go-around.
Q.

And did Grupo Mexico accept the

special committee's corporate governance provisions?

19

A.

Generally, yes.

20

Q.

How did the special committee bridge

21

the gap between the 64 million shares and the

22

67 million shares?

23
24

A.

The way I look at it is the special

committee's views increased the value of Minera Mexico
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1

by requiring that the debt be 2 or $300 million less

2

than the debt would have been had we done nothing; and

3

two, it decreased, at least for the moment, the value

4

of Southern stock by having Southern use some of its

5

cash to pay a special dividend.
So if you put the two of those

6
7

together, you see that the value of what was being

8

merged or acquired in the merger went up, and the

9

value of the specie that was being used in the merger

10

went down to the tune of 3 or $400 million.

11

And if you simplistically divide $40

12

into $400 million, you get 10 million shares.

13

way to look at this is to say, with the changes that

14

we made, we're worth 10 million shares.
Q.

15

So a

Now, it's been suggested that the main

16

beneficiary of the special dividend was Grupo Mexico

17

because they had owned 54 percent of SPCC's common

18

stock.

19

What is your reaction to that?
A.

Well, my reaction to it is it's true,

20

they owned 54 percent of the stock, and they got

21

54 percent of the dividend, but the reality is -- and

22

people are playing with billions of dollars around

23

here, but we have to come down and be grounded.

24

client got 15 or $16 million that it wouldn't have
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1

had, and so the little shareholders of the company got

2

their pro rata portion of this dividend as well.

3

we got like $1.30 a share for 14 or 15 million shares

4

and Joe Dokes who had 100 shares got $130.

5

don't think that's inconsistent.

6
7

Q.

But

And I

Did the special committee ultimately

recommend the merger to the SPCC board?

8

A.

It did.

9

Q.

Do you recall when that was?

10

A.

In October of '04.

11

Q.

Take a look at what's behind Tab 14 in

12

your witness notebook, Joint Exhibit 106.

13

A.

Yes.

14

Q.

It's a document that's entitled,

15

"Discussion Materials for the Special Committee of

16

Disinterested Directors," October 21, 2004.

17

the presentation that Goldman Sachs gave to the

18

special committee on that day?

19

A.

Yes, it was.

20

Q.

Okay.

Was this

Yes, it is.

Take a look at Page 2 of the

21

presentation.

It's titled, "Analysis of Financial

22

Aspects of Transaction."

23

A.

Yeah.

24

Q.

What generally is the information set
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1

forth on this page?
A.

2

This is a presentation of what the

3

value of Southern was based upon the shares

4

outstanding and its stock price and the value being

5

paid for Minera Mexico shares in the merger,

6

multiplying the number of shares they were getting,

7

67.2 million shares, and adding to it a billion

8

dollars of debt to come up with the enterprise value

9

of Minera Mexico.
Q.

10

I want you to skip ahead to Page 21.

11

And my question is:

12

follow it, are these a similar relative valuation as

13

the previous presentation that we reviewed?

This page and the two pages that

14

A.

Yes, with different assumptions.

15

Q.

Does this presentation set forth the

16

underlying values for SPCC and Minera that are used to

17

calculate the hypothetical number of shares to be

18

exchanged?

19

A.

Yes, it does.

20

Q.

Well, I mean are the DCF values, the

21

equity values, derived from the DCF set forth on these

22

pages?

23
24

A.

Only indirectly.

They're set forth in

terms of the consideration, not set forth in terms of
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1

absolute numbers, no.

2

Q.

Okay.

3

A.

But the way you come up with these

4

And --

numbers is to use the relative DCF calculations.

5

Q.

Okay.

Did it matter to you that the

6

DCF values themselves were not set forth on these

7

pages?

8

A.

Not really.

9

Q.

Why not?

10

A.

Because the goal that I was trying to

11

achieve is to whether or not a transaction in which

12

67.2 million shares of Southern Peru was being traded

13

for substantially 100 percent of the shares of Minera

14

Mexico made sense in the relative valuation context;

15

and these numbers suggest to me that it does, that

16

they do.

17

Q.

Okay.

18

A.

This is more masticated than just

19
20
21

giving the raw numbers of the relative DCFs.
Q.

Did Goldman Sachs issue an opinion

concerning the fairness of the transaction?

22

A.

They did.

23

Q.

Take a look at what is behind Tab 15.

24

A.

Yes.
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1
2

Q.

Do you recognize this as Goldman's

fairness opinion?

3

A.

I do.

4

Q.

And what did Goldman conclude in this

5
6

opinion?
A.

It says at the end, "Based upon the

7

subject of the foregoing, it is our opinion that, as

8

the date hereof, the Exchange pursuant to the

9

Agreement is fair from a financial point of view to

10

the Company," the company being Southern Peru.

11

Q.

Did you agree with that conclusion?

12

A.

I did.

13

Q.

Why?

14

A.

Well, I did because I thought the

I do.

15

committee did a very good job.

16

very good task, and I thought it took an awfully long

17

time, and I thought it was more effort than I've seen

18

put in by most committees doing this kind of work; and

19

that's why I did.

20

I thought this was a

I do because I don't think it's

21

hyperbolic to say that the Southern Peru merge with

22

Minera Mexico has been if not the, one of the best

23

performing stocks on the New York Stock Exchange since

24

the date of this merger.
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And if you look at a chart comparing

1
2

this deal to any other index, the S&P, NASDAQ, Dow

3

Jones, and especially important to me, to companies

4

like Freeport-McMoRan, which are other companies in

5

the same business, this combined company as a market

6

matter has outperformed them all by an enormous

7

amount.

8
9

So I'm proud of the fact that we did this.
Q.

Okay.

So did the committee recommend

this transaction to the SPCC full board?

10

A.

Without me participating, it did.

11

Q.

Why didn't you participate?

12

A.

We were sitting in Goldman Sachs'

13

office in Mexico City on this October day, and a

14

lawyer from Goldman's counsel called Goldman and said

15

that -- did they recognize that I had something that

16

was the appearance of a conflict.

17

looked at each other, and it was sort of incredulous

18

about this and how it would come up on the morning of

19

the date that the committee was supposed to vote.

And everybody

20

And I looked at it and I said, Well,

21

if I have a conflict or they think I have a conflict

22

or there is a potential for a conflict or there is an

23

appearance of a conflict, then I won't vote.

24

I was one of four people.
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1

the chairman of this committee.

2

wont to do, control the committee.

3

committee of equals.

4

participation in the vote was a bad thing, like

5

Goldman's counsel did, I said, Well then, I won't

6

vote.

7
8
9

Q.

I didn't, as I have a
We were a

And if people thought that my

What was your role with respect to the

negotiation of Cerro's registration rights offering?
A.

I had talked to the general counsel

10

of -- I guess he was the general counsel -- both of

11

Grupo Mexico and Southern Peru, Armando Ortega, about

12

registration rights from the time of the first term

13

sheet that Grupo Mexico sent.

14

of their last term sheets, which was about in August,

15

the terms of what deal we would have were set out.

16

And I was prepared to live with that and live with

17

their word for that.

18

And at the time of one

At the last moment, I think either the

19

day of or the day before, the day that the committee

20

was supposed to vote, I was supplied with a document

21

that was to document our registration rights.

22

And for the most part, it was

23

consistent with the understanding that I had with

24

Armando all along, but it required that in
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1

consideration for our registration rights, that we

2

agree to vote in favor of the merger.

3

that was a nonstarter; that I wasn't trading

4

registration rights for votes.

5

And I said that

The registration rights were something

6

that had been discussed all along.

The registration

7

rights were something that put us in a similar

8

position to all the other minority shareholders of the

9

company, with a possible exception of Phelps Dodge.

10

But since Phelps Dodge did not have a director, they

11

weren't affiliates and were free to sell on the

12

market.
And so I said, I'm not willing to

13
14

recommend this to my principals.

15

discussions.

16

special committee votes, and that's it, period, end

17

stop.

And I said, We will vote the way the

And that's what happened.
Q.

18

And there were

Okay.

Just before I explore that a

19

little bit, to what extent did Cerro actually need

20

registration rights to sell its shares into the

21

market?

22

A.

At the time of the vote of the special

23

committee, we would have been restricted in selling

24

our shares by the volume restrictions of Rule 144
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1

because notwithstanding the fact that there was a

2

54 percent stockholder, we couldn't get a legal

3

opinion that said that we were not an affiliate and

4

that these were not restricted shares.

5
6
7

Q.

Well, to what extent could Cerro have

trickled those shares out into the marketplace?
A.

Well, we could have done that.

Or

8

what we could have done, which is what Phelps Dodge

9

did, is have our nominees resign from the board of

10

directors and wait 91 days; and after 91 days, we

11

would have ceased to be an affiliate, and the shares

12

would cease to be restricted stock, and we could have

13

sold the stock without volume limitations, other than

14

the practicalities of the market.
But to do so would have been probably

15
16

bad for us because we would have been a constant

17

seller in the market, which would have put down-

18

pressure on the market; and two, it wouldn't be good

19

for Southern for the same reason.
So, to me, registration rights was a

20
21

win-win.

It was a win for us because it permitted us

22

to sell our stock, although we sold it for about a

23

fourth of what we would have gotten had we kept it.

24

And it was good for SPCC because they had a better
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1

float and they had a more organized sale of the

2

shares.
Q.

3

Now, at the time that you received

4

this first draft agreement from Mr. Ortega relating to

5

Cerro's registration rights, at what point was the

6

committee in their process?
A.

7

By that time, the committee had

8

basically concluded that a deal at 67.2 million

9

shares, coupled with the other bells and whistles that

10

is the limitation on debt, the dividend, the

11

governance rights and so forth, was a good idea.
Q.

12

Were the other members of the special

13

committee aware of the fact that you were negotiating

14

Cerro's registration rights agreement with Grupo

15

Mexico?
A.

16

All along.

I really didn't negotiate

17

them.

18

looked at -- and I don't recall its date -- were,

19

except for the voting issue, consistent with the

20

document that Armando gave us a few days -- the day or

21

a few days prior to the vote of the special committee,

22

so it was no surprise.

23
24

The provisions in the one term sheet that we

Q.

Did you participate in the board of

directors' vote on the transaction?
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1

A.

You know, I don't remember.

2

Q.

Okay.

3

Did the board of directors

ultimately approve the transaction?

4

A.

Yes.

5

Q.

Did you believe that representing

6

Cerro in connection with its registration rights

7

created a potential conflict of interest?

8
9
10

A.

I didn't and I don't, but I could see

how others could.
Q.

I just wont to look quickly at Tab 16,

11

the final document in your witness notebook.

12

the final registration rights agreement for Cerro?

13

A.

I think so.

Is this

It has my initials on it.

14

But I couldn't sign for Cerro, so I think this went

15

back to somebody in Chicago who signed it.

16

Q.

Now, on Page 2, there is a provision

17

that I think you discussed before that says in the

18

event that the Special Committee recommends the

19

approval of the transaction, the board consequently

20

votes in favor of it, Cerro would vote consistent with

21

the special committee.

Do you see that?

22

A.

Yes.

23

Q.

And what would happen, reading

24

further, near the bottom of that paragraph, in the
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1

event that the Special Committee of the board of

2

directors did not approve the transaction?

3

A.

4

the transaction.

5

Q.

6

That Cerro would not vote in favor of

Right.

When did Cerro sell its shares

of SPCC?

7

A.

In June of 2005.

8

Q.

And did Cerro sell its shares at the

9

market price?

10
11
12

A.

Subject to underwriting discounts,

Q.

Now, before the special committee

yes.

13

recommended -- I'm sorry.

14

closed at the end of April 2005, did the special

15

committee do anything to determine whether the

16

transaction was still fair?

17

A.

Before the transaction

Well, I don't know what the special

18

committee did, but I called a representative at

19

Goldman and said, Has anything happened since the

20

transaction was approved by the board that would

21

suggest to you that this transaction was not fair?

22

And I got the answer, No, nothing like that has

23

happened.

24

Q.

Okay.

Mr. Handelsman, do you think
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1

that the special committee did a good job considering

2

and ultimately recommending the proposed transaction?

3

A.

I deep in my heart do.

4

Q.

Okay.

5

A.

Mr. Stone, I teach this issue.

And why?
I

6

think I understand what special committees are

7

supposed to do.

8

young prospective lawyers what they are supposed to

9

do.

I try to convey to young lawyers or

I sincerely believe that this committee did those

10

things that I teach, and that I teach those things

11

that this committee did, and what is required or

12

expected by Delaware law.

13

and I'm proud of it, and I think history proves it

14

out.
MR. STONE:

15
16

Your Honor, I pass the

witness.

17
18

That's what I think we did,

CROSS-EXAMINATION
BY MR. RUDY:

19

Q.

Good afternoon.

20

A.

Hi.

21

Q.

In the transaction as it was approved

22

on October 21st, 2004, the company acquired Minera

23

Mexico for 67.2 million shares.

24

A.

That's right; right?

Well, I call it a merger and you're

CHANCERY COURT REPORTERS

A2006

189

H. S. Handelsman - Cross

1

calling it an acquisition, but that's what happened.
Q.

2
3

In the transaction, 67.2 million

shares were issued in exchange for Minera?

4

A.

Correct.

5

Q.

And measured at their market price,

6

those shares on that date had a value of $3.1 billion.

7

Right?

8

A.

In October?

9

Q.

Yes.

10

A.

Yes.

11

Q.

On May 7, 2004, backing up to the

12

first proposal that you thought had substance to it,

13

do you recall that proposal?

14

A.

No.

15

Q.

Okay.

16

Why don't you direct me to it.
It's Tab 8 in your book.

This

is Joint Exhibit 156.

17

A.

Yes, I have it.

18

Q.

This is styled as a revised term

19

sheet, since February 3rd, and a subsequent iteration

20

before this one.

21

A.

Yes.

22

Q.

And if you turn to, I think it's the

Right?

23

third page of this document, where it says "Proposed

24

Consideration."
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1

A.

Yes.

2

Q.

It says that Grupo is demanding

3

Southern Peru stock with value of $3.174 billion as of

4

that date.

Right?

5

A.

Yes.

6

Q.

And the way that the number of shares

7

is to be calculated, according to this May 7 proposal

8

from Grupo, is to use a 20-day average of Southern's

9

share price using the date five days prior to the

10

closing of the transaction; right?

11

A.

Yes.

12

Q.

And do you know if the special

13

committee had accepted this proposal in May, how many

14

shares would have been issued?
A.

15

Somewhat less than the number of

16

shares that were ultimately issued.

17

the math recently, but yes.

I haven't done

18

Q.

About 15 million shares less?

19

A.

I don't think so, but less shares.

20

Q.

About 52.8 million shares, does that

21

sound about right?
A.

22

I don't know.

23

math.

24

It's a simple calculation.

I mean, you've done the

If that's the math, then I agree with you.
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Q.

1

Okay.

You testified on direct

2

examination about a proposal from Grupo to issue

3

80 million shares that was described in the proxy as

4

happening in late July, early August.

5

talking about the 80 million share proposal?

Do you recall

6

A.

I do.

7

Q.

And you described it as either an

8

overreach or a negotiating proposal?

9

A.

I did.

10

Q.

Okay.

And do you know as of late July

11

or August that the value of 80 million Southern Peru

12

shares was $3.1 billion?

13

A.

I don't.

14

Q.

Would you like to refer to -- there is

15

an exhibit that has the prices of Southern Peru stock

16

if you'd like to --

17
18
19

A.

If you say that's what it is, I trust

Q.

You talked about a proposal of

you.

20

64 million shares that the committee made in

21

September, September 23rd.

22

about the 64 million counterproposal?

Do you recall talking

23

A.

Yes.

24

Q.

And how did the special committee come
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1

up with the number of shares, 64 million?

2

A.

I don't recall.

3

Q.

You talked about the committee's

4

authority on direct examination.

Do you recall that?

5

A.

I do.

6

Q.

And you were asked about whether the

7

committee had the authority to negotiate or to

8

evaluate.

9

A.

Yes.

10

Q.

I'll ask you to turn to Tab 2 in your

11

binder.

Right?

This is Joint Exhibit 16.

12

A.

Yes.

13

Q.

That was the document that you were

14

asked to read from that describes the committee's

15

authority; right?

16

A.

Yes.

17

Q.

And you see that the second page of

18

that document is a letter from Armando Ortega to the

19

board.

Do you see that?

20

A.

Yes.

21

Q.

And it's before you get to the actual

22

resolution; right?

23

A.

I'm with you.

24

Q.

And do you see that it says, the last
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1

sentence or the last phrase there, it says this is a

2

" ... draft that takes into consideration the remarks

3

made by Mr. Harold S. Handelsman in connection with

4

the mandate of the CDD" -- committee of disinterested

5

directors.

Right?

6

A.

Yes.

7

Q.

-- "to confirm that they are entrusted

8

solely to evaluate the Transaction."

Do you see that

9

sentence?

10

A.

Yes.

11

Q.

Do you recall providing some sort of

12

feedback to a prior draft of this document where you

13

made a comment about what authority the special

14

committee should have?

15

A.

Yes.

16

Q.

And did you suggest that the committee

17

should have solely the authority to evaluate the

18

transaction?
A.

19

I don't remember what the prior draft

20

said.

I know that the point that I was making is that

21

the committee had to have the right to say no.

22

however the language was couched before that, I wasn't

23

convinced that it said the committee had the right to

24

say no.
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And to me, maybe not to others, the

1
2

term "evaluate" means you have the right to determine

3

an outcome and say yea or nay, and that's what I

4

thought was important because I thought that would

5

generate a negotiation.

6

Q.

So have you seen a prior draft of this

7

document?

8

A.

At one point, I did.

9

Q.

Since 2004?

10

A.

No.

11

Q.

And the letter says, " ... confirm

12

that they entrusted solely" -- I'm just focusing on

13

the word solely -- "to evaluate ...."

Right?

14

A.

Yes.

15

Q.

And your recollection as you sit here

16

now, though, is that the prior draft was more

17

restrictive on the committee's authority?

18

A.

That's my recollection.

19

Q.

Okay.

20

your book?

Would you turn to Tab 14 in

This is Joint Exhibit 106.

21

A.

I'm with you.

22

Q.

And these are the presentation

23

materials from Goldman Sachs on October 21, 2004.

24

Right?
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1

A.

Yes.

2

Q.

You looked at page -- I'll ask you to

3

turn to Pages 21, 22 and 23 again.

4

those on direct examination.

You looked at

5

A.

Yes.

6

Q.

Are you there?

7

A.

Yes, I am.

8

Q.

And these pages present various

9

numbers of Southern Peru's shares that would be issued

10

in exchange for Minera Mexico under certain

11

assumptions.

Right?

12

A.

Yes.

13

Q.

You see that at the top of each of

14

these pages, it says "Based on A&S cases."

15

Anderson & Schwab.

That's

Right?

16

A.

Yes.

17

Q.

And Anderson & Schwab are the mining

18

consultants that the special committee hired to

19

quality-check the projections that were used by

20

Goldman Sachs in coming up with DCF values.

Right?

21

A.

Yes.

22

Q.

And you don't know what DCF values for

23

either Minera or Southern Peru Goldman Sachs used when

24

comparing the two companies on these two pages, do
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1

you?

2

A.

Do I know the numbers?

3

Q.

The DCF values of the two companies

4

that were being compared.

5

A.

No.

6

Q.

And those values are not in these

7

presentation materials, are they?
A.

8
9

The DCF values of Minera Mexico and

Southern Peru are in other presentations by Goldman

10

Sachs but not in this one, as I recall.

11

trying to get to the ultimate issue, not continue on

12

this issue of relative value, but show what relative

13

value meant in terms of number of shares, because that

14

was what we were trying to address.
Q.

15

They were

I just asked you whether those values

16

were in these presentation materials, and I think you

17

said no; right?

18

A.

Right.

19

Q.

And you don't know how Goldman Sachs

20

came up with the number of shares that would be issued

21

under each of the various scenarios in these metrices,

22

do you?

23
24

A.

Well, if you read the footnote, it

makes a lot of assumptions.

It doesn't disclose the
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1

DCF values, but it does talk about those things that

2

Goldman considered.

3

of the different royalty numbers, different issues

4

about tax benefits, and so forth.

5

And then you have the variations

But no, if the point you're trying to

6

make is that the relative DCF numbers of the two

7

companies do not appear in this presentation as

8

opposed to some other presentation, that's correct.

9
10

THE COURT:

Let's pause there and

we'll come back at 3:30.

11

(Discussion held off the record.)

12

(Recess taken.)

13
14
15
16
17
18
19
20
21
22
23
24
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1
2

THE COURT:
Jones.

We will wait out Tobacco

Off the record.

3

(Discussion off the record.)

4

THE WITNESS:

5

for keeping you waiting.

6

THE COURT:

7

MR. RUDY:

8
9
10

Your Honor, I apologize

All right.
Thank you.

BY MR. RUDY:
Q.

Could you turn to Tab 9.

Do you still

have the binder in front of you?

11

A.

I do.

12

Q.

And this is just Joint Exhibit 101.

13

A.

I am with you.

14

Q.

And these are Goldman Sachs

15

presentation materials from June 11, 2004; right?

16

A.

Yes.

17

Q.

And if you look through these

18

materials, you see that Goldman Sachs in these

19

materials lays out the DCF value of Minera Mexico in

20

black and white in this document; is that right?

21

A.

It does.

22

Q.

Okay.

23
24

If you turn to page 36, do you

believe that that's your handwriting on page 36?
A.

No, it is not my handwriting.
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1
2
3
4
5

Q.

I believe in your deposition you may

have thought it was.
A.

No.

Do you recall that?
I don't think it is my

handwriting.
Q.

In any event, if you look at the

6

equity value as per A&S case -- do you see that?

7

is three columns from the right there.

It

8

A.

Yes.

9

Q.

And what does that column signify, in

10
11

your understanding?
A.

Well, this chart is what I call or

12

what in finance is called a ladder, and what it does

13

is it starts with one value and then it increases and

14

decreases that value to get to another value.

15

And this one is a 980 -- what looks to

16

be a $985 million value plus real estate tax benefits

17

and synergies that get to a billion and a half dollar

18

value for Minera Mexico.

Is that what you mean?

19

Q.

You have answered my question.

20

A.

That's what I asked.

21

Q.

And if you turn to page 42, this page

22

is called an illustrative get/give analysis.

23

see that?

24

A.

Do you

Yes.
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1

Q.

And this page summarizes the

2

valuations that Goldman Sachs did using these three

3

different valuation methodologies and juxtaposes them

4

against the $3.1 billion ask for Minera; right?

5

A.

Yes.

6

Q.

And what is the give and what is the

7

get?

8

and what entity is under get.

9

If you could summarize what entity is under give

A.

Well, the give to me is the

10

consideration that Southern Copper was going to pay in

11

the merger for substantially 100 percent of the stock.

12

Q.

Which is Southern Copper's shares;

14

A.

Yes.

15

Q.

Okay.

16

A.

And the get is the value of what

13

17

right?

Minera Mexico was.

18

Q.

Right.

So --

19

A.

What Southern Copper would have

20

received in the merger for giving up $3.1 billion

21

worth of stock.

22

Q.

Okay.

I asked you whether these types

23

of black and white DCF analyses were present in the

24

October 21 materials, an I think you said that they
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1

didn't appear to be there.

Is that right?

2

A.

Yes.

3

Q.

Do you know why these standalone DCF

4
5
6
7

values weren't in the October 21 presentation?
A.

I don't know what you mean by "these

DCF analyses."
Q.

Well, I asked you whether there were

8

standalone DCF values in the October 21 presentation,

9

and I think you said there weren't.

10

A.

Right.

But there was a progression.

11

There was a progression of doing a DCF analysis on

12

Minera Mexico and then there was a -- it progressed to

13

doing a DCF analysis on Southern Copper, and that

14

progressed into a thought of relative valuation rather

15

than a comparison of the market value of Southern

16

Copper to a DCF or other valuation of Minera Mexico.

17

And when you got to the relative

18

valuation matrix, then to me the appropriate

19

measurement was not necessarily the relative DCF

20

valuation of the two companies but what that relative

21

DCF valuation meant in terms of give and get at that

22

point and using that methodology.

23
24

Q.

The 67.2 million shares that were

being given to Grupo Mexico in exchange for Minera,
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1
2

how much were they worth?
A.

I think at the time that the deal was

3

approved by the board, they were worth about $3.1

4

billion, and I think at the time the transaction

5

closed they were worth about $3.6 billion.

6

Q.

Did the committee consider how much --

7

whether, in fact, the company could have sold 67

8

million shares into the stock market for some amount

9

of money?

10

A.

I don't think so, because that was

11

about 85 percent of the then outstanding, so I don't

12

think that we considered it seriously.

13
14

Q.

Did the committee consider using cash

to finance this transaction instead of stock?

15

A.

Yes.

16

Q.

You testified about Cerro and Phelps

17

Dodge's -- well, when Cerro sold its shares in June of

18

2005; right?

19

A.

Yes.

20

Q.

And you said that you sold those

21

shares at about the market price, subject to

22

underwriting discounts.

Do you recall that?

23

A.

Yes.

24

Q.

And do you know that the offering was
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1

more than two times oversubscribed for those shares at

2

the time that it was done?

3
4

A.
surprise me.

5
6

I don't know that, but it wouldn't

Q.

You attended a meeting with Mr. Larrea

on October 5 of 2004; right?

7

A.

I don't recall.

8

Q.

Okay.

9

statement.

If you just turn to the proxy

I think it is Tab 4 in your binder.

10

A.

Yes.

11

Q.

And it is around page -- I think it is

12

page 25.

This is -- the proxy is Joint Exhibit 129.

13

A.

Yes, I am with you.

14

Q.

And do you recall where that meeting

16

A.

I don't think I attended this meeting.

17

Q.

Okay.

18

A.

I don't recall, but I don't think I

Q.

Well, the proxy statement refers to

15

19
20

was?

Well --

did.

21

discussions between Mr. Larrea and members of the

22

special committee, and it also talks about

23

conversations between Mr. Larrea and Cerro.

24

know if someone other than you was engaged in those
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1

negotiations on behalf of Cerro?

2

A.

Could you point me to that provision,

4

Q.

The Cerro piece?

5

A.

Yes.

6

Q.

You are on page 25 of the proxy?

7

A.

Yes.

8

Q.

The large paragraph in the middle of

9

the page.

10

A.

Okay.

11

Q.

The last sentence of that paragraph.

12

A.

I don't recall that.

13

Q.

You don't recall that agreement on --

14

A.

I don't recall having that discussion.

3

please?

Let me just read it, please.

15

I never would have agreed to that, but I don't recall

16

having that discussion.

17

happen.

18

It doesn't mean it didn't

I just don't recall it.
Q.

When you say you never would have

19

agreed to that, what is it that you never would have

20

agreed to?

21

A.

That I would have indicated an

22

intention to vote.

23

that.

24

Q.

I didn't have the right to do

Okay.
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1

A.

I couldn't have voted.

If the

2

committee voted no, I couldn't have said that Cerro

3

would vote yes.

4

and I wouldn't have done it then.

5
6

Q.

I just -- I didn't do it at the end

Did you review a draft of this

document before it was sent to the shareholders?

7

A.

I did.

8

Q.

And do you know if you made any

9
10

comments about this at that time?

I know it is

several years ago.

11

A.

I don't recall.

12

Q.

Do you know whether there were other

13

people on behalf of Cerro that were speaking to

14

Mr. Larrea at about that time about Cerro's interest

15

in selling its shares?

16

A.

I am sure there weren't.

17

Q.

You are sure there were not?

18

A.

There were not.

19

Q.

And when you say you never would

20

have -- I just want to be clear what your testimony

21

is.

22

substantial agreement about the terms of this deal was

23

reached; correct?

24

The proxy statement says that on October 5,

A.

Yes.
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1
2

Q.

So, for example, 67 million shares

were agreed to?

Do you see that?

3

A.

Yes.

4

Q.

And there was an agreement to limit

5

the aggregate amount of Minera's debt to a billion

6

dollars; right?

7

A.

Yes.

8

Q.

And a pre-transaction dividend of $100

9

million would be paid; right?

10

A.

Yes.

11

Q.

And there was some general agreement

12

about Grupo's environmental indemnity obligations?

13

A.

Yes.

14

Q.

And then the proxy says that during

15

that meeting "Grupo and Cerro agreed that, if the

16

parties reached agreement with respect to the terms of

17

the proposed transaction, both Grupo Mexico and Cerro

18

would indicate their intention to vote in favor of the

19

transaction in the proxy statement to be sent to our

20

stockholders."

21
22
23
24

A.
you.

I am not trying to be difficult with

I just don't recall that happening.
Q.

I am asking whether you don't recall

it or whether you -- you said earlier, "I would never
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1

have agreed to that."

2

A.

No, what I said was I would never have

3

agreed that Grupo Mexico and Cerro would indicate

4

their intention to vote in favor of the merger if the

5

special committee didn't.

6

it was proposed at the end and I wouldn't have agreed

7

to it then.

8
9

Q.

I didn't agree to that when

But I don't recall this happening.
Okay.

Well, taking Cerro out of the

picture, the special committee on October 5 generally

10

agreed to all of those terms of the transaction;

11

right?

12

A.

Correct.

13

Q.

Okay.

14

And those terms substantially

became the terms of the final transaction; right?

15

A.

With elaboration, yes.

16

Q.

Right.

And then the proxy statement

17

talks about a meeting three days later between

18

representatives of Grupo and the special committee on

19

October 8.

20

A.

Do you see the same page of the proxy?
"On October 8, representatives of

21

Latham & Watkins, Milbank Tweed and Grupo Mexico,"

22

that one?

23

Q.

24

Yes.

And that paragraph states in

substance that, among other things, that an agreement
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1

on a two-thirds vote was reached on October 8.

Do you

2

see that?

3

A.

That's what it says.

4

Q.

Do you recall that fact?

5

A.

No, I don't.

6

Q.

Do you have any reason to believe that

7

that is not a true statement, that on October 8 that

8

there was agreement reached on the two-thirds vote?

9

A.

10

happened.

11

Q.

No.

I assume that if it says that, it

Again, not to quibble, but do you also

12

assume that it happened that Grupo Mexico and Cerro

13

agreed to the terms from the prior paragraph?

14
15

A.

When I reviewed this proxy statement

at the time, I didn't find it -- any fault with it.

16

Q.

Right.

17

A.

And so at the time I must have thought

18

this was true.

19

recollection about that.

20

Q.

Today I have absolutely no

Okay.

Now, if you take the October 5

21

meeting and the October 8 meeting, on October 5 there

22

was substantial agreement about the major terms of the

23

deal; right?

24

A.

Many of them.
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1

Q.

Right.

Well, the price term, the

2

dividend, the debt, the environmental liabilities;

3

right?

4

A.

Right.

5

Q.

And then October 8 there is an

6

agreement then on a two-thirds vote; right?

7

A.

Yes.

8

Q.

And a two-thirds vote, I think you

9
10

testified, would require Grupo Mexico plus either
Cerro or Phelps Dodge; right?

11

A.

Yes.

12

Q.

I don't think it is in your binder

13

there, but next to you there is an Exhibit 52.

14

could pull that out.

15

A.

If you

I am sorry, but I have one that says

16

Exhibit 71 to 110.

17

Exhibits 1 to 25, another one that says 111 to 134 and

18

another one that says --

19
20

THE COURT:

THE WITNESS:

So I don't have what you

just asked me for.

23
24

Donna, could you help the

witness?

21
22

I have another one that says

THE COURT:
missing.

There must be a binder

There must be --
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1

MR. COEN:

2

THE COURT:

3

Right.

It probably got

moved around.

4
5

It is in the rack.

THE WITNESS:

Turn to which exhibit?

BY MR. RUDY:

6

Q.

52.

7

A.

Yes, I am there.

8

Q.

You see that that starts with a fax

9

page from Mr. Larrea to you?

10

A.

Yes.

11

Q.

Okay.

12

And then the next page appears

to be a letter that's to Cerro?

13

A.

Yes.

14

Q.

And do you see that in the first

15

paragraph, last sentence, it says, "We would like to

16

obtain your agreement that you will vote to approve

17

this Transaction."

18

the terms of such agreement.

And the paragraphs below describe
Do you see that?

19

A.

Yes.

20

Q.

And this is from Mr. Larrea to you --

21

right? -- dated October 13?

22

A.

Yes.

23

Q.

And the fax page says, "As per our

24

conversation on this matter"; right?
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1

one page prior.

2

A.

Yes.

3

Q.

Okay.

4

A.

Yes, I do.

5

Q.

Do you recall having a conversation

6

with Mr. Larrea at or before that date, October 13?

7

A.

No.

8

Q.

Okay.

9

Do you see that?

And then looking again at the

body of the letter, where it says, "SPCC" -- it is

10

about halfway down the first page.

"SPCC is willing

11

to provide full management support," et cetera?

12

A.

Yes.

13

Q.

For a secondary offering; right?

14

A.

Yes.

15

Q.

Okay.

And then the second to last

16

paragraph of that letter on the next page, do you see

17

that it says in the event that the special

18

committee recommends the transaction, et cetera?

19

A.

Yes.

20

Q.

Okay.

And do you agree that in that

21

paragraph that Mr. Larrea is actually proposing

22

language that Cerro's agreement to vote in accordance

23

with the special committee's recommendation, that

24

that's actually his language that is being proposed to
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1

you?

2

A.

It does seem to say that.

3

Q.

And you also agree that if the proxy

4

is true, that on October 5 there was an agreement

5

between Cerro and Grupo Mexico and between the special

6

committee and Grupo Mexico on most of the terms, and

7

that on October 8 there was also already an agreement

8

as to a two-thirds vote; right?

9

A.

Yes.

10

Q.

Okay.

I am going to ask you to look

11

at Tab 8, which is in the binder that your counsel

12

gave you, which is Exhibit 156.

13

A.

Yes.

14

Q.

Now, you see here that Grupo had been

15

proposing that the transaction be based on a floating

16

exchange ratio; right?

17

A.

Yes.

18

Q.

Okay.

And then the special committee

19

counterproposed that the transaction be based on a

20

fixed exchange ratio with a 20 percent collar; right?

21

A.

Substantially later, but yes.

22

Q.

Substantially -- I am sorry?

23

A.

Later, but yes.

24

Q.

Okay.

And I will ask you to look at
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Tab 13 in your binder, which is Exhibit 159.

2

A.

Yes.

3

Q.

And the committee -- this is the

4

counterproposal substantially later that you referred

5

to, I guess; right?

6

A.

Yes.

7

Q.

And it says on valuation protection,

8

on the second page of that document --

9

A.

Yes.

10

Q.

-- that the committee considers it

11

essential that the merger agreement contain provisions

12

described in that box; right?

13

A.

Yes.

14

Q.

And the two provisions are majority of

15

the minority and a 20 percent collar; right?

16

A.

Yes.

17

Q.

And Goldman Sachs had suggested that

18

the special committee ask for a fixed exchange ratio

19

rather than a floating exchange ratio; right?

20
21
22

A.

I don't remember whether it was

Goldman Sachs or us, but somebody did.
Q.

Okay.

Do you recall at your

23

deposition being asked whether Goldman advocated that

24

the committee ask for a fixed exchange ratio and you
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1

said that was your understanding?

2

A.

I don't recall that.

3

Q.

And you also don't recall whether they

4
5
6
7

advised you that there should be a collar then?
A.

I think that the advice about the

collar came from Latham & Watkins.
Q.

And as you testified, Grupo said that

8

they would agree to a fixed exchange ratio but with no

9

collar; correct?

10

A.

Yes.

11

Q.

And the special committee agreed to

12

that collarless fixed exchange ratio; right?

13

A.

Yes.

14

Q.

Goldman didn't give any analysis to

15

the special committee about whether the fixed exchange

16

ratio would be fair without a collar, did it?

17

A.

Goldman said the financial terms were

18

fair, and I consider that a part of financial terms,

19

so I think they did say it was okay.

20

Q.

At the end of the process; right?

21

A.

Correct.

22

Q.

But at the point of -- during the

23

negotiations, when the special committee agreed that

24

they didn't need a collar on this transaction, do you
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1

recall getting any advice from Goldman Sachs as to

2

that?

3

A.

I don't.

4

Q.

You understand that Grupo Mexico had

5

the ability to vote its shares against this

6

transaction after October 21; right?

7

A.

Yes.

8

Q.

So the collar really only protected

9

the company against the share price going up; right?

10

A.

Yes.

11

Q.

And if the share price went down, to

12

the extent that Grupo Mexico wanted to vote no, it

13

could do that; right?

14

A.

Yes.

15

Q.

The document that you have in front of

16

you, when it describes the collar, states that it

17

would give -- both parties would be granted a walk-

18

away right; right?

19

A.

Yes.

20

Q.

And Grupo already had a walk-away

21
22

right; right?
A.

I don't think so.

There was no

23

contract at this point.

The time that it took from

24

this early part of October till October 21 was for the
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1

lawyers to draft a contract.

2

know at that time what it said, so I didn't know at

3

that time whether Grupo Mexico was going to vote --

4

agree to vote in favor of the transaction or not.

5

And, you know, I didn't

I do know that they ultimately agreed

6

that they wouldn't commit to vote one way or the

7

other.

8

at this time.

9

But I don't know what the status of that was

Q.

And you know that after October 21,

10

2004 Southern Peru's stock went up by approximately

11

$10 a share; right?

12
13
14

A.

Between then and the closing.

I don't know by how much, but it went

up substantially.
Q.

And if there had been a collar on the

15

transaction, do you know whether it would have been

16

triggered by that price movement?

17

A.

It might have been.

18

Q.

You testified that you called someone

19

at Goldman Sachs prior to I don't know if you said the

20

closing or the vote, to get their opinion about if

21

anything had changed; right?

22

A.

Yes.

23

Q.

Okay.

24

A.

I don't recall.

Who did you call?
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1
2

Q.

You know it was someone at Goldman

Sachs, though?

3

A.

There was a whole team of people from

4

Goldman Sachs, and I called one of them.

5

name was Sanchez, but I am not sure.

6

Q.

Okay.

I think his

When you would call Goldman

7

Sachs, were there specific people who you would speak

8

to or did you speak to anyone who was available on the

9

team?

10

A.

My recollection is that there was a

11

woman named Fernandez who came from Brazil, who was

12

one of the senior members of the team, and I spoke

13

with her from time to time, but that the head member

14

of the team was a guy called Sanchez, and I spoke with

15

him most.

16

Q.

But I didn't speak with them much.
Okay.

You testified about a DCF -- a

17

presentation that was made to you on June 23, which

18

analyzed Southern Peru's -- which was a DCF analysis

19

of Southern Peru.

20

presentation?

21
22
23
24

A.

Do you recall talking about that

I do, but I don't remember the date.

I mean, I take your word for it.
Q.

Okay.

And you testified that when you

saw the DCF value of Southern Peru, that you were I
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1

think your word was comforted by it.

2

saying that?

Do you recall

3

A.

I do.

4

Q.

And why were you comforted by seeing

5

that Southern Peru's DCF value was so much less than

6

its stock price?

7

A.

Because I looked at these two

8

companies and I knew basically what they earned.

9

knew what their assets looked like.

I

I had an idea of

10

what their projections were, and I assumed that their

11

values would be somewhat comparable.

12

And as I have said before, when you

13

did a DCF analysis of Minera Mexico and you looked at

14

the market value of Southern Peru, they weren't

15

comparable.

16

They were quite different.
So my gut feeling was that this was a

17

transaction of a merger of equals.

18

suggested by a comparison of the DCF valuation with

19

the market valuation, but it was consistent with my

20

thinking when you looked at the DCF of both companies

21

on a relative basis.

22
23
24

THE COURT:

That was not

But you have been in M&A a

long time.
THE WITNESS:

True.
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1
2

THE COURT:

Markets -- I mean, the

market is missing way high here?

3

THE WITNESS:

No.

I think the market

4

missed way low on Grupo Mexico is what I actually

5

think.

6

subject to the kinds of scrutiny that American

7

companies were.

8

company that did other things.

9

because of the troubles with ASARCO had not been cared

10

It was in a Third-World country.

It wasn't

It was embedded inside a Mexican
The company, frankly,

for well and had been capital-constrained.

11

And the whole premise of this

12

transaction was to use the fisc of Southern Peru and

13

its pristine balance sheet to develop the mining

14

assets of Minera Mexico, and I believe that's what

15

happened.

16

So I don't think that the market

17

overvalued SPCC as much as it undervalued Grupo

18

Mexico.

19

THE COURT:

So when I decide this

20

case, it is not on the basis that you couldn't have

21

actually gotten that value that's in the market price

22

for the Southern Peru shares.

23
24

THE WITNESS:

Could we have sold

Southern Peru for equal to or greater than its market
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1

price?

2

THE COURT:

3

THE WITNESS:

4

THE COURT:

Except for the control

factor.

7
8

Is that what -- I think

so.

5
6

Yes.

THE WITNESS:

Well, yes.

It couldn't

have been sold unless Mr. Larrea wanted it sold.

9

But I believe that that -- I believe

10

that the market value accurately reflects the value of

11

a company in the public market as long as there is no

12

hidden agenda somewhere.

13

So if there is --

THE COURT:

But you believe you got

14

value that was as good as you would have gotten in a

15

market sale of Southern Peru?

16
17

THE WITNESS:

In terms of buying

Minera Mexico?

18

THE COURT:

19

THE WITNESS:

20

THE COURT:

Yes.
Yes, I do.
So that was as good or a

21

better deal than if you just simply sold out control

22

of Southern Peru.

23
24

THE WITNESS:

I think it turned out to

be a fantastic deal, Your Honor.
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1
2

THE COURT:
that at the time.

3
4

Okay.

221

But you believed

I mean, you realized --

THE WITNESS:

I believed it at the

time and I do today.

5

THE COURT:

And you knew, obviously,

6

what the value was of what you were getting, giving

7

up, and you believed that what you were getting when

8

you kicked the tires on it and looked behind it on the

9

real cash flow potentials, you believed it was worth

10

the candle.

11

THE WITNESS:

12

THE COURT:

I do.
Okay.

I did and I do.
But again, I just

13

want to be clear, I am not here -- when I am

14

ultimately looking at them, I am not looking at there

15

is some sort of thing where, you know, the market was

16

somehow overvaluing Southern Peru and that you have to

17

sort of normalize for that.

18

committee ever considered.

19

THE WITNESS:

20

THE COURT:

21

THE WITNESS:

22
23
24

That's not what the

No.
Okay.
No.

We thought Southern

Peru was a pretty good company.
THE COURT:

Right.

I just want you to

understand there is obviously arguments you can make
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1

with respect to a thinly traded security like Southern

2

Peru with the overhang of control that the trading

3

price might not be as informative as something where

4

there is a much more liquid float.

5
6

THE WITNESS:
denigration of value --

7

THE COURT:

8

THE WITNESS:

9

Usually that's a

Yes.
-- not an increase in

value.

10

THE COURT:

I understand.

But we see

11

a lot of wacky cases in this court.

12

is a wacky case.

13

trade so little that if you actually tried to trade

14

substantially more, the effect on the market price

15

would be downward, not upward, if you get my drift.

16

Not saying this

But there are securities where they

THE WITNESS:

Oh, I think there would

17

have been a robust market for Southern Peru Copper in

18

the copper industry at or better than the price that

19

it traded at.

20
21
22
23
24

THE COURT:

Okay.

BY MR. RUDY:
Q.

Sir, did you make an assessment of the

value of Minera as of October 21, 2004?
A.

Of course.
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1

Q.

Well, so what was the value of Minera?

2

A.

67.2 million shares of Southern Peru's

3

stock at its market price.

4
5

MR. RUDY:
(Pause) Nothing further.

6
7

MR. STONE:

Just one question, Your

Honor.

8
9

One second, Your Honor.

REDIRECT EXAMINATION
BY MR. STONE:

10

Q.

Mr. Handelsman, you were asked about

11

whether the committee considered using cash in the

12

transaction.

13

A.

Why didn't the committee use cash?
Well, it would have gotten -- it would

14

have had to have gotten the cash.

15

already had a billion-three or a billion-four of debt.

16

SPCC had a commitment based on environmental factors

17

to build a new smelter in Ilo for between 800 million

18

and a billion and a half dollars, which it was going

19

to have to borrow to buy.

20

the combined debt of the two companies before you

21

started the transaction was, let's say, 2 billion-

22

plus.

23
24

Minera Mexico

So if -- that means that

If you are then going to pay even the
DCF value for Minera Mexico, you would have had to
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1

borrow another $2 billion.

2

would have had $4 billion of debt.

3

So the combined entities

Putting aside it is not my job to

4

decide whether that amount of money could have been

5

borrowed -- I doubt it, but it is possible -- but it

6

would have defeated the purpose of this merger.

7

purpose of the merger was to combine the operations of

8

these two companies in a noncapital-constrained way in

9

order to achieve the kinds of results at the Minera

The

10

Mexico that had not been achieved because the company

11

had been capital-starved for a while.

12

make any sense to pay cash for the company.

So it didn't

13

If I had to make the decision whether

14

you were going to pay cash for the company or not buy

15

the company, I would say not buy the company.

16
17
18
19

MR. STONE:

That's all I have, Your

THE COURT:

Thank you, Mr. Handelsman.

Honor.

You may step down.

20

(Witness excused.)

21

THE COURT:

Next witness.

22

MR. STONE:

Your Honor, as I told you

23

before, we have one witness who is arriving within the

24

hour from Mexico and another one who is arriving from
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1

Peru tomorrow morning.

2

THE COURT:

Okay.

3

MR. STONE:

So at this point we don't

4

have anyone else to put on.

5

we probably can finish this week if the examinations

6

are as efficient as they have been so far.

7

THE COURT:

Do plaintiffs have

MR. BROWN:

We have our expert witness

THE COURT:

Well, it is up to you.

8

anybody?

9
10

And nonetheless, I think

here.

11
12

mean, I don't want to, you know, -- it is 4:05.

13

don't like downtime.

14

like unexpectedly having counsel having to do

15

something.

16

I

I

On the other hand, I also don't

But it is your choice, Mr. Brown.
MR. BROWN:

Well, I mean, I don't mind

17

doing it, Your Honor, but I think based on what I know

18

about the timing of the other witnesses, we are not

19

going to have a problem getting this done.

20

THE COURT:

Okay.

21

MR. BROWN:

That's my opinion.

22

MR. STONE:

Yes, I think that's right.

23

THE COURT:

If that's your opinion,

24

then I am going to -- it is a professional one.
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1

mean, and I will rely upon it.

2

to do is end up with backtracking.

3

are moving rapidly, so why don't we go with that, and

4

then it will be more natural for the witness and you

5

as well.

6
7

MR. BROWN:

Okay.

So, I mean, you

I mean, if you want

to do it, we will do it.

8
9

But what I don't want

THE COURT:

No, I don't want to,

because again, I don't want to push -- and you think

10

about -- I mean, I understand it from your

11

perspectives.

12

way.

13

get done the witness.

14

And so I would rather not do that.

15
16

You think about things in a certain

And it is also the witness -- I doubt we will
Then you will have to go back.

So you have got -- they are coming
from Peru and Mexico?

17

MR. STONE:

Yes, Your Honor.

18

THE COURT:

Okay.

19

MR. STONE:

I mean, ideally, we would

20

put one on tomorrow morning and another one on on

21

Thursday morning, which would be very brief.

22

sure that we can get both of them on because one is

23

just arriving tomorrow morning.

24

THE COURT:

I am not

The one from Mexico.
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1

MR. STONE:

The one from Peru.

2

THE COURT:

Okay.

3

MR. STONE:

Taking a night flight.

4

THE COURT:

The one from Mexico will

5

want to go on, and then he will want to watch the Gold

6

Cup semifinal --

7

MR. STONE:

More than likely.

8

THE COURT:

-- if he is really

9

Mexican.

If he does not, then I think he will be

10

inauthentically Mexican.

But you would have to find

11

out where he can get Fox Soccer Channel or Univision

12

tomorrow evening at 9:00.

13

MR. STONE:

We will figure that out.

14

THE COURT:

Because just as a courtesy

15

to him, I feel -- the Peruvian may be interested, too,

16

but it will be a little less passionate and interested

17

than the Mexican witness will be.

18

So thank you for being so cooperative

19

with each other and for making good progress.

20

rare that we are actually ahead of schedule.

21

try to keep that way, and I will see you tomorrow.

22

will go from 9:00 to somewhere around noonish.

23

we will do is we will take a very brief morning break.

24

It is
We will
We

What

Will we have both witnesses tomorrow?
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1

MR. STONE:

Your Honor, as I said, we

2

will only have the one who is coming in from Mexico.

3

The one from Peru is arriving in the morning, and

4

so --

5

THE COURT:

6

going to take all morning?

7

MR. STONE:

Well, do you think it is

I expect that the witness

8

we are putting on tomorrow will have about an hour of

9

direct.

10

THE COURT:

Okay.

How about cross?

11

MR. BROWN:

Half an hour max, I think.

12

THE COURT:

Well, then what I am

13

wondering -- well, let's just see where we are, but it

14

may make sense to be ready to use some of the time, if

15

we can, if that doesn't put your witness out.

16

with a little bit more -- you know what I am saying?

17

MR. BROWN:

Yes.

But

I think -- I mean, I

18

don't mind.

We had some discussion about it.

19

not sure I really know the answer.

20

sort of piecemealing this to bits and pieces.
Oh, no.

I am

But we don't mind

21

THE COURT:

I understand.

22

But why don't you do that.

23

You may want to start, you know, the testimony, the

24

direct of your expert.

I mean, just be prepared.

Then it will only be broken up
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1

by a day; right?

2

Because -MR. STONE:

Actually, it probably is

3

broken up only by an hour, because the witness we are

4

putting on on Thursday morning is really, we think, a

5

half hour of direct and a half hour of cross at the

6

most.

7

THE COURT:

Right.

9

MR. STONE:

We do.

10

THE COURT:

Okay.

11

MR. STONE:

He has been here the

12

entire time, so he can go on as soon as --

13

THE COURT:

8

14
15
16

And do you have an

expert?

Well, who would go next?

I mean, who is going to go first with the experts?
MR. BROWN:

We were going to do it

that we went first.

17

THE COURT:

Okay.

18

MR. BROWN:

If it needed to be

19
20

switched around, it doesn't bother me.
THE COURT:

You two work that out.

21

What I am saying is let's use each morning as

22

productively as we can in light of the breaks so that

23

we don't run -- I also don't want anybody -- it would

24

be good if you could finish Friday.

I don't want
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1

anybody at 3:00 in the afternoon feeling like they are

2

rushing.

3

there and you are saying I want to rush against the

4

clock.

You know what I mean?

5

MR. BROWN:

Where you are up

But, Your Honor, I will

6

say, I mean, we want to get it done as soon as

7

possible, but even if we did one witness tomorrow, one

8

witness Thursday morning, the two experts, I mean, the

9

expert -- this is -- it is a strange case.

10

Like, the issue that is the real

11

subject of this agreement is pretty narrow.

12

don't expect a huge amount, you know, lengthy --

13
14

And so I

THE COURT:

It is pretty narrow but it

MR. BROWN:

That's exactly correct.

is huge.

15
16

It is a small issue, but -- defining it is easy.

17

magnitude of it, it seems large.

18

testimony --

19

THE COURT:

Yes.

The

So that the expert

What I am getting

20

at, just so you all know what I am going to be asking

21

about in the briefs, I am not not sure conceptually --

22

we just had Mr. Handelsman testify; right?

23

what he is saying is that properly marketed and

24

examined, what you bought in Minera -- what he is
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1

saying is, I believe, what he is buying in Mexico is

2

of the same value of what he was giving up in Southern

3

Peru; that it is not that there is some real -- this

4

is not like someone, I guess, stubbornly looking,

5

saying, "Silver ought to be valued like gold.

6

figure out why the market values gold more than

7

silver, but it does, darn it, but they should be worth

8

the same, and I am going to do an exchange."

9

understand his testimony that way.

10

I can't

I didn't

I think his testimony is, frankly, you

11

know, if you could freely market what we were getting

12

in Minera in the M&A market, it would generate the

13

value that we were giving up in Southern Peru.

14

that's where I think the experts -- because I am not

15

sure it is this big conceptual gap.

16

about that.

17

motivations and all, and that's what I meant, you

18

know.

And

I could be wrong

But it may be a factual one, again, about

19

But that's on my mind, and you will

20

have to think about it in the briefs, because I am

21

going to be -- I am the 12, and I will have to write

22

up about that.

23

wrestling with sort of as a matter of thinking about

24

the case.

But that's in my mind what I am

Because I am not -- again, I am not sure it
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1

is an analytical gap as much as a factual, you know,

2

did they make the right judgment about ball-parking

3

these things.

4

you are both excellent lawyers, and you will be able

5

to set me straight in your papers.

6
7
8
9
10
11

But, you know, you guys can set me --

But thanks again for the progress.

We

will see you tomorrow.
MR. STONE:

Thank you, Your Honor.

- - (Court adjourned at 4:13 p.m.)
- - -

12
13
14
15
16
17
18
19
20
21
22
23
24
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1
2
3

THE COURT:

Good morning, everyone.

MR. BROWN:

Your Honor, just a point

You may proceed.

4
5

of scheduling.

Mr. Stone and I spoke earlier.

6

it's okay with the Court, the way we'd like -- the way

7

we've agreed to proceed is there will be a witness

8

today, Mr. Ortega.

9

entire three-hour block.

He's not going to take up the
The last fact witness

10

will -- is coming in later today.

11

tomorrow.

12

start the experts after the fact witnesses.

He's extremely short.

13

So he'll be
So we'd like to

So then we'll do our expert tomorrow.

14

We have -- we're virtually certain that he'll be

15

finished tomorrow.

16

defendants' expert.

17
18

21

So Friday we'll just have the

THE COURT:

If you're confident, that

MR. STONE:

I think that works, Your

MS. KOROT:

Good morning, Your Honor.

works for me.

19
20

If

Honor.

22

My name is Mia Korot in the law firm of Milbank Tweed.

23

I wasn't here yesterday.

24

The defendants call Mr. Armando Ortega
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1

as their next witness.

2
3

ARMANDO ORTEGA, having been first duly
sworn, was examined and testified as follows:

4
5

DIRECT EXAMINATION
BY MS. KOROT:

6

Q.

Good morning, Mr. Ortega.

7

A.

Good morning.

8

Q.

Mr. Ortega, could you please summarize

9
10

for the Court your education?
A.

Yes.

I started attorney at law at the

11

Escuela Libra de Derecho, it's a law school in Mexico.

12

And then I made postgraduate studies on international

13

trade at the Itam, which is University in Mexico.

14

Q.

Could you please summarize for the

15

Court your employment history after your postgraduate

16

studies?

17

A.

Yes.

I did work for 18 years for the

18

Mexican government primarily on international trade

19

matters.

20

private sector to work for Grupo Mexico, which is a

21

natural resources and transportation company where I

22

was the general counsel.

23
24

And then, in year 2001, I went to the

And in year 2002, I was nominated as
the general counsel of Southern Peru Copper
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1

Corporation, which was the name of Southern Peru

2

Copper Corporation initially, and then it was changed

3

to the current name which is Southern Copper

4

Corporation.

5

Then in year 2010, I left Grupo Mexico

6

and I went to work for a Canadian company, a mining

7

company called New Gold.

8

Latin America for that company and the director

9

general of its subsidiary in Mexico called

10
11

I'm the vice president of

Minera San Xavier.
Q.

Mr. Ortega, you said you worked for

12

the Mexican government for approximately 18 years.

13

What positions did you hold with the Mexican

14

government?

15

A.

I held several positions, and

16

primarily as negotiator for international trade

17

matters.

18

I did participate in the negotiations between Mexico

19

and the European Union for the free trade agreement.

20

And I also did participate as negotiator on

21

international matters in Geneva related to the

22

creation of the World Trade Organization and similar

23

arrangements.

24

Q.

I did participate in the NAFTA negotiations.

Mr. Ortega, when did you first learn
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1

about the possible merge of Minera Mexico and Southern

2

Peru Copper Corporation that's the subject of this

3

litigation?

4

A.

I first heard about this transaction

5

at the end of year 2003.

6

such, I learned in its full details when it was

7

presented to Southern Copper Corporation's board in

8

February 2004.

9

Q.

But for the transaction as

Just going back for a moment.

What

10

was your position in or around February 2004 at Grupo

11

Mexico or SPCC?

12

A.

In Grupo Mexico I was the general

13

counsel.

14

general counsel, the secretary of the board, and I was

15

member of the board.

16

Q.

And in Southern Corporation I was the

I was a director.

And when you first learned about the

17

proposed merger, what was your understanding of that

18

proposal?

19

A.

Well, my understanding was that it

20

would be a related party transaction and we were

21

advised by our outside counsel -- U.S. lawyers -- that

22

we should take several precautions related to that

23

transaction in order to insure that it would be fair.

24

Q.

What happened after you first learned
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1

about the proposed merger in February 2004 when it was

2

presented to the SPCC board?

3

A.

After the transaction was presented to

4

the board, the board established or formed a special

5

committee of disinterested directors in order to have

6

this special body analyze and, if so, merit it and

7

approve the transaction later on.

8
9
10

Q.

Who were the initial members of that

special committee that was formed?
A.

The initial members of that committee

11

were Mr. Pedro-Pablo Kucyzinski.

12

Mr. Harold Handelsman.

13
14
15

Q.

Mr. Perezalonso and

And how come you were not a member of

that committee?
A.

Well, I was not entitled to be a

16

member of that committee because I was a

17

nonindependent.

18

transaction with Grupo Mexico.

19
20
21

Q.

I was related to the proponent of the

Did the composition of the special

committee change?
A.

Yes.

It changed, because after the

22

formation -- days after the formation of the

23

committee, the chairman of that committee,

24

Mr. Pedro-Pablo Kucyzinski left the board because I
CHANCERY COURT REPORTERS
A2058

241
1

was nominated by the Peruvian government as minister

2

of finance, and in his place, Mr. Miguel Palomino

3

entered into the board as an independent member.

4

And around the same days -- I don't

5

recall which position -- Mr. Carlo Sacristan also

6

joined the board and he was elected as chairman of

7

that body.

8
9

Q.

of the special committee affiliated with Grupo Mexico?

10
11
12

To what extent were any of the members

A.

They were not affiliated to Grupo

Q.

You testified that Mr. Ruiz came onto

Mexico.

13

the special committee.

14

were any concerns raised about Mr. Ruiz joining the

15

special committee?

16

A.

Do you recall whether there

One of the members of the committee,

17

and precisely the exiting member, Mr. Kucyzinski

18

raised a question concerning Mr. Carlos Sacristan

19

because Mr. Ruiz Sacristan was proposed by the

20

minority stockholder by Grupo Mexico.

21

concerned that that fact could in and of itself create

22

a problem.

23
24

Q.

So he was

What was done to address

Mr. Kucyzinski's concern?
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A.

Mr. Kucyzinski suggested that the

2

special committee would talk to U.S. lawyers -- to

3

lawyers of his confidence -- in order to insure that

4

Mr. Carlos Ruiz would be effectively disinterested and

5

that issue would not be an obstacle to the proper

6

functioning of the body.

7

So there was a meeting or a conference

8

call -- I don't recall what position -- where this

9

issue was addressed.

And at the end the members of

10

the disinterested body, together with the lawyers,

11

confirmed that Mr. Carlos Ruiz Sacristan was

12

effectively disinterested and independent.

13

Q.

Mr. Ortega you should have a binder by

14

you.

If you could turn to Tab 1 of that binder.

15

document's be marked JX 59.

That

16

A.

Yes.

17

Q.

Do you recognize this document?

18

A.

Yes, I do recognize it.

19

Q.

What is this document?

20

A.

Well, it's precisely a communication

21

that I did address to the board in connection with an

22

issue raised by Mr. Kucyzinski regarding whether

23

Mr. Ruiz Sacristan was fit or not to be part of this

24

special committee body.

And here I am briefing the
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board that there was a discussion with lawyers that

2

Mr. Kucyzinski recommended and that in the end they

3

were satisfied -- fully satisfied that he was --

4

Mr. Carlos Ruiz -- both independent and disinterested

5

in the transaction.

6

Q.

Did you have any concerns about the

7

independence of any of the members of the special

8

committee?

9

A.

No.

10

Q.

Mr. Ortega, in your view, what was the

11
12

special committee's mandate?
A.

The special committee's mandate was to

13

insure that the transaction could be then in an arm's

14

length manner and that it would be fair for all the

15

stockholders.

16
17
18
19
20

Q.

Did that include the ability to

negotiate?
A.

Yes, of course.

And they did so for

many months.
Q.

Did the special committee retain any

21

advisors to assist them in their consideration of the

22

transaction?

23
24

A.

Yes.

The special committee was

empowered to retain several advisors and, in fact,
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they retained a financial advisor.

2

outside counsel and they retained a mining consultant.

3
4

Q.

They retained an

Do you recall what the names of those

advisors were?

5

A.

Yes.

The financial advisor was

6

Goldman, Sachs.

7

Latham & Watkins, and the mining consultant was

8

Anderson & Schwab.

9
10

Q.

The outside counsel was

Did the special committee also retain

Mexican legal counsel?

11

A.

Yes.

They retained a well-known

12

Mexican law firm call Mijares, and this law firm

13

helped them with the analysis of law information in

14

Mexico.

15

Q.

You mentioned that the special

16

committee retained a mining consultant.

17

turn to Tab 2 in the binder.

18

JX 66.

If you could

It's a document marked

19

A.

Yes.

20

Q.

Do you recognize this document?

21

A.

Yes, I do recognize it.

22

Q.

What is this document?

23

A.

Well, this is a letter that I did

24

address to the chairman of the committee regarding
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2

precisely the engagement of Anderson & Schwab.
Q.

If can you look at the second

3

paragraph of this letter.

4

discuss the retention by -- of the special committee

5

of Anderson & Schwab and two people that were assigned

6

to the Anderson & Schwab team, Mr. Charles Smith and

7

Mr. Ralph Stricklen.

8

conflict of interest with SPCC.

9

conflict of interest?

10

A.

I'll summarize.

You

And you write about a potential
What was that

Well, in this letter I'm raising the

11

concern that, in our view, Anderson & Schwab was more

12

a management consultant than a mining consultant, and

13

therefore they were in need of hiring additional

14

mining experts -- several of them -- eight.

15

Here the point I'm making is that two

16

of them had a conflict of interest with Southern.

17

Without recalling too much of the details, I do recall

18

that the first gentleman, Mr. Charlie Smith, used to

19

work for Southern and we were in the midst of

20

litigation.

21

a supplier or something like that, and we had

22

terminated an agreement with him.

23

that this could influence their views and we raised

24

those concerns to the committee.

And Mr. Ralph Stricklen, who was somehow

So our concern was
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Q.

And what happened after you raised

those concerns to the special committee?

3

A.

Well, in one of the cases -- in the

4

case of Mr. Charlie Smith, committee didn't retain

5

him.

6

retained him because they thought that he would not

7

influence his work -- the fact that we mentioned.

8
9

And in the case of Mr. Stricklen, the committee

Q.

And other than your letter identifying

your conflict -- a potential conflict of interest with

10

Mr. Stricklen and Mr. Smith -- what if any other

11

concerns did you have about the special committee's

12

retention of Anderson & Schwab?

13

A.

No other concern.

14

Q.

Turn to Tab 3 in your binder.

15

There's

a document marked JX 67.

16

A.

Yes.

17

Q.

What is this document?

18

A.

This is the engagement letter with

19

Anderson & Schwab between Southern Peru and Anderson

20

to engaged them.

21

Q.

Who is this letter addressed to?

22

A.

To Mr. Carlos Ruiz, the chairman of

23
24

the committee, and to myself.
Q.

Why is this letter addressed to you?
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A.

Well, it is addressed to me because

2

the company was formerly the one who hired and paid

3

for the fees of every consultant or every advisor.

4

it was addressed to me because I was the interlocutor

5

and I was the one who was insuring that they got paid.

6

Q.

So

What involvement did you have in the

7

special committee's retention of its advisors other

8

than acting as an interlocutor?

9

A.

None.

10

Q.

Based on your observation, to what

11

extent did anyone else at Grupo Mexico have an

12

influence on the special committee's retention of its

13

advisors?

14

A.

No member of Grupo had any influence.

15

Q.

Mr. Ortega, once the special committee

16

was formed and started evaluating the transaction,

17

what role, if any, did you have with respect to that

18

process?

19

A.

Well, my main role, as I said, was to

20

act as an interlocutor between the proponent, which

21

was Grupo Mexico and the special committee of

22

disinterested directors.

23

demands a lot of transmission of information.

24

And a process like this

I was in charge of the data room that
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was formed to provide all the requested information by

2

the committee and its advisors.

3

was very demanding because it contained financial

4

information, legal information, corporate information,

5

in particular, of the Mexican assets.

6

main role.

7

And that data room

And that was my

On the other side also to insure that

8

we would now, as part of Southern Copper, act properly

9

in terms of the process to be followed.

10
11

That was my

other role.
Q.

In your role as interlocutor in

12

transmitting information, was there ever a time that

13

the committee was denied any information?

14

A.

No, not at all.

15

Q.

Was there ever a time that the

16

committee's advisors were denied information?

17

A.

No.

18

Q.

You also mentioned -- well, what

19

involvement did you have in the transmission of term

20

sheets between the special committee and Grupo Mexico?

21

A.

I was the one trusted to precisely do

22

that -- to transmit the term sheet proposals -- and

23

that was my participation.

24

the letters addressed to the committee, including this

I, for example, crafted
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information.

2
3

Q.

And what role, if any, did you have in

crafting the substantive terms of the merger?

4

A.

My role was limited, if at all, to the

5

legal side of the term sheet.

6

previously engaged its own financial advisor to help

7

in the substantial part of the proposal.

8
9

Q.

But Grupo had

Based on your observation of the

special committee's process, to what extent did anyone

10

from Grupo Mexico try to influence the special

11

committee and its process?

12

A.

No one at Grupo Mexico did try to

13

influence in any way or in any manner the works or

14

mandate of the committee.

15

Q.

And approximately -- over

16

approximately what period of time did the special

17

committee evaluate the proposed transaction?

18

A.

As I said, it was a long time because

19

the committee was established at mid February 2004 and

20

it reached its final task at the end of October that

21

year.

22

So around eight months.
Q.

And based on your role as interlocutor

23

and providing information back and forth between Grupo

24

and the special committee, how would you describe the
CHANCERY COURT REPORTERS
A2067

250
1
2

special committee's relationship with Grupo Mexico?
A.

Well, there were respectful relations.

3

But I have to say that the committee was very

4

demanding and there were many petitions that were put

5

on the table.

6

transaction itself, but others related to corporate

7

government changes within the company where the

8

transaction was to be approved.

9

active, a very active negotiation.

10
11

Some related to the structure of the

So it was a very
A very active

transaction, if I might say.
Q.

Did there come a time when the special

12

committee voted to recommend the merger between Minera

13

and SPCC to SPCC's board?

14

A.

Yes.

As I said, at the end of

15

October, 2004, the committee finally -- it was able to

16

finish its task and it presented it to the rest of the

17

board the transaction to be approved.

18

and the special committee was in favor of that

19

transaction and the board did approve the transaction.

20

Q.

And it did so

And what happened after the special

21

committee made its recommendation to the SPCC board

22

recommending the merger?

23
24

A.

Well, the board approved the

transaction, as recommended by the special committee.
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And afterwards, some of the managers of Southern

2

Copper were empowered to continue working on the

3

transaction in order to present this transaction for

4

the approval of the stockholders.

5

they were entrusted to start working on the proxy

6

statement, since Southern Copper is a U.S. listed

7

company.

8

for its stockholders.

9

Q.

And in particular,

It was obliged to craft the proxy statement

Backing up to October 21st, 2004, when

10

the special committee made its recommendation to

11

SPCC's board, do you recall what happened at that

12

meeting after that recommendation was made?

13

A.

After that meeting?

Well, the board

14

approved, as I said, the transaction and the committee

15

made the presentation to the board.

16

financial advisor making a presentation, and they had

17

their outside counsel making also a presentation and

18

highlighting the several aspects that were taken into

19

account, including some of the protections for the

20

minority stockholders, for example.

21
22
23
24

They had their

Q.

And did you vote to approve the

A.

Yes.

merger?
I was a director and I did

approve the merger.
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3

Q.

And why did you vote to approve the

A.

Well, because it was an arm's-length

merger?

4

and fair transaction and because I had witnessed that

5

it was done properly.

6
7
8
9

Q.

When you say you witnessed that it was

done properly, what do you mean?
A.

Well, I was participating.

I did

participate in the process, so I was sure that several

10

of the normal concerns of any stockholder had been

11

taken into account.

12

Q.

Take a look at Tab 4 in your binder.

13

This document is marked JX 129.

14

statement that you were just discussing.

15

involvement, if any, did you have in preparing this

16

February 25th, 2005 proxy statement?

17

A.

It's the proxy
What

I did participate in the crafting of

18

this document, but merely to insure that it would

19

accurately reflect all the process that took place

20

regarding the approval of this transaction, and that

21

all the information contained was also correct and

22

accurate because, as you may see, there are a lot of

23

data regarding each of the subsidiaries and financial

24

information and legal information, et cetera.

So that
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2
3
4

was my participation.
Q.

Did SPCC shareholders ultimately vote

on whether to approve the transaction?
A.

Yes.

An overwhelming majority of

5

Southern Copper's stockholders did approve the

6

transaction.

7

Q.

Mr. Ortega, to the best of your

8

knowledge, did any shareholders ever raise any

9

questions or concerns about the proposed transaction?

10

A.

Yes.

There's one of the then

11

so-called founding stockholders, Phelps Dodge, did

12

raise questions regarding the transaction.

13

Q.

You said Phelps Dodge was one of the

14

founding shareholders.

15

shareholders?

Who were the other founding

16

A.

Grupo Mexico and Cerro Trading.

17

Q.

What were the concerns that

18
19

Phelps Dodge raised?
A.

Well, the concerns were related

20

precisely to the nature of the transaction.

21

being a related party transaction, they were concerned

22

that it would be done properly.

23

of their concerns.

24

Q.

I mean,

So that was the crux

Were Phelps Dodge's concerns shared
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with the special committee?
A.

Oh, yes.

Phelps Dodge made known

3

their concerns, and these concerns were transmitted to

4

the special committee of disinterested directors.

5

to the best of my knowledge, they met or held

6

conversations together with their lawyers.

7

end Phelps Dodge was satisfied that these concerns

8

were addressed by the special committee.

9

Q.

And

And in the

I want to switch gears a little bit

10

and talk about registration rights.

Did there come a

11

time when either Cerro Trading Company or Phelps Dodge

12

approached the company seeking registration rights?

13

A.

Yes.

14

Q.

And when was that?

15

A.

Both companies did approach Southern

16

for getting their registration rights agreement.

17

Initially it was Phelps Dodge.

18

precision, but during 2004.

19

that year, around the same time when the transaction

20

was approved.

21

Q.

I don't recall with

And several at the end of

And do you know why Phelps Dodge or

22

Cerro needed trading rights to sell their shares and

23

why they couldn't just sell them on the market?

24

A.

Well, I'm not a legal U.S. expert, but
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I understand that for being in those days affiliated

2

companies, they had an impediment under securities

3

laws in the States to openly sell their shares.

4

order to do that properly, they need a registration

5

rights agreement.

6

that they can sell and all that.

7

understanding.

8
9

Q.

So in

There was a threshold of volume
That is my

You mentioned that Phelps Dodge had

sought registration rights in 2003.

What was the

10

company's response to their request for registration

11

rights at that time?

12

A.

I don't recall with precision exactly

13

when was the first time that Phelps Dodge asked for

14

such an agreement.

15

a resistance -- I would say a natural resistance -- to

16

granting such agreement, and more in the midst of the

17

ongoing analysis of the transaction because Grupo

18

Mexico thought that it could have a bearing and impact

19

in terms of the market perception of an existing

20

stockholder in the midst of a transaction.

21

Q.

I do recall that Grupo Mexico had

And did there come a time when the

22

company changed its mind with respect to registration

23

rights?

24

A.

Yes.

After the transaction was
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approved by the board and, in particular, because the

2

special committee of disinterested director asked for

3

it because they could see that it could grant

4

additional liquidity to the company.

5

ready to grant the agreement, and it did so.

6

Q.

Grupo Mexico was

What involvement, if any, did you have

7

in the negotiation of the registration rights

8

agreement with either Cerro or Phelps Dodge?

9

A.

Well, I did participate in

10

negotiations, together with my U.S. outside counsel.

11

And that was my participation.

12
13
14

Q.

What role, if any, did the special

committee have in that process?
A.

Well, the only role I do recall was

15

the recommendation that I referred to, which is that

16

it would be beneficial to the company to enter into

17

this registration rights agreement in order to enhance

18

the liquidity of the company.

19

committee did not have any direct participation in the

20

negotiation of the corresponding agreements, neither

21

with Cerro nor with Phelps.

22

Q.

But the special

So what extent were drafts of the

23

registration rights agreements shared with the special

24

committee?
CHANCERY COURT REPORTERS
A2074

257
1

A.

As far as I recall, the draft that was

2

shared with the committee was between Cerro -- sorry.

3

One of these drafts was shared with a committee.

4

is what I do recall.

5

Q.

That

Do you recall whether the special

6

committee had any comments to the drafts that they

7

saw?

8

A.

Well, that draft, the one I'm

9

referring to, it would have been something previous to

10

the last draft, if I may say so, that draft was shared

11

to the committee, and the committee didn't like a

12

provision that it contained.

13

a clause by virtue of which -- by granting the

14

registration rights agreement to Cerro, Cerro would

15

commit to vote in favor of the transaction.

16

committee didn't like that provision and they asked

17

the company to withdraw it.

18
19

Q.

The agreement contained

So the

And did the company withdraw that

provision?

20

A.

Yes.

21

Q.

What happened to that provision, if

22
23
24

you recall?
A.

I don't recall any of the details, but

I do recall that both Cerro and Grupo agreed to leave
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away that provision and Cerro agreed to vote in

2

conjunction with the vote that the committee would

3

have because all this was happening in the previous

4

days to the approval of the transaction.

5
6

MS. KOROT:
Pass the witness.

7
8

Thank you, Mr. Ortega.

CROSS-EXAMINATION
BY MR. ZAGAR:

9

Q.

Good morning, Mr. Ortega.

10

A.

Good morning.

11

Q.

You said earlier that, at the time

12

this transaction was being discussed, you served as

13

general counsel of Southern Peru; correct?

14

A.

Yes.

15

Q.

At that time you also served as

16

secretary of the board of Southern?

17

A.

Yes.

18

Q.

And at that time you also served as

19

general counsel of Grupo Mexico; correct?

20

A.

Correct.

21

Q.

And for the transaction that is the

22

subject of this litigation, you were acting as general

23

counsel of Southern Peru; correct?

24

A.

Yes.
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Q.

You were also part of a group of

2

executives that was advising on this transaction,

3

weren't you?

4

A.

Yes.

5

Q.

And that group of executives was led

6

by German Larrea; right?

7

A.

Right.

8

Q.

In this transaction, Mr. Larrea was

9
10

proposing that Southern Peru acquire Grupo Mexico's
interest in Minera; correct?

11

A.

Correct.

12

Q.

So Grupo was on one side of the

13

transaction and Southern was on the other side; right?

14

A.

Yes.

15

Q.

And the group of executives of which

16

you were a part was advising Mr. Larrea on the Grupo

17

side; right?

18

A.

Right.

19

Q.

The special committee was representing

20

the Southern side; right?

21

A.

Right.

22

Q.

You testified earlier that you were in

23
24

charge of the data room; correct?
A.

Correct.
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Q.

The data room for which company?

2

A.

Well, the data room was established

3

for the benefit of the special committee of

4

disinterested directors.

5

following.

6

general counsel of Grupo and general counsel of

7

Southern Copper.

8

I consulted with my outside counsel about my role.

9

And my outside counsel confirmed to me that the

And I have to clarify the

I had the role in those days of both

And with regard to this transaction,

10

interests of Southern Copper and, in particular, of

11

minority stockholders, were the task and mandate of

12

precisely the special disinterested committee.

13

there was no other executive who would do the job that

14

I was doing internally.

15

And

So I had those two roles.

During the transaction, I was

16

representing Grupo in the sense that I was serving as

17

the interlocutor of their proposals and positions to

18

the special committee of disinterested directors.

19

But, when for example, overviewing the data room, I

20

was the general counsel of Southern, but the

21

general -- the general role that I had was, again, to

22

serve as a breach between the proponent of this

23

transaction and the special committee, and to serve as

24

the vehicle to insure that all the information
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necessary to allow the members of the committee and

2

their advisors to scrutinize and evaluate the assets

3

and the contingencies were available.

4

Q.

My question was, the data room that

5

you were in charge of, which company was that data

6

room for?

7

A.

8

Southern Copper.

9

assets which were the content of the data room -- were

10

of Minera Mexico, because all the information that was

11

in the data room was for Minera Mexico to make

12

available the information of those assets to the

13

special committee.

Well, the data room pertained to

14

I mean, because the assets -- the

If I understand your question, the

15

data room was for Southern Copper Corporation, but its

16

content had the assets of the Mexico subsidiary owned

17

by Grupo Mexico.

18

Q.

19

And the data about Minera Mexico came

from Grupo; correct?

20

A.

Yes.

21

Q.

And there was some data about Southern

22

Copper -- Southern Peru Copper, wasn't there?

23

A.

Yes.

24

Q.

And that data also came from Grupo;
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right?

2

A.

Yes.

3

Q.

Mr. Ortega, you have a new binder in

4

front of you.

5

A.

Yes.

6

Q.

This one has letter tabs.

If you

7

would turn to letter E, please, which is joint

8

Exhibit 63.

9

A.

Yes.

10

Q.

This letter dated March 4, 2004, is

11

from the special committee to Mr. Larrea; correct?

12

A.

Yes.

13

Q.

And it is addressed to "German Larrea

14

Mota-Velasco, Chairman of the Board of Directors,

15

Grupo Mexico"; correct?

16

A.

Correct.

17

Q.

In the second paragraph the letter

18

says that, ". . .the Committee would very much

19

appreciate receiving a detailed term sheet describing

20

Grupo Mexico's proposal. . ."

Correct?

21

A.

Correct.

22

Q.

If you could turn to Tab F, which is

23

Joint Exhibit 155.

This letter dated March 25th,

24

2004, is from you to Carlos Ruiz, the chairman of the
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special committee; correct?

2

A.

Yes.

3

Q.

And the first sentence of the letter

4

says, "This letter is a more detailed response to your

5

letter to our chairman, Mr. German Larrea Mota-Velasco

6

dated March 4, 2004."

Correct?

7

A.

Correct.

8

Q.

And if you look at the next to the

9

last sentence of the letter, it says, "Attached as an

10

annex to this letter is a term sheet that we hope the

11

Committee finds responsive to the issues raised in

12

your letter."

Correct?

13

A.

Correct.

14

Q.

So this letter and the term sheet that

15

was enclosed as the annex was Grupo's response to the

16

special committee's March 4th letter; right?

17

A.

Right.

18

Q.

And you were part of the group of

19

executives that was advising the Grupo side regarding

20

the term sheet that was enclosed here; correct?

21

A.

Um-hum.

22

Q.

But in the first sentence of the

23

letter, when it refers to our chairman, Mr. German

24

Larrea, that's referring to Mr. Larrea as chairman of
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Southern; correct?

2
3

A.

He was the chairman in

those days of both companies.

4
5

It can be.

Q.

Well, the letter is on Southern Peru

Copper Corporation letterhead; right?

6

A.

Yes.

7

Q.

And at the bottom you signed the

8

letter, "Mr. Armando Ortega, Secretary of the Board of

9

Directors."

Right?

10

A.

Right.

11

Q.

And you were secretary of the board of

12

Southern; right?

13

A.

Yes.

14

Q.

Not the secretary of the board of

16

A.

No.

17

Q.

If you could turn to the next Exhibit

15

18

Grupo?

G, which is Joint Exhibit 156.

19

A.

Um-hum.

20

Q.

And if you turn -- excuse me.

On the

21

cover e-mail, this is from you to Carlos Ruiz, the

22

chairman of the special committee; right?

23

A.

Yes.

24

Q.

If you turn to the letter that is at
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the bottom stamped 7077, it's the second page of the

2

exhibit.

3

A.

Yes.

4

Q.

The first sentence of the letter says,

5

"Please find enclosed Appendix containing Grupo

6

Mexico's revised Term Sheet. . ."

Correct?

7

A.

Correct.

8

Q.

And you were part of the group of

9
10

executives that advised Grupo regarding this revised
term sheet; correct?

11

A.

Correct.

12

Q.

And this letter is also on

13

Southern Peru Copper letterhead; right?

14

A.

Yes.

15

Q.

Again, you signed the letter, "Armando

16

Ortega, Secretary of the Board?

17

A.

Yes.

18

Q.

If you could turn back to Exhibit B

19

and this is Joint Exhibit 62.

20

A.

Yes.

21

Q.

If you could turn to the second page

22

of the exhibit, this is a confidentiality agreement

23

that's dated February 4, 2004; correct?

24

A.

Correct.
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2

Q.

And you signed this agreement on or

about February 4; right?

3

A.

Yes.

4

Q.

And if you look at the last page of

5

the exhibit, you signed it as general counsel of

6

Southern; correct?

7

A.

Correct.

8

Q.

As of February 4, 2004, the special

9

committee of disinterested directors had not yet been

10

formed; correct?

11

A.

Yes.

12

Q.

And if you look at the first page of

13

the exhibit, on February 18th you sent the executed

14

confidentiality agreement to the special committee;

15

right?

16

A.

Yes.

17

Q.

And you also signed that letter as

18

general counsel of Southern?

19

A.

Yes.

20

Q.

If you could turn to the last exhibit

21

in the book, which is S, as in Sam.

22

A.

Yes.

23

Q.

This is Joint Exhibit 159.

24

This

e-mail dated September 23rd, 2004 is from you to seven
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people; correct?

2

A.

Yes.

3

Q.

And the first five people on the to

4

line, Messrs Xavier Garcia de Quevedo, Eduardo

5

Gonzalez, Jaime Collazo Gonzalez, Ligia Sandoval

6

Parra, and Augustin Santamarina.

7

of that group of executives that was advising Grupo on

8

the transaction; right?

9

A.

Not all of them.

They're all members

The people who were

10

advising as part of this executive committee, the

11

chairman of Grupo, were primarily out of these people

12

you are referring to, Mr. Xavier Garcia De Quevedo,

13

Mr. Eduardo Gonzalez and Mr. Santamarina and

14

Mr. Silberstein.

15

Q.

16

Okay.

Another person on this to line

is an attorney at Milbank, Tweed; right?

17

A.

Yes.

18

Q.

And Milbank, Tweed was Grupo's outside

19

counsel in this transaction; correct?

20

A.

Yes.

21

Q.

And the last person is Mr. Silberstein

22

who was at UBS; correct?

23

A.

Yes.

24

Q.

And UBS was Grupo's financial advisor
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in this transaction?

2

A.

Yes.

3

Q.

In the last sentence of this e-mail

4

you say, ". . .we should work out with outside counsel

5

(Latham and Mijares) and with Goldman Sachs the final

6

form of our arrangement, including putting on board a

7

deal with PD through a bilateral negotiation."

8

what that says; right?

That's

9

A.

Yes.

10

Q.

By "our arrangement," you meant an

11

agreement whereby Southern would acquire Minera;

12

correct?

13

A.

Yes.

14

Q.

And by "a deal with PD," you meant a

15

registration rights agreement with Phelps Dodge;

16

correct?

17

A.

Yes.

18

Q.

And by "bilateral negotiation," you

19

meant a negotiation between Phelps Dodge and Grupo;

20

correct?

21

A.

Correct.

22

Q.

You were not suggesting that

23
24

Phelps Dodge negotiate with the special committee?
A.

No, not at all.
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Q.

So Mr. Ortega, we've now gone through

2

a number of documents that you signed as a

3

representative of Southern but you were also advising

4

on the Grupo side.

5

on?

6

A.

So I ask you which side were you

I was the representative of Grupo

7

Mexico acting as interlocutor vis-a-vis the special

8

committee.

9

as -- in particular -- as secretary of the board of

But at the same time I played the role

10

the company, in this case of Southern Copper

11

Corporation.

12

two tasks: one is general counsel of Grupo, and the

13

other one is secretary -- primarily a secretary of

14

Southern Copper.

15

So in that sense -- in that sense I had

But, again, as I said before, before

16

engaging into these tasks I asked for counsel to my

17

lawyers in the United States, and what they told me is

18

that the crux of this transaction would be to insure

19

that a proper body would be established, comprised by

20

disinterested and independent members, that would have

21

the full ability to evaluate and negotiate the best

22

terms of an arm's-length transaction that in the end

23

would be fair to the company and its stockholders.

24

So that question of having two hats
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was not important precisely because there was a body

2

entrusted to representing the interests of the

3

minority stockholders.

4

Q.

If you could turn to Exhibit H in the

5

binder, which is Joint Exhibit 115.

6

would turn your attention to page six of this document

7

which is stamped at the bottom 19886.

8

the page is transaction rationale.

9

Specifically I

The heading on

Under that heading, "Transaction

10

Rationale" there's a subheading that says "Higher

11

visibility."

12

value of [Minera Mexico] is not fully reflected in

13

Grupo Mexico's share price; the sale of [Minera

14

Mexico] to [Southern Peru] will make this value

15

explicit.

16

[Minera Mexico] assets at the same multiple (multiple

17

migration) the market value of Grupo Mexico's mining

18

operations will increase (positive effect on the share

19

price)."

20

And under that it says, "the inherent

Investors will value [Southern Peru] and

That's what that says; correct?

21

A.

Correct.

22

Q.

If you could turn to Page 23 of this

23

exhibit.

The stamp at the bottom is 19903, and the

24

heading at the top of the page is, "Value Creation
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Potential."

2
3

You have that?

Q.

If you look at the stamp at the bottom

it's 19903.

4

A.

903.

Sorry.

Yes.

Now I have it.

5

Q.

So under the heading, "Value Creation

6

Potential" it says, "Untap the true value of [Minera

7

Mexico] through multiple migration"; correct?

8

A.

Correct.

9

Q.

And this exhibit -- this document was

10

created by UBS; correct?

11

A.

Yes.

12

Q.

And UBS was Grupo's financial advisor?

13

A.

Yes.

14

Q.

And this presentation, which is dated

15

January 30th, 2004, was made to Grupo's board of

16

directors; correct?

17

A.

Yes.

18

Q.

So in this presentation UBS was

19

advising Grupo's board that migrating Minera's assets

20

to Southern's multiple would be beneficial to Grupo

21

Mexico; correct?

22

A.

Correct.

23

Q.

If you could turn to Tab D in the

24

binder.

And this is Joint Exhibit 108.
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A.

Yes.

2

Q.

If you could turn to the fourth page,

3

which is the first substantive page of the

4

presentation entitled, "Transaction Overview."

5

you there?

6

A.

Yes.

7

Q.

This says that Grupo's initial

8

proposal to Southern was for Southern to issue

9

72.3 million shares to acquire Minera; correct?

Are

10

A.

Yes.

11

Q.

And in the footnote, Footnote 1, it

12

says, "Assumes [Minera Mexico's] equity value

13

of. . .$3,050 million and [Southern Peru] share price

14

of. . .$42.20 as of January 29th, 2004."

Correct?

15

A.

Correct.

16

Q.

So Grupo was proposing that Southern

17

give Grupo $3.05 billion of Southern stock to buy

18

Minera; correct?

19

A.

Um-hum.

20

Q.

If you could turn back to Tab G,

21

Exhibit 156 and specifically to the first page of the

22

revised term sheet.

23

Grupo was proposing that Southern give Grupo

24

$3.147 billion of Southern stock to buy Minera;

Under "Proposed consideration,"

CHANCERY COURT REPORTERS
A2090

273
1

correct?

2

A.

Correct.

3

Q.

And the number of shares would be

4

determined by the 20-day average closing share price

5

of Southern beginning five days prior to the closing

6

of the transaction; correct?

7

A.

Correct.

8

Q.

And on October 21st, 2004, the parties

9

agreed that Southern would give Grupo 67.2 million

10

shares of Southern stock -- correct? -- at the end of

11

the transaction?

12

A.

Sorry.

13

Q.

I'm not referring to the exhibit.

That's not in this exhibit.

I'm

14

asking, on October 21st, 2004, the parties agreed in

15

the final agreement that Southern would give Grupo

16

67.2 million shares?

17
18

A.

Exactly.

That was the number of

Q.

And on that date, October 21st, 2004,

shares.

19
20

the 67.2 million shares were worth $3.1 billion;

21

right?

22

A.

I don't recall the amount.

23

Q.

If you could turn to Exhibit K, which

24

is Joint Exhibit 18.

This is a chart of Southern
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stock prices and it's in reverse chronological order.

2

October 21st, 2004 -- well, it's actually the day

3

before that, October 20th -- excuse me --

4

October 21st, 2004, you will find towards the bottom

5

of Page 7.

6

Southern Peru closed at $45.92 on that day; right?

And you'll see that the stock of

7

A.

Yes.

8

Q.

So if you multiply the 67.2 million

9
10

shares times $45.92 per share, you get about
$3.1 billion; right?

11
12

A.
case.

13

Well, I don't know if that is the

I would assume it is the case, yes.
Q.

I have a calculator, if you want to do

15

A.

Do it and I will trust you.

16

Q.

Okay.

14

it?

So originally Grupo was asking

17

for a $3.1 billion worth of stock, and in the end it

18

got $3.1 billion worth of stock; right?

19

A.

Yes.

20

Q.

If you could turn to Tab F, which is

21

Joint Exhibit 155.

And specifically, if you could

22

turn to the term sheet and drawing your attention to

23

item (5), which is, "Terms and conditions for the

24

assumption or other treatment of [Minera Mexico's]
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debt."

That says, "It is currently contemplated that,

2

Substantially all of [Minera Mexico's] debt, other

3

than its Yankee Bonds, would be refinanced at or prior

4

to the closing of the proposed transaction."

5

A.

Correct.

6

Q.

So even before proposing the

Correct?

7

transaction to sell Minera, Grupo had already planned

8

to refinance Minera's debt; correct?

9

A.

Um-hum.

10

Q.

In fact, some of Minera's debt had

11

already been financed as of March 25th, which was the

12

day of this term sheet; correct?

13

A.

Correct.

14

Q.

If you could turn again to Tab G,

15

Joint Exhibit 156, and specifically, if you could turn

16

to Schedule A to the term sheet which is entitled,

17

"Minera Mexico Debt Structure."

18

A.

Yes.

19

Q.

This page shows Minera's debt

20

structure as of April 30th, 2004; correct?

21

A.

Correct.

22

Q.

And under "Term Loan A," it says,

23

"Mandatory prepayments:

Excess cash flow, working

24

capital, metal price, early asset sale, asset
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disposition."

Correct?

2

A.

Correct.

3

Q.

And under "Term Loan B," it says,

4

"Other terms:

Same as Term Loan A." correct?

5

A.

Correct.

6

Q.

As of April 30th, 2004, Minera, in

7

fact, had made some prepayments pursuant to the metal

8

price condition; correct?

9

A.

Um-hum.

10

Q.

If you could turn to Tab L, which is

11

Joint Exhibit 125, specifically Page 20 of that

12

exhibit.

13

A.

Yes.

14

Q.

In the fourth full paragraph of this

15

page it says that, as of April 2004, Minera had

16

already prepaid $115 million and expected to prepay

17

more than $80 million by the end of the second quarter

18

of 2004; correct?

19

A.

Yes.

20

Q.

And it further says that Minera

21

". . .would be in a position to effect additional

22

prepayments by the end of 2004."

Correct?

23

A.

Correct.

24

Q.

If you could turn to Tab M, as in
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Mary, which is Joint Exhibit 160, and specifically, if

2

you look at the third page in -- excuse me -- the

3

third page of the outline, which is stamped 10491.

4

A.

Yes.

5

Q.

And specifically in the box next to

6

"Covenants."

Here the special committee proposed that

7

Minera's debt at the closing of the transaction be

8

capped at $1.105 billion.

9

special committee was proposing?

Correct?

That's what the

10

A.

Yes.

Let me see here.

Yes.

11

Q.

And Grupo's response to that was that

12

Grupo agreed to cap Minera's debt at $1 billion even;

13

correct?

14

A.

Um-hum.

15

Q.

Which is $105 million less than the

16

special committee was asking for; right?

17

A.

Yes.

18

Q.

If you could turn to the next tab, Tab

19

N, as in Nancy.

This is Joint Exhibit 157.

And

20

turning your attention to the "Draft Term Sheet."

21

A.

Yes.

22

Q.

Under the first section entitled,

23

"Corporate Governance Provisions," there's a Section

24

called "Related Party Transactions."

And that says,
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"Such transactions will continue to be thoroughly

2

reviewed by the Audit Committee of [Southern Peru]

3

(disposition to consider amendments to rules and

4

procedures, if any)."

Correct?

5

A.

Yes.

6

Q.

So prior to the transaction with

7

Minera, Southern's audit committee was already

8

thoroughly reviewing related party transactions;

9

correct?

10

A.

Correct.

11

Q.

If you could turn back to Tab M, as in

12

Mary, Joint Exhibit 160.

And if you would turn to the

13

page with the stamp 10497, which is the second to last

14

page.

15

A.

Yes.

16

Q.

Next to "Related Party Transactions"

17

it says that the special committee proposed a

18

threshold of $500,000 for related party transactions

19

that the audit committee would have to approve;

20

correct?

21

A.

Correct.

22

Q.

And in response to that, Grupo

23
24

proposed a threshold of $10 million; correct?
A.

Correct.
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Q.

And in the final agreement that the

2

parties signed, they used the $10 million threshold;

3

correct?

4

A.

Correct.

5

Q.

In 2004, Southern Peru had not engaged

6

in any related party transactions of more than

7

$10 million, had it?

8

A.

I don't recall with precision.

9

Q.

If you could turn to Tab O, which is

10

Joint Exhibit 128, and specifically to Page A61 of

11

that document.

12

A.

Yes.

13

Q.

Item No. 17, "Related Party

14

Transactions."

15

A.

Yes.

16

Q.

This describes the related party

17

transactions that Southern engaged in in 2004, 2003,

18

and 2002; correct?

19

A.

Correct.

20

Q.

And this goes over to the next page,

21

A62.

You can read the section if you like.

My

22

question is, this section does not disclose any

23

related party transactions in 2004 of more than

24

$10 million, does it?
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A.

Well, there is a page A62 in there.

2

In the fourth paragraph a description of a sale to

3

Marmon Group - Cerro Wire of $219 million.

4
5

Q.

Was there a single transaction with

Cerro of $219 million?

6

A.

No.

It was a yearly sale, according

7

to this.

8

sir, as you say, below that threshold, the one you

9

mentioned.

10
11

And I think the rest of the transaction,

Q.

And that's for all three years, 2004,

2003, and 2002?

12

A.

Yes.

13

Q.

If you could turn back to Tab M, as in

14

Mary, Joint Exhibit 160.

And directing your attention

15

to the second page of the outline, which is stamped

16

10490.

17

A.

Yes.

18

Q.

On this page the special committee was

19

proposing a 20 percent collar around the fixed

20

exchange ratio with both parties granted a walk-away

21

right if at the time of the shareholder vote the price

22

of Southern Peru stock was outside the collar;

23

correct?

24

A.

Correct.
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2

Q.

But Grupo Mexico always had the right

to vote against the transaction; correct?

3

A.

Correct.

4

Q.

And Grupo had the right to vote

5

against the transaction regardless of what Southern's

6

stock price was; correct?

7
8

A.

Correct.

Are you talking about the

final form of the merge agreement?

9

Q.

At all times.

Correct?

10

A.

Okay.

11

Q.

And even if the special committee

12

recommended in favor of the transaction, Grupo still

13

had the right to vote against it; right?

14

A.

Right.

I'm just trying to recall one

15

of the provisions of the merger agreement where both

16

parties could walk away, not just Grupo.

17

Q.

Also on this page, the special

18

committee is proposing that a majority of the minority

19

shareholders would have to vote in favor of the

20

transaction for it to be approved; correct?

21

A.

Correct.

22

Q.

And in response to that, Grupo

23

proposed that two-thirds of the outstanding shares,

24

including Grupo's own shares, would have to vote in
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favor of the transaction for it to be approved;

2

correct?

3

A.

Yes.

4

Q.

And on October 8th the parties agreed

5

that two-thirds of the outstanding shares would have

6

to vote in favor of the transaction for it to be

7

approved; correct?

8

A.

Yes.

I said yes.

9

Q.

If you could turn to Exhibit P, which

10

is Joint Exhibit 52, and specifically turning your

11

attention to the second page of the exhibit, which is

12

the letter addressed to Cerro Trading Company.

13

A.

Yes.

14

Q.

Grupo Mexico sent this draft to Cerro

15

on October 13th, 2004; correct?

16

A.

Correct.

17

Q.

And the second to last sentence in the

18

first paragraph of the letter says, "We would like to

19

obtain your agreement that you will vote to approve

20

this Transaction and the paragraphs below describe the

21

terms of such agreement."

22

A.

Correct.

Correct?
And before I did answer in

23

my previous intervention that this was a request by

24

Grupo Mexico, which initially was accepted by Cerro,
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but then the special committee didn't accept it and it

2

was changed.

3
4

Q.

If you look at the third paragraph on

the second page of the letter --

5

A.

Yes.

6

Q.

-- which begins "In the event."

That

7

says that if the special committee recommends the

8

transaction and Southern's board approves the

9

transaction, then Cerro agrees to vote in favor of the

10

transaction; correct?

11

A.

Correct.

12

Q.

And the proposal in this paragraph was

13

made by Grupo Mexico; correct?

14

A.

It was, yes.

15

Q.

And Grupo and Cerro together held more

16

than two-thirds of Southern's outstanding stock;

17

correct?

18

A.

More than two-thirds?

19

Q.

Grupo owned about 54 percent and Cerro

20

owned about 14 percent --

21

A.

It is the case, yes.

22

Q.

If you could turn to the next tab,

23
24

Tab Q, which is Joint Exhibit 14.
A.

Yes.
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Q.

This is a draft agreement that

2

Phelps Dodge sent to Grupo Mexico on October 29th,

3

2004; correct?

4

A.

Correct.

5

Q.

And the third -- excuse me.
I'm sorry.

Turn to

6

page two of the letter.

If you look at --

7

there's a cover letter and then there is a draft

8

agreement.

9

draft agreement, which is stamp ending in 0020.

If you turn to the second page of the

10

A.

0020.

Yes.

11

Q.

The third full paragraph on this page

12

says that Phelps Dodge and Cerro will vote in favor of

13

the transaction subject to some conditions, including

14

a decision by the special committee to withdraw or

15

modify its recommendation; correct?

16

A.

Correct.

17

Q.

And the proposal in this paragraph was

18

made by Phelps Dodge; correct?

19

A.

Correct.

20

Q.

And Grupo and Phelps Dodge together

21

also held more than two-thirds of Southern's stock;

22

correct?

23

A.

Yes.

24

Q.

If you could turn to the next tab,
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1

Tab R, which is Joint Exhibit 15.

And if you could

2

turn to the second page of this document.

3

paragraph on this page says, "Taking into account that

4

the Special Committee of disinterested Directors of

5

[Southern Peru] did recommend to the Board of

6

Directors of [Southern Peru] the approval of the

7

Transaction and the board consequently voted in favor

8

of it, we kindly propose that [Phelps Dodge], together

9

with AMC, express their current intent, and

The fourth

10

[Phelps Dodge] and AMC do hereby express their current

11

intent, to submit their proxies to vote in favor of

12

the Transaction

13

Correct?

. ."

And then it goes on from there.

14

A.

Correct.

15

Q.

This paragraph is different from the

16

paragraph that we looked at in Joint Exhibit 14;

17

correct?

18

A.

The one pertaining to Phelps?

Yes.

19

Q.

This paragraph doesn't say anything

20

about the special committee withdrawing or modifying

21

its recommendation; right?

22

A.

Um-hum.

23

Q.

And this was the final agreement that

24

was signed with Phelps Dodge; correct?
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A.

It was.

2

Q.

So if the special committee did

3

withdraw its recommendation, Phelps Dodge was still

4

committed to vote in favor of the transaction;

5

correct?

6

A.

Correct.

7

Q.

So as of the date of this agreement,

8

December 22nd, 2004, if Grupo wanted the transaction

9

to be approved, it would be approved; correct?

10

A.

Correct.

11

Q.

And if Grupo did not want the

12

transaction to be approved, it would not be approved;

13

correct?

14

A.

Yes.

15

Q.

So it was entirely up to Grupo whether

16

the transaction went forward or not; correct?

17

A.

Um-hum.

18

Q.

Yes?

19

A.

Yes.

20
21

MR. ZAGAR:
questions.

Excuse me.

I have no further

Just give me a moment.

22

No further questions.

23

THE WITNESS:

Thank you.

Thank you.

24
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2
3
4

REDIRECT EXAMINATION
BY MS. KOROT:
Q.

Mr. Ortega, if you keep the binder,

5

the big binder in front of you, if you could turn back

6

to Tab R, which is Joint exhibit 015.

7

A.

Yes.

8

Q.

What is the date of this letter?

9

A.

December 22, 2004.

10

Q.

And as of December 2004, wasn't

11

Phelps Dodge aware of the terms of the transaction?

12

A.

As of this date?

13

Q.

Um-hum.

14

A.

Well, the transaction had been

15
16
17
18

approved by the board.
Q.

Was a preliminary proxy statement

circulated at that point?
A.

I don't recall.

I don't recall.

19

long ago, but I'm sure that they knew about the

20

transaction, of course.

21

Q.

It's

And so Phelps Dodge willingly agreed

22

to the terms set forth in this letter based on their

23

understanding of the merger; right?

24

A.

Yes.
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Q.

Let's go back to your small binder,

2

the one that I gave you.

3

statement which is JX 129.

4

A.

Yes.

5

Q.

Okay.

And Tab 4 is the proxy

If you could turn to Page 133

6

of this document.

I'm looking at the page numbers up

7

at the top this time, not down at the bottom.

8

A.

Charter.

9

Q.

Right.

"CHARTER AMENDMENTS."

And to

10

what extent did the provisions set forth under

11

"ARTICLE EIGHT, SPECIAL NOMINATING COMMITTEE" exist in

12

SPCC's charter prior to the merger transaction?

13

A.

They did not exist.

14

Q.

If you can flip a few pages to page

15

136 to "ARTICLE NINE."

16

A.

Yes.

17

Q.

To what extent did "ARTICLE NINE,

18

AFFILIATED TRANSACTION REVIEW," to what extent did

19

that provision exist in SPCC's charter prior to the

20

merger transaction?

21
22
23
24

A.

They did not exist, to the best of my

knowledge.
MS. KOROT:

Thank you, Mr. Ortega.

No

further questions.
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THE WITNESS:

2

THE COURT:

3

THE WITNESS:

5

THE COURT:

Thank you, Your Honor.
Are you watching the game

tonight?

7

THE WITNESS:

8

THE COURT:

9

The witness may step down.

You may step down, sir.

4

6

Thank you.

Yes.
So we're done for the day?

We'll come back tomorrow morning.

10

MR. STONE:

Yes, Your Honor.

11

(Court adjourned at 10:20 a.m.)

12
13
14
15
16
17
18
19
20
21
22
23
24
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1
2

THE CLERK:

Chancellor Leo E. Strine,

Jr. presiding.

3

(Applause.)

4

THE COURT:

5

is very nice.

6

It's not that good.

Thank you, everyone.

Does that mean you waive all appeals?

7

Okay.

8

MS. KOROT:

Good morning.

9

THE COURT:

You may continue.

10

MS. KOROT:

Thank you.

11

That

Good morning.

Your Honor,

the defendants call Mr. Raul Jacob.

12

THE WITNESS:

13

THE COURT:

14

RAUL JACOB, having been first duly

15

Good morning.

sworn, was examined and testified as follows:

16
17

Good morning.

DIRECT EXAMINATION
BY MS. KOROT:

18

Q.

Good morning, Mr. Jacob.

19

A.

Good morning.

20

Q.

Can you please summarize your

21
22

education for the Court?
A.

Yes.

I studied economics in the

23

Universidad del Pacifico in Peru.

And after a few

24

years of work, I took undergrad -- graduate work at
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the University of Texas at Austin where I obtained a

2

Master's degree in economics and a Ph.D. candidacy in

3

economics as well.

4
5

Q.

Can you summarize your employment

history after your Ph.D. candidacy?

6

A.

Well, I returned back to Peru after I

7

finished my graduate work, and I started working for a

8

mining institute created by the Mining Society of

9

Peru.

10

It was an economic research entity.

I worked

there as a technical secretary.

11

And after that, I worked for about a

12

year for the entrepreneurial association of private

13

companies in Peru.

14

association of Peru that comprises all the business

15

different associations.

16

That's the top entrepreneurial

After that, I worked for the local

17

subsidiary of Abbott Industries.

18

treasurer in Abbott.

19

in 1992.

And I worked as

And then I joined Southern Peru

20

Q.

Have you ever taught any classes?

21

A.

Yes.

I have taught several courses in

22

economics as well as finance at the Universidad

23

del Pacifico at the undergraduate as well as graduate

24

schools, both schools at the university.

And
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1

recently, I'm teaching at Gerens, which is a mining

2

specialist graduate work entity in Peru where I teach

3

financial management for mining companies.

4

Q.

Thank you.

And you said you're

5

currently employed at Southern Copper Corporation.

6

When did you join Southern Copper Corporation?

7

A.

1992.

8

Q.

And what positions have you held at

9
10

Southern Copper Corporation?
A.

When I joined the company in 1992, I

11

was in charge of short-term financial planning for the

12

company, basically, cash flow forecasts, short-term

13

cash flow forecasts.

14

work, I was appointed to run the treasury, besides

15

this short-term work that I mentioned.

16

After two or three years of

And by 1999, I was promoted, in my

17

work as treasurer of the company, and was promoted as

18

financial planning and short-term and long-term

19

manager for the company.

20

performing these duties, and in 2005, I add to these

21

responsibilities the investor relations, head of

22

investor relations for the company.

23
24

Q.

And in the year 2005, I was

And around the time period 2004 to

2005, what was your role as head of investor
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2

relations?
A.

I was basically in charge of preparing

3

the quarterly press release that the companies used to

4

market as well as organizing and conducting the

5

conference calls of the company's assets quarterly, as

6

well as participating in the investor relations

7

conferences or conferences organized by investment

8

banks, representing the company in those conferences.

9

Q.

And you mentioned that you conducted

10

short-term and long-term planning for Southern Copper

11

Corporation.

12

A.

What exactly does that entail?
Short-term responsibilities refer to

13

the preparation of the annual plan.

14

financial forecast that uses all the available

15

information.

16

the budgets for -- the dollar budgets of the company

17

and cost budgets as well as preparing the plan.

18

This is a

We coordinate the process of producing

In 2004, these responsibilities were

19

related only to Southern Peru.

20

responsibilities was added to prepare -- to coordinate

21

the preparation of the corporate plan, which includes

22

Minera Mexico's information after we merge.

23
24

In 2005, to these

That's -- for the long term, in 2004,
basically was the long-term financial forecast that
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the company prepared for Southern Peru.

2

company merged, I have been involved in preparing the

3

long-term forecast for the new entity, Southern

4

Copper.

5
6
7

Q.

And after the

To what extent did you prepare what-if

forecasts or sensitivity analyses?
A.

Well, that's something that we do

8

several times through the year.

9

sensitivities.

We look at different

For instance, if there is a change in

10

copper prices, what prices should we -- what would be

11

the effect of say a cent increase in the copper price

12

or a dollar increase in the molybdenum price, which is

13

our main by-product.

14

Besides these, we do some other

15

valuations.

For instance, we do financial valuations

16

of those certain businesses.

17

buy copper concentrates from third parties, and in

18

order to be sure that we're doing a good business on

19

that, we have to check on the costs that it will have

20

for us, the commercial terms that we will be buying

21

those concentrates, and the commercial terms that we

22

will have if we sell the refined material after we

23

transform it in our smelter and refinery, so, several

24

different initiatives that require sensitivity

On an ongoing basis, we
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analyses.

2

For instance, another one, if there is

3

a change in the royalties that we pay, because there

4

is a lot that has been discussed in Congress, we do an

5

analysis of what may be the impact on our financial

6

results of that kind of a situation.

7
8
9

Q.

And how does the price of copper

affect the financial forecasts that you prepare?
A.

Well, a significant part of our

10

revenues come from copper, a little bit -- or close to

11

70 percent of our revenues.

12

copper price, it is certainly important for our

13

estimates.

14

Q.

So whatever affects the

And when you prepare long-term and

15

short-term financial forecasts, how do you determine

16

what copper price to use?

17

A.

We usually receive guidance from the

18

senior management of the company on what copper price

19

we use for our estimates.

20

Q.

And do you know how senior management

21

comes up with the copper price estimates that it asks

22

you to use?

23
24

A.

Well, they follow the market,

obviously, and they have their own views on what is
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going on at the market.

2

regularly with our commercial team.

3

Besides that, they meet

We are a company that sells refined

4

copper, so we sell directly to industrial customers in

5

a significant portion of our sales.

6

firsthand idea of what is going on with the economy

7

and with the copper demand and supply.

8

commercial team feeds them with some information, and

9

they have also their own views on the market as well.

10

Q.

So we have a

So our

And if you were asked to perform one

11

of these what-if analyses, for instance, if SPCC was

12

interested in acquiring a copper mine and asked you to

13

perform a financial valuation of that mine, how would

14

you determine what copper price to use in that

15

estimate?

16

A.

Well, as I said, we usually take the

17

senior management guidance on this.

18

as the one you indicated, we usually require -- or

19

hire a financial advisor, and usually a financial

20

advisor has their own ideas on what prices to use.

21

Could be, for instance, forward curves prices or the

22

market consensus, besides our senior management view

23

on the market.

24

Q.

But in the case

Mr. Jacob, you should have a binder in
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front of you that says, "SUPPORTING EXHIBITS FOR RAUL

2

JACOB."

3

there is a 10-K for Southern Copper Corporation that

4

was filed on March 16th, 2005 for the period December

5

31st, 2004, which is marked JX 128.

6

document?

7

A.

Yes.

8

Q.

Are you familiar with this document?

9

A.

Yes.

10

Q.

Okay.

And if you turn to Tab 1 of that binder,

Do you have that

If you could turn to Page A12,

11

there is a section in between two charts titled, "ORE

12

RESERVES."

Do you see that?

13

A.

Yes.

14

Q.

What information is set forth in this

15
16

information titled "ORE RESERVES"?
A.

It refers to the proven ore reserves

17

that the company had as of December 31st, 2004.

Ore

18

reserves are basically, in simple words, it's how much

19

metal or how much mineral is there that we can -- from

20

which we can extract metal at a profit.

21

And in order to develop these, if you

22

will allow me to explain it, what the company does is

23

it identifies in the mineral deposit what we call

24

economic blocks.

One economic block, it's a cubic
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shape portion of the deposit that has a width of

2

10 meters, a depth of 10 meters, and a height of

3

15 meters.

4

301

Through this program, that is an

5

expensive program for a company, you obtain samples of

6

this mineral deposit.

7

for each of the economic blocks.

8

these samples and conclude how much metal is in that

9

specific economic block.

10

So, you know, you have samples
And you analyze

Now, at the same time, you do know

11

where it is located, so you have an idea of how much

12

it will cost you to take that out from the mineral

13

deposit and send it to your own concentrator for

14

milling and concentrating, as well as your smelter and

15

refinery, for obtaining refined copper and some other

16

metals.

17

So you have the mineral content, you

18

have the cost that will specifically -- that economic

19

block will cost you to get the metal out of it, and

20

you have to have an estimate of the revenues that you

21

will get from getting that metal out, which is why you

22

use the copper price in this case.

23
24

Q.

And looking at the chart on Page A12,

what is the copper price assumption that is used in
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the proven and probable ore reserve calculation?

2

A.

Well, the copper price, it's 93.9

3

cents.

And that refers to a three-year average price

4

for the COMEX market for copper prices.

5

requires mining companies to use these prices, these

6

three-year averages, on an ongoing basis in order to

7

determine the reserve base of the company.

8
9

The SEC

And the purpose of this was to have a
similar base for all mining companies to compare

10

reserves so investors will know what's the specific

11

copper content, in this case, of the reserve from each

12

company on a similar basis.

13

Q.

And how long has Southern Copper

14

Corporation been using this three-year trailing

15

average that the SEC requires to determine its proven

16

and probable ore reserves?

17
18
19

A.

The SEC indicated that we have to use

it in 2003, so we're using it since 2003.
Q.

And apart from calculating the proven

20

and probable ore reserves for purposes of the 10-K,

21

for what purpose does SPCC use the three-year trailing

22

average price of copper?

23
24

A.

Well, we use it for certain accounting

adjustments to our books.

At the time of this 10-K,
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we used it to capitalize a portion of the stripping

2

that we do on the mine.

3

that you take out in order to reach one of these

4

mineral economic blocks that I mentioned.

5

order to capitalize a portion of that work, we have to

6

use the stripping ratio that comes out from this

7

specific computation.

The stripping is the mineral

And in

8

We also use it for the amortization of

9

certain expenses done at the operation, at the deposit

10

in this case.

11

exploration that we need in our pit, in our own

12

deposit, it has been capitalized, and we amortize it

13

on the base of the expected life of the operations

14

considering this three-year average.

15

Q.

For instance, the program of reserve

Other than what you just discussed,

16

does SPCC use a three-year trailing average for copper

17

prices for any other purpose?

18

A.

Not that I can think.

19

Q.

If you can turn to Page A14.

20

A.

Mm-hmm.

21

Q.

And there are two charts here.

In the

22

middle of the two charts, there is a paragraph that

23

states, "For purposes of long-term planning, SPCC uses

24

metal prices that are believed to be reflective of the
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full price cycle of the metal market.

The company

2

uses these prices in preparing ore reserve estimates

3

for use in its business plans.

4

uses a 90 cents copper price ...."

For this purpose, SPCC
Do you see that?

5

A.

Yes.

6

Q.

What are the business plans referenced

7

in this paragraph?

8
9

A.

These reserve estimates are the one

that the company uses for all its long-term production

10

plants.

11

plants where we indicate how much mineral we're going

12

to take out of the mineral deposit, what kind of ore

13

grade it has, what copper content it has, what kind of

14

recovery can we get at our concentrator of that metal,

15

and how much of that is going to be smelted, refined,

16

et cetera.

17

These plants are basically quantitative

It's basically a plan of production

18

where we indicate several different information about

19

the production for the company.

20

short-term portion, that is the one that we use for

21

preparing the financial forecast, and a long-term

22

production plan for long-term financial planning.

23
24

The plan has a

We used 90 cents in that time as a
reference because it was -- we have two
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1

characteristics.

2

would assure us to get all the metal that is contained

3

in this reserve base and make a profit on that.

4

at the same time, at that time, it took the

5

cyclicality that we see in the mining business.

6

It was a conservative price that

And

In that paragraph, it is also

7

mentioned that the average price for copper in the

8

prior ten years was 93.1 cents, which was the price

9

that we -- that reflected a full copper price cycle at

10

that time.

11

This was a conservative price that we

12

used for preparing our production plans because we

13

want to be sure that the metal that we get out from

14

these economic blocks that I mentioned in our reserves

15

will be at a profit.

16

Q.

And why doesn't Southern Copper

17

Corporation or SPCC in 2004 use the three-year

18

trailing average or the market price for estimating or

19

preparing its ore reserve estimates in its production

20

plans?

21

A.

Because of the cyclicality that I

22

mentioned.

If you use the three-year, even the

23

three-year average has significant changes from one

24

year to another.

And if you prepare a long-term
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mining plan using, for instance, 93 cents one year and

2

then the next year, the three-year average or the

3

market price, it's significantly higher or lower than

4

that, that will produce a different plan because some

5

portions of the mineral deposit will or will not be

6

available at a profit.

7

So we have to be consistent, and

8

that's why we make a decision on one price to use,

9

which is a conservative price, 90 cents in this case.

10

And from that price we compute a reserve estimation

11

and that reserve is used for preparing all the

12

production plans for the company.

13

Q.

Generally speaking, how does the price

14

of copper affect SPCC's proven and probable reserve

15

calculation or estimation?

16

A.

For prices in the range that we had in

17

2004, if you have a higher or lower price for copper

18

or some other metals, that will affect the size of the

19

mineral deposit that can be extracted at a profit.

20

that was for that specific price.

21

if we were at much higher prices, it may be the case

22

that you have a price where even a higher price will

23

not let you get more copper out of the mineral deposit

24

because at a certain lower price, you already took out

So

But for instance,
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2

all the metal that was in the mineral deposit.
Q.

And to what extent does SPCC use this

3

90-cent per pound copper price that's referenced here

4

on Page A14 in preparing the financial forecast, the

5

long-term and short-term financial forecast that we

6

discussed earlier?

7

A.

The 90 cents was used primarily for

8

preparing production plans and running our operations.

9

It was not used for financial forecasts.

10

Q.

Why not?

11

A.

Well, because it was first a

12

conservative price; secondly, it was also a price that

13

was not necessarily reflecting what the market

14

situation was at that time.

15

what we use -- I mentioned already, we receive some

16

guidance on what prices to use from our senior

17

management but, basically, depending on the case, we

18

were looking at different pricing scenarios for our

19

financial forecasting.

20

Q.

For financial forecasts,

And changing gears a little bit, I

21

want to talk about this litigation.

22

with the merger of SPCC and Minera?

Are you familiar

23

A.

Yes, I am.

24

Q.

And what role if any did you have in
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the process leading up to that merger?

2

A.

Well, in 2004, I was in charge of

3

financial planning at Southern Peru.

And I provided

4

some of the information that was used for the

5

transaction.

The financial forecast, basically.

6

Q.

What information did you provide?

7

A.

The financial forecast.

8

Q.

And in providing those financial

9

forecasts, did you use a copper price assumption?

10

A.

Yes.

11

Q.

And do you recall what that price,

12

copper price assumption, was?

13

A.

It varied through the year.

At the

14

beginning of the year, I believe that we used about 90

15

cents for long-term copper forecast.

16

$1.10.

17

looking at different parts of the economic cycle.

Then a dollar,

It was changing through the year as we were

18

Q.

And why did that number change?

19

A.

Basically, at that time, the market

20

was coming out from a surplus.

We were seeing a much

21

higher demand for copper.

22

2004, we saw much higher market prices.

23

for 2004, the average price was about $1.30.

24

number certainly was not the price that we had at the

And as we moved on into
The average
And that
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very beginning.

2

So through the year, we were -- the

3

expectation regarding the market was changing, and we

4

basically accommodated our forecast at the new view on

5

the market as we moved on into the year.

6

Q.

And Mr. Jacob, if you had been asked

7

at the time to prepare a discounted cash flow analysis

8

of SPCC, what copper price assumption would you have

9

used?

10

A.

Well, I would probably go with the

11

market consensus at that time that was a price much

12

higher than 90 cents that we used at the beginning of

13

the year.

14

but I would believe that a price that represents what

15

the market was trending long-term at that time would

16

be a most reasonable price to use.

17
18
19

Q.

That is not a specific area where I work,

To what extent would you consider the

forward curve or the market, the spot price?
A.

If it were a short-term valuation, I

20

would certainly have to use what the market -- where

21

the market was at that time.

22

valuation, the forward curve will give us for sure

23

important information that we have to consider in our

24

valuation, as well as the market consensus at that

If it was a long-term
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time.

2
3

MS. KOROT:

Thank you, Mr. Jacob.

Pass the witness.

4
5
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CROSS-EXAMINATION
BY MR. MONTEJO:

6

Q.

7

Good morning, Mr. Jacob.
This isn't the first time that you

8

testified in trial about whether or not 90 cents is a

9

conservative or reasonable copper price to use for

10

Southern Copper's planning; correct?

11

A.

Well, I testified for the ASARCO

12

process in the past, and I received some questions on

13

how the company estimates its copper reserves at that

14

time.

15

Q.

And you testified today here a couple

16

times that 90 cents was a conservative number;

17

correct?

18

A.

Yes.

19

Q.

At the ASARCO trial, do you remember

20
21
22
23
24

the date, what year that ASARCO trial took place in?
A.

I think it was in 2008 that I

testified.
Q.

And do you recall whether or not you

said 90 cents was a conservative price then?
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A.

I don't recall.

2

Q.

Okay.

311

There should be a witness

3

binder with your name on it.

And if you turn to

4

Tab 9, which is Joint Exhibit 92.

5

A.

Okay.

6

Q.

Mr. Jacob, you recall we took your

7

deposition last week?

8

A.

Yes.

9

Q.

Do you remember this document being

10

put in front of you?

11

A.

Not now, but go ahead.

12

Q.

Okay.

If you turn to Page 160 -- and

13

I apologize to the Court.

14

top, it's the farthest number to the right, Page 160.

15
16

THE COURT:

MR. MONTEJO:

21
22

Yes, "24 of 41,"

Your Honor; that's correct.

19
20

It says "24 of 41" up at

the top.

17
18

Because of the stamp on the

THE COURT:

Thank you.

BY MR. MONTEJO:
Q.

This page starts a direct examination

for you as the witness; is that right?

23

A.

Yes.

24

Q.

And if you turn to Page 189, you were
CHANCERY COURT REPORTERS
A2129

312

R. Jacob - Cross
1

asked a question by Mr. Sawers.

He states, "And in

2

fact, at your deposition, you testified that a 90-cent

3

long-term price that SPCC uses was indeed a

4

conservative price, right?"

5

And you respond, "No.

I think that it

6

was a reasonable -- it was reasonable for the company

7

not to change its reserve base at that point in time,

8

because the price of -- the market prices do not

9

provide information to do such a change at that point

10

in time.

In that sense, the company was prudent

11

regarding the 90-cent reserve estimation."

12

Correct?

13

A.

Yes.

14

Q.

Okay.

Now, Mr. Sawers goes on to

15

point out that that's not what you said at your

16

deposition; correct?

17

through 13 of the following page.

And I'll direct you to Line 11

18

A.

Mm-hmm.

19

Q.

So in your mind, what is the

20

difference between reasonable and conservative when it

21

comes to long-term copper prices?

22

A.

The context of these two -- let me

23

explain it.

The 90 cents at that time was a price

24

that reflected the economic cycle of the last ten
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years.

If you -- at that time, we had the prior year

2

or two years before 2004, copper prices, at about 70

3

cents per pound.

4

the market, over a dollar in 2004.

5

And we were seeing an increase in

At that time, for estimating the

6

reserve base, it was reasonable to maintain the 90

7

cents.

8

reasonable to maintain the 90 cents for reserve

9

estimations even though for evaluating transactions or

"At that time," I mean 2004.

It was

10

doing some other reviews of a forecast, 90 cents may

11

be a conservative price at that time.

12

So that's the sense that -- when I am

13

saying that this 90 cents is a conservative price or

14

was a conservative price, I meant for general purposes

15

of doing or reviewing our business forecast.

16

reserve estimates, it was a reasonable price to use at

17

that time.

18

in the market at that time as well.

19
20

But for

And it was also used for several companies

Q.

Right.

And counsel pointed out to you

the 2004 10-K?

21

A.

Yes.

22

Q.

If you turn to, I guess, the new

23

binder in front of you, Tab 2, we can look at the same

24

page, A14.

And Tab 2 is Joint Exhibit 128, for the
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record.

2

A.

Same A14?

3

Q.

A14.

Halfway through the page, it

4

states, "For purposes of long-term planning, SPCC uses

5

metal prices that are believed to be reflective of the

6

full price cycle of the metal market."

Correct?

7

A.

That's what it says.

8

Q.

And that's a true statement; right?

9

A.

It's what it says, yes.

10
11

THE COURT:

Well, it's what it says or

it's a true statement?

12

THE WITNESS:

Well, I think it was a

13

true statement at that time for the company to say

14

that.

15

THE COURT:

No hedging?

What I mean

16

is, you went and said this is what it said.

17

then -- so you're saying you think it was a true

18

statement at that time it was made?

19

THE WITNESS:

20

THE COURT:

21

And

Yes.
And you support the

statement as being true?

22

THE WITNESS:

23

the reserve estimates.

24

BY MR. MONTEJO:

Yes, in the context of
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Q.

Just to flip back to the second

2

sentence -- or the third sentence, I'm sorry, of that

3

same paragraph, it says, "For this purpose, SPCC uses

4

a 90 cents copper price and a price of $4.50 for

5

molybdenum."

Correct?

6

A.

Yes.

7

Q.

And that's a true statement too;

8

correct?

9

A.

Yes.

10

Q.

Using those long-term metal price

11

assumptions on that same page, Southern Copper states

12

its estimated reserves; correct?

13

at the bottom of A14?

That's in the chart

14

A.

That's correct.

15

Q.

And based on those long-term price

16

assumptions, metal price assumptions, you see sulfide

17

ore reserves for the combined Toquepala and Cuajone

18

mines is 1.6917 billion tons.

Correct?

19

A.

That's correct.

20

Q.

That amount of estimated reserves

21

changes for Southern Copper if those metal price

22

assumptions are changed; correct?

23

A.

Yes.

24

Q.

And we know that because if you turn
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to Page A12, the base of this model at the bottom of

2

A12 states, "Southern Copper's estimated reserves

3

using three-year average metal prices."

Right?

4

A.

Yes.

5

Q.

And for copper, that's 93.9 cents;

6

correct?

7

A.

Yes.

8

Q.

And for molybdenum, that's $8.42;

9

correct?

10

A.

Yes.

11

Q.

And using those price assumptions, the

12

combined sulfide ore reserves for Southern Copper for

13

Toquepala and Cuajone is 2.777 billion tons; correct?

14

A.

Yes.

15

Q.

That same chart also provides

16

estimates for Southern Copper's reserves if those

17

metal price assumptions are increased by 20 percent;

18

right?

19

A.

Yes.

20

Q.

And at a 20-percent increase to the

21

three-year average metal prices in 2004, which for

22

copper is $1.12 -- approximately $1.12; correct?

23

A.

Yes.

24

Q.

And approximately $10.11 for
CHANCERY COURT REPORTERS
A2134

317

R. Jacob - Cross
1

molybdenum; correct?

2

A.

Yes.

3

Q.

Southern Copper sulfide ore reserves

4

more than double from the estimates stated using 90

5

cents for copper and $4.50 per pound for molybdenum;

6

correct?

7

A.

Let me review the chart.

8

Q.

Sure.

A.

For sulfide ore reserves, they double

9

The charts are on Page A12 and

A14.

10
11

using these prices.

12

don't.

13

chart that has 2 billion 670,538 tons of mineral, of

14

leachable mineral.

15

have in Page A14 for leachable material that are

16

1 billion 732,229 for leachable material.

17
18

For leachable reserves, they

And you have the line before the end of the

Q.

That is not two times what you

But leachable ore reserve is more

expensive to process, isn't it?

19

A.

No.

20

Q.

At what ore grade do you use leachable

21
22

No.

materials?
A.

Leachable material is used for a

23

different process that is actually in general terms

24

less expensive than conventional mining.

Leachable
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1

material, it's a material that has an ore reserve that

2

is relatively low in copper content, and it's composed

3

by oxides while sulfide reserves are composed by

4

sulfurs.

5

The oxides are processed using a

6

process that was developed in the 1970's which is

7

solvent extraction or electrowinning, or SX/EW.

8

they are less expensive in general terms when you

9

compare at the same operation leaching production of

10
11

So

copper with conventional mining production of copper.
Q.

These estimates that are stated in the

12

2004 10-K, they're based on declarations made for, at

13

least, the Cuajone mine in 1998; correct?

14
15
16
17

A.

For Cuajone, yes, there was a

declaration to the SEC in 1998.
Q.

And for Toquepala, it's based on

declinations made in 1999; is that correct?

18

A.

That's correct.

19

Q.

It's true that Southern Copper also

20

used 90 cents per pound for long-term planning in

21

2005; correct?

22

A.

Well, I don't recall specifically if

23

we used that for one of our runs, but as I said, we

24

were using several prices at that time.
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You can turn to Tab 3, which is

2

JX 137.

The document is Southern Copper's 2005 10-K,

3

is it not?

4

A.

Yes, it is.

5

Q.

You're familiar with this document as

6

head of investment relations for Southern Copper?

7
8
9

A.

As head of investor relations, I am,

Q.

Okay.

yes.
If you can turn to Page 41.

It

10

states, second to last paragraph, "For purposes of our

11

long-term planning, our management uses metal price

12

assumptions of $0.90 per pound for copper and $4.50

13

per pound for molybdenum.

14

to approximate average prices over the long term.

15

management uses these price assumptions, as it

16

believes these prices reflect the full price cycle of

17

the metals market."

These prices are intended
Our

Do you see that?

18

A.

Mm-hmm.

19

Q.

And that's a true statement; correct?

20

A.

It's a true statement and it refers to

21

ore reserve estimations.

And 90 cents are used for

22

ore reserve estimation and for purposes of preparing

23

our long-term plans that are referred -- for ore

24

reserves, excuse me, as a production plan.
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Q.

Well, this sentence, the first

2

sentence that I read to you, says, "For purposes of

3

our long-term planning, our management uses metals

4

price assumptions of $0.90 per pound for copper and

5

$4.50 per pound for molybdenum."

6

true?

7
8
9

A.

Is that sentence

It is true, and it's part of the ore

reserve estimation.
Q.

Is the sentence as stated true?

Is

10

there a qualification in there that it's only for ore

11

reserves?

12

A.

I understand that being under the

13

header that says "ore reserves," this refers to ore

14

reserve estimation.

15

Q.

So this is what the company was

16

telling the market, that for long-term planning, it

17

was using 90 cents per pound for copper; correct?

18

A.

Yes.

19

Q.

Okay.

Southern Copper continued to

20

use 90 cents per pound for copper for long-term

21

planning until December 31st, 2007; correct?

22
23
24

A.

Yes, for purposes of ore reserve

estimation.
Q.

If you can turn to Tab 5 of your
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witness binder, which is JX 143.

2

Copper's 2007 10-K; correct?

Tab 5 is Southern

3

A.

That's correct.

4

Q.

And you're familiar with this

5

document?

6

A.

Yes.

7

Q.

If you can please turn to Page 66.

8

The first full paragraph states, "For planning

9

purposes our management uses long-term metals price

10

assumptions for copper and molybdenum.

11

are intended to approximate average prices over the

12

long-term.

13

These prices

"Starting December 31st, 2007 these

14

price assumptions were changed to $1.20 per pound for

15

copper and $9.00 per pound for molybdenum.

16

metal prices over the last 10- to 15-year periods, and

17

the continued positive outlook for these metals have

18

led us to reapprise our view of prices."

19

Average

Do you see that?

20

A.

Yes.

21

Q.

And that was a true statement when it

22

was made in 2007?

23

A.

Yes.

24

Q.

Or, I'm sorry, I guess the document
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was filed with the SEC February 29th, 2008; correct?

2

A.

Well, it refers to the year 2007.

3

Q.

Yes, thank you.

4

That is what I meant.

When the company determined to

5

reapprise its view of prices for price assumptions for

6

copper and molybdenum, what was the average price for

7

those metals that year, in 2007?

Do you know?

8

A.

No, not that I recall at this moment.

9

Q.

Okay.

Well, on Page 11 of the 2007

10

10-K, this is JX 143, on Page 11 for 2007, according

11

to COMEX, the average market price for copper was

12

$3.22; correct?

13

A.

That's correct.

14

Q.

And according to the London Metal

15

Exchange, it was $3.23; correct?

16

A.

Yes.

17

Q.

And if you look down, there was

18

another chart just below that one where prices for

19

molybdenum are listed.

20

A.

Mm-hmm.

21

Q.

In 2007, the average price for

22

molybdenum is $29.91; correct?

23

A.

Yes.

24

Q.

In 2004 and 2005, Southern Copper was
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1

incurring capital expenditures for its exploration

2

program for Southern Peru copper mines; correct?

3

A.

Yes.

4

Q.

The result of that exploration program

5

was certified by Mintec in 2006; correct?

6

A.

Yes.

7

Q.

And Mintec is an independent

8

international mining consultant; right?

9

A.

That's correct.

10

Q.

And prior to that, Southern Copper's

11

reserve had not been certified since 1998 and 1999;

12

correct?

13

A.

Yes.

14

Q.

In 2006, Mintec certified that the ore

15

reserves in Toquepala increased by 83 percent;

16

correct?

17
18
19

A.

Well, I can't recall now, but the

percentage seems the correct one.
Q.

Okay.

If you can flip your binder to

20

Tab 4, JX 141.

This is an 8-K filed by Southern

21

Copper on December 7th, 2006; correct?

22

A.

Yes.

23

Q.

If you flip to Exhibit 99.1 to that

24

8-K, that's a press release from Southern Copper dated
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December 7th, 2006; correct?

2

A.

Yes.

3

Q.

It says, the title is, "Southern

4

Copper Corporation Reports Increase in copper

5

resources in its Toquepala and Cuajone mines in Peru."

6

Correct?

7

A.

Yes.

8

Q.

And it states, the first sentence,

9

"Southern Copper Corporation is pleased to announce

10

that as a result of an intensive 4 year program of

11

continuing exploration inside and outside pit limits

12

and surrounding areas of our Toquepala and Cuajone

13

mines in Peru, the ore reserves have increased by

14

83 percent in Toquepala ...."

Do you see that?

15

A.

Yes.

16

Q.

And that's a true statement; correct?

17

A.

Yes.

18

Q.

And that increase, that 83 percent,

19

that was determined using 90-cents-per-pound copper

20

price; correct?

21

A.

Well, it says here that the company

22

used 90 cents per pound and $5 for molybdenum for

23

estimating these reserves.

24

Q.

But the 83 percent wasn't a result of
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1

increasing the long-term copper price assumption to

2

$1.29 or something like that; correct?

3
4

A.

No.

The company used 90 cents for

this reserve estimation.

5

Q.

And Mintec certified that the life of

6

the mine in Toquepala extended 23 years; isn't that

7

right?

8

A.

That, I don't know.

9

Q.

Well, let's read the second sentence

10

of the press release.

"The metal content has

11

increased by 61 percent in Toquepala and 22 percent in

12

Cuajone, extending 23 years or 85 percent the life of

13

the Toquepala mine and three years or 9 percent of the

14

life of the Cuajone mine."

Do you see that?

15

A.

Yes.

16

Q.

And that's a true statement; correct?

17

A.

Yes.

18

Q.

But in 2004, Goldman never sat down

19

with you to talk about the capital expenditures that

20

were in your forecast, did they?

21

A.

Well, I report my financial runs to my

22

boss at the time, and I understand that this was

23

delivered to Goldman, but I don't remember that I had

24

direct talks with the Goldman people regarding our
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2

financial forecasts.
Q.

So my question to you is:

Goldman

3

Sachs never sat you down and talked to you about the

4

capital expenditures that were set forth in your

5

forecast; correct?

6

A.

Not that I recall.

7

Q.

And in fact, you have no idea whether

8

Goldman Sachs even received the information that you

9

provided to your boss; correct?

10

A.

11
12

Not direct information on that matter.
MR. MONTEJO:

No further questions,

Your Honor.

13

THE COURT:

14

REDIRECT EXAMINATION

15
16

Redirect?

BY MS. KOROT:
Q.

Mr. Jacob, we looked at your ASARCO --

17

your transcript from the ASARCO litigation which is

18

behind Tab 9 in the binder that Mr. Montejo gave you.

19

Wasn't this transaction around 1999, the transaction

20

at issue in the ASARCO litigation?

21

A.

I'm sorry?

22

Q.

Do you recall when the transaction

23

that was at issue in the ASARCO litigation took place,

24

the purchase of ASARCO by Grupo Mexico?
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A.

It was in 2003.

2

Q.

Was the purchase in 2003?

3

A.

I'm sorry.

4

The purchase of ASARCO by

Grupo Mexico, 1999.

5

Q.

And the testimony that you gave in

6

that litigation concerned the time period dealing with

7

that transaction; correct?

8
9
10

A.

I think it was related to the spinning

off of Southern from ASARCO, passing from being the
property of ASARCO to being a property of AMC.

11

Q.

Do you remember what time period that

13

A.

That happened in 2003.

14

Q.

Okay.

12

15

was?

And at that time, copper prices

were generally lower than 90 cents a pound; correct?

16

A.

Yes.

17

Q.

We also looked at the document behind

18

Tab 5, which is the 10-K that Southern Copper

19

Corporation filed on February 29, 2008 after the

20

period ending December 31st, 2007.

It's JX 143.

21

A.

Mm-hmm.

22

Q.

And Mr. Montejo asked you questions

23
24

about the first paragraph of Page 66 of that document.
A.

Yes.
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Now, if you flip back two pages, what

is the heading of that section?

3

A.

"Ore Reserves."

4

Q.

So that paragraph then Mr. Montejo

5

asked you about is under the heading "Ore Reserves."

6

Is that correct?

7

A.

Yes, that's correct.

8

Q.

Okay.

9
10

If you could turn to Tab 4 in

the binder, this is the 8-K that you looked at with
Mr. Montejo.

11

A.

Okay.

12

Q.

We looked at the Exhibit 99.1.

13

A.

Yes.

14

Q.

And this discusses increases in ore

15

reserves as of the end of 2006?

16

A.

Yes.

17

Q.

To what extent did SPCC know about

18

these increases in ore reserves in or around 2004?

19
20

A.

We didn't have any information about

that.

21

MS. KOROT:

Thank you.

22

THE COURT:

You're welcome.

23

MR. MONTEJO:

24

One further question if

I may, Your Honor.
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Mm-hmm.

RECROSS-EXAMINATION
BY MR. MONTEJO:

4

Q.

In the ASARCO litigation, the question

5

as to 90-cent long-term copper price, that went

6

towards the appropriate long-term copper price to use

7

in a DCF, didn't it?

8

A.

Could you be more specific, please?

9

Q.

The long-term copper price that you

10

were being asked about in the ASARCO litigation

11

related to the long-term copper price to use in a

12

discounted cash flow analysis; isn't that right?

13

A.

I think that the questions were

14

related to how do we use prices for reserve

15

determination in the ASARCO litigation.

16

MR. MONTEJO:

17

THE COURT:

Anything further?

18

MS. KOROT:

One second.

19
20

Thank you.

REDIRECT EXAMINATION
BY MS. KOROT:

21

Q.

Turn back to Tab 9 in the binder,

22

please.

23

Look at Page 12 of 31 and 13 of 31 in the transcript.

24

This is the -- you looked at Page 12 of 41?

A.

12 of 31?
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It's difficult to make out the page
They're on the upper right-hand corner.

3

A.

Page 189.

4

Q.

Yes.

Here's the section you're being

5

asked about, the 90-cent long-term copper price.

6

if you turn the page to 190, the question is, "So you

7

felt that 90 cents was a reasonable price."

8
9

And your answer you gave was, "For
reserve estimations, yes."

10

When you were talking about long-term

11

copper prices at your deposition here, were you

12

talking about reserve estimates?

13
14

A.

In this case, I think I meant reserve

estimates, yes.

15

MS. KOROT:

16

MR. MONTEJO:

17

Thank you.
No questions,

Your Honor.

18
19

THE COURT:

Thank you, sir, you may

step down.

20

Next witness.

21

THE WITNESS:

22

MR. BROWN:

23

And

Thank you.
Plaintiff calls Dan

Beaulne.

24
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2

DANIEL B. BEAULNE, after having been
duly sworn, was examined and testified as follows:

3
4

DIRECT EXAMINATION
BY MR. BROWN:

5
6

Q.

Good morning, Mr. Beauline.

Could you

please summarize your information for the Court?

7

A.

I have a bachelor of commerce from the

8

University of Toronto, and I have some professional

9

designations as well.

10

Q.

Could you summarize those for us?

11

A.

I'm a chartered accountant, a

12

chartered business evaluator, and a chartered

13

financial analyst.

14
15

Q.

What does it mean to be a chartered

business evaluator?

16

A.

Well, for a chartered business

17

evaluator, you have to have five years of professional

18

experience.

19

and training program, which I completed while I was in

20

Canada.

21
22
23
24

Q.

You have to go through an intense testing

And could you summarize your work

history following your education for us?
A.

Currently, I am a managing director

with Duff & Phelps, which is an independent financial
CHANCERY COURT REPORTERS
A2149

332

D. B. Beaulne - Direct
1

advisory firm.

I've been there since 2005.

2

through 2005, I was with Standard & Poor's corporate

3

value consulting.

4

what I'm doing now is business valuations and fairness

5

opinions for transactions, solvency opinions,

6

litigation testimony, expert witness testimony,

7

portfolio valuations.

8

From 2002

And when I was at Duff & Phelps,

And when I -- at Standard & Poor's

9

corporate value consulting, I did pretty much the same

10

type of work except for we didn't do solvency opinions

11

at Standard & Poor's.

12

From 1999 through 2002, I was at Ernst

13

& Young in corporate finance in Dallas.

And I was a

14

senior manager in the corporate finance doing business

15

valuations for purchase price allocations for various

16

other purposes as well as working on litigation

17

disputes.

18

Q.

Now, is there a particular industry

19

sector or type of company that you focus on in your

20

valuation work?

21
22
23
24

A.

I specialize in energy and mining

companies.
Q.

Okay.

And have you done many

valuations of energy and mining companies?
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Throughout my career, and prior

2

to 1999, I worked for ten years in Canada, and I

3

worked for various financial consulting firms doing

4

similar type of work to what I'm doing right now.

5

over that 20-year period, I've done a significant --

6

70, 80 percent of my work in energy and mining.

7

And

Specifically in mining, I've valued

8

base metal companies, precious metal companies,

9

limestone mines, coal mines, potash mines, all various

10

types of mines.

11

copper mines, copper mining companies, where copper is

12

the primary metal, and then several mining companies

13

where copper is a by-product or secondary metal.

14
15

Q.

And specifically, I've done work with

Now, we retained you in this case to

do something; correct?

16

A.

That's correct.

17

Q.

And what did -- what were you retained

A.

To determine the fair number of shares

18
19

to do?

20

that Southern Peru copper should have issued for the

21

acquisition of 99.15 percent of Minera Mexico.

22
23
24

Q.

And did you prepare a report setting

forth your opinions in that regard?
A.

Yes.
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Q.

And will you turn to Tab 1 in the book

2

in front of you?

3

A.

I'm there.

4

Q.

And what is this document?

5

this is Tab 1 in the book.

6

don't you tell us what it is.

7
8

A.

Actually,

We marked it JX 47.

Why

It is my expert report prepared as of

March 16, 2010, in this matter.

9

Q.

Okay.

Why don't we start by can you

10

summarize for us generally how you went about your

11

task?

12

A.

Well, the way I looked at this from a

13

financial perspective, Southern Peru is the acquirer

14

and Minera Mexico is the target company.

15

determined or developed a valuation for Minera Mexico

16

and then determined how many shares of Southern Peru

17

should be issued in order to acquire Minera Mexico.

18

Q.

Okay.

And I

Now, let's go into a little

19

more detail.

20

valuation -- or one component of it was a valuation of

21

Minera Mexico.

22

doing that valuation?

23
24

A.

You said you started with your

Can you summarize how you went about

Yes.

When you do a valuation for a

target company, there's three main approaches to value
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that you look at.

2

One is the or could be a market

3

approach based on similar transactions.

4

approach could be a market approach based upon

5

guideline public companies.

6

could be the discounted cash flow approach.

7

One other

And another approach

So I looked at those three approaches

8

initially and determined that there were no similar

9

transactions that would have been reliable to use for

10

this analysis, so I focused my valuation on looking at

11

both a discounted cash flow and a guideline company

12

comparable approach.

13

Q.

Okay.

And would you -- let's start

14

with the discounted cash flow valuation.

15

lead the Court through how you did that here?

16

A.

Yes.

Could you

Well, first I had to

17

determine -- I received the projections that were used

18

by Goldman Sachs in development of the fairness

19

opinion that they rendered in this case.

20

needed to do first was determine what method I was

21

going to use for the discounted cash flow.

22

And what I

So I'm doing a going concern for

23

looking at a target company.

You look at it from the

24

perspective of going concern valuation.

And I -- in
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many valuations for discounted cash flow, you do a

2

discrete period and then you do a terminal value.

3

for mining companies, like, for example if I do an oil

4

and gas exploration company, I'll do a discrete period

5

and do a terminal value.

6

But

But what's common for mining companies

7

is that you do a life-of-mine study for the various

8

mines that they have, because there is not an

9

expectation that the resources that they have in place

10

now will be -- they'll find, like, large resources

11

again.

12

mining companies, I've done life-of-mine analysis.

13

So that's all the valuations that I've done in

And then I also needed to determine --

14

the cash flow projections that were provided did not

15

include inflation.

16

was going to take the uninflated cash flows and

17

utilize a real discount rate in my analysis.

18

So I was doing it -- you know, I

And then also I did it on an unlevered

19

basis, which doesn't -- if I subtract debt at the end

20

of my valuation versus incorporating it into the cash

21

flows.

22

So that's the methodology I

23

determined, and that was consistent with the

24

methodology that Goldman Sachs utilized.
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So the first component that I looked

2

at was the production schedule or the production

3

forecast.

4

I looked at the various -- what happened in this

5

instance was the -- which is common in a lot of sell

6

side -- where companies are being sold, you bring in

7

an independent mining consultant to do a life-of-mine

8

plan in order to maximize your production schedule.

9

And in order to get comfortable with that,

So for Cananea, Mintec was brought in

10

to do a life-of-mine analysis.

11

alternatives, looked at multiple alternatives to

12

maximize or optimize the production of the mine.

13

then for the La Caridad, Winters & Dorsey was brought

14

in to do a similar life-of-mine analysis in early

15

2004.

16

It looked at various

And

So I looked through the historical

17

information, looked through the mine studies, and

18

looked at the production forecast that was provided.

19

And also Anderson & Schwab was brought

20

in not to prepare a life-of-mine study, but to check

21

the projections and see if there is any need to adjust

22

them.

23

that was done by Anderson & Schwab.

24

And so I looked at the reports and the work

So based on my analysis of that
CHANCERY COURT REPORTERS
A2155

D. B. Beaulne - Direct

338

1

information, I was comfortable that the production

2

forecast used for Minera Mexico was reasonable and was

3

reliable for purposes of preparing a valuation.

4

So the next thing I looked at in order

5

to determine the revenue was -- and there's been

6

discussion about this -- what's the appropriate metal

7

prices to use.

8

used for copper, but for the other metals it was a

9

similar process.

10

So I'll go through the process that I

So for copper, in the 2004 time frame,

11

it was trading on COMEX on a liquid basis for around

12

an 18-month period.

13

period, I looked at the traded price for copper.

14

I believed that in 2004, for 2005, the forecast or

15

forwards were around $1.20, so I utilized that for

16

copper.

17

So for the first very short
And

After, for 2006 and forward, I looked

18

at -- and this is common -- I looked at market

19

analysts' estimates for what copper was going to be

20

for both -- and this is on a real basis -- for 2006,

21

2007, and then long-term, for the life of the mine.

22

And this is the generally accepted

23

common way that you do valuations of mining companies,

24

is you determine what's the appropriate long-term
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price to use, and then you put that in your model.

2

And the way that it works is that you have, in the

3

short run, you're going to have supply and demand and

4

differences, but then the expectation is in the long

5

run, you reach an equilibrium.

6

I looked at what market analysts,

7

Goldman Sachs, UBS, Royal Bank of Canada, various

8

analysts were predicting that the long-term outlook

9

for copper was.

And this is the same thing that

10

Goldman Sachs did in preparing their analysis.

And

11

the average of the analysts or market view was 91

12

cents and the median was 90 cents.

13

Then I also looked at -- so analysts

14

go through -- because at the time, through 2003, the

15

three-year average price was approximately 76 cents

16

for copper and then there was various reasons for

17

that.

18

curtail production if their operating costs are too

19

high.

20

And when prices goes down, some companies will

And in Freeport-McMoRan, they had one

21

of their Grasberg mines that had shut in, so then

22

there was less supply in the market.

23

up, there is an expectation that when prices go up,

24

more supply is going to come into the market, and

So as prices go
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there is a prediction of what the long-term price is

2

going to be.

3

And when analysts publish their

4

long-term outlook, they also look at what various

5

company views are.

6

announce to the market what their view is for

7

long-term pricing.

8
9

Because the public companies

And Southern Peru, for example, was
using in their business planning 90 cents.

And there

10

is actually, in one of Goldman Sachs' presentations in

11

July 2004, they go into the various competitors, the

12

major players in the market.

And it's Phelps Dodge,

13

long-term outlook, 90 cents.

Freeport-McMoRan,

14

long-term outlook, 85 cents.

Placer Dome, long-term

15

outlook, 85 cents.

16

90 cents.

Grupo Mexico, long-term outlook,

Southern Peru, long-term outlook, 90 cents.

17

So companies, analysts, everyone at

18

the time seemed to be thinking that the appropriate

19

long-term price for copper was 90 cents.

20

and then when Goldman did their analysis in their base

21

case, used long-term copper price of 90 cents, that

22

was presented in the proxy and public information.

23
24

Therefore --

So therefore, I felt it was
appropriate in my analysis to use a long-term copper
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price of 90 cents.

2

copper price is a benchmark price.

3

adjustments to it, but everyone is thinking of it

4

either on the COMEX or London Metal Exchange, what the

5

benchmark long-term copper price is.

6

there, that gives you revenue.

7

So that gets -- and that's -- the
There is

And then from

And then for the operating expenses,

8

capital expenditures and other items, I looked through

9

the historical information.

I looked at the reports

10

from Anderson & Schwab and looked at, you know, the

11

forecasts from Goldman Sachs, and got comfortable with

12

the forecasts for the costs and various other items.

13

So therefore, I came up with a

14

long-term cash flow forecast.

And a portion of that

15

forecast also includes when you're going to close the

16

mines.

17

operations of the business were going to close, and

18

then developed a long-term forecast for the company.

So I looked at, you know, when various

19

The next thing that I did in the

20

discounted cash flow was to determine the appropriate

21

discount rate to use.

22

for that.

23
24

And I will refer to my report

It will just be a second to find it.
So on my report, which is Exhibit 2,

Page 109, is the development of the discount rate.
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1

And the method I used was a traditional capital asset

2

pricing model, which is the same method that Goldman

3

Sachs used.

4

I determined -- I viewed Minera Mexico

5

as a pure play mining and processing company, so I

6

looked at companies of similar size that were also

7

pure play mining and processing copper companies.

8

my list I came up with:

9

Phelps Dodge, and Southern Peru Copper Corporation.

10

Antofagasta, Grupo Mexico,

My list -- and Goldman Sachs went

11

through the same process.

12

included Freeport-McMoRan in their sample.

13

And

However, Goldman Sachs also

And in my opinion, Freeport-McMoRan

14

had a significant amount of gold revenue.

15

it was a by-product to their copper production, the

16

price between gold and copper are so significant that

17

I didn't feel it was relevant to include Freeport-

18

McMoRan or other companies that had a significant

19

amount of precious metals as comparables, so I didn't

20

include Freeport-McMoRan.

21

Even though

So as far as companies used for the

22

CAPM, they were the same as Goldman Sachs except that

23

they also included Freeport-McMoRan.

24

And then for determining my betas, I
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looked at global Barra betas.

2

always using Barra to determine what was the

3

appropriate beta.

4

adjusted Bloomberg betas.

5

was one different comparable, the beta that I had

6

versus what Goldman had were very similar.

7

And at the time, I was

I believe Goldman Sachs used
Overall, even though there

And for the other components of the

8

CAPM, for the risk-free rate, I used 4.8 percent,

9

which is the 20-year government bond rate.

I felt it

10

was appropriate to use a longer term risk-free rate.

11

I always use the 23-year rate in my valuations.

12

Goldman Sachs used the ten-year rate, which was I

13

believe 4.2 percent, for the cost of debt.

14

And for the capital structure, I used

15

the average capital structure of my comparable

16

companies, which was similar to the method that

17

Goldman Sachs used.

18

And then for the cost of debt, I

19

looked at the average rating of the comparable

20

companies, which was DD, and utilized that cost of

21

debt in my analysis.

22

Goldman Sachs I believe used Minera's

23

actual cost of debt on their -- I believe they have

24

public debt or they had a yield for Minera.

But since

CHANCERY COURT REPORTERS
A2161

D. B. Beaulne - Direct

344

1

I was doing an optimal capital structure for an

2

industry capital structure, I felt it was more

3

appropriate to use an average industry cost of debt.

4

And then for the equity risk premium,

5

at the time, in 2004, 2005, for domestic companies, I

6

was utilizing an equity risk premium of 5 percent.

7

And then for foreign companies, I was using an equity

8

risk premium of 4 percent.

9

since it was a foreign company, I used a 4 percent

10

So for this analysis,

equity risk premium.

11

And then for the country risk premium,

12

I utilized the publication or a published country risk

13

premium from Dr. Damodaran.

14

Dr. Damodaran looks at sovereign default spreads on

15

the debt of the respective countries and then adds an

16

adjustment to take into account that you're doing it

17

for an equity purpose, not looking at the debt.

18

And, basically,

And Goldman used a slightly different

19

approach.

20

they came up with a pretty close or pretty similar

21

country risk premium.

22

However, using sovereign debt adjustments,

Just to step back, one of the

23

differences between my analysis and Goldman Sachs' is

24

that Goldman Sachs utilized a 6 percent equity risk
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1

premium where I had a 4 percent equity risk premium.

2

They didn't indicate their source, but it was probably

3

some kind of corporate standard that they were using.

4

For the long-term inflation rate, I --

5

and so I have to come up with a nominal discount rate

6

or weighted average cost of capital and then subtract

7

off an inflation rate to come up with a net real

8

discount rate.

9

because I'm rounding my numbers.

10

And I just do straight subtraction

So I can do a more detailed

11

calculation, but I determined that my rounded weighted

12

average cost of capital was 9 percent, and I

13

subtracted off an inflation rate of 2-1/2 percent to

14

come up with a real discount rate of 6-1/2 percent.

15

And the source I used for the

16

inflation rate was a survey prepared by the Federal

17

Reserve Bank of Philadelphia.

18

number of financial analysts such as Goldman and

19

Morgan Stanley and corporate participants and other

20

participants in the market to determine a view for

21

long-term inflation.

22

since the late 90s of using 2-1/2 percent.

23
24

And they survey a

And that view hadn't changed

I believe in Goldman's, Goldman Sachs'
discount rate, they were utilizing a 2-percent
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1

inflation rate, but they didn't have a source.

So

2

Goldman Sachs ended up with a higher discount rate in

3

their base case than I did.

4

result of using a higher equity risk premium and

5

primarily using, you know, a higher equity risk

6

premium and a lower long-term inflation rate.

And it was primarily the

7

So from there, if you want to turn to

8

Page 103, which is the conclusion of the summation of

9

all the discounted cash flow analyses, and the

10

resulting enterprise value I came up with for Minera

11

Mexico was $2.784 billion.

12

the discounted cash flow approach.

13

Q.

Okay.

So that's the overview of

And did you -- I think you

14

testified that you applied another valuation approach

15

also.

16

A.

Yes.

17

Q.

And could you lead us through that,

18
19

your analysis on that?
A.

Yes.

Whether you do a discounted cash

20

flow approach, where applicable, it's always good to

21

check it against the market.

22

when you do a market approach, there are some

23

deficiencies.

24

And because there is --

When you do a discounted cash flow,
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you're doing a lot of forecasts into the future.

2

You're making a lot of assumptions; and you want to

3

check it against the market.

4

remember a company valuation that I did where I

5

couldn't find market comparables.

6

For all the -- I can't

And in this situation, you have peer

7

play copper and mining companies that are followed by

8

analysts.

9

that in the markets, people look at the -- place more

And it's debatable, but many people feel

10

weight on a market approach versus a discounted cash

11

flow, but I weigh them equally in my analysis.

12

don't feel in this case that there is one that's

13

better than the other.

14

I

The advantage of the market approach

15

is that you're able to tie -- you look at -- and I

16

looked at 2004, which is the valuation I did.

17

two valuations:

18

of October 21, 2004; and then I did one as of

19

April 1st, 2005, the closing date.

20

I did

One as of the fairness opinion date

So for the April 1st, 2005, I used the

21

actual 2004 results and then the estimated 2005.

And

22

for October 2004, since it was almost near the end of

23

the year, I used the year-end estimated 2004 and the

24

estimated 2005.

And the metrics that I looked at
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were -- I'll point to the exhibit that I calculated

2

that on.

3

If you go to Exhibit 4, which is on

4

Page 111 -- I'm sorry -- yes -- lists the comparable

5

companies I listed earlier.

6

looked at, which is common in this industry, is to

7

look at both EBITDA and then EBIT or operating income.

8

And I looked at that both for 2004 and 2005 and the

9

resulting multiples, and I calculated the mean and the

And the metrics that I

10

median.

11

columns in order to apply to Minera Mexico.

12

And then I selected one for each of these

So for example, you know, for 2004,

13

estimated EBITDA, the range is 4.26 to 4.8.

14

is 4.54.

15

most cases, there is a pretty tight range, and the

16

mean and median were very close together.

17

The median is 4.55.

The mean

I selected 4.55.

So

So if you go to the prior page, 110 is

18

the application to the operating metrics of those

19

selected multiples.

20

enterprise value calculated is approximately

21

2.7 billion to 3.2 billion.

22

those four approaches is 2.831 billion.

23

what I did for the market or guideline company

24

approach.

And the range there, the range of

And then the median of
So that's
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Q.

349

So what was your valuation conclusion

with respect to Minera Mexico?
A.

If you turn to Page 42 of my report,

4

there is a summary of, on the one side, it has the

5

income approach conclusion of 2.78 -- approximately

6

2.8 billion, and then the market approach conclusion

7

of approximately 2.8 billion, and then my average or

8

median of those two approaches is 2.808 billion.

9

then I added cash and subtracted debt to come up with

10
11

And

an equity value of 1.854 billion.
Q.

Okay.

And then what did you do next?

12

The valuation of Minera Mexico was only one of the

13

components you described.

14

A.

Right.

So then what I determined,

15

since Southern Peru is on the -- from a financial

16

perspective, is the buyer, and they're issuing shares

17

as part of an acquisition -- and I have dealt with

18

many companies of this size doing similar transactions

19

and studied the methods that they go through.

20

It's very common practice to, you

21

know, just look at your stock price and say, Well,

22

this is the consideration that I'm giving up, and this

23

is the consideration that -- because you have a

24

publicly traded company.

You have an exact
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comparable.

2

determine what the value of the shares are.

3

It's a reliable and accurate way to

And then so I was focusing initially

4

on this is the value of the shares.

5

negotiations between two parties, you're talking

6

consideration given up.

7

I've ever seen, a negotiation round, What's the value

8

of the publicly traded shares that you're receiving?

9

So I felt that the stock price is an appropriate

10
11

Because the

There is not normally, that

methodology.
And then I also looked at various

12

factors to see if there was any reason why I shouldn't

13

utilize the stock price.

14

were what exchange is it traded on?

15

the New York Stock Exchange, so there was no reason to

16

doubt that's a good factor to say that the stock price

17

is representative of fair market value.

18

And the factors I looked at
It was traded on

I looked at the size of the company.

19

When you have a market capitalization, you have --

20

some companies are very small, you know, might have a

21

market cap of 20 million, 30 million, 40 million, so

22

you have to take that into account.

23

the market capitalization is 3.5 billion,

24

approximately, so there is no reason not to think that

In this instance,
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the share price is not representative of fair market

2

value.

3

I looked at the fact that they were

4

required to report under SEC quarterly, annual, and

5

special event filings.

6

I also looked at the trading volume of

7

the stock.

Prior to closing, the average weekly

8

trading volume was approximately 1.8 percent.

9

to the fairness opinion date, it was 1.3 percent.

Prior

10

There was no -- based on that trading volume, there

11

was no reason for me to think that the fair market

12

value -- the value of the stock is not

13

representative -- the trading price of the stock is

14

not representative of fair market value.

15

So, therefore, I determined that it's

16

appropriate to use the stock price as being

17

representative of the fair market value of the shares

18

being used as consideration in the acquisition.

19

Q.

Let me ask you, you said 1.8 percent.

20

That's 1.8 percent of the total outstanding shares or

21

just the public float?

22

A.

Of total outstanding shares.

23

Q.

So it would be -- the trading volume

24

would be a much greater percentage or was a much
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1

greater percentage of the shares that were -- the

2

non-Grupo Mexico and Phelps Dodge and Cerro shares.

3

Correct?

4

A.

Correct.

And then also I considered

5

that this is on pure -- the capital structure of the

6

company was pretty simple.

7

amount of debt.

8

than they had debt, so it was pretty much a pure

9

equity play.

There is a very small

I think they actually had more cash

There were no other complex financial

10

instruments to take into account in looking at the

11

value of the equity.

12
13
14

Q.

Okay.

From there, what did you do

A.

Well, if you turn to Page 44 -- and

next?

15

when I did this calculation, I also adjusted for the

16

share ownership.

17

dividend that was going to be declared of $1.25, so I

18

subtracted that off the share price.

19

And then there was a special

So my concluded enterprise value or

20

equity value of Minera is 1.845 billion multiplied by

21

the share ownership of Grupo Mexico; and then I

22

divided that by the share price net of the special

23

dividend to determine the appropriate number of shares

24

that should have been issued, and determined that to
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be 41 million shares.

2

THE COURT:

Why don't we do this.

3

should have mentioned before, because of the short

4

day, we're going to take our break a little early.

5

We're going to take it right now and come back

6

promptly at 10:45.

7

notice.

8

I

I should have given you more

(A recess was taken.)

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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BY MR. BROWN:
Q.

Okay, Mr. Beaulne.

So we've been

3

through your report, did you review the defendants

4

expert report in this case?

5

A.

Yes.

6

Q.

Can you summarize how his approach

7
8
9

differed from yours?
A.

Dr. Schwartz prepared a stand-alone

valuation of Minera Mexico that was almost identical

10

to what I did except that, for the discount rate,

11

instead of using -- you know, for his beta's --

12

instead of using the pure play copper mining

13

processing companies, he utilized a basket of various

14

metals, gold, silver, uranium, whatever.

15

overall, except for the discount rate, his analysis of

16

Minera Mexico was almost identical to mine.

17

conclusion was off by -- I can't remember the exact

18

number -- but within $50 million, I believe.

19

But the

His

The main difference is that instead of

20

determining the appropriate consideration for the

21

acquisition, instead of using the publicly traded

22

share price times the number of shares, he developed a

23

discounted cash flow analysis for Southern Peru, came

24

up with a conclusion and looked at the exchange ratios
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to determine whether -- how many shares should have

2

been issued as part of the strategy.

3
4

Q.

So in your opinion, was his analysis

appropriate?

5

A.

No.

6

Q.

Can you explain in more detail why you

7
8
9

think that?
A.

For a number of reasons.

The first

one is, if you have a discounted cash flow, which like

10

his discounted cash flow conclusion for Southern Peru

11

was approximately $25 a share, and if you have a

12

publicly traded price is around $46 a share, so if

13

you're utilizing only a discounted cash flow and

14

ignoring the market and not trying to reconcile the

15

difference between your discounted cash flow and the

16

market, that's inappropriate.

17

Q.

And then, from the consideration

18

that's received, Grupo Mexico is receiving shares in a

19

publicly traded company.

20

determine what the consideration is.

21

It's an accurate method to

Also, he indicates that his approach

22

is an apples-to-apples approach.

However, he's

23

utilizing one set of projections for Minera that was

24

developed under a robust normal sell-side methodology,
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1

where analysts were brought in, Mintec or mining

2

consultants were brought in, Mintec and Winters and

3

Dorsey.

4

various ways to utilize the cash flows, looked at

5

various things.

6

some of those down, and that would be a normal sale

7

side to do it.

8

projections of how you think the company's going to

9

operate in the future, and the buyer comes in and you

They, you know, ran valuations, maximized the

Anderson & Schwab came in and knocked

You put together your best set of

10

go through your assumptions and some of them get

11

knocked down.

12

role of going in and kind of knocking down some of the

13

projections that were utilized by -- in this kind of

14

maximized life-of-mine plan.

15

Anderson & Schwab kind of played the

On the Southern side, you know, I

16

looked at those projections.

17

was no consultants brought in to do any life-of-mine

18

plan.

19

lot of talk earlier as it related to counting reserves

20

or SEC reported reserves.

21

the sulfite ore reserves was based on the SEC reported

22

reserves.

23

develop a long-term projection for a company.

24

And on Southern there

The life-of-mine plan was based on -- there's a

The life-of-mine plan for

That's not an appropriate methodology to

When you do SEC reporting, you get an
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independent source to come in and certify your

2

reserves.

3

you don't get them certified.

4

reported by the SEC.

5

Anderson & Schwab didn't knock down any projections

6

because they were very conservative.

7

So if you don't call someone in to do it,
You get the reserves

The process -- you know, even

Anderson & Schwab commented there

8

could be optimization plans you can look at.

There's

9

also -- you know, Southern Peru has a great location

10

for the Ilo smelter refinery, which is port side,

11

which could be run -- expanded as a merchant.

12

wasn't considered.

13

weren't considered in preparation of the projections.

14

Even for -- as earlier testimony indicated -- that,

15

you know, when Mintec came in later, you know, the

16

reserves went way up.

17

That

There's a lot of things that

So, from a perspective of looking at

18

the projections for a company, you don't just look at,

19

you know, their accounting reserves aren't the same

20

as -- the expectation is, as the company operates in

21

the future, they're going to prove up more reserves

22

and they're going to continue to operate.

23
24

When Mintec came in in 2006 and
certified the reserves, they were not -- there were
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the same mines that were there -- Toquepala and

2

Cuajone.

3

weren't certified.

4

It was the same mines, it's just that they
It's not the same process.

If you're going through one company

5

and you're comparing the projection and saying I'm

6

going to make these the best normal way I sell the

7

company, and then the only way you're relying on it is

8

looking at, you know, lower case scenario for the

9

other company not trying to do kind of an optimization

10

case.

11

discounted cash flow analysis.

12

happened in the third-party strategy.

13

That's not an appropriate way to compare two
That's not how it

Then another comment I have on

14

Dr. Schwartz's analysis is that he also -- that's the

15

first thing he did.

16

Minera, came up with approximately 1.8 billion, then

17

he came up with a value for Southern Peru of

18

approximately 2 billion, compared those two numbers,

19

and then his opinion appears to be, if you -- the

20

reason his method is correct is that if you increase

21

copper prices then both companies -- the relative

22

share -- relative share exchange is reasonable.

23

still correct under all these higher copper prices.

24

So he did an evaluation of

A couple problems with that.

It's

First
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is, the market expectations -- everyone knows that

2

you're not able to.

3

to fluctuate.

4

Phelps Dodge or anyone else coming in to buy this

5

company, they're not going to use $1.30 copper price

6

to buy the company.

7

analysts, any advisor you get is not going to say,

8

yeah, go buy this company, assume $1.30 long-term

9

copper price.

Like commodity prices are going

In a strategy, if a third-party buyer,

You know, all the market

That's not appropriate to try to run

10

these sensitivities to prove, you know, one model is

11

correct because, if you increase prices, they both

12

stay the same.

13

copper companies.

14

you increase pricing.

Of course they will.

15

They're both

They're both going to move up when
That's no way of proving it.

Also, when you increase prices, you

16

also have to change the reserves and the amount of

17

reserves you can get out changed based on the

18

long-term price.

19

prices without changing your production profile.

20

That's not something you can do easily.

21

run a whole new computer software, life-of-mine plan.

22

He didn't do that.

23

the production the same.

24

So it's inconsistent to increase

You have to

He increased the price and kept

And based on, you know -- and based
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on, you know, the information in the prospectus, for

2

example, when at the end of 2004, when the reserves

3

were done for both Minera Mexico and Southern Peru

4

using higher -- like the three-year average copper

5

prices, three year average moly, and that was put in

6

the prospectus that was given to potential investors

7

and compared the two reserves for the companies, it

8

appeared that Southern Peru's reserves go up

9

significantly more; where they're almost equal if

10

you're using three-year average pricing versus if you

11

were using lower pricing.

12

So therefore, you can't just assume

13

that that price increases not only changed -- they

14

change the production profile of each company, not

15

only -- they don't change each company equally.

16

that was overall, you know, my comments related to his

17

report.

18
19

Q.

So

Did Minera Mexico have better reserves

than Southern Peru?

20

A.

No.

21

Q.

Can you explain that?

22

A.

Southern Peru had higher quality

23

reserves.

24

rock was higher in Southern Peru.

The average copper content per pound of
So they have better
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reserves.

2

And then they also have more moly

3

content per reserve -- significantly more.

4

time moly prices were going up astronomically.

5

have more moly.

6

going to extract copper, when you're looking at your

7

operating costs, you look at what's the price of moly

8

that you're going to get out and that reduces your

9

operating cost.

10

And moly's a byproduct.

At that
They

When you're

That's an important factor to

consider.

11

So Southern Peru had better moly,

12

better quality overall reserves.

13

better location because their reserves were close to

14

the Ilo smelter which was port side.

15

my opinion is that Southern Peru had better reserves.

16

Q.

And then they had

From that basis,

Now, between October 21st, 2004, when

17

the strategy was approved, and April 1st, 2005, when

18

it closed, what happened to the stock price of

19

Southern Peru?

20
21
22
23
24

A.

It went up by approximately

22 percent.
Q.

Now, does that fact suggest that this

strategy was fair?
A.

No.
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Q.

Can you explain your view of that?

2

A.

Southern Peru had higher quality

3

reserves.

4

rock was higher in Southern Peru.

5

reserves.

The average copper content per pound of

6

So they have better

And then they also have more moly

7

content per reserve -- significantly more.

At that

8

time moly prices were going up astronomically.

9

have more moly and moly's a buy product.

They

When you're

10

going to extract copper, when you're looking what's

11

your operating costs, you look at what's the price of

12

moly that you're going to get out and that reduces

13

your operating cost.

14

consider.

15

That's an important factor to

So Southern Peru had better moly,

16

better quality overall reserves.

17

better location because their reserves were close to

18

Ilo smelter which was port side.

19

opinion is that Southern Peru had better reserves.

20

Q.

And then they had

From that basis my

Now, between October 21st, 2004, when

21

the transaction was approved and April 1st, 2005, when

22

it closed, what happened to the stock price of

23

Southern Peru?

24

A.

It went up by approximately
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3

22 percent.
Q.

Now, does that fact suggest that this

transaction was fair?

4

A.

No.

5

Q.

Can you explain your view of that?

6

A.

Well, if you look at all comparable

7

companies I mentioned earlier, Antofagasta, Grupo

8

Mexico, Phelps Dodge and Southern Copper, obviously,

9

the other three also went up pretty significantly.

10

Grupo went up by 28 percent.

11

25 percent over that same period, and Phelps Dodge

12

went up by approximately 18 percent.

13

know, that was slightly below the average of the other

14

three companies.

15

were -- copper prices were increasing, moly prices

16

were increasing, the values of those companies were

17

increasing similarly amongst each other.

18

Q.

Antofagasta went up by

On average, you

So it's mainly because the increases

Okay.

So there's nothing in that

19

market price where you can separate out what the

20

market was thinking about this transaction from what

21

they were thinking -- how they were approaching values

22

of pure play copper companies all together; correct?

23
24

A.

Correct.
THE COURT:

Well, there's nothing in
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this record.

2

academically possible to do that?

364

You're saying it's -- it wasn't

3

THE WITNESS:

4

THE COURT:

That's correct.
You couldn't do an event

5

study?

My friend, Professor Babchock couldn't have

6

figured out how to isolate these variables?

7

THE WITNESS:

I think it would be very

8

difficult.

9

say, you know, so many different factors, you'd have

10

to isolate the impact of copper, moly, and the other

11

production announcements for the companies would be

12

very difficult to do.

13

BY MR. BROWN:

14

I would have to look at the study.

Q.

But to

You saw -- in this case Goldman Sachs

15

did an analysis and presented a fairness opinion as of

16

October 21st, 2004?

17

A.

Yes.

18

Q.

Was there a reason -- would -- was

19

there a reason here to update that analysis as of the

20

closing date?

21

A.

Yes.

22

Q.

What is that?

23

A.

Well, there was significant volatility

24

Can you explain that?

over that period in copper prices and in moly prices.
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And if you look at -- for example, the earnings for

2

Minera Mexico for 2004 were expected to be, I think,

3

in the Goldman analysis EBITDA 622 million.

4

for the actual -- for the end of the year, which would

5

have been available before closing, came in at around

6

671 million.

7

And then

For Southern Peru, the estimates from

8

Goldman were approximately EBITDA 733 million.

9

Southern Peru came in at over a billion, like a

10

billion four million.

11

So clearly Southern Peru was

12

outperforming over that period -- in that fourth

13

quarter would have been advisable to go back and

14

understand why, look at the models.

15

for example, was -- their equity value for

16

Southern Peru was a billion and a half.

17

in 2004 a loan, a billion dollars worth of EBITDA.

18

you kind of question whether the validity of that

19

discounted cash flow where you have that one and a

20

half times relationship.

21

Goldman's model,

And you have
So

Similarly with Dr. Schwartz, who's

22

2 billion, you're having a billion dollars of EBITDA

23

in 2004.

24

higher than 2004.

The outlook for 2005 prices are going to be
Everything is going really good.
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1

So how were you using this model as your sole check

2

for -- this is in relation to Dr. Schwartz -- your

3

sole check for determining that the relative value is

4

appropriate.

5
6

Q.

It doesn't seem to make sense to me.
Your report attaches a long list of

documents that you reviewed?

7

A.

Yes.

8

Q.

And did you review the depositions and

9

other -- the rest of the record in this case?

10

A.

Yes.

11

Q.

Was there -- was the special committee

12

presented with a stand-alone rationale for paying

13

$3.1 billion for Minera Mexico?

14

A.

Not that I had seen.

15

Q.

Is there any basis for anyone to

16

believe that in the M&A market someone else would have

17

paid $3.1 billion for Minera Mexico?

18

A.

Absolutely not.

19

Q.

Why is that?

20

A.

Well, a third party buy coming into

21

this situation -- if you were to use that as a

22

hypothetical, looking at Minera Mexico, where they

23

brought in my consultants, optimized their long-term

24

plan, prepared a set of projections, and you have a
CHANCERY COURT REPORTERS
A2184

367

D. B. Beaulne - Direct
1

discount rate and you're coming up with a value of 1.8

2

billion, and then you look at comparable public

3

companies and you're trading right along that line --

4

the EBITDA multiple, everything's the same -- I don't

5

see how -- what rationale anyone would have for paying

6

3.1 equity -- 3.1 billion equity for Minera Mexico.

7
8

MR. BROWN:

Thank you.

I have

no further questions.

9
10

Okay.

MR. HENKIN:

Your Honor, do you want

me to proceed?

11

THE COURT:

I want you all to decide.

12

It's really not -- I'm comfortable taking five

13

minutes.

14

else is comfortable.

15

saying is, I'm deferring to our reporters and you all

16

about what your wishes are.

17

MR. HENKIN:

18

I'm comfortable proceeding, if everybody

MR. BROWN:

20

22

I'm happy to proceed,

Your Honor.

19

21

It's really -- so what I'm

It's up to the reporter.

CROSS-EXAMINATION
BY MR. BROWN:
Q.

Good morning, Mr. Beaulne.

You were

23

speaking just now about reasons that you thought

24

Goldman Sachs should have updated its fairness opinion
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before the closing of this transaction?

2

A.

Yes.

3

Q.

Could you show me where in your report

4

is that discussed?

5

A.

That's not in my report.

6

Q.

Okay -- I want to go backwards a

7

little bit with some of the things you discussed.

You

8

talked about SPCC's stock price performance between

9

October 2004 and April of 2005, and you tried to draw

10

some distinctions between how it performed and how

11

other copper companies performed.

12

analysis in your report?

13
14
15

A.

Where is that

I did valuations as of both dates.

the underlying stock prices were part of my analysis.
Q.

Did you do an event study comparing

16

SPCC's stock price performance to the price

17

performance of any other copper or any other mining

18

companies in that period of time?

19

So

A.

No.

The question -- I did not.

The

20

question just related to percentage change in those

21

companies.

That's how I answered it.

22

Q.

You didn't do an event study?

23

A.

Correct.

24

Q.

You didn't do an event study comparing
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SPCC's price, or any other mining stock price to

2

changes in the price of copper?

3

A.

That's correct.

4

Q.

You didn't try to correlate the
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5

changes of any mine company's stock price with the

6

price of copper?

7

A.

Correct.

8

Q.

It sounded like your disagreement with

9

the cash flow forecasts that were prepared for SPCC

10

and used by the special committee and Goldman Sachs

11

and by Professor Schwartz is that they didn't take

12

into account a reserve increase that was announced in

13

2006.

Is that correct?

14

A.

That's not correct.

15

Q.

What was wrong about my statement?

16

A.

What I was saying is that the -- when

17

you do a forecast such as that, you do not just rely

18

on the reported proven and probable reserves that are

19

part of the SEC reporting, which were certified in

20

1998 and 1999.

21

an actual certification was done, then became evident

22

that there was more reserves.

And then as confirmation posts, when

23

As part of a normal process, companies

24

prove out the reserves from an accounting perspective.
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But you have an expectation, when you're doing a

2

forecast, that the company will prove out their

3

reserves over time.

4

Q.
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You're not aware of any evidence that

5

you've seen in the record that SPCC or anybody else

6

knew that the accounting -- that the ore reserves were

7

going to increase in the peruvian mines in 2006, do

8

you?

9

A.

Not specifically.

10

Q.

You have got no training in geology,

12

A.

No.

13

Q.

And you're not an engineer, are you?

14

A.

No.

15

Q.

You don't have any professional

11

No.

do you?

16

training about regarding evaluating life of mine

17

plans, do you?

18

A.

Not professional training, no.

19

Q.

You're also not an expert in security

20

market operations or market structure?

21

A.

That's correct.

22

Q.

And isn't it also true -- I know

23

Mr. Brown asked you some questions about assignments

24

you've done over the years.

Isn't it also true that
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1

you never valued a copper company in the context of a

2

live M&A transaction?

3
4

A.

I couldn't recall specifically if I

had or not.

5

Q.

So sitting here today, you can't

6

remember ever trying to value a copper company in a

7

live M&A transaction?

8
9

A.

I know I valued copper companies.

And

then, as part of acquisitions, whether the acquisition

10

had already been announced or closed before I was

11

doing it, I can't recall specifically.

12

Q.

But you don't ever recall giving a

13

fairness opinion, for example, with regard to the

14

valuation of a copper company in connection with a

15

live M&A transaction?

16

A.

That's correct.

17

Q.

And you've also never tried to value a

18

copper company in the context of a litigation before?

19

A.

That's correct.

20

Q.

Have you ever met, spoken with, or

21

otherwise communicated with any plaintiffs in this

22

case?

23

A.

No.

24

Q.

And who is currently lead plaintiff?
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A.

Is it -- I'm not sure the legal

2

structure.

3

the lead plaintiff is.

4

Q.
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As a derivative action, I'm not sure who

Whoever the lead plaintiff is, do you

5

know if he or she or it has read the report that you

6

submitted in this case?

7

A.

I don't know.

8

Q.

You intended your report, which is

9

JX 47, which you've got in the binder in front of you,

10

you intended it to be a complete summary of the

11

opinions that you were going to offer in this case;

12

right?

13
14
15
16

A.

That was my opinions as of March 16th,

Q.

You haven't issued an updated or

2010.

amended report since then, have you?

17

A.

No, I haven't.

18

Q.

Okay.

19

And your report didn't contain

any DCF analyses of SPCC; is that correct?

20

A.

That's correct.

21

Q.

Your report didn't contain any opinion

22

about the process the special committee followed in

23

this case; correct?

24

A.

That's correct.
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Q.

And you're not offering any opinions

2

about the process the special committee followed in

3

this case; right?

4

A.

That's correct.

5

Q.

And you haven't offered either in your

6

report, or today, any opinions about a DCF value of

7

SPCC at any time; isn't that right?

8

A.

That's correct.

9

Q.

And your report didn't contain any

10

criticism or analysis of any of the cash flow

11

projections that the special committee and its

12

advisors used for either Minera or SPCC; right?

13
14

A.

The comments I made earlier related to

the rebuttal of Dr. --

15

Q.

I was asking about your report.

16

A.

My report was done March 16th, 2010,

17

prior to Dr. Schwartz's report.

18

Q.

That's not what I asked you.

I asked

19

you if your report contained any criticisms or

20

analyses of any of the cash flow projections that the

21

special committee or its advisors used for SPCC or

22

Minera?

23

A.

That's not contained in my report.

24

Q.

You had access to all those cash flow
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projections; right?

2

A.

Yes.

3

Q.

In fact, the reason that your report

4

didn't contain any analysis of the cash flow

5

projections for SPCC is because that wasn't part of

6

your assignment that you got from plaintiff's counsel,

7

correct?

8

A.

No.

9

Q.

It was not part of your assignment?

10

A.

My assignment was to determine the

11

fair number of shares that should be issued for the

12

acquisition of Minera Mexico.

13
14

Q.

So your assignment was to do a DCF of

Minera and divide that by the stock price of SPCC?

15

A.

I was given no guidance on what

16

approach to use.

17

Q.

Were you asked to conduct any analyses

18

of the cash flow projections that the special

19

committee and its advisors used for SPCC?

20
21
22

A.

I wasn't given specific guidance.

My

answer would be no.
Q.

Were you told not to do any analysis

23

of the cash flow projections that the special

24

committee and its advisors used for SPCC?
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1

A.

Sir, can you repeat that?

2

Q.

And you weren't directed -- strike

3

that.

4

You did -- in the end, you didn't do

5

any analysis of the cash flow projections that the

6

special committee and its advisors used for SPCC;

7

isn't that right?

8

A.

In the end meaning --

9

Q.

That resulted in your report.

10

A.

That's correct.

11

Q.

And in preparing your report, you

12

didn't analyze whether the rising copper price in 2004

13

was implicitly incorporated into SPCC's stock price,

14

did you?

15

A.

No.

16

Q.

And you weren't offering any opinions

17

about what happens to the price of a publicly traded

18

company when it announces that its going to acquire

19

another company in a stock-for-stock merge, did you?

20

A.

No.

21

Q.

You would agree with me that there are

22

different political risks associated with investments

23

in different countries; right?

24

A.

Yes.
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And in particular, there were

2

different political risk profiles for Peru and Mexico

3

in 2004?

4

A.

Yes.

5

Q.

Sort of more particularly than that,

6

would you agree that Mexico was considered an

7

investment grade country in 2004, whereas Peru was

8

not?

9
10

A.

I don't recall specifically the

ratings right now.

11

Q.

Now, I think you talked on direct

12

about the primary difference between your DCF of

13

Minera and the DCF of Minera that the special

14

committee and its advisors used being the discount

15

rate; is that correct?

16

A.

As it related to my discounted cash

18

Q.

Correct.

19

A.

That was -- there was small

17

flow?

20

differences, but the primary difference was the

21

discount rate.

22
23
24

Q.

You didn't adjust the cash flows that

were used in the DCF; correct?
A.

Except for the short-term cash flows,
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2
3
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Q.

When you say the "short-term" ones,

you mean you added the stub period for 2004?

4

A.

I adjusted -- well, for the period

5

where there was metal prices from analysts' views for

6

2005, six, and I believe seven, I adjusted for that as

7

well.

8
9
10

Q.

So other than that, in performing your

DCF of Minera, you relied on the cash flow projections
that the special committee and its advisors had used?

11

A.

That's correct.

12

Q.

And do you believe that the

13

adjustments that both Goldman Sachs and

14

Anderson & Schwab had made to Minera's financial

15

projections were reasonable?

16

A.

Yes.

17

Q.

And I think you spoke before that you

18

agree that there is uncertainty around estimates of

19

long-term copper prices?

20

A.

If you're preparing the estimate

21

for -- you know, for purposes of valuation, there --

22

there's -- every one is going to have different

23

estimates.

24

consensus view.

The normal way is to use the market
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Q.

Okay.

You spoke a lot during your

2

direct examination about analysts and their long-term

3

estimates of copper prices.

4
5
6

What do analysts mean when they say
long-term in the forecast that you were talking about?
A.

They -- my discussions with analysts

7

over the years is that, when they're referring to

8

long-term, it's when the prices reach long-term

9

equilibrium.

And for purposes of valuation, that's

10

the appropriate number to use in life-of-mine

11

valuations.

12

Q.

So do they all mean the same thing

13

when they talk about long-term prices -- all these

14

analysts you're talking about?

15
16
17
18
19
20
21

A.

For the most part, my understanding is

that they do.
Q.

And what do they mean?

Does that mean

five years, ten years, 50 years, something else?
A.

It means for, you know, an indefinite

period of time.
Q.

You talked about -- you indicated that

22

means when prices reach equilibrium.

23

have been cyclical for decades.

24

equilibrium?

Copper prices

Where's the

When did copper prices reach
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equilibrium?

2

A.

That's the way the analysts look at

3

it.

4

it's -- the expectation of when it's going to reach

5

equilibrium, not that it's going to exactly occur.

6

That's the appropriate way to -- you know -- to

7

forecast for the long-term price.

8
9
10
11

They're looking at when is the appropriate --

Q.

And these analysts that you're talking

about, they are, or they think they are experts on
commodity pricing, I assume?
A.

Well, the analysts, as well as the

12

companies -- you know, Southern Copper, Phelps Dodge,

13

you know, Freeport-McMoRan -- they also publish what

14

they're using for long-term prices.

15

are determining what they feel the appropriate

16

long-term outlook for copper is, they're also

17

incorporating both their own supply and demand

18

calculations and what companies' views are for

19

long-term prices.

20

Q.

When the analysts

But you're not sitting in this court

21

claiming to be an expert on commodity pricing or

22

commodity price behaviors, are you?

23

A.

No.

24

Q.

You agree with me that all else being
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equal, an increase in the long-term price of copper

2

generally increases the value of a copper company;

3

right?

4

A.

Yes.

5

Q.

And in your report, when what you

6

did -- correct me in I'm wrong on this -- is you chose

7

a long-term price to use for copper and then you

8

derived a DCF for Minera based on that.

9

didn't consider during that process what values might

10

arise for Minera from using different assumptions for

11

the long-term copper price; correct?

12
13

A.

But you

That's correct.
When I looked at the various analysts,

14

and they're all very close to 90, and then, even in

15

February 2005 Phelps Dodge came out and reaffirmed

16

their view that they're using a long-term outlook

17

price of 90, looked at what Southern Peru was

18

announcing to the market as 90, I felt that I didn't

19

need to sensitize.

20

solvency opinion, I'll run a downside scenario and say

21

stress test the cash flows and see what will happen,

22

if you're doing forecasts for financing for a bank or

23

something like that.

24

If I'm doing something, like a

But when I'm doing a valuation, I'm
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1

giving an opinion, I look at the available information

2

and determine what's the appropriate mental price and

3

include that in my opinion.

4

Q.

Now, I noticed in your report there

5

aren't any valuations of Minera at long-term copper

6

prices other than 90 per pound.

7

Duff & Phelps didn't run -- did run DCF analyses for

8

Minera at long-term copper prices other than 90 a

9

pound?

10

A.

I don't recall.

11

Q.

Okay.

12

If you would turn in the binder

that you have to Tab 7.

13
14

Isn't it true that

You'll see the copy of the transcript
of your deposition.

Do you have that?

15

A.

Yes.

16

Q.

And if you would turn to page 93,

17

please, and specifically look at line five.

18

you, "Were any of the sensitivity analyses that we've

19

just been talking about produced to the defendants?"

20

I asked

And we had been talking about DCF's of

21

Minera at prices other than 90 per pound and your

22

answer was, "No.

23

different rates but I concluded on one price forecast

24

and used that in my analysis."

As part of my analysis I look at
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Does that refresh your recollection

2

about the fact that Duff & Phelps had run DCFs with

3

other numbers?

4

A.

There's a difference between looking

5

at a forecast -- the models had sensitivities where

6

you could toggle various copper prices.

7

that as it related to the cash flow forecasts, but

8

that's not necessarily a discounted cash flow, if I

9

don't have my discount rate in there.

10

I looked at

I looked at the

sensitivity of the cash flows to various prices.

11

When -- you're question, as it related

12

to discounted cash flow conclusions, I don't recall

13

looking at it from that perspective.

14
15

Q.

Maybe I can give you some help with

the next question and answer on that same page.

16

I asked you, "And when you say you

17

looked at different rates, what does that mean, that

18

you looked at them.

19

you determined what the valuation would be for Minera

20

based on those rates?"

21

Does it mean, for example, that

And your answer was, "I may have done

22

that as part of my analysis, looked, yeah, what the

23

value -- what the cash flows would look like under

24

different rates.

But I concluded on one rate and just
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used that in my concluded analysis."

2
3
4

Does that refresh your recollection,
Mr. Beaulne?
A.

It says I may have.

5

definitively.

6

conclusions at different rates.

7

I don't know

I just didn't remember if I looked at

Q.

Sitting here today, you still don't

8

remember whether at any point in your analysis you

9

looked at DCF valuations of Minera using long-term

10
11
12
13
14
15

copper prices other than 90 per pound?
A.

I don't recall the other conclusions

of using anything other than 90 per pound.
Q.

But you acknowledged that they were --

the DCFs were run at the other prices?
A.

I can't -- I don't recall.

I know the

16

models that were provided from Goldman had

17

sensitivities where you toggled different prices.

18

when I looked at that, I don't recall in having my

19

discount rate and coming up with a conclusion.

20

don't recall specifically the conclusions were under

21

those scenarios.

22

Q.

And

I just

If I'm understanding correctly what

23

you're saying, you're saying to do what we have just

24

been talking about, it would be a matter of adjusting
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1

two numbers in a spreadsheet, one for the discount

2

rate you wanted to use and the other for the long-term

3

copper price?

4

A.

It depends how much you want to

5

sensitize it.

6

significantly, that changes your production forecast

7

because of the amount of reserves you're going to get

8

out.

9

Because if you increase the price too

It's not as simple as you're describing it.
Q.

Putting that to the side, would you

10

agree if you were to -- you would agree with me that

11

if you were to run a DCF analysis of Minera, using a

12

long-term copper price higher than 90 per pound, you

13

would get a larger value than you would at 90 per

14

pound?

15
16
17

A.

The result of that, the model would

increase, yes.
Q.

Okay.

In connection with the analysis

18

that you did in your report, when you were using SPCC

19

prices, you only cared what the stock price was, not

20

why it was what it was; correct?

21

A.

That's correct.

22

Q.

And you would agree with me that

23

somebody can have an opinion of fair market value that

24

is different from a company's publicly traded stock
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price; right?

2

A.

Yeah, because one's an opinion and one

3

is a fact.

4

opinion an a fact.

5
6

Q.

9
10
11

You can have a difference between an

The difference we were talking about

could be caused by commodity price uncertainty?

7
8
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A.

The difference -- I'm not following

Q.

In the opinion of fair market value

you.

versus the stock price.
A.

Well, any time -- it's difficult to

12

answer that question because somebody can have an

13

opinion of fair market value.

14

it -- I don't know the assumptions underlying the

15

opinion.

16

It's a difficult question to answer.

17

Q.

Whether I agree with

That is different than the stock price.

Okay.

Well, we can go back to your

18

deposition, if you're having trouble, and, in

19

particular, we can look at Pages 218 through 219.

20

And, in particular, if you start at Line 23 on Page

21

218, this was after some colloquy.

22

was reread to you then as well.

23
24

"Question:

And the question

Can there be a difference

between an opinion of value and a company's stock
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price that might be caused by commodity price

2

uncertainty?

3

"Answer:

And the commodity price

4

uncertainty is in the stock price or in the fair

5

market opinion."

6

And I said, "The fair market value."

7

And you said, "Opinion?"

8

And I said, "Yes."

9

Then you said, "Well, someone can have

10

an opinion of fair market value than is different than

11

the publicly traded stock price.

12

if that difference can be caused by commodity price

13

uncertainty?"

And you're asking me

14

I said, "Yes."

15

And you say, "Okay, yes."

16

Do you agree with that?

17

A.

Given that summary, yes.

18

Q.

Okay.

19

You would also agree with me, the

20

assets of a holding company can be worth more on an

21

individual basis than they are as part of a holding

22

company; right?

23
24

A.
the opposite.

That could be the case.

It could be

So on a case-by-case basis.
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Q.

All else being equal, thin liquidity

2

could be detrimental to public stockholders of a

3

company; right?

4

A.

Yes.

5

Q.

And you also agree that using a DCF

6

model is a reasonable way to value a company?

7

A.

Yes.

8

Q.

You could have done a DCF of SPCC on

9
10

your own, couldn't you?
A.

I could have prepared a DCF.

Whether

11

I would have used it in part of my analysis or come up

12

with an appropriate conclusion, I'm not sure.

13
14

Q.

You could have done a DCF analysis

using the materials available to you of SPCC; right?

15

A.

16

analysis.

17

to use it as an opinion is another matter.

18

I could have commenced doing a DCF
Whether I would have felt it was reliable

Q.

If you look at your report, JX 47,

19

and, in particular, pages 48 through 50, you'll see it

20

talks about you observed that the DCF value that

21

Goldman Sachs derived for SPCC was below SPCC's market

22

capitalization.

23

talked about in your direct.

24

A.

In fact, that was something that you

Forty-eight through 50 of my report?
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1

Q.

Your report.

I'm sorry.

2

A.

I was in the transcript.

3

Q.

JX 47.

4

A.

Yes.

5

Q.

You talked in your direct that the DCF

6

that Goldman calculated for SPCC was below its market

7

capitalization?

8

A.

Yes.

9

Q.

Okay.

You didn't do anything to try

10

to determine why the DCF value for SPCC was below its

11

market capitalization; right?

12

A.

Correct.

13

Q.

If you look at Section 3.1 of your

14

report and particularly the second and third sentences

15

on Page 12 -- and the first one -- the second and

16

third sentences on Page 12.

17

"Metals prices on the whole finished 2004 up almost

18

25 percent, due to low inventories and strong demand,

19

most notably from China.

20

operations were expected to bring more product to

21

market in the second half of 2005 and to help ease

22

prices."

23
24

The first one says,

However, increased mine

Then if you flip over to Page 16 of
your report, you'll see that it's the last full
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1

sentence there says, "Copper prices continued to rise

2

in 2004 averaging $1.29 per pound and closing the year

3

all the $1.49 per pound."

4

You see that?

5

A.

Yes.

6

Q.

Okay.

You made those statements in

7

your report.

8

those statements into your analysis or your

9

conclusions about the value of SPCC?

10

A.

But isn't it true that you didn't factor

Well, my value for SPCC is determined

11

by the stock price of SPCC.

12

incorporate that analysis in using the stock price for

13

my analysis.

14

Q.

I didn't need to

And the point of my question, though,

15

is that you didn't examine how those sentences had an

16

impact on the stock price of SPCC, did you?

17

A.

No.

18

Q.

Okay.

And isn't it also true that you

19

didn't try to incorporate the facts that you were

20

trying to set forth in those sentences into your

21

valuation of Minera as well?

22

A.

Well, you're talking about which

23

valuation of Minera?

In my report I have one as of

24

October 21st, 2004, and one as of April 1st, 2005.

So
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when I did the update for April 1st, 2005, I used an

2

updated copper forecast for Minera for 2005 that was

3

significantly higher.

4

my 2005 forecast for Minera, as of October 2004, was

5

$1.21.

6

prices was incorporated into my closing date valuation

7

as of April 1st, 2005.

8
9
10

I think it was $1.45.

And in

So the increase in the short-term copper

Q.

But you didn't update your long-term

copper price that you used in -- as of a closing data
analysis, did you?

11

A.

Yes, I did.

I increased it to 95.

12

Q.

That was based not on the market price

13

movement but on the fact that the analysts' forecasts

14

had changed in that period, correct?

15

A.

That was part of the reason.

16

Q.

What else was part of the reason?

17

A.

I don't.

18

Q.

In your report it states that the only

19

reason you adjusted the long-term copper price was

20

because the analysts had adjusted their views.

21

A.

Correct.

22

Q.

You said that was part of the reason.

23
24

In fact, there was nothing else?
A.

Right.

There was -- that's correct.
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Q.

391

Okay.

2

I want to talk about your comparable

3

companies analysis for a minute.

If you look at

4

Page 38 of your report and specifically Section 7.1.1,

5

you discuss the -- your selection of guideline

6

companies there.

7

set of publicly traded companies based primarily on

8

industry classifications that were similar to Minera

9

as of the fairness opinion date and the closing date?

And you say that you identified a

10

A.

Yes.

11

Q.

You list the companies that you

12

identified.

And those companies are Antofagasta,

13

Grupo Mexico, Phelps Dodge, and SPCC; correct?

14

A.

Yes.

15

Q.

Isn't it true that Phelps Dodge was a

16
17

shareholder of SPCC at the time of this transaction?
A.

Yes.

A small -- you know,

18

Phelps Dodge had a market capitalization -- I can't

19

remember exactly what it was -- of about nine billion.

20

They had, as a percentage of their investment, they

21

had an investment in Southern Copper, yes.

22

Q.

You didn't try to test how

23

Phelps Dodge's investment in SPCC would impact the

24

beta for Phelps Dodge, did you?
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2

A.

cap was so small that I didn't feel it was necessary.

3
4

The percentage of their overall market

Q.

That's not what I asked you.

I asked

you if you tested?

5

A.

I did not do a test.

6

Q.

Okay.

Isn't it also true that Grupo

7

Mexico was also a shareholder of SPCC at the time of

8

this transaction?

9

A.

That's correct.

10

Q.

You also didn't test how Grupo

11

Mexico's beta would be impacted by the fact that it

12

was a shareholder of SPCC, did you?

13
14
15
16

A.
Minera.

But I was doing my valuation for
I don't understand your question.

Q.

Maybe I misstated my question.

was also a holder of SPCC.

17

A.

Yes.

18

Q.

Okay.

19

Grupo

Yes?

And SPCC was another one of

your supposedly comparable companies?

20

A.

Yes.

21

Q.

And did you test how their two betas

22

were related?

23

A.

No.

24

Q.

You engaged in what you called a
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quality review before issuing your report.

2

right?

Isn't that

3

A.

Yes.

4

Q.

And before I took your deposition, you

5

didn't think there was anything in your report that

6

needed to be corrected, did you?

7

A.

That's correct.

8

Q.

You performed in this same section,

9
10

Section 7 of your report, what you called a screen to
find companies to use to report as your comparables?

11

A.

Yes.

12

Q.

And one of the purposes of the screen

13

was to keep in companies that were primarily involved

14

in mining and processing copper; correct?

15

A.

Yes.

16

Q.

Isn't it true that your screen omitted

17

at least one company that was primarily involved in

18

mining copper in 2004: Ivanhoe?

19

A.

That's an incorrect statement because,

20

as I stated in my working papers I provided, when I

21

was doing the selection, I was looking at the annual

22

reports as of 2003.

23

deposition Ivanhoe's financial statements for 2004, if

24

you read the footnotes and if you looked at the actual

When you presented in my
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1

2003 financials, the 2004 do not include the

2

discontinued operations from a sale of their iron ore

3

business.

4

So in 2003, when I was doing my

5

screening as of those annual reports, Ivanhoe

6

primarily was iron ore versus copper.

7

Q.

If you wouldn't mind, Mr. Beaulne,

8

picking from the rack next to you Volume II of the

9

joint exhibits and, particularly, open it to JX 50,

10

please.

11

It should be on the top rack and

12

should say, "Volume II of VI."

In particular, open it

13

to JX 50, which is the annual report for Ivanhoe,

14

financial statements, December 31st, 2004, and 2003.

15

A.

Okay.

16

Q.

And open it to Page 4, please.

17

A.

Okay.

18

Q.

And under, "CORPORATE STRATEGY AND

19

OUTLOOK."

20

record.

21

A.

Read the first two sentences there into the

"Ivanhoe Mines Ltd. is an

22

international mining company currently focused on

23

exploring and developing a major discovery of copper

24

and gold at its Oyu Tolgoi (Turquoise Hill) project in
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Southern Mongolia (The 'Oyu Tolgoi Project')."

2
3

How many sentences do you want me to
read?

4

Q.

First two.

5

A.

"Ivanhoe Mines' operations also

6

include the extraction of copper from a 50% joint

7

venture interest in the Monywa Copper Project in

8

Myanmar."

9

Q.

If you would turn to Page 106, the

10

same document, please, which has the selected

11

financial information regarding the company.

12

you to just look at that and tell me, in 2003 and

13

2004, does it contain any revenue from a source other

14

than copper?

15

A.

I'd like

What you're not understanding is it's

16

an accounting convention.

When you sell a business,

17

it's a discontinued operation and you're not going

18

back into that business.

19

years, that you do not show the results from that

20

discontinued operation.

21

through this screen, I was looking at the 2003

22

financials.

23

will indicate that a majority of the revenue was

24

noncopper.

When you report future

So if you -- when I was going

If you look at the 2003 financials, it
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2

Q.

So you're telling me you looked at the

wrong financials for Ivanhoe?

3

A.

I did my selection for October 21st,

4

2004.

5

were issued after my first valuation date.

6

look at the wrong financials.

7

was looking at the 2003 annual reports.

8
9

These are the 2004 financial statements that

Q.

Okay.

I didn't

My selection criteria

And so look at the revenue

results for 2003 and 2004 that are in this annual

10

report and tell me if they show revenue from anything

11

other than copper?

12

A.

They do not.

But your answer is

13

somewhat misleading in that it's not shown there

14

because of the discontinued operations.

15

revenue from other sources, but it's an accounting

16

convention.

17

going to continue in the future, you do not report the

18

top line revenue on comparable years.

19

Q.

They had

When you sell a business, you're not

So it's your testimony that Ivanhoe

20

had up through 2003 some revenue from something other

21

than copper, but then going forward it was not showing

22

revenue for anything other than copper?

23
24

A.

Well, that's what is indicated in

their 2004 financial, yes.
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2
3

Q.

And you excluded Ivanhoe from your

A.

I would have excluded it anyway

screen?

4

because it's a development.

A number of various

5

reasons, but I would never have -- they didn't have --

6

their mine primarily was development anyway.

7

there's a screen process I went through, then there

8

was a final selection process that I had.

9

asking me questions -- did it meet this criteria?

I --

When you're

10

--this never would have met my final selection

11

criteria.

12

Part of my final selection criteria, I

13

did analysts' reports and what others were thinking in

14

pure play copper and mining process.

15

selection, that's one component of it which you're

16

misleading as far as your questions.

17

selected it as a comparable.

18

Q.

19

October of 2004?

20

A.

21
22

Even this

I wouldn't have

What was the market cap of Ivanhoe in

I can't recall specifically.

But I

know it was, I think, in excess of 1 billion.
Q.

I just want to make sure I understand

23

your comparable companies exercise.

The whole point

24

of it was to find companies to use to value Minera -CHANCERY COURT REPORTERS
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right? --or to assist you in valuing Minera?

2

A.

Yes.

3

Q.

And one of the companies that you

4

selected as a comparable was in fact SPCC; correct?

5

A.

Yes.

6

Q.

So you believe that Minera and SPCC

7

were comparable for valuation purposes as separate

8

companies; correct?

9

A.

For purposes of looking at EBITDA and

10

then blending the Southern Copper with the other

11

comparable companies, I felt that Southern Copper was

12

a similar company for purposes of applying an EBITDA

13

multiple to the metric of Minera Mexico.

14

Q.

Now, two of the companies that you

15

listed that you used as your comparables were NYSE

16

listed.

17

them was listed in London.

One of them was listed in Mexico and one of
Isn't that right?

18

A.

Yes.

19

Q.

You know that there's a concept called

20

a listing premium, meaning that on certain exchanges

21

the company might have a better listing versus than on

22

other exchanges; correct?

23
24

A.

That may be the case.

But I've never

seen anyone adjust a market approach for a listing
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premium.

2
3

Q.

Okay.

So what you're saying is, you

didn't do that here?

4

A.

Correct.

5

Q.

Okay.

6

399

But you understand that the

concept of a market premium exists?

7

A.

It's possible.

I don't know if it

8

exists or not.

I've never seen anyone, in any

9

valuation I've reviewed or looked at or heard of,

10

where you take a comparable company, say

11

Antofagasta -- I think it might have been at some

12

point on the FTSE 100 -- saying because they're on a

13

limited stock exchange I'm going to adjust their

14

multiple.

15

Q.

I've never seen that done.
Okay.

Would you agree with me that a

16

life-of-mine plan is different than a financial

17

projection?

18

A.

Well, a life of mine -- when you use

19

the term "financial projection," what are you

20

referring to?

21
22
23
24

Q.

What is the life-of-mine plan used

A.

It could be used for how you're

for?

going -- how you're going to develop the mine.
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2

Q.

So you would agree, it's essentially

used for production planning; right?

3

A.

That's one thing it's used for.

4

Q.

Can you think of anything else they're

5

used for?

6

A.

7
8
9

preparing a financial projection.
Q.

purposes?

11

A.

13
14
15
16
17

Okay.

But do you know whether plans

are used internally by mine companies for valuation

10

12

Well, it could be used for a basis of

They're used in the process of

developing valuations.
Q.

Are they used internally by mining

companies for their own valuation purposes?
A.

Their own purpose?

I'm not following

you on that.
Q.

Strike that.

You would agree with me

18

that what you described as your market approach is

19

based on when you calculate multiples.

20

on historical results, whereas a DCF valuation of a

21

company is based on anticipated future cash flows and

22

expenses?

23

A.

24

That's based

Well, it's part of my market approach.

I'm looking at estimated 2004 and estimated 2005.

So
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there's a projection component of the market approach.

2
3

401

Q.

It's a short-term projection, though;

correct?

4

A.

Yes.

5

Q.

Whereas DCF is based on a long-term

6

cash flow and expense projections?

7

A.

That's why I reconciled the two.

I do

8

one approach where I'm taking into account the

9

long-term cash flow forecasts, which isn't tied to the

10

market, and then I do the market approach that is

11

looking at more reliable data, as far as you have

12

actual information, and one year forecast is easier to

13

predict and compare the two approaches.

14

Q.

In this transaction SPCC was buying

15

control of Minera, wasn't it?

16

percent?

17
18

A.

Q.
own words.

21
22
23
24

You want me to assume that there

wasn't already control as from the Grupo level?

19
20

Buying 99.15-ish

Well, let me ask you to put it in your
What was SPCC buying in this transaction?

A.

SPCC was buying 99 percent of Minera

Q.

You would agree with me that was a

Mexico.

control position for Minera Mexico?
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A.

Yes, as far as transferring.

2

have SPCC was now going to be the controlling

3

shareholder of Minera Mexico.

4

Q.

So you

Correct.

After you derived your market

5

multiples and applied them to Minera to come up with

6

your estimate for the value of Minera based on your

7

market approach, did you add a premium to that?

8
9

A.

No.

I didn't feel it was appropriate

because, when you add premiums, from a controlling

10

basis you need to look at a few factors: one is, you

11

want to have some similar transactions where you've

12

evidenced premiums.

13

based on whether there's a need for control or a

14

benefit for control, in this situation here, like if

15

you look at the transaction, Anderson & Schwab said

16

there wasn't any synergies.

17

number of different factors.

18

there was no reason to add a premium for control.

19

Q.

And then, for certain industries,

You have to look at a
For this purpose I felt

Have you done any analysis of whether

20

SPCC's shareholders benefitted from the transaction at

21

issue in this case?

22

A.

No.

23

Q.

I'd like to look at another document

24

with you.

If you could take from the stack -- from
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the cart, please, the binder with JX 103 in it,

2

please.

3

A.

Okay.

4

Q.

If you look at JX 103, you will see

5

that it's an e-mail from someone at Goldman Sachs to

6

the special committee and its advisors on July 7th.

7

And it includes a memo from Goldman Sachs, which is

8

the three pages following the e-mail.

9

presentation deck from Goldman Sachs which runs on

It includes a

10

after that, and then it includes some materials sent

11

by UBS.

12

Do you see that?

You can just read

13

the cover e-mail.

14

copy of 'Discussion Materials' sent by UBS as well as

15

a memorandum with observations."

16

It says, "We are also attaching a

That's in the cover e-mail?

17

A.

Yes.

18

Q.

So you see all of those things?

19

A.

Yes.

20

Q.

Okay.

If you would, turn to the page

21

that is Bates stamp SP COMM 006945, please.

22

with me?

23

A.

Yes.

24

Q.

Okay.

Are you

You'll see that that page at

CHANCERY COURT REPORTERS
A2221

404

D. B. Beaulne - Cross
1

the top is headed "Price/NAV Analysis."

2

at the top, "Copper producers are trading at a 30%

3

premium to DCF values; SPCC is trading at a higher

4

premium based on management model results."

5

And it states

Do you see that?

6

A.

Yes.

7

Q.

Then it has a table showing

8

comparisons of DCF values for a number of copper

9

companies and that includes, by the way, Antofagasta

10

and Phelps Dodge.

Those were two of your comparable

11

companies with their market prices.

Do you see that?

12

A.

The table just --

13

Q.

Just below the header.

14

A.

Yes, I see it.

15

Q.

Okay.

It also has a set of entries

16

lower down in the next section for Freeport-McMoRan

17

which you didn't include as a comparable in your

18

report.

Do you see that?

19

A.

Yes.

20

Q.

My question for you is, is there

21

anything in your report that contradicts in any way

22

the calculations that are set forth in this chart on

23

Page 6945?

24

A.

Well, it's not -CHANCERY COURT REPORTERS
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2

Q.

You didn't do any analysis in your

report that addresses these same issues, did you?

3

A.

It's not an appropriate valuation --

4

generally accepted valuation method -- to take a

5

multiple of a discounted cash flow.

6

analysts, what their basis for net asset value is, how

7

they're determining -- sometimes net asset value they

8

only go ten years.

9

assumptions are.

I don't know the

You don't know what the other
You don't know if they're optimizing

10

it.

11

have even presented valuations to the Securities

12

and Exchange Commission, they will not allow you to

13

present a valuation where you're using a multiple of a

14

DCF.

15

incorrect.

16

It's just -- and I've -- in cases where people

So that is their approach that is completely

Q.

17
18

Okay.
Turn to the next page that's Bates

stamped SP COMM 006946.

19

A.

Yes.

20

Q.

Do you see at the -- toward the bottom

21

of that page it talks about two analysts reports, one

22

by Santander and one by RBC Capital Markets that

23

report DCF per share prices for SPCC of $20 per share,

24

and 21.60 per share, respectively?
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A.

I see that, yes.

2

Q.

Okay.

406

In fact, those are two

3

analysts' reports that you reviewed or considered as

4

part of your report, aren't they?

5
6
7

A.

They may be -- I reviewed a lot --

considered a lot of analysts' reports.
Q.

If you have any doubt about it, you

8

can look at 96 of your report and you'll see those two

9

analysts' reports listed in your list of materials

10

considered?

11

A.

I believe you.

12

Q.

Okay.

But in contrast to that, this

13

document that we've just been looking at, which I will

14

tell you starts on page -- Bates Page 6924 in JX 103

15

and runs through Bates Page 6950, that document isn't

16

listed in the list of documents considered in

17

connection with your report.

18

you because I've looked through the list.

I'll represent that to

19

A.

Okay.

20

Q.

Interestingly, though, the document

21

immediately before it, the Goldman Sachs presentation

22

deck is listed in your report, and that's listed under

23

SP COMM 6858 through 6923 on Page 79 of your report.

24

Why is it that you were given a copy of the
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Goldman Sachs deck but not the UBS deck that are part

2

of JX 103, both of them?

3
4
5

A.

I don't recall the specifics.

I

received a lot of documents.
Q.

I know you received a lot of

6

documents.

The list of documents you considered was

7

quite long.

8

JX 103 but not the very following part of JX 103?

I'm asking you why you got one part of

9

A.

I don't know.

10

Q.

Who made that decision?

11

A.

I don't know.

12

Q.

Was it somebody at Duff & Phelps or

13
14

somebody at plaintiff's counsel?
A.

The document -- you know, I don't know

15

why the document we -- we -- we didn't receive it or

16

why it's not on the list.

17

Q.

I just don't know.

If you look at the very first page of

18

JX 103 that's Bates stamped SP COMM 6854, you'll

19

notice it was marked as a single exhibit during the

20

depositions in this case.

21

up when it was given to you?

22
23
24

A.

Do you know it was broken

I don't know the reason for that not

being included in my report as a document considered.
THE COURT:

Are we done with this
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subject?

2

MR. HENKIN:

3

THE COURT:

4
5

Yes, Your Honor.
We're going to break and

come back tomorrow morning.
(Court adjourned at 12:00 p.m.)

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
CHANCERY COURT REPORTERS
A2226

409
1

INDEX

2

PLAINTIFF'S WITNESSES

3

Daniel B. Beaulne

4

DEFENDANTS' WITNESSES

5

Raul Jacob

6

Direct
331

293

Cross
367

310

Redr.

Recr.

--

--

326

329

- - -

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
CHANCERY COURT REPORTERS
A2227

EFiled: Mar 5 2012 3:26PM EST
410
Filing ID 42877417
Case Number Multi-case

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN RE SOUTHERN PERU COPPER CORPORATION :
SHAREHOLDER DERIVATIVE LITIGATION
:
:

Consolidated
Civil Action
No. 961-CS

- - Chancery Courtroom No. 12A
New Castle County Courthouse
500 North King Street
Wilmington, Delaware
Friday, June 24, 2011
9:07 a.m.
- - -

BEFORE: HON. LEO E. STRINE, JR., Chancellor.

- - -

TRIAL TRANSCRIPT - VOLUME IV
- - -

-----------------------------------------------------CHANCERY COURT REPORTERS
New Castle County Courthouse
500 North King Street - Suite 11400
Wilmington, Delaware 19801
(302) 255-0521

A2228

411
1
2
3
4
5
6

APPEARANCES:
RONALD A. BROWN, JR., ESQ
MARCUS E. MONTEJO, ESQ.
Prickett, Jones & Elliott, P.A.
-andLEE D. RUDY, ESQ.
JAMES H. MILLER, ESQ.
ERIC L. ZAGAR, ESQ.
of the Pennsylvania Bar
Kessler, Topaz, Meltzer & Check, LLP
for Plaintiff

7
8
9
10
11
12
13
14
15

S. MARK HURD, ESQ.
KEVIN M. COEN, ESQ.
Morris, Nichols, Arsht & Tunnell LLP
-andALAN J. STONE, ESQ.
DOUGLAS W. HENKIN, ESQ.
MIA C. KOROT, ESQ.
SETH ZORACKI, ESQ.
of the New York Bar
Milbank, Tweed, Hadley & McCloy LLP
for Defendants Americas Mining
Corporation, German Larrea Mota-Velasco,
Genaro Larrea Mota-Velasco, Oscar Gonzalez
Rocha, Emilio Carillo Gamboa, Jaime Fernando
Collazo Gonzalez, Xavier Garcia de Quevedo
Topete, Armando Ortega Gomez, and Juan
Rebolledo Gout

16
17
18

RICHARD L. RENCK, ESQ.
Ashby & Geddes, P.A.
for Nominal Defendant Southern Peru Copper
Corporation (now known as Southern Copper
Corporation)

19
20

- - -

21
22
23
24
CHANCERY COURT REPORTERS
A2229

412
1

THE COURT:

2

MR. HENKIN:

3

THE COURT:

4

DANIEL S. BROWN, resumed.

5
6

Good morning, everyone.
Good morning, Your Honor.
You may proceed.

CONTINUED CROSS-EXAMINATION
BY MR. HENKIN:

7

Q.

Good morning, Mr. Beaulne.

8

A.

Good morning.

9

Q.

I'd like to ask you, between the time

10

we adjourned yesterday and this morning, did you speak

11

to any of plaintiff's counsel about your testimony or

12

about the case in general?

13

A.

No.

14

Q.

If you would, please, I've put some

15

binders in front of you, on the desk in front of you.

16

If you would take Volume II, please, and turn to JX

17

67, please.

18

A.

Okay.

19

Q.

If you look at the first page, you'll

20

see that this is a retainer letter for Anderson &

21

Schwab.

22

Bates stamped SP COMM 018538.

And I'd like you to turn to the page that's

23

A.

Okay.

24

Q.

And if you look at the section
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1

captioned "OUR UNDERSTANDING OF THE ASSIGNMENT,"

2

please look at the fourth bullet point there, the one

3

that says, "The Committee also plans to hire a metals

4

and mining consultant primarily to assist Goldman

5

Sachs in conducting a detailed operational due

6

diligence of the assets involved in the Proposal."

7

And it continues, "The Consultant will

8

particularly focus on the feasibility of the

9

projections for each company based on the mining

10

infrastructure and asset quality of each company."

11

Do you see that?

12

A.

Yes.

13

Q.

And then if you turn to the next

14

section, immediately following that bullet point

15

titled "ASSETS TO BE EVALUATED," you'll see that

16

section continues onto the next page and the page

17

following, 18540.

18

and it talks about the Minera Mexico assets.

19

on the next page, 18539, it has a section that

20

continues to 18540 that talks about Southern Peru

21

Copper Corporation.

22

And it starts with "Grupo Mexico"
And then

Do you see that?

23

A.

Yes.

24

Q.

I looked at the documents considered
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1

list in your report, but I didn't see this document,

2

JX 67, listed in there.

Had you seen it before today?

3

A.

I can't recall if I had or not.

4

Q.

Did you consider this document in

5

forming the opinions that you expressed in your report

6

or in your direct testimony yesterday or in any of

7

your testimony yesterday?

8

A.

No.

9

Q.

Okay.

10

You can put that volume aside.

MR. HENKIN:

Your Honor, at this

11

point, I'd like to show Mr. Beaulne a document that's

12

not in any of the exhibit binders.

13

pass out copies to the Court and counsel?

14

THE COURT:

15

MR. HENKIN:

16
17

May I approach and

Sure.
Thank you.

BY MR. HENKIN:
Q.

Mr. Beaulne, I've handed you a

18

document that has been marked DX 2, and it is a fax or

19

set of faxes from Anderson & Schwab Bates stamped

20

AS0001016 through 1029, and I'd like us to focus on

21

the letter that's in that fax which starts on Page

22

1020 at the bottom.

23

is a wrap-up letter that Anderson & Schwab did dated

24

October 21, 2004.

And if you look, you'll see this
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And it starts out by saying, "The

2

purpose of this letter is to confirm to you" -- and

3

it's directed to Goldman Sachs -- "certain of the work

4

that has been done by Anderson & Schwab for the

5

special committee of disinterested directors of SPCC."

6

Do you see that?

7

A.

Yes.

8

Q.

And if you turn to the very next page,

9

do you see in the middle of the page, it states, "SPCC

10

mines and facilities visited were:" and then it lists

11

SPCC mines?

12

A.

Yes.

13

Q.

And do you see in the next section it

14

says that, "Specific areas of A&S's focus were:" the

15

first bullet point is, "Geological model, mineralogy

16

ore types, grade variations, structure, hardness,

17

etc."?

18

A.

Yes.

19

Q.

And the next point is "Methodology of

20

ore reserves and resources."

Do you see that?

21

A.

I'm sorry.

What page are you on?

22

Q.

1021.

23

A.

The next bullet?

24

Q.

The next bullet.
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1

A.

Yes.

2

Q.

You see that?

3

A.

Yes.

4

Q.

You see the fourth bullet point in

5

that section talks about "Future mining and processing

6

plans in comparison to historical costs, grades,

7

recoveries, production."

8

A.

Yes.

9

Q.

Okay.

And then if you turn to the

10

page that's Bates stamped 1023, do you see that there

11

is a multiple-paragraph discussion of what A&S did to

12

analyze geology, reserves and mine plans?

13

read it into the record, but it goes on for quite a

14

few paragraphs and it's captioned "Geology, Reserves

15

and Mine Plans."

16

A.

Yes.

17

Q.

And if you turn to the page that's

I won't

18

stamped 1024, do you see the first bullet point that

19

says, "Generally, A&S considers that mine planning was

20

satisfactory for the purpose of valuing both

21

companies"?

22

A.

Yes.

23

Q.

And we talked before that this was

24

sent to the special committee and its advisors.

Did
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1

you consider this document, DX 2, in forming any of

2

the opinions you've expressed in this case, whether in

3

your report or in testifying?

4

A.

Yes.

5

Q.

How so?

6

A.

Well, I looked at all the A&S

7

documents, and based on my review of the documents and

8

the work that they did, they weren't provided with

9

independent mining optimization plans to maximize the

10
11

output from the various mines at Southern Peru.
Q.

Nevertheless, they considered the

12

materials that they had adequate to value both

13

companies; isn't that correct?

14

A.

That may be correct in that statement.

15

However, they did note -- and I can't remember the

16

exact document, but they did note that optimization

17

plans could have been done for Southern Peru and they

18

were not done.

19

Q.

Okay.

And you say that you've looked

20

at all of the Anderson & Schwab documents but you

21

can't remember whether you looked at JX 67, which was

22

also an Anderson & Schwab document.

23
24

A.

I just didn't recall looking at it.

looked at all the Anderson & Schwab documents.

I

I
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1

didn't memorize all the engagement letters and

2

everything that was in there.

3
4
5
6

Q.

How do you know you looked at all the

Anderson & Schwab documents?
A.

Because I recall looking at it.

But I

received them in mid-2009.

7

Q.

8

question.

9

A.

No, you may have misunderstood my
How do you know you looked at all of them?
Well, as listed in my report, I

10

received a large production from Anderson & Schwab, so

11

I looked at all those documents.

12

Q.

And did you insure that that

13

production was everything that was produced by

14

Anderson & Schwab?

15

A.

That was my understanding.

16

Q.

How was that your understanding?

17
18

Who

told that to you?
A.

That was just my understanding.

I

19

can't recall who told it to me, but my understanding

20

was that I received the entire production from

21

Anderson & Schwab.

22
23
24

Q.

Well, let's try it again.

Did someone

tell you you've got everything from Anderson & Schwab?
A.

At one point, I believe someone did,
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but I don't recall specifically who told me that.
Q.

So someone said to you specifically,

3

We have produced to you or we have sent to you every

4

single document that was produced by Anderson & Schwab

5

in this case?

6

A.

I don't know if it was that specific,

7

but my understanding was that I had the entire

8

Anderson & Schwab production.

9

THE COURT:

Let me just ask you, did

10

you say to the lawyers you were working with, "I want

11

the entire production and I'll determine what's most

12

important in my work," or were you relying on them to

13

cull the production down and send you what they

14

thought was pertinent?

15

THE WITNESS:

My understanding of how

16

it transpired was for Goldman Sachs and Anderson &

17

Schwab, I requested and received the entire

18

production.

19

conversation -- that was my understanding and request.

20

I don't know, you know, specifically the

THE COURT:

Your request was to

21

receive the entire production as it came from the

22

sources and then for you to make the relevancy

23

determination based on your review of the whole

24

production?
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Yes.

BY MR. HENKIN:

3

Q.

Mr. Beaulne, if you'd pick up

4

Volume VI of the binders that are in front of you,

5

please.

And turn to JX 162, please.

6

A.

Yes.

7

Q.

And if you look at that document,

8

you'll see it's notes of a meeting in Miami on

9

June 11th, 2004, which the attendees were the special

10

committee members, Goldman Sachs, Latham & Watkins,

11

the Mijares firm, and Anderson & Schwab?

12

A.

Yes.

13

Q.

And if you'll turn to the page that's

14

Bates stamped 12691 at the bottom, and it's the --

15

what I'd like you to look at is the last bullet point

16

that follows a series that precedes a series of

17

dashes.

18

different measures, GS placed an equity value of $1.3

19

to 1.7 billion on MM."

The bullet point states, "Using several

20

Do you see that?

21

A.

Yes.

22

Q.

And the first dash after that states

23

"MM used $1.00 per pound copper prices and $4.90 per

24

pound molybdenum prices throughout the model as
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1

opposed to GS's $0.85 per pound for copper and $2.50

2

per pound as molybdenum for long-term prices.

3

difference in price creates $1 billion of value in the

4

[Minera Mexico] model."

5

This

Do you see that?

6

A.

Yes.

7

Q.

Did you consider this document in

8

forming any of the opinions you've expressed in your

9

case, in this case?

10

A.

Not that I recall.

11

Q.

All right.

12

You can put that document

aside.

13

We've been talking about some of the

14

discussions of what Anderson & Schwab did, and now I

15

want to talk about what you did.

16

it true that you didn't review the SPCC financial

17

projections as they were adjusted by Goldman Sachs and

18

Anderson & Schwab in any detail?

19

wasn't part of your work assignment in this case?

20

A.

You didn't -- isn't

In other words, that

I didn't have a specific work

21

assignment.

My assignment was to determine the

22

fairness of the -- my initial assignment was to

23

determine the initial shares that should be issued by

24

SPCC to acquire Minera Mexico.

Then I was asked to do
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1

a rebuttal of Dr. Schwartz's report.

2

question?

3

directions I received.

4

So what is your

I wasn't given direction -- that was my two

Q.

Did you review in detail the SPCC

5

financial projections as they were adjusted by Goldman

6

Sachs and Anderson & Schwab?

7
8
9

A.

Yes.

That's the question.

As part of my rebuttal to

Dr. Schwartz, I looked at the SPCC projections.
Q.

Okay.

Isn't it true that you don't

10

know one way or the other whether what

11

Anderson & Schwab did with regard to the SPCC

12

projections was right or wrong?

13

A.

My understanding is the only

14

adjustment they made to SPCC was to -- as far as the

15

revenue and the operating costs, they didn't make any

16

adjustments upwards or downwards; and then for the

17

environmental capital expenditures, they made an

18

adjustment on the environmental retrofit.

19

Q.

You didn't listen to my question.

20

you have a view one way or the other whether what

21

Anderson & Schwab did with respect to the SPCC

22

projections the committee used was right or wrong?

Do

23

A.

Well, you asked me specifically about

24

the adjustments.

So as it relates to the forecast,
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1

they didn't make any adjustments.

2

saying, is it correct not to make any adjustments?

3

that your question?

4
5

Q.

So what you're
Is

Is it correct -- do you believe they

should have made other adjustments?

6

A.

Well, they were provided with a

7

forecast, and it would be impossible for them to make

8

an upward adjustment without having someone come in

9

independent and do a new mine optimization plan.

10

Q.

And they didn't indicate they felt --

11

there is nowhere in the record that you're aware of

12

where Anderson & Schwab indicated that they were

13

dissatisfied or anything or any other criticism with

14

the final results that the special committee used?

15

A.

There was a recommendation that a mine

16

optimization plan should have been done.

17

your words where they said they were dissatisfied, I

18

didn't see anything in the record specifically in that

19

regard.

20

Q.

As far as

In your direct testimony, you asserted

21

that SPCC used 90 cents per pound as the long-term

22

copper price for internal planning.

23

that?

24

A.

Do you recall

Yes.
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1

Q.

Would you take Volume III?

2

be right there.

3

please.

It should

And specifically turn to JX 102,

4

A.

Okay.

5

Q.

And specifically, I'd like you to turn

6

to Page 18, please.

7

A.

Okay.

8

Q.

In the middle of that page, under

9

"Valuation," the third bullet point says, "Company

10

copper price assumption of U.S. $1 per pound and moly

11

of 4.9 per pound through the life of mine.

12

Sensitivities performed to copper and moly prices."

13

Do you see that?

14

A.

Yes.

15

Q.

And then if you turn to JX 106,

17

A.

Okay.

18

Q.

And also turn to Page 18 of that

16

19

please.

document, please.

20

A.

Okay.

21

Q.

And in the middle of that page, the

22

second bullet under "Methodology," the last sentence

23

of that section, of that bullet point, reads,

24

"Original copper price assumption of U.S. $1.00 per
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1

pound and molybdenum at U.S. $4.9 per pound fixed

2

through the life of mine were provided by SPCC

3

management."

4

Do you see that?

5

A.

Yes.

6

Q.

Did you consider either of these

7

documents when you asserted that SPCC had used 90

8

cents a pound for long-term planning?

9
10

A.

I was referring to their assertion in

their public 10-K filing.

11

THE COURT:

12

THE WITNESS:

13

MR. HENKIN:

14

Pass the witness.

15

MR. BROWN:

No further questions,

THE COURT:

Thank you, sir.

16

No.
Thank you, Your Honor.

Your Honor.

17
18

So the answer would be no?

step down.

19

Next witness.

20

MR. HENKIN:

21
22
23
24

You may

Your Honor, the AMC

defendants call Eduardo Schwartz.
EDUARDO SCHWARTZ, having been duly
affirmed, was examined and testified as follows:
MR. HENKIN:

May I?
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1

THE COURT:

2

If I said, "You may not," what would

3

we do?

4
5

You may.

MR. HENKIN:

I just -- I probably

would appeal, Your Honor.

6

THE COURT:

It's a procedural issue.

7

It's quite tempting.

You know, just to put off the

8

pain for a while, you know, I'll make you take an

9

interlocutory appeal, come back, do it after the

10

summer when I get inevitably reversed for, "What do

11

you mean 'you may not'?"

12
13

DIRECT EXAMINATION
BY MR. HENKIN:

14

Q.

Dr. Schwartz, would you please give

15

the Court a brief summary of your educational

16

background?

17

A.

I have an engineering degree from the

18

University of Chile and have a Master's and a Ph.D. in

19

finance from the University of British Columbia in

20

Canada.

21
22
23
24

Q.

And your degree from the University of

Chile, is that similar to a U.S. four-year degree?
A.

No, it's a six-year degree.

At that

time, engineering in Chile was six years.
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Would you please give the Court a

2

brief summary of your employment since you received

3

your Ph.D.?

4

A.

After receiving my Ph.D., I taught at

5

the University of British Columbia for ten years; and

6

I have been teaching now at the UCLA, University of

7

California in Los Angeles, for the last 25 years.

8
9

Q.

And if you would turn -- there should

be a binder of documents for you, probably it's over

10

on the right there, that says, "SUPPORTING EXHIBITS

11

FOR EDUARDO S. SCHWARTZ," and if you would turn to

12

Tab 3 in that binder, please tell the Court what that

13

document is.

14

A.

This is my CV.

15

Q.

And is that -- when you say your CV,

16

is that your most current CV?

17

A.

Yes, I believe it is.

18

Q.

Is it accurate?

19

A.

Yes.

20

Q.

Would you please summarize for the

21

Court the primary areas in which you teach and conduct

22

research in connection with your position at UCLA?

23
24

A.

Well, I teach investment classes.

teach corporate finance classes.

I

I teach evaluation.
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That's my main areas of teaching.

2

And in research, I have done research

3

in a lot of areas, including the stochastic behavior

4

of commodity prices, the evaluation of natural

5

resource investments, and the real option approach to

6

valuation.

7

Q.

In connection with your research and

8

teaching, do you contribute regularly to any scholarly

9

publications?

10

A.

Yes, I do.

11

Q.

Which ones, for example?

12

A.

Well, I publish in most of the main

13

journals, like the Journal of Finance, the Journal of

14

Financial Economics, the Review of Financial Studies.

15
16
17
18

Q.

associate editor for any journals?
A.

I've been an associate editor of over

12 journals.

19
20

And have you been an editor or

THE COURT:

Is that because you just

can't keep a job?

21

THE WITNESS:

Yes.

22

for a long time in the profession.

23

BY MR. HENKIN:

24

Q.

Well, I have been

If you would turn to Pages 4 through
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1

13 of your CV, so that's Tab 3, JX 49, is that a list

2

of all the articles and papers that you've published?

3

A.

Yes.

4

Q.

Now, do any of those papers relate to

5

valuing natural resources and commodities?

6

A.

Yes.

7

Q.

About how many of them?

8

A.

Between all these areas, commodities,

9
10
11
12

valuation of natural resources, real options, I have
over 20 papers, I believe.
Q.

Have you ever worked on actually

valuing mines?

13

A.

Yes.

14

Q.

For example, have you ever worked with

15

a company called Codelco?

16

A.

Yes, I did.

17

Q.

Would you please tell the Court what

18
19

Codelco is?
A.

Codelco is a very large copper mining

20

company in Chile.

I believe at that time, it was the

21

largest copper company in the world and I believe it

22

still is.

23

Q.

And what did you do with Codelco?

24

A.

I helped them value copper mines.
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And have you ever worked with a

2

company called Crown Investments Corp. of

3

Saskatchewan?

4

A.

Yes, I did.

5

Q.

And what did you do with them?

6

A.

I helped them value uranium mines.

7

Q.

Have you ever worked with a company

8

called Aberford Resources?

9

A.

Yes, I did.

10

Q.

What did you do with Aberford

11

Resources?

12

A.

I helped them value gold mines.

13

Q.

And have you ever worked with a

14

company called British Petroleum?

15

A.

Yes, I did.

16

Q.

What did you do at BP?

17

A.

I helped them develop a framework to

18

develop gold mines.

19
20

THE COURT:

Were they actually British

Petroleum?

21

THE WITNESS:

22

THE COURT:

23

Petroleum?

24

BY MR. HENKIN:

I went to London.
Were they actually British

I know there is some sensitivity --
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2

Q.

I think the Judge is asking was it

actually called "BP" or was it another name?

3
4

A.

I think it was 1986, or something like

that.

5
6

THE COURT:

So the "B" might have

stood for something then.

7
8
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THE WITNESS:

Yes.

BY MR. HENKIN:

9

Q.

Dr. Schwartz, do any of the courses

10

that you teach or have taught relate to valuation

11

techniques?

12

A.

Most of the courses that I teach

13

relate to valuation or financial assets or real

14

assets.

15

Q.

And last question about your

16

background.

Do you have any experience actually

17

working in the mining industry?

18

A.

Yes, I do.

19

Q.

Can you describe that for the Court,

A.

After getting my engineering degree

20
21

please?

22

and working a few years in Chile, I was hired by an

23

iron ore company, and I worked for four years.

24

Q.

What was the name of that company?
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7

A.

The company was named Compania Minera

Santa Barbara.
Q.

And did Minera Santa Barbara have

mines other than iron ore mines?
A.

Their main metal was iron ore but they

also had some underground copper mines.
Q.

If you would turn to Binder II in the

8

exhibit in front of you, which is JX 48.

9

identify that document for the Court, please?

10
11
12
13

A.

Yes.

And can you

This is the expert report that I

wrote for this case.
Q.

And does that report contain a summary

of your opinions relating to this case?

14

A.

Yes.

15

Q.

And is that summary on Pages 2 and 3?

16

A.

Yes.

17

Q.

Okay.

Would you summarize for the

18

Court your understanding of the transaction that's at

19

issue in this case?

20

A.

My understanding is that it was an

21

exchange of shares from Southern Peru and a subsidiary

22

of Grupo Mexico, which entailed practically the

23

whole -- all of the assets of Minera Mexico.

24

Q.

So it was a stock-for-stock merger?
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A.

A stock-for-stock merger.

2

Q.

And what did SPCC receive in the

3

transaction?

4
5

A.

Essentially all the assets of Minera

Mexico, I think 99.15 shares of Minera Mexico.

6
7

433

Q.

And what did AMC receive in the

transaction?

8

A.

67.2 million shares of SPCC.

9

Q.

Did you come to a conclusion about

10

whether that transaction was fair to SPCC?

11

A.

Yes, I did.

12

Q.

What is that conclusion?

13

A.

My conclusion was the transaction was

14

fair to SPCC.

15

Q.

Let's talk about your methodology.

16

How did you determine that the merger was fair to

17

SPCC?

18

A.

Well, I believe that the most reliable

19

way of determining the appropriate exchange of shares

20

in this case was to do a relative valuation, which

21

essentially is valuing both of these companies using

22

the same methodology and the same assumptions.

23
24

These were very similar companies.
These were both mining companies in which over
CHANCERY COURT REPORTERS
A2251

434

E. Schwartz - Direct
1

80 percent of the revenue came from the sale of

2

copper, both of them.

3

companies is basically related to the amount of

4

reserves they had.

5

these two companies were very similar.

6

reserves of Minera were higher than the reserves of

7

SPCC.

8
9

And the value of mining

And in this case, the reserves of
If any, the

So if you take -- first, this is a
very big picture.

You are comparing here two mines

10

that are very similar in terms of their production or

11

their reserves.

12

detailed analysis because we have to analyze when

13

those reserves were extracted, at what cost, and so

14

forth.

15

analysis.

16

very, very similar companies.

17

Naturally, we have to do a more

So that's why I did a discounted cash flow

Q.

But if you take the big picture, they were

And I think you may have misspoken a

18

moment ago when you were talking about comparing

19

mines.

You mean mining companies?

20

A.

Mining companies.

I'm sorry.

21

Q.

Stop on the similarity a moment.

I

22

think this is what you were talking about as a big

23

picture.

24

similarities that you were just describing?

Have you created a chart that describes the
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A.

Yes, I did.

2

Q.

And if you turn to Tab 6 in your

3
4

binder, is that the chart that you created?
A.

5

Yes.
MR. HENKIN:

And Your Honor, this is

6

Defendants' Demonstrative Exhibit 1.

7

BY MR. HENKIN:

8
9
10

Q.

Would you explain to the Court what

Defendants' Demonstrative Exhibit 1 shows?
A.

It shows the reserves for different

11

metals for both SPCC and Minera Mexico.

12

can see that if you look at copper alone, Minera

13

Mexico has slightly higher reserves.

14

consider, for example, precious metals, gold, for

15

example, the reserves of Minera Mexico were eight to

16

ten times larger than SPCC.

17

50 percent larger.

18

and SPCC had a little more of molybdenum.

19

a big picture, the fact that we are comparing here

20

similar mining companies.

21
22
23
24

Q.

And here you

But then if you

Silver, they are

Minera Mexico has zinc and lead,
So this is

And where were Minera Mexico's assets

located?
A.

Well, Minera's assets were located in

Mexico and SPCC's assets were located in Peru.
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Q.
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Was Mexico considered an investment

grade country as of 2004?

3

A.

Yes.

4

Q.

What about Peru?

5

A.

No.

6

Q.

Is there uncertainty in predicting

7

long-term metal prices?

8
9

A.

predicting metal prices.

10
11

There is tremendous uncertainty in

Q.

Can you give the Court an example

related to this case of that type of uncertainty?

12

A.

Well, in the date of the transaction,

13

October of 2004, the average of the analysts'

14

predictions for the long-term copper price was 90

15

cents.

16

later, which is a long term from that point of view,

17

the price is over $4.

18

time were 90 cents.

19

practically impossible to predict future copper

20

prices.

21
22
23
24

That was the average.

Q.

Today, seven years

And the predictions at that
That shows you that it's

How does the relative valuation method

that you used address that sort of uncertainty?
A.

Since I am using the same methodology

and the same assumptions, in particular, the same
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1

assumptions for metal prices or copper prices, in

2

particular, for both companies, they share

3

consideration -- the values of the companies are very

4

dependent on the copper price, very dependent.

5

the share consideration is not because both companies

6

move up or down with the increase or decrease in the

7

price of copper.

8
9

But

In this case, Minera Mexico was more
sensitive to the price of copper.

When we increase

10

the price of copper, the value, the present value of

11

Minera Mexico went higher than the other, but still,

12

the relative valuation was such that the transaction

13

was fair at any range of reasonable copper prices.

14

Q.

Reasonable long-term copper prices?

15

A.

I'm sorry.

16

copper prices.

17

price.

18
19
20

Reasonable long-term

I always refer to long-term copper

I'm sorry.
Q.

And is relative valuation a recognized

methodology?
A.

It is a strict application of

21

valuation technology.

There is no magic to this.

22

I am valuing one company using one methodology, I

23

value the other one using the same methodology with

24

the same assumptions, and I compare them.

As
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Q.
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So after you applied the assumptions

2

that you used to both Minera and SPCC, what did you

3

find about the transaction in terms of its fairness?

4

A.

I found that the transaction was fair.

5

And let me see.

6

67.6 million shares, I believe.

7

report.

8

that the transaction was fair.

9

I thought the exchange was
I have it in my

And since they were paying 67.2, I concluded

Q.

If you had been asked by the special

10

committee in 2004 to advise them what methodology to

11

use in evaluating this transaction, what would you

12

have advised?

13
14

A.

I would have recommended a very

similar methodology as the one I used.

15

Q.

16

analyses?

17

A.

Would you have relied on multiples

Well, when you have so much data, you

18

have cash flows for the life of the mines, you have 60

19

years or 50 years, why should you use a multiples

20

methodology that uses one year?

21

against multiples methodologies, but in this case,

22

where you have so much more data to rely on, an

23

opinion using multiples didn't seem to me to be the

24

best way to go.

I don't have anything
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In particular, looking at the cash

2

flows of these companies, you can see that they change

3

a lot from year-to-year, depending on the mine plans,

4

how much they are extracting.

5

And as Mr. Palomino mentioned on

6

Monday, given the mine plans of these two companies,

7

for the first few years, the cash flows from SPCC were

8

higher, but the plans were that after, I don't know

9

how many, three or four years, the cash flows for

10

Minera would be higher.

11

So I know that investment banks like

12

to use multiples, but I believe that if we have the

13

better data, I think the discounted cash flow approach

14

taking all the date available is the superior method.

15
16
17

Q.

Did you derive a value for SPCC itself

using a DCF at 90 cents per pound for copper?
A.

Yes.

Using the same assumption that I

18

had for Minera Mexico, I valued SPCC.

19

got to determine what was the amount of shares that

20

should be traded.

21

Q.

That's a way I

And what value, what absolute value

22

did the DCF of SPCC arrive at compared to its observed

23

market capitalization?

24

A.

Using a 90 cents long-term price of
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copper, I obtained a value, a market capitalization,

2

for SPCC substantially lower than the market price.

3
4

Q.

And is that similar to what Goldman

Sachs' analysis showed?

5

A.

Yes.

6

Q.

Did you try to determine why the DCF

7

value for SPCC was lower than its observed market

8

price?

9

A.

Yes.

10

Q.

And as part of that analysis, what

11
12

variables did you consider might be in play?
A.

Well, in a discounted cash flow

13

analysis, as the name says, there are two main

14

elements:

15

the discount rate.

16

One are the cash flows, and the other is

The cash flows in this case are

17

composed of the following:

18

of mineral, copper, molybdenum.

19

price of those metals.

20

you the revenues of these companies.

21

subtract the operating costs and the investment costs,

22

and that gives you the cash flows.

23
24

First, we have the amount
Second, we have the

The product of those two gives
Then you have to

The discount rate, there is a
methodology to get the discount rate that Mr. Beaulne
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went into in great detail yesterday.

2

some disagreement with the method that he used and

3

with the method that Goldman Sachs used, I give it

4

more or less an interval value, given that it didn't

5

make very much difference in my analysis whether I

6

used a 6-1/2 percent discount rate, a 7 percent

7

discount rate, or a 8-1/2 discount rate, like Goldman

8

Sachs.

9

Although I have

So in my analysis, I took for the

10

production -- which is an important part of the

11

analysis -- the production schedule for both mines,

12

the data obtained from Goldman Sachs as modified by

13

Anderson & Schwab.

14

and I made my analysis based on that.

15

I got that data for both companies

So the only thing remaining here is

16

the copper price.

17

also referring to gold prices, silver prices,

18

molybdenum prices, and the other metals that these

19

companies produce.

20

prices, the long-term copper prices, as I said,

21

because most of the revenue of both companies comes

22

from the sales of copper.

23
24

And I mentioned copper, but I'm

So I concentrated on copper

I don't know I answered everything you
want.
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It does.
What did you conclude about the

long-term metal prices used in the DCF model for SPCC?
A.

I concluded that SPCC stock was

5

trading at the long-term copper price higher than the

6

90 cents used in the analysis.

7
8
9
10
11

Q.

And were you able to determine an

implied long-term copper price from that?
A.

The implied long-term copper price at

which SPCC was trading in the market was $1.30.
Q.

So is it fair to say that, in your

12

view, the market was impounding a higher long-term

13

copper price than sell-side analysts were predicting

14

at the time for SPCC?

15

THE COURT:

So your conclusion on that

16

is that you could find no other rational economic

17

reason for the market valuation of Southern Peru?

18

THE WITNESS:

19

THE COURT:

I could -- well -I mean, the only way --

20

what I'm saying is the only way you could see why it

21

was economically rational for the market to be

22

attributing that price to Southern Peru, was that some

23

input to the cash flow model --

24

THE WITNESS:

That's correct.
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THE COURT:

-- was higher, and the

2

only -- it wasn't that the market thought there was

3

some -- they had a concession in some obscure nation

4

where they were going to get the exclusive resources.

5

It had to be, frankly, the resources they controlled

6

were going to have a higher long-term value.

7

THE WITNESS:

Yes.

Let me say that I

8

took copper only, and I assume that the other metals

9

stayed fixed.

10

In reality, all of them are moving up.
THE COURT:

What you're saying is, it

11

could have been a combination of not just copper,

12

being the primary one --

13

THE WITNESS:

14

THE COURT:

All the others.
-- but a more optimistic

15

valuation about the long-term demands for these

16

resources.

17
18

THE WITNESS:
my view.

Gold and -- yeah, that's

My view was that --

19

THE COURT:

I'm entirely in gold.

20

It's still a very small reserve, though.

21

BY MR. HENKIN:

22

Q.

Dr. Schwartz, assuming what you were

23

just discussing about the implied higher long-term

24

metals prices, is there any reason not to apply those
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1

same implied long-term metals prices to valuing Minera

2

Mexico in a DCF?

3

A.

I don't think there is any reason, and

4

I did that in my analysis.

5

given that my analysis is a relative valuation,

6

whether I make the analysis with 90 cents, with $1.00,

7

with $1.10, with $1.20 or $1.30, I still get that the

8

transaction is fair, that the number of shares that

9

they exchanged was fair to SPCC.

10

Q.

But let me tell you that,

Now, when you were doing your relative

11

valuation, how important was it to generate an equity

12

value for SPCC that matched its observed market

13

capitalization?

14

A.

For what I did, it was not necessary,

15

because I was interested in determining the number of

16

shares that SPCC should pay for the shares of MM,

17

Minera Mexico.

18

since everybody had used 90 cents in their initial

19

analysis, I also used 90 to start.

20

So for my purposes, it wasn't.

And

But when I did -- I mentioned that I

21

was doing this only to -- as a starting point, and

22

that that would require a more detailed analysis,

23

which I did later on in the report.

24

Q.

And that's what we were just talking
CHANCERY COURT REPORTERS
A2262

E. Schwartz - Direct
1

about, essentially, about calibrating the DCF?

2
3
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A.

That's correct.

I calibrated the DCF

to the market price of the SPCC shares.

4

Q.

Now, if you used the higher price,

5

let's take $1.30 per pound, in the relative valuation

6

model, how many shares did your analysis show should

7

have been exchanged for Minera?

8
9

A.

My analysis showed that if you use

$1.30, since the price of Minera Mexico was more

10

sensitive to metal prices than SPCC, the fair exchange

11

of shares would have been 80 million shares,

12

approximately 80 million shares.

13

Q.

Now, you were mentioning testimony by

14

Mr. Palomino earlier.

15

Mr. Palomino's testimony that the special committee

16

recognized that it had greater leverage by negotiating

17

at a 90-cent-per-pound long-term copper price than it

18

would have had negotiating the transaction at a higher

19

long-term copper price?

20

Were you -- do you recall

A.

Yes, I do remember that he mentioned

22

Q.

Is that testimony consistent with your

23

opinions?

24

A.

21

that.

This is consistent with my opinion.
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Q.

If you would please look at in your

binder Tab 4, which is JX 103.

Do you have that?

3

A.

Yes.

4

Q.

And specifically, turn to the page

5

Bates stamped SP COMM 006945, please.

6

A.

I'm sorry.

7

Q.

006945.

8

What number?

It's close to the end.

the page with a very small number 20 on it also.

9

A.

Okay.

10

Q.

And if it helps --

11

A.

692 --

12

Q.

45.

13

A.

I'm sorry.

14
15

THE COURT:

18
19

You're welcome to help the

witness.

16
17

It's

THE WITNESS:

I got it.

I'm sorry.

BY MR. HENKIN:
Q.

It's the one with the "Price/NAV" at

the top.

20

A.

Yes.

21

Q.

And if you would look at the table in

22

the middle of the page on the left-hand side

23

captioned, "Implied Share Price Sensitivity Excluding

24

Royalties," the one under "Copper Price."
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A.

Yes.

2

Q.

What does that table show about the

3

relationship between the market price of SPCC and the

4

implied long-term copper price?

5

A.

This shows the metrics of estimated

6

discounted cash flow prices for SPCC using different

7

assumptions of weighted average cost of capital and

8

different assumptions of copper, long-term copper

9

prices, starting from 80 cents to $1.10.

10
11

Q.

And how is it expressed?

Is it

expressed in a market capitalization --

12

A.

No.

In share prices.

13

Q.

And what does it show about the share

14

prices that result for SPCC in that range of copper

15

prices and discount rates?

16

A.

You can see that all those prices in

17

the table are lower than the price at which SPCC was

18

trading, which at that time which was 40.2, $40.20,

19

which means that these discounted cash flow prices

20

were using a copper price which was lower than the

21

copper price implied by the stock price of SPCC.

22

Q.

Now, look at the chart at the top of

23

the page.

24

(8 percent real discount rate)."

That's captioned "Trading Comparables
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1

A.

Yes.

2

Q.

What does that chart show about the

3

implied long-term copper prices the market was using

4

for companies other than SPCC?

5

A.

These were calculations of stock

6

prices of other copper companies which were obtained

7

using discounted cash flow methods, using prices -- I

8

believe 90 cents, but I don't remember for sure.

9

And essentially, what it says is all

10

other companies, they obtained prices here, discounted

11

cash flow prices, which were below the market prices.

12

Which tells me that the prices that were used by

13

analysts to value not only SPCC but all the other

14

companies, the long-term copper prices they were using

15

were all below the implied copper prices at which

16

those companies were trading.

17

Q.

So in other words, the market was

18

valuing other copper companies using a higher

19

long-term copper price than 90 cents a pound?

20

A.

In the market, yes.

21

Q.

Did you examine the correlation

22

between SPCC's stock price and the LME copper prices?

23

A.

Yes, I did.

24

Q.

And did you prepare a demonstrative
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discussing that, a demonstrative exhibit?

2

A.

I remember it was over 50 percent but

4

Q.

If you turn to Tab 7 in your binder.

5

A.

Okay.

3

6

I --

Yeah.

This is the table, yes,

correct.

7

MR. HENKIN:

And Your Honor, this is

8

Defendant's Demonstrative Exhibit 2.

9

BY MR. HENKIN:

10
11
12

Q.

Dr. Schwartz, would you please explain

to the Court what this shows and how it was created?
A.

Well, this is a table that gives the

13

correlation of the return on SPCC and the percent

14

changes in copper prices for different maturities for

15

the spot price and for different maturities of the

16

forwards.

17

And you can see all these correlations

18

in the table except the last one are above 50 percent,

19

which means that copper prices and stock prices of

20

SPCC move pretty much -- they have a -- it's a very

21

high correlation, at least 50 percent, which in these

22

kinds of things is very high.

23

Q.

Let's talk now about a slightly

24

different topic.

So I'd like to talk about the
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valuation approaches that Mr. Beaulne used.

Aside

2

from opining on the fairness of the merger, were you

3

also asked to critique Mr. Beaulne's report?

4

A.

Yes, I did.

5

Q.

And could you please explain the

6

method that Mr. Beaulne used to compare the value of

7

Minera to the value of SPCC?

8
9

A.

Well, he used a discounted cash flow

approach with a 90 cents long-term price of copper to

10

value Minera Mexico; and then he took the market price

11

of SPCC at that time to determine the market

12

capitalization of SPCC; and then he made the

13

comparison with these two values.

14

Q.

Do you agree with that approach?

15

A.

No, I don't.

16

Q.

Why not?

17

A.

Because he's using different

18

assumptions and different methodology to value these

19

two mines that are very similar.

20

use the same approach.

21

flow method with an assumption of 90 cents per pound

22

long-term of copper prices, you should use the same

23

thing to value SPCC.

24

Q.

I think you need to

If you use a discounted cash

What equity values would Mr. Beaulne's
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DCF methodology have produced for SPCC if he had

2

actually applied that methodology to SPCC?

3
4
5

A.
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He would have also gotten

substantially lower market capitalization for SPCC.
Q.

Would you turn to your report again,

6

so Tab 2 in the binder, JX 48, and particularly

7

Exhibit 6 to your report.

8

A.

Yes.

9

Q.

And could you explain to the Court

10
11

what calculation is shown in Exhibit 6 to your report?
A.

Well, this is a calculation of the

12

equity value of SPCC using the assumptions that

13

Mr. Beaulne used in his report, using his discount

14

rate, and using 90 cents long-term copper price.

15

I, as it says here, I got to $2.1 billion for the

16

equity of SPCC.

17
18
19

Q.

And about what percentage of SPCC's

observed market capitalization was that at the time?
A.

I believe it was about 58 percent.

20

MR. HENKIN:

21

THE COURT:

22

MR. HENKIN:

23

And

A moment, Your Honor?
Mm-hmm.
Pass the witness,

Your Honor.

24
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CROSS-EXAMINATION
BY MR. BROWN:

3

Q.

Good morning, sir.

4

A.

Good morning.

5

Q.

How many -- can you estimate about how

6
7

many companies you've valued in your career?
A.

I remember maybe five.

8

remember, but let's say five.

9

companies?

10

Q.

No.

I don't

You mean mining

Any companies, all companies.

11

How many business valuations have you conducted in

12

your career?

13

A.

I don't remember.

14

Q.

Thousands?

15

A.

No.

16

Q.

Hundreds?

17

A.

No.

18

Q.

Dozens?

19

A.

Maybe, yes.

20

Q.

So in terms of doing business

21
22

Dozens, maybe.

valuation, you've valued a couple dozen companies?
A.

Yeah, maybe.

It may be one dozen.

23

don't remember.

I honestly don't remember.

24

to look at my vitae and start trying to find out.

I

I'd have

CHANCERY COURT REPORTERS
A2270

453

E. Schwartz - Cross
1

Q.

And you don't remember ever having

2

done a relative valuation analysis before similar to

3

the one you did here; correct?

4

A.

Correct.

5

Q.

Now, in preparing your report in this

6

case, you didn't create a single document; right?

7
8
9

A.
report.

What do you mean by that?

I did this

That was the document I created.
Q.

Didn't you tell me at your deposition

10

that in connection with preparing your report, you,

11

yourself, didn't create any documents?

12

A.

What do you mean by that?

13

Q.

I mean, didn't you tell me at your

14
15

deposition -A.

You mean that the calculations were

16

done by the consulting firm Cornerstone under my

17

instructions?

Is that what is your meaning?

18

is the issue?

I don't understand the issue that

19

you're raising.

20
21
22
23
24

Q.

Or what

Why don't you turn to Tab 8 in the

larger book that should be in front of you.
A.

This one here?

the larger one?
Q.

Thank you.

Which one?

This is

Tab 8, yeah.

And is this your deposition?
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A.

I believe so, yes.

2

Q.

Could you turn to Page 57?

3

A.

57 in the small numbers, you mean?

4

Q.

Yes.

5

A.

Okay.

6

Q.

Page 57 of the deposition.

Yes.
And I

7

direct your attention to Line 7, where I asked you a

8

question.

9
10

"So you had no pieces of paper at all
that you maintained or used during this assignment?"

11
12

"Answer:

I had the depositions that

they sent me and --"

13

Then I interrupted.

14

"Question:

15

didn't mean to interrupt.

Okay.

I'm sorry.

And I

If I'm interrupting --"

16

You answered, "Go ahead."

17

And then I asked the question:

18

"We'll get to the documents they sent

19

you, but I meant things that you created."

20

"Answer:

I didn't create anything."

21

A.

Okay.

I understand.

22

Q.

Did I ask you those questions?

23

A.

Yes, I understand the question.

24

Q.

Did you give your answer at the
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deposition?

2

A.

3

Yes, I understand the question.
The analysis was done at the offices

4

of Cornerstone, which is a financial economic

5

consultant, under my instruction, so I was telling

6

them what to do and they did the calculations.

7

didn't do the calculations myself.

8
9
10

Q.

I

And you didn't create a single

handwritten note in connection with your assignment;
right?

11

A.

No.

12

Q.

And you didn't make one keystroke into

13

a computer in connection with your assignment;

14

correct?

15
16
17

A.

Well, I wrote the report on the --

yes, I wrote the report.
Q.

Didn't you tell me at your deposition

18

that you didn't type anything into a computer in

19

connection with your assignment?

20
21
22

A.

No, if I said that, I misspoke.

I had

the report on the web and I wrote in that report.
Q.

Let's turn back to Page 57.

Right

23

after the end of the last question, at Line 21, I

24

asked you a question.
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"You didn't type anything into a
computer, ever --

3

"Answer:

4

And then.

5

"Question:

6

"Answer:

7

A.

No.

No."

In connection with this?
No."

I understood the calculations.

I

8

think I said later on about the report, that I did

9

write the report on the web.

10

Q.

So the way you went about doing this

11

was -- well, who is Cornerstone?

12

Cornerstone.

13

A.

You mentioned

Cornerstone is a consulting --

14

financial and economic consulting firm that provides

15

support for this type of thing.

16

Q.

And so they actually drafted your

18

A.

No.

19

Q.

They didn't?

20

A.

No.

21

Q.

How did it get drafted if you didn't

17

22
23
24

report?

type it?
A.
the website.

There was a website, and I wrote in
And they made comments, and I corrected
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them.

And I got the calculations of the valuations

2

and I told them, Include these, do that, do that other

3

calculation.

4

here.

5

cents.

Calculate them using $1.10, $1.20, $1.30.

Do

6

the calculations using Mr. Beaulne's information.

Do

7

a calculation of the number of shares that you get

8

when you use 90 cents as a long-term rate.

9

the number of shares you get when you do $1.30, the

Increase the discount rate you're doing

Calculate the discounted cash flows using 90

Please provide a graph.

Compute

10

number of shares.

What would

11

be the different market prices of these companies when

12

you start changing the copper price?

13

What would be the different prices you get for these

14

companies when you change the discount rate?

15

In other words, I was giving

Make a graph.

16

instructions to them.

17

the graphs you have here, but I was giving

18

instructions to them how to do it.

19

I meant and I mean now, I did not do the actual

20

calculations.

21

Q.

Okay.

I can go through every one of

But I did -- what

And did you have any

22

conversations in connection with your assignment with

23

anybody other than the lawyers, any representatives of

24

Southern Peru or Grupo Mexico?
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I believe that when my report was

2

ready, I had a phone conversation in which I informed

3

them of my report.

4
5

Q.

And that was you spoke to the general

counsel, Mr. Ortega.

Is that correct?

6

A.

Yes, I believe that.

7

Q.

And that was the only conversation,

8

was after your report was finished?

9

A.

Yes.

Yes.

10

Q.

Now, I think, just to get a starting

11

point here, the defense counsel went over with you the

12

fact that you prepared -- in connection with your

13

analysis, you did a discounted cash flow valuation of

14

Southern Peru and a discounted cash flow valuation of

15

Minera Mexico.

Correct?

16

A.

Correct.

17

Q.

And the equity values you came up with

18

using those methodologies were 1.7 billion for Minera

19

Mexico and about 2 billion for Southern Peru; correct?

20

A.

I would have to look at my report

21

because I don't remember the figures.

22

are correct about that, but I need to look at the

23

report.

24

Q.

I assume you

Sure.
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A.

I have problems remembering so many

2

figures.

3

is my report?

4
5

At my age, I need to look at things.

Q.

your deposition was in.

And your report --

A.

That's Exhibit 1, I believe?

7

Q.

Following your CV --

8

A.

Yes.

9

Q.

-- there is a chart, Exhibit 1.

10

A.

Yes, correct.

11

Q.

Do you see that?

12

A.

Almost 2 billion for SPCC and

13

1.7 billion for Minera Mexico.

14

here, yeah.
Q.

Where

It's Exhibit 2, in the same book that

6

15

459

Yes.

That's what it says

And it's your position that the values

16

you came up with here for Minera Mexico and Southern

17

Peru can only be compared to each other and do not

18

have any meaning in a different context; correct?

19

A.

These, as I said many times before,

20

these values were computed using a long-term copper

21

price of 90 cents per pound.

22

my analysis, it was enough to get a relative

23

valuation, because if I get the price of one relative

24

to the other, I can get the exchange rate between

And for the purpose of
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them.

2

So for the purpose of my valuation,

3

what I was retained to do, to determine if the share

4

consideration was fair, this was enough for me to do

5

to get to a conclusion.

6

But as I said before, given that the

7

market price of SPCC was much higher than the $2

8

billion that I got here, it was implying -- that

9

market price was implying a long-term copper price of

10

$1.30.

I also did the calculation of the value of

11

Minera Mexico using the $1.30, and I still got that

12

the consideration was fair.

13

The advantage of a relative valuation

14

methodology is that the exchange of shares is not so

15

sensitive to the assumptions that you make about the

16

copper price.

17

examination, it's practically impossible to make

18

accurate assumptions about what the long-term prices

19

of copper would be at any point in time.

20

Q.

And as I said before in direct

Okay.

I want to get to that in detail

21

in a second, but I just want to get this one issue

22

clear first.

23
24

If I wanted to determine what the
stand-alone value of Minera Mexico was, not its value
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1

relative to Southern Peru, as of October 21, 2004, I

2

couldn't use your report to determine that; correct?

3

A.

Yes, you could.

4

Q.

How would I do that?

5

A.

Well, I have the discounted cash flow

6

valuation of Minera Mexico.

I have the data for SPCC,

7

which is a market value.

8

few times that the market, the stock price, the stock

9

of SPCC is trading in the market at an implied copper

And I've been telling you a

10

price of $1.30.

11

$1.30 to price Minera Mexico, and I did that.

12

So I could use that copper price of

I didn't do it for determining the

13

stand-alone value of Minera Mexico, but I did it to

14

demonstrate that if I use $1.30, it gives me the

15

market price of SPCC and it gives me a market price of

16

Minera Mexico which still makes the transaction fair.

17
18
19
20
21

And I do have the data somewhere in my
report if you want -Q.

You have no opinion as to the value of

Minera Mexico on a stand-alone basis; correct?
A.

Well, I was not -- I was not retained

22

to establish the market value of Minera Mexico.

But

23

if you ask me to do that -- I didn't do it, but if I

24

was asked to do it, I will have to do more detail.

I
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would do a discounted cash flow analysis.

And I would

2

take the market prices of traded companies.

3

take probably more than SPCC.

4

data for SPCC.

5

would imply how the market is pricing those companies,

6

and I would use that to value Minera Mexico.

I would

Here, I only had the

I would take other companies, and I

7

So I do have an opinion in the sense

8

that if $1.30 is pricing correctly SPCC, if I do the

9

analysis of Minera Mexico, I would get to a value

10
11

which is about $3 billion as well.
Q.

Right, but you have no opinion as to

12

the value of Minera Mexico on a stand-alone basis;

13

correct?

14

A.

I just explained to you that I do.

15

Q.

Okay.

16

A.

I do.

17

Q.

Would you turn to Page 30 of your

18

deposition again at Tab 8 in the book that I handed --

19

the book you have in front of you?

20

A.

The other one?

Okay.

Tab 8?

21

Q.

Tab 8.

22

A.

Okay.

23

Q.

And that's your deposition; right?

24

A.

Yes.
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Q.

And if you turn to Page 30 of your

deposition --

3

A.

Yes.

4

Q.

-- starting on Line 6, I asked you a

5

question.

6

"You have no opinion about the value

7

of Minera Mexico other than its value in relation to

8

Southern Peru?"

9

And then Mr. Henkin said, "Objection

10

to the form.

11

prior testimony."

12

Asked and answered and misstates his

And you gave an answer:

"To have an

13

opinion on that I would have to have a personal

14

judgment about what would be the copper prices in

15

the -- for the next 50 years.

Okay?

16

"Question:

17

"Answer:

18

Then another question.

19

Okay.
I --"
"And you don't

have that?

20

"Answer:

No."

21

Did you -- did I ask you those

22

questions and did you give those answers at your

23

deposition?

24

A.

Yes.

Now, let me say what I -- my
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analysis.

I explained to you then and I explained to

2

you now that what I was asked to do is to do what is

3

the number of shares that should be exchanged.

4

not asked to determine the market price of Minera

5

Mexico.

6

I was

And you insisted for a long time on

7

that, and you said, What happens if the Judge asks

8

you, "What is your opinion about it?"

9

this record.

It must be in

And I said I would have to think about

10

it.

So I thought about it.

11

you that if I had to do it -- it's in my report, so

12

I'm not telling you anything new.

13

That's why now I can tell

The only thing that I didn't do -- you

14

see, I'm telling you that the stock price of SPCC is

15

being traded with an implied price, long-term copper

16

price, of $1.30.

17

your expert did, is whether the price of SPCC was

18

trading -- I know it was trading on the New York Stock

19

Exchange, but I didn't look at the liquidity, I didn't

20

look at the control issues, I didn't look at other

21

issues.

22

that were trading.

23
24

What I didn't do is an analysis that

I didn't look at other corporate companies

If you would have asked -- if I would
have been asked to value Minera Mexico as a
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stand-alone, I would have done a more thorough job

2

about it.

3

I -- but given the assumptions that I have in this

4

report here, in my report, I do report a value of

5

Minera Mexico, assuming a price, a long-term price of

6

copper, of $1.30, which is the price implied by the

7

stock price and market capitalization of SPCC.

8
9

That's the spirit in which I told you that

Q.

Okay.

So when you redid your analysis

using $1.30, did you change the production amounts for

10

Minera Mexico, amount of copper production for Minera

11

Mexico and Southern Copper?

12

A.

No, I didn't.

13

Q.

So you assumed that the copper price

14

would -- the difference in copper prices of 90 cents

15

to $1.30, but the companies wouldn't change their

16

production?

17

A.

Yes, I did that.

18

Q.

Now, isn't it correct that a company's

19

copper reserves are a function of a long-term copper

20

price assumption?

21

A.

Let me explain that to you.

When --

22

Q.

If you could answer yes or no, and

23

then explain it to the extent you want, that would be

24

appreciated.
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A.

Maybe.

I have to explain.
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Otherwise

I won't be able to tell you.

3

It is correct that when the copper

4

price goes up, some of the mine blocks that had too

5

low-grade ore before -- because the cutoff rate could

6

have been .3 percent of copper, and below that, you

7

throw them away.

8

blocks are going to be incorporated into the reserves.

9

So the reserves of a mine, when the price goes up,

10

If the copper price is higher, those

increases.

11

At the same time that the reserve

12

increases, the average ore grade goes down, because

13

now you are considering as part of the reserves a

14

mineral that has a grade below what you had before.

15

That's the essence.

16

copper becomes economically profitable.

17

Now a grade with .2 percent of

THE COURT:

Just so I understand what

18

you're saying is the price goes to $1.30.

19

huge grade reserves that are easy to pick off, then

20

your margin of profitability just shoots up in a big

21

way.

22

THE WITNESS:

23

THE COURT:

24

If you have

Yes.
But if you're already

graded at that kind of thing, your reserves don't go
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up.

If you're a more typical company, though, you

2

have additional resources where the extraction of the

3

quality you need to bring to market is more expensive.

4

Because the price went from 90 cents

5

per whatever to $1.30, you can now profitably mine

6

that, but it still doesn't have the same marginal

7

profit as the higher quality reserves.

8

result, you just don't get -- it doesn't penny for

9

penny translate into magical profitability.

10

THE WITNESS:

And as a

Correct, sir.

It's even

11

more than that, because when you are using low -- the

12

average grade goes down of the mine because now you

13

have more reserves at a lower grade.

14

start sending that mineral to the plant, that means

15

that you're sending mineral that on average has a

16

lower grade.

17

THE COURT:

So when you

That's what I'm saying,

18

which is for whatever reason, you know, ultimately,

19

what you have to bring to market is a marketable

20

quality mineral.

21

THE WITNESS:

22

THE COURT:

Sure.
And same thing could be

23

true of oil, when they used to do the horizontal

24

drilling and take the straw sideways and stuff like
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that.

2

The point is, you've got to get to

3

that point where you bring the marketable product, and

4

there are various production costs that come along

5

with that.

6

value of the resulting product goes up on the market,

7

that means you can exploit more marginal reserves.

And when the value of the overall -- the

8

THE WITNESS:

9

THE COURT:

Right.
And if there are

10

extraction or other kinds of costs that come with

11

that, you'll bear them, but the marginal profitability

12

for exploiting them is never going to be as good as

13

the highest quality reserves where the extraction and

14

the other costs are the easiest to achieve.

15

THE WITNESS:

Correct.

Right?

And also, if

16

you are sending lower grade ore to the plant and the

17

plant can only handle 60 tons per day, that means that

18

the output will go down.

19

ore --

20

Because now you are sending

So it's true that in the long-term,

21

you get more mineral, and it's true that the value of

22

the mine went up, the reserves, but immediately, if

23

you want to start exploiting that immediately, your

24

cash flows go down.

They go down because you have a
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1

lower grade ore now, and they go down because, as you

2

said, the costs of extractions are higher.

3

So mining companies are very reluctant

4

to change their mining plans when the copper price

5

changes unless they can make the investments necessary

6

to increase production.

7

I was talking to Raul yesterday and

8

asked him, How much would this cost for you to

9

increase a plant --

10

THE COURT:

11

THE WITNESS:

12

Who is Raul?
Raul Jacob, the person

from SPCC that was here yesterday.

13

THE COURT:

I don't want you to get

14

into that.

15

you may be all earning yourselves supplemental time in

16

the deposition room.

17

You can ask Mr. Stone and the team, but

THE WITNESS:

But let me tell you my

18

opinion.

19

increase the capacity of the plants is very high and

20

it requires a long-term planning.

21

mining companies are very reluctant to change their

22

plans.

23
24

The investments and the time required to

And therefore,

So I don't think that my assumption,
that if I change the price from 90 to $1.30 and I
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1

assume that the mine plans remain constant, is very

2

problematic, especially because if the price goes up,

3

both companies will have the reserves increase in

4

value.

5

the price and both reserves are affected by the price,

6

I didn't feel that that was necessary.

So given that both cash flows are affected by

7

THE COURT:

Yeah, but isn't that

8

just -- I apologize to Mr. Brown for interrupting.

9

That depends very much, doesn't it, on your assumption

10

of what the next level of grade of reserves is?

11

THE WITNESS:

12

THE COURT:

Yes.
And the relative access to

13

them.

I mean, if you had one company, for example,

14

one, say, oil company, and there are certain levels of

15

reserves, and the long-term price for oil jumped

16

enormously, and one company had access to a huge

17

reservoir of more marginal reserves under a smaller

18

price than another, if that sustainable -- that huge

19

increase became sustainable, the relative value of the

20

one company might increase enormously in comparison to

21

the other.

22
23
24

Right?
THE WITNESS:

Your Honor.

That's correct,

This is -THE COURT:

Sorry, Mr. Brown.
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Back to Mr. Brown.

2

understand the witness's testimony.

3

BY MR. BROWN:

4

Q.

I'm just trying to

Did you do an analysis of -- well, let

5

me approach it a different way.

The amount of a

6

copper company's copper reserves is a material fact to

7

its shareholders; right?

8

A.

The amount of mineral.

9

Q.

The copper company's copper reserves,

10

knowing what the reserves are is a material fact, a

11

fact that a reasonable investor would consider

12

important in deciding what to do with his investment;

13

correct?

14

A.

I said at the beginning that the

15

reserves are the most important factor in a mining

16

company.

17

Q.

Okay.

And Southern Copper's 2004 10-K

18

disclosed the amount of its reserves, its copper

19

reserves, using a 90-cent copper price; right?

20

A.

That's what I heard, yes.

21

it's correct, yeah.

22

looked at it, but you're right.

23

copper prices, you increase the reserves.

24

Q.

Okay.

I think

I didn't see the 10-Ks but I
If you increase the

Well, so why don't you turn to
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Tab 4 in the book that's in front of you.

Okay.

And

2

if you turn to Page A4, this is the 2004 10-K for

3

Southern Peru; correct?

4

A.

Yes.

5

Q.

And if you turn to Page A14.

6

A.

I'm sorry.

7

Q.

Does the chart there in the center,

A14.

Yes.

8

can you determine -- what is that chart there in the

9

center?

10
11

Do you know?
A.

It says "The following production

information is provided:" for Toquepala and Cuajone.

12

Q.

The sentence right before the chart in

13

the middle says, "SPCC's ore reserves as of

14

December 31st, 2004, calculated based upon the

15

90 cents copper price is as follows:" and it sets it

16

out.

17

A.

I'm sorry, the last sentence before --

18

Q.

There is a paragraph in the middle of

19

the Page A14.

Do you see that?

20

A.

Yes.

21

Q.

And the last sentence of that

22

paragraph says, "SPCC's ore reserves as of

23

December 31st, 2004, calculated based upon the

24

90 cents copper price is as follows:"

Do you see

CHANCERY COURT REPORTERS
A2290

473

E. Schwartz - Cross
1

that?

2

A.

Yes.

Yes.

Thank you.

3

Q.

How do I -- do you know how I

4

determine how many tons of copper are actually in the

5

reserves from this chart?

6

A.

Doesn't it say at the end 1.7?

How do

7

you determine -- I don't understand your question.

8

Why don't you point me to a figure.

9

Q.

I'm asking you --

10

A.

Yes.

11

Q.

-- do you know how to determine --

12

A.

Yes.

13

Q.

-- tons of copper reserve?

14

A.

Yes.

15

Q.

The actual tons of copper reserve from

16

the information in this chart?

17

A.

I know how they do it.

18

Q.

How do they do it?

19

A.

They -- with the 90 cents copper

20

price, mining consultants do a mine plan.

And they

21

look at the life of the mine, and they see what is the

22

economically feasible amount of mineral that they can

23

take from the mine.

24

a cutoff rate, the low grade, or below which they are

And they determine what's called
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1

going to throw away the mineral.

2

any mineral below .2 of copper, we're going to put it

3

on the side.

4

They say if there is

So once they have the mine plan, they

5

determine how much mineral that part that is

6

economically feasible will involve, how much -- what's

7

the ore grade, what's the -- when they're going to

8

take it out.

9

plan that gives them the amount of production per

And they develop what's called a mine

10

year, and then they add it all, and then that's the

11

amount of the reserves, and then the present value.

12

Q.

I understand what you just said, but

13

my question is can you determine from this chart

14

copper reserves in tons that Southern Peru has using

15

the 90 cents copper price?

16

A.

I don't remember how to read this

17

table so I have to study it if you want me to do this.

18

Let me see.

19

Well, as far as I can read from this

20

table, it says that the total sulfide ore reserves in

21

thousands of tons for the combined mines is 1.691 --

22

700, that would be millions, so 1.7 million tons of

23

sulfide ore copper; and the total leach reserves were

24

1.789, so almost 1.8 million tons of reserves.

That's
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how I read this table.
Q.

But those numbers are in billions.

3

don't you have to multiply the average grade by the

4

sulfide ore reserves and the average grade for the

5

leachable ore reserves to get actual tons of copper?

So

6

A.

Yes.

7

Q.

And if you turn back -- and so if you

8

Yes.

it that you would get --

9

A.

Yeah, you would get it.

10

Q.

You would get it.

11

So if you turn back

to Page A12 in the document --

12

A.

Yes.

13

Q.

And by the way, that information on

14

Page A14 is for Southern Peru's two open pit copper

15

mines; right?

16

A.

Yes.

17

Q.

And if you turn back to Page A12 --

18

A.

Yes.

19

Q.

There is a similar calculation using a

20

93-cent long-term copper price.

Do you see that?

21

A.

Yes.

22

Q.

And there is another calculation using

23
24

a dollar 12.7 copper price?
A.

I don't see it.
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Q.

On the right side of the chart, at the

2

top it says, "sensitivity to 20 percent change in

3

metal prices."

4
5
6
7

A.

And then the price below that?
Sensitivity to metal prices, with

20 percent up and down, yes, I see it now.
Q.

So they show what the copper reserves

would be at 1.12 and at 75 cents.

Do you see that?

8

A.

Yes.

9

Q.

Now, if I told you that I did these

10

calculations and Southern's Copper reserves in tons

11

went from 13 million tons using 90 cents to

12

28 million tons using the higher price, would that

13

surprise you?

14

A.

Did you take into account that the

15

grade went -- in one case, the grade is .236, and when

16

the price goes down, the grade is 1.87?

17

that into account?

Do you take

18

Q.

Yes.

19

A.

In other words --

20

Q.

I think I did it the way you agreed we

21

would do it, which is multiply the cutoff grade by the

22

total ore reserves, both sulfide and leachable

23

material.

24

A.
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Anyway, let me just ask you this:

Did

2

you do an analysis of exactly what effect an increase

3

in long-term copper prices would have on the actual

4

copper reserves for Southern and Minera Mexico?

5

A.

No.

6

Q.

And if it changed them not in relation

7

to each other, that would change the relative values

8

of the companies; correct?

9
10
11

A.

If they change in different

proportions, yes.
Q.

So if they were -- if at 90 cents, the

12

total copper reserves for Southern and Minera were

13

different, and at $1.30 or a higher price, they're the

14

same, the relative values of the companies would

15

change significantly; right?

16

A.

Significantly -- they could change.

17

don't know.

18

tell you, but they could change.

19

Q.

I

I haven't done the analysis so I cannot

Okay.

So just to make it clear,

20

though, they would change; right?

I mean, if the

21

reserves are different at 90 cents and the ratio of

22

those reserves at $1.30 changes, the relative values

23

would change -- wouldn't necessarily change; right?

24

Because a copper company's value is largely a function
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of its copper reserves.

2
3

A.

You're assuming that the proportions

are different, but I have no evidence of that so I --

4

Q.

But you didn't check; right?

5

A.

I didn't check.

I told you I used the

6

data provided by Goldman, modified by -- that's the

7

only thing --

8
9

Q.

I understand, but you also said you

also re-ran your model using $1.30.

And I'm saying

10

wouldn't it be appropriately if you're going to change

11

the price to look at what the effect of that change in

12

long-term price assumption would be on the actual

13

reserves of the companies?

14

A.

Only if they change their mine plan.

15

Only if they start changing how much they take per

16

year.

17

determine how those production changes -- I wasn't

18

able -- I didn't have the data, and I wasn't able to

19

do it.

And I -- you need a mining consultant to

20

So if they change the mine plan, in

21

other words, if they decide, as we talked just a few

22

minutes ago, if they decide to change operations of

23

the mine, in other words, change the mine plan, then

24

it could change.

But if they decided to keep the mine
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1

plan and simply they are getting more money for the

2

same production per year, I didn't need to do that.

3

And that's what I did in my analysis.

4

Q.

But if Southern's copper reserves went

5

from, let's say, 13 million tons to 28 million tons,

6

wouldn't -- they would certainly change their mining

7

plan, wouldn't they?

8
9

A.

Their reserves have doubled.

I don't know how much their reserves

would change in those cases.

I'm not a mining

10

engineer, geologist, to be able to tell you how the

11

mine plan would change.

12

Q.

So you don't think -- you're here

13

giving expert testimony on valuing a copper company;

14

right?

15

assume in their mines they had 13 million tons of

16

copper reserves.

And let's say there's at Southern Peru -- just

17

Okay?

Can you assume that?

And let's say there was a change in

18

long-term pricing assumptions, and they now had, the

19

way they calculate reserves, that is, copper that can

20

be taken out of the ground at a profit, the reserves

21

doubled.

22

production plan?

23

A.

24

You don't think they would change their

As I said before, mining companies are

very reluctant to change their mining plans.

If they
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1

changed their mining plans and they made the

2

investments necessary to take out the mineral and the

3

mineral doubled, as you say, then the value would be

4

different.

5

Q.

It would be different?

6

A.

But all those assumptions, I don't

7

have any information about those assumptions, so --

8
9

Q.

I understand, but you're here telling

us, you know, how you think a copper company should be

10

evaluated.

11

Peru's copper reserves, that means the copper they can

12

take out of the ground at a profit, doubled, they

13

wouldn't take more copper out of the ground, when they

14

know they can make a profit on it?

15
16
17
18

And I'm asking you directly, if Southern

A.

In the long-term, they would take

Q.

Okay.

more.
And Minera Mexico would do the

same thing; right?

19

A.

Correct.

20

Q.

And so, again, if their reserves are

21

changing in -- not proportionately to each other, the

22

relative values of the companies change?

23
24

A.

If they are not proportional, the

relative value would change, under the assumptions
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that the reserves of one increase more than the

2

reserves of the other.

3

Q.

Now, to do a discounted cash flow

4

valuation, obviously, you have to have a set of

5

projections to start with; right?

6

A.

Yes.

7

Q.

And where did you get the projections

8
9

you used for Southern Peru?
A.

I got the Excel file from Goldman

10

Sachs as modified by Anderson & Schwab, and that's the

11

data that I used to value both Minera Mexico and SPCC.

12

Q.

And just as a -- I think it's obvious,

13

but as an academic matter, if the projections you used

14

for discounted cash flow valuation are unrealistic,

15

then the value you get from a discounted cash flow

16

valuation using them would be unreliable.

Right?

17

A.

Correct.

18

Q.

Did you do anything to determine

19

whether the projections you used to do a discounted

20

cash flow valuation of Southern Peru were realistic?

21

A.

No.

22

Q.

And when were those projections

23
24

created?
A.

Do you know?
I believe the projections were given
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Q.

And do you know when those projections

were created?

4

A.

No.

5

Q.

And do you know who created them?

6

A.

Well, I believe that it was created by

7

Goldman Sachs, with adjustments made by Anderson &

8

Schwab.

9
10

Q.

Okay.

Southern Peru significantly

outperformed its projections for 2004; correct?

11

A.

Correct.

12

Q.

And Minera Mexico did not; correct?

13

A.

Correct.

14

Q.

Now, the projections you used to value

15

Southern Peru were based on mine reserve

16

certifications from 1998 and 1999; correct?

17

A.

I used the data that was provided to

18

me by Goldman Sachs as modified or adjusted by A&S.

19

don't know -- I don't have evidence of the other

20

things.

21

Q.

Okay.

I

So you don't know whether the

22

Southern Peru projections you used were based on

23

reserve certifications, mining reserve certifications

24

from 1998 for one of Southern Peru's mines and 1999
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for the other?
A.

I used the data provided by Goldman

3

Sachs as modified.

4

I didn't analyze how the data was created.

5

Q.

That's the only thing that I used.

And do you know -- well, were the

6

Minera Mexico projections you used based on reserve

7

certifications from 2004?

8

A.

I used the data provided by Goldman

9

Sachs as modified by A&S, and I didn't analyze where

10

that data was obtained, which was the same data used

11

by Mr. Beaulne's analysis.

12

Q.

Okay.

In the financial community,

13

isn't it generally accepted that you, where possible,

14

want to apply different valuation methodologies or

15

multiple valuation methodologies to cross-check a

16

valuation?

17

A.

Some people do that, yes.

18

Q.

Isn't that the generally accepted

19
20

approach in the financial community?
A.

21

Okay.

Yes.

Right.

Yes.

MR. BROWN:

Can I have one minute,

23

THE COURT:

Yes.

24

MR. BROWN:

We have no further

22

Your Honor?
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questions, Your Honor.

2
3

MR. HENKIN:
Your Honor.

4
5

No further questions,

THE COURT:

Thank you, sir.

You may

step down.

6

THE WITNESS:

7

MR. STONE:

8

all of the witnesses.

9

joint exhibits.

Thank you.
Your Honor, I think that's

And we do have a number of

There are some objections to them,

10

and we propose that those be dealt with in the

11

briefing.

12

THE COURT:

Sure.

13

MR. STONE:

To the extent anyone cares

THE COURT:

I assume these are

14

about them.

15
16

objections that you've all agreed somehow to work out.

17

It's sort of awkward dealing with objections if

18

they're not dealt with during trial in terms of people

19

being able to overcome them.

20

you've stipulated to the authenticity of documents and

21

you have some other objection?

22

MR. STONE:

Or are they things where

It's not those types of

23

objections.

They're primarily relevance objections,

24

Your Honor.

They've got some postdated valuation
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materials and other types of things that we say are

2

not admissible for that reason.

3

THE COURT:

Okay.

Although I will

4

note in that regard, several of the witnesses have

5

lapsed into "this turned out well" --

6
7

MR. STONE:

that Your Honor would take that for what it's worth.

8
9

Understood; and we assumed

THE COURT:

The extent to which you

can take into account what actually happened in the

10

world is something that I -- is, you know, one of the

11

not fully worked-out mysteries of our law.

12

MR. BROWN:

Your Honor, can we take a

13

short break?

14

want to ask to re-call Mr. Beaulne to rebut anything,

15

to address anything.

16

We I don't think have decided whether we

THE COURT:

Certainly.

We were going

17

to take our break at quarter of anyway.

18

do this.

Why don't we

Why don't we take a break.

19

It will be very short anyway?

20

MR. BROWN:

It would be just a few

THE COURT:

What I was going to

21
22

questions.

23

suggest is that we do the following:

We take a break

24

until 11:15; that you also talk about a proposed
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briefing schedule so that we can deal with -- if

2

Mr. Beaulne is going to get up on the stand, he can do

3

that.

4

set.

5

a post-trial argument that we can do off the record.

We can talk about a briefing schedule, get that
And I may have some thoughts for you going into

6

But this will give you basically a

7

half hour to kind of talk with each other and think

8

about what the dates are.

9

tight as possible and act like we're in trial.

I would like to keep it as
And I

10

do think a post-trial argument would probably be

11

helpful, given some of the valuation disputes and

12

stuff.

13

want the opportunity to put them in context.

And I'm sure you -- I would assume you would

14

MR. STONE:

Yes, Your Honor.

15

Your Honor, we certainly recognize you

16

made certain statements at the pretrial conference

17

about the briefing schedule.

18

guidance on what the parameters are.

19

THE COURT:

I just would like some

I would like it as tight

20

as possible, recognizing that you have teams who are

21

much larger than my team.

22

not one -- you know, I'm a very open person about the

23

realities of life.

24

works with me.

My team changes.

And I'm

I have a very able person who

He has studied up on the case, and he
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is the sole person who will help me.

2

talented groups, very large, much larger than mine.

3

You have very

I don't want you to ruin anybody's

4

holiday, but I also see no reason -- you've been very

5

economical -- why you couldn't work on ruining

6

yourselves and getting -- I see no reason why you

7

couldn't say, We're going to have everything in by

8

noon on Friday, July 1st.

9

you know, post-trial briefs.

10

We're going to have short,

What I am going to ask you -- and this

11

was -- think about it with each other, and we'll have

12

a conversation when we come back.

13

submit -- if you're going to tell me that everything

14

has been established methodology or all that kind of

15

stuff, submit compendiums that have comments from, you

16

know, have actual sources that are objective sources.

17

But I want you to

To some extent, neither expert's

18

report is fully satisfactory.

19

blame either of the experts.

20

experts can be experts by being a little bit more

21

aggressive about saying, "I'm not going to limit

22

myself necessarily to what I'm told."

23
24

And I don't know that I
Although I will say

I don't know that that's what happened
but, you know, frankly, there are gaps on both sides
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where people are accused of saying -- accused is a

2

strong word, but that's the way the briefs are

3

written -- of blinding themselves to key components of

4

the analysis.

5

But what I'm saying is sometimes

6

you're going to have pain as a lawyer.

Every one of

7

you has worked long nights.

8

reason -- what if you said noon on July 1st?

9

not going to ruin anyone's July 4th weekend, and we're

I've done it.

I see no

10

going to get all the briefs done.

11

this weekend?

12

transcript.

13

is no reason they have to be 80 pages long.

14

know, everybody has testified.

We're

Would you work long

Yeah, but you've been getting daily
You wrote your pre-trial briefs.

There
But you

15

So what I'm thinking is talk about it,

16

and then we can have the argument, and then I can roll

17

out of this and write.

18

gap which, as I said, is odd for such a smoothly run

19

trial, given that billions separate you.

20

You have a fairly big value

MR. BROWN:

So --

Can I ask Your Honor, are

21

you contemplating simultaneous briefs or sequential

22

briefs?

23

THE COURT:

Simultaneous.

24

MR. BROWN:

We would --
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THE COURT:

You can have your choice,

but if you wish your choice, you will move fast.

3

I have another view of this, and this

4

could be wrong.

There is only a certain amount of

5

actual hours you will spend on anything.

6

do them contiguously or you can push them out.

7

give you two weeks for your opening brief.

And you can
I can

8

And then if you agree, we can have our

9

friends at Courtroom Connect do a reality TV show on a

10

post-trial brief experiment.

11

that reality TV show, you would spend very few

12

additional hours if we gave you two weeks over what

13

you would do if we did it in a tighter time frame.

14

It's just that when we did it in a tighter time frame,

15

you would devote yourself pretty much entirely to

16

getting this done and then you would move on.

17

might spend some additional hours because, frankly, it

18

gets wasteful.

19

My sense is if we did

You

That's why, when I work, I want to

20

roll out of a post-trial argument and write the

21

opinion, because I know if I put it down, as

22

fascinating as long-term reserves are of mines, if I

23

put this down for five weeks, I'm going to have some

24

relearning to do.

Even though I get Copper Investors'
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Monthly and all the other leading publications of

2

people obsessed with copper.

3

So why don't you -- I have a son whose

4

nickname when he was little was Benny-Penny, but as

5

he's gotten older, he wanted something cooler, so he

6

has a hip-hop nickname where we call him Small Coin.

7

He's trying to go on tour with 50 Cent.

8
9

So think about it from that
perspective.

But what I don't want is don't tell me,

10

if I set 10 days or 20 days, you're going to be

11

working on it the whole 10 days.

12

to be 80 pages.

13

them answer, that's fine, but then you need to move up

14

when you're willing to do it, and you need to pick the

15

weekend you wish to have destroyed.

16

It also doesn't have

And so if you want to go first, have

What I was suggesting from a personal

17

level for your families and all is maybe it's this

18

weekend you wish to have destroyed; that you get

19

something in say end of business Tuesday.

20

Which means -- you know, honestly, you don't really

21

have to kill Saturday and Sunday.

22

Get it in Tuesday, get your reply in Friday, and then

23

go have your July 4th weekend and you're done.

24

was my humane thing realizing there is never going to

Right?

You're smart teams.

That
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be a situation where it's easy to be a corporate

2

litigator, but that's not what we all signed up for.

3

If you do wish to do a three-brief

4

sequence, that's where you have to think about it,

5

because if what you're saying is, What I'd like to do

6

is I'd like my friends not to enjoy their July 4th

7

weekend, that's more problematic.

8

So let's come back at 11:20, now that

9

we've spent most of the time we were going to talk

10

later on this, and think about it, and think about

11

whether you're going to do your rebuttal, and then

12

we'll finish up.

13

MR. STONE:

14

(Recess taken.)

15

MR. BROWN:

16
17

Thank you, Your Honor.

So we're done, Your Honor.

We're not going to re-call Mr. Beaulne.
MR. STONE:

Your Honor, Mr. Brown and

18

I have spoken, and what we've come up with for a

19

briefing schedule is a 30-page brief to be filed by

20

noon next Friday.

21

THE COURT:

Okay.

22

MR. STONE:

And then followed by a

23
24

10-page reply the following week, say Wednesday.
THE COURT:

Okay.

So let me just --
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MR. STONE:

I'm sorry.

They're

2

reminding me.

3

so we said Friday for the reply as well, so the 8th.

4

That's the week of the Fourth of July,

THE COURT:

Okay.

Let me just ask you

5

a serious question here.

6

agree, I don't want to screw up anyone's Fourth of

7

July, but, I mean, what are we doing here?

8

ask that seriously.

9

One, why do you need -- I

I mean, I

Which is I don't want to be -- we're

10

at June 24th now.

You're talking about 30 pages.

Why

11

can't it at least be Thursday and Thursday?

12

we figure out some date, you know, maybe the 13th or

13

the 14th, where we can have a post-trial argument.

And then

14

MR. STONE:

Your Honor, frankly --

15

THE COURT:

And also, why --

16

MR. STONE:

-- we're fine with

THE COURT:

Seriously, I really don't

17

having --

18
19

understand what the magic is about next Friday and,

20

you know, why it takes -- I mean, let's go off the

21

record now.

22

(Discussion held off the record.)

23

THE COURT:

24

Have a good weekend.

me a briefing schedule Monday.

Give

Call Ms. Boulden this

CHANCERY COURT REPORTERS
A2310

493
1

afternoon, get the post-trial argument date.

2

been a pleasure to be with you.

3

dealing with the scheduling vicissitudes this week.

4

Have a good one.

5

It's

I appreciate you also

(Court adjourned at 11:54 a.m.)

6
7
8
9
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11
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13
14
15
16
17
18
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20
21
22
23
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PRELIMINARY STATEMENT
Not surprisingly, despite Plaintiff’s rhetoric and bold claims, the six and one-half
year intermittent odyssey that was this case ended in an anti-climactic four-day trial that, far
from establishing any director misfeasance, only served to reinforce what has been apparent from
Day One: The merger of Minera Mexico (“Minera”) and Southern Peru Copper Corporation
(“SPCC”) (the “Merger”) was entirely fair and in fact tremendously beneficial to SPCC and its
shareholders.1 From the Plaintiff’s side, this case ended in a complete failure of proof.
Specifically, Plaintiff failed to explain why the four concededly independent, intelligent, and
successful businessmen who made up the Special Committee would have any motive to short
change the public stockholders one cent, much less $6 billion.
The trial established that the Merger was the result of a diligent, robust, and fair
process. Immediately after learning about the Merger, SPCC’s board established a committee of
independent and disinterested directors, comprised of highly qualified and competent
professionals. The Special Committee understood its mandate and hired top notch financial,
legal, and mining advisors to assist it in fulfilling its duties. The terms of the Merger were
negotiated by the Special Committee and its advisors over an eight month period, during which
time the Special Committee secured significant concessions for SPCC and its minority
stockholders. After careful consideration, the Special Committee recommended the Merger to
SPCC’s board of directors, which subsequently approved it. The fairness of the Merger was
confirmed by the overwhelming approval of the holders of SPCC’s outstanding stock and the
market’s reaction to the Merger.
1

The Theriault Trust recognized the benefits the Merger offered, twice buying additional
SPCC shares after the Merger was announced and before signing on to a complaint in this
consolidated action (JX-2 at TT00025, TT00032), and former plaintiff Sousa voted for
the Merger after the Proxy Statement was filed (DX-1).
1
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At trial, Plaintiff abandoned almost every argument relating to the Special
Committee’s process that had been made while this case languished on the Court’s docket,
instead focusing only on the consideration SPCC paid for Minera. Specifically, Plaintiff focused
on the fact that if, in calculating an appropriate exchange ratio, one uses Minera’s DCF value
using a $0.90/pound long-term copper price and SPCC’s observed market capitalization, the
resulting implied consideration is lower than the 67.2 million shares paid by SPCC. Plaintiff’s
talismanic reliance on SPCC’s stock price misses the forest for the trees. The “test for fairness is
not a bifurcated one as between fair dealing and price”2 and a strong record of a fair process is
indicative of fair price.3 Here, the Special Committee’s thorough process ensured not just that
SPCC paid a fair price for Minera, but also that the deal the Special Committee ultimately
recommended was beneficial to SPCC and its shareholders. The Special Committee closely
examined both companies, focusing on what drove their values (e.g., location, ore reserves, cost
structures, and metal prices) and used the results of these analyses as leverage to secure benefits
and protections for SPCC and its shareholders. After considering many methodologies and a
great deal of company-specific information, the Special Committee reasonably concluded that
the economic terms of this specific Merger involving these specific companies were best
assessed by comparing SPCC and Minera on a relative basis, using the same methodology and
assumptions. As Messrs. Handelsman and Palomino expressed at trial, the Special Committee is
proud of the job they did. The Merger was the result of a robust and diligent process that
increased SPCC’s value and benefitted all shareholders of SPCC.

2

Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983).

3

S. Muoio & Co. LLC v. Hallmark Entm’t Invs. Co., 2011 WL 863007, at *16 (Del. Ch.
Mar. 9, 2011).
2
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In short, the trial established that there is no record evidence that the AMC
Defendants breached any fiduciary duty in approving the Merger; rather, the overwhelming
evidence supports the conclusion that the Merger was fair to SPCC and its shareholders.
STATEMENT OF FACTS
For a full statement of the facts, the AMC Defendants respectfully refer the Court
to the AMC Defendants’ Pretrial Opening Brief and the parties’ Joint Pretrial Stipulation and
Order.4 The AMC Defendants believe that all relevant facts have been established and will
incorporate relevant citations into the argument below as necessary to refer to the evidence
presented at trial.
ARGUMENT
I.

THE MERGER WAS ENTIRELY FAIR
A.

Legal Standard
Entire fairness examines the process leading to the consummation of a transaction

and the price.5 An analysis of fair dealing considers when the transaction was timed; how it was
initiated, structured, negotiated, and disclosed to the directors; and how the approvals of the
directors and the stockholders were obtained.6 Fair price involves questions of “the economic
and financial considerations of the proposed merger, including all relevant factors: assets, market
value, earnings, future prospects, and any other elements that affect the intrinsic or inherent
value of a company’s stock.”7 But the overall test is not bifurcated as between fair dealing and
4

D.I 239, 249. The facts set forth in the AMC Defendants’ Pretrial Brief were established
through the trial testimony of Messrs. Handelsman, Palomino, and Ortega and through
the deposition testimony of the other directors as well as the stipulated facts in the Joint
Pretrial Stipulation and Order.

5

See Weinberger, 457 A.2d at 711.

6

See Emerald Partners v. Berlin, 787 A.2d 85, 97 (Del. 2001).

7

Weinberger, 457 A.2d at 711.
3
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price: “All aspects of the issue must be examined as a whole since the question is one of entire
fairness.”8 Importantly, the entire fairness analysis does not require perfection on the part of the
board of directors.9
In transactions subject to entire fairness review, the burden of proof shifts to the
plaintiff if the defendants are able to demonstrate that the transaction was approved by “an
independent committee of directors or an informed majority of the minority shareholders.”10
Here, there is no question that the Merger was evaluated and recommended by an independent,
informed, and fully functioning committee of disinterested directors. Indeed, Plaintiff did not
even try to present evidence to the contrary at trial. Accordingly, it is Plaintiff’s burden to prove
that the Merger was not entirely fair. Plaintiff has not satisfied that burden.
B.

The Process Was Fair
To determine whether the process surrounding a transaction is fair, Delaware

Courts consider (1) the board’s composition and independence, (2) the extent to which the board
was accurately informed about the transaction, (3) the timing, structure and negotiation of the
transaction, and (4) how board approval was obtained.11 All of these factors weigh in favor of
finding that the burden has been shifted to Plaintiff and a determination that the Merger was the
product of a fair process.
8

Id.

9

See Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1178 (1995) (“A finding of
perfection is not a sine qua non in an entire fairness analysis.”) (emphasis added).

10

See Kahn v. Lynch Commc’ns Sys., Inc., 638 A.2d 1110, 1117 (Del. 1994), aff’d, 669
A.2d 79 (Del. 1995); In re Tele-Commuc’ns, Inc. S’holders Litig., 2005 WL 3642727, at
*8 (Del. Ch. Jan. 10, 2006); In re Cysive, Inc. S’holders Litig., 836 A.2d 531, 534 (Del.
Ch. 2003); accord In re Cox Radio, Inc. S’holders Litig., 2010 WL 1806616, at *13 (Del.
Ch. May 6, 2010) (“To shift [the entire fairness] burden to the Appraisal Objectors,
Defendants must demonstrate that the Special Committee ‘was truly independent, fully
informed, and had the freedom to negotiate at arm’s length.’”).

11

Kahn v. Lynch Commc’ns Sys., Inc., 669 A.2d 79, 84 (Del. 1995).
4
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1.

The Special Committee Was Independent And Qualified

To establish that a director lacks independence, a plaintiff must “create a
reasonable doubt that a director is not so ‘beholden’ to an interested director ... that his or her
‘discretion would be sterilized.’”12 Similarly, to establish that a director is interested in a
transaction, a plaintiff must show that the director “was on both sides of a transaction or received
a benefit not received by the shareholders.”13 At trial, Plaintiff not only failed to adduce
evidence to suggest any Special Committee member met these standards, he did not even try.
None of the Special Committee members had any affiliation with Grupo Mexico or any of its
affiliates (other than SPCC) or had any financial interest in the Merger.14 The members of the
Special Committee, moreover, were highly qualified and sophisticated professionals who had
extensive transactional experience.15 The Special Committee was therefore well-positioned to
negotiate and evaluate the merits of the proposed Merger.
Any argument by Plaintiff that Mr. Handelsman lacked independence because of
his affiliation with Cerro Trading Co. (“Cerro”) is legally insufficient. The record is bereft of
any evidence that Mr. Handelsman or Cerro received personal benefits that were not equally
12

See Hallmark, 2011 WL 863007, at *9 (internal quotations omitted); Beam v. Stewart,
845 A.2d 1040, 1050 (Del. 2004). To create such a reasonable doubt, a plaintiff “must
plead facts that would support the inference that because of the nature of a relationship or
additional circumstances ... the non-interested director would be more willing to risk his
or her reputation than risk the relationship with the interested director.” Hallmark, 2011
WL 863007, at *9 (internal quotations omitted).

13

Continuing Creditors’ Comm. of Star Telecomms, Inc. v. Edgecomb, 385 F. Supp. 2d
449, 460 (D. Del. 2004); see also Cede & Co. v. Technicolor, 634 A.2d 345, 361 (Del.
1993).

14

Trial Tr., vol. I, 11:3-12:21 (Palomino), 140:6-9, 142:12-24 (Handelsman); Trial Tr., vol.
II, 239:24-243:9 (Ortega); JX-129 at 16; Larrea Dep. 43:7-20, 44:2-4, 44:22-45:1, 46:1821; Perezalonso Dep. 16:2-16:10.

15

Joint Pretrial Stip. & Order ¶¶ 16-19; JX-150; JX-151; JX-152; Trial Tr., vol. I, 4:15-8:20
(Palomino), 135:19-138:10 (Handelsman); Ruiz Dep. 16:5-17. Here again, Plaintiff did
not even try to present contrary evidence.
5
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shared by SPCC and its minority shareholders. That is because the interests of Mr. Handelsman,
as a member of the Special Committee, and Cerro were aligned in that both parties wanted to
ensure that SPCC was getting the best deal it could on Minera. The registration rights that Cerro
received were also advantageous to SPCC’s minority shareholders because they ensured that
Cerro’s shares would be sold in an orderly fashion, thereby minimizing any impact on the price
of SPCC stock that could have resulted from a sale of a large block of SPCC shares into the
market.16 Moreover, the registration rights agreement between Cerro and Grupo Mexico, which
provided that Cerro would vote in accordance with the Special Committee’s recommendation,
ensured that Grupo Mexico could not use Cerro’s vote to force the Merger.17 Ultimately, any
argument that Mr. Handelsman was conflicted defies common sense: If the Merger was as badly
mispriced as Plaintiff argues, it would have caused substantial damage to the value of Cerro’s
SPCC stock.18 Not only did that not happen, but Plaintiff offered no evidence that would even
allow someone to speculate as to why Cerro (or anyone else) would have taken such a risk.
2.

The Special Committee Was Fully Informed

The Special Committee was thorough and diligent, meeting formally on at least
20 occasions and informally on many other occasions over a period of more than eight months.19
The Special Committee also retained—after interviewing numerous candidates20—independent,

16

Trial Tr., vol. I, 67:20-69:24 (Palomino), 184:5-185:2 (Handelsman).

17

JX-12; JX-129 at 26; Trial Tr., vol. I, 182:7-183:17 (Handelsman).

18

Trial Tr., vol. I, 71:16-72:15 (Palomino).

19

Joint Pretrial Stip. & Order ¶¶ 23-46; Trial Tr., vol. I, 19:3-21 (Palomino), 149:9-150:10
(Handelsman).

20

Trial Tr., vol. I, 146:9-12 (Handelsman) (Special Committee considered Lehman
Brothers, Credit Suisse First Boston, JPMorgan, Goldman Sachs, and Merrill Lynch); id.
at 145:3-8 (Handelsman) (Special Committee considered Latham & Watkins, Cleary
Gottlieb, Paul Weiss, and Sullivan & Cromwell).
6
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highly skilled, and reputable legal, financial, and mining advisors to assist it in fulfilling its
duties.21 Specifically, the Special Committee retained Latham & Watkins as its U.S. legal
counsel, Mijares, Angoitia, Cortes y Fuentes SC as its Mexican legal counsel, Goldman Sachs as
its financial advisor, and Anderson & Schwab (“A&S”) as its mining advisor.22 At the direction
of the Special Committee, the advisors engaged in legal, financial, and operational due diligence
of both companies, extensively analyzed the proposed Merger, provided expert opinion for the
matters in which they were qualified, and helped the Special Committee negotiate the proposed
Merger.23 The Special Committee relied on the professional advice provided by its advisors
throughout the evaluation process.24 The intensive process engaged in by the Special Committee
and its advisors evidences the Special Committee’s diligence.25
3.

The Special Committee Negotiated At Arm’s Length For The Benefit
Of SPCC’s Minority Stockholders

The Special Committee was given a clear mandate from the SPCC Board to
negotiate the Merger at arm’s length.26 The resolutions forming the Special Committee provided

21

See Gesoff v. IIC Indus. Inc., 902 A.2d 1130, 1147 (Del. Ch. 2006) (“[S]pecial committee
members should have access to knowledgeable and independent advisors, including legal
and financial advisors.”).

22

Joint Pretrial Stip. & Order ¶¶ 20-22; JX-63; JX-67; Trial Tr., vol. I, 15:4-18:7
(Palomino), 144:16-148:14 (Handelsman); Trial Tr., vol. II, 247:19-248:17 (Ortega);
Ruiz Dep. 26:21-28:23.

23

Joint Pretrial Stip. & Order ¶¶ 23-46; Trial Tr., vol. I, 18:8-19:2, 28:14-30:12 (Palomino),
153:1-10 (Handelsman); Trial Tr., vol. II, 247:19-248:17 (Ortega).

24

Trial Tr., vol. I, 18:8-19:2 (Palomino). A board’s reliance on expert advice not only
“evidence[s] good faith in the overall fairness of the process” but can protect a board
from challenges that it breached its duty of care. 8 Del. C. § 141(e); see also Cinerama,
Inc. v. Technicolor, Inc., 663 A.2d 1134, 1142 (Del. Ch. 1994), aff’d, 663 A.2d 1156
(Del. 1995).

25

Joint Pretrial Stip. & Order ¶¶ 23-46; JX-129 at 16-39; Ruiz Dep. 168:17-169:2.

26

Gesoff, 902 A.2d at 1146 (holding that a special committee “should be given a clear
mandate setting out its powers and responsibilities in negotiating the interested
7
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that the Special Committee shall “evaluate the Transaction in such manner as the Special
Committee deems to be desirable and in the best interests of the stockholders of the corporation”
and should “advis[e] both the Audit Committee and the Board regarding the
same.”27 As demonstrated at trial, the Special Committee understood its mandate and
understood that it had the power and authority to reject any offer it thought was not fair to SPCC
and its minority shareholders.28 The Special Committee members not only understood that their
role was to represent SPCC’s minority shareholders and that they should evaluate the proposed
Merger from the minority shareholders’ perspective,29 but Mr. Palomino was recommended to be
a director and a member of the Special Committee by certain minority shareholders because they
believed he could best represent their interests in connection with the proposed Merger.30
The Special Committee also had and used the critical power to say “no:” As Mr.
Palomino testified at trial, after months of negotiations, the Special Committee informed Mr.

transaction”).
27

JX-16.

28

See Hallmark, 2011 WL 863007, at *12 (finding that the special committee interpreted its
mandate broadly to include the power to consider the transaction, negotiate its terms, and
recommend or reject the transaction); see also Trial Tr., vol. I, 12:22-15:5
(Palomino)(“While we did not try to make our own proposals to Grupo Mexico, we could
negotiate with them in the sense of telling them what it is that we don’t agree with; and if
we are going to evaluate this in a way that makes this transaction move forward, then
you’re going to have to change the things that we don’t agree with or we won’t be able to
recommend it.”); id. at 143:1-144:12 (Handelsman)(“‘[E]valuate’ meant just that. That
was that the committee was to educate itself and determine whether they believed that the
proposed transaction was a good or a bad one. If good, then the transaction would
progress in its normal course. And if the committee found that the transaction was not
beneficial to the shareholders other than Grupo Mexico of Southern Peru then the
committee would say no. And that if Grupo Mexico determined it wanted to negotiate in
the face of a no, it could do so.”), id. at 193:16-194:18 (Handelsman).

29

Trial Tr., vol. I, 100:23-101:8, 106:3-14 (Palomino); Perezalonso Dep. 21:23-22:14; Ruiz
Dep. 38:2-38:19.

30

See Trial Tr., vol. I, 9:8-11:17 (Palomino).
8
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Larrea personally that it would not recommend the transaction due to “substantial differences”
between the views of the Special Committee and those of Grupo Mexico, thus prompting Grupo
Mexico to significantly reduce the proposed consideration.31
In embracing its mandate, the Special Committee negotiated key terms of the
Merger that directly benefited SPCC stockholders:
x

The Special Committee negotiated that Minera’s net debt at closing would
not exceed $1 billion—a 23% reduction in net debt.32

x

The Special Committee negotiated a transaction dividend to SPCC
stockholders of $100 million to be distributed prior to the closing of the
Merger (in addition to SPCC’s regular quarterly dividend)33 and
indemnification by AMC for certain pre-closing environmental matters
and conditions of Minera.34

x

The Special Committee negotiated significant corporate governance
protections designed to protect minority shareholders post-Merger.35

x

The Special Committee negotiated away from a proposed floating
exchange ratio to a fixed ratio and negotiated down (by roughly 7%) the
number of shares to be exchanged for Minera.36

31

Trial Tr., vol. I, 59:2-61:13 (Palomino).

32

Trial Tr., vol. I, 75:23-76:18; 83:16 (Palomino), 172:11-173:4, 175:10-16 (Handelsman);
JX-129 at 25.

33

See Trial Tr., vol. I, 176:15-177:5 (Handelsman) (explaining that Cerro got $15 or $16
million dollars from the special dividend that it would not have had and the individual
shareholders got their pro rata share); Trial Tr., vol. I, 83:14-84:16 (Palomino); Pretrial
Stip. & Order ¶ 43.

34

Pretrial Stip. & Order ¶ 43; JX-129 at 24-25.

35

Pretrial Stip. & Order ¶ 51, JX-129 at 24-26; Trial Tr. vol. I, 76:19-77:11 (Palomino);
173:5-23 (Handelsman). These corporate governance provisions included (i)
proportional representation of minority stockholders on SPCC’s board, (ii) a requirement
that independent directors meet the NYSE independence requirements and be nominated
by a special nominating committee, (iii) a requirement that the audit committee review
certain related-party transactions in advance of their consummation; and (iv) a
requirement that SPCC remain listed on the NYSE for a least five years. JX-129 at 21.
Any contention that these provisions were meaningless or favored Grupo Mexico is
without merit. These protections enhanced SPCC’s minority stockholders’ position in
dealing with Grupo Mexico after the Merger.

36

Pretrial Stip. & Order ¶¶ 13, 50; Trial Tr., vol. I, 62:19-64:9 (Palomino), 117:23-119:8
9
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x

The Special Committee negotiated a super-majority voting requirement of
66Ҁ% and then secured a commitment from Cerro to vote its 14.2%
interest only in accordance with the Special Committee’s
recommendation, guaranteeing that Grupo Mexico could not use Cerro’s
vote to force the Merger.37

Plaintiff offered no evidence to dispute any of these points.
To support his contention that the Special Committee did not negotiate at arm’s
length, Plaintiff argues that the Merger consideration the Special Committee recommended was
the same as Grupo Mexico’s initial proposal. But that argument is incorrect. Grupo Mexico’s
initial proposal would have resulted in the issuance of approximately 72 million shares of SPCC
stock based on a floating exchange ratio, whereas the transaction that the Special Committee
recommended in October 2004 resulted in the issuance of 67.2 million shares on the basis of a
fixed exchange ratio.38 In addition, as set forth above, the Special Committee secured significant
benefits that were not part of Grupo Mexico’s initial proposal.39 That the market value of the
SPCC shares under Grupo Mexico’s original proposal was roughly equal to the market value of
the SPCC shares issued in connection with the Merger is happenstance. To protect against
fluctuations in the price of SPCC stock (which could have been detrimental to SPCC in
connection with the proposed Merger), the Special Committee negotiated a fixed exchange ratio
months before the transaction closed, so the Special Committee (and Grupo Mexico) had no way
of knowing that the market value of the shares issued would be $3.1 billion.40 All this reflects is

(Palomino); 166:7-10 (Handelsman).
37

Joint Pretrial Stip. & Order ¶ 45; Trial Tr., vol. I, 174:7-19 (Handelsman).

38

JX-129 at 16, 26; JX-108 at AMC0019912.

39

The Special Committee also considered whether to use cash as consideration as opposed
to stock but determined that stock was preferable. Trial Tr., vol. I, 232:10-224:15
(Handelsman); id. at 127:11-128:2 (Palomino).

40

In addition, there is no dispute that the timing of the Merger was in the Special
Committee’s hands and proceeded on a schedule set by the Special Committee.
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that, looked at in terms of assets in the ground and the costs to extract and sell them, Minera’s
enterprise value was equal to or greater than SPCC’s.41
4.

The Merger Was Approved By SPCCs Fully-Informed Minority
Shareholders

That the overwhelming majority of SPCC’s fully informed shareholders voted to
approve the Merger, and that those stockholders were fully informed, further confirm that the
Special Committee’s process was fair. The Merger was approved by the holders of more than
90% of the outstanding stock of SPCC, including by Sousa, one of the three original plaintiffs
(and he cast that vote after his complaint was filed and after the Proxy Statement was filed).42
Removing the holders of the Class A Common Stock (AMC, Cerro, and Phelps Dodge) from the
equation, of the common shares that were voted, approximately 98% were voted for the
Merger.43
C.

The Price Was Fair
Given the undisputed evidence that the Merger was approved by an independent

and disinterested Special Committee as a result of a fair process, Plaintiff bears the burden of
showing that the Merger was unfair.44 Plaintiff cannot prove that the financial terms of the
Merger, which were the result an active and effective process, were unfair to SPCC and its
minority shareholders.
Fair price “relates to the economic and financial considerations of the proposed
[transaction], including all relevant factors: assets, market value, earnings, future prospects, and
41

JX-48 ¶¶ 36-43; Trial Tr., vol. IV, 435:8-20 (Schwartz); Def. Demonstrative Ex. 1
(showing that Minera’s forecast production for nearly all metals was higher than
SPCC’s).

42

Joint Pretrial Stip. & Order ¶ 54; JX-130; DX-1.

43

JX-131 at 25.

44

Hallmark, 2011 WL 863007, at *10.
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any other elements that affect the intrinsic or inherent value of a company’s stock.”45
Importantly, fair price does not mean “the highest price financeable or the highest price the
fiduciary could afford to pay,” it means “a price that is one that a reasonable seller, under all the
circumstances, would regard as within a range of fair value.”46
Plaintiff’s only support for his contention that the Merger consideration was
unfair is his expert’s opinion that Minera’s DCF value should have been divided by SPCC’s
stock price instead of compared to SPCC’s DCF value. According to Plaintiff, SPCC should
have issued 41 million shares for Minera as opposed to 67.2 million shares; Plaintiff thus claims
that SPCC overpaid by an astonishing 64%. Plaintiff’s theory ignores the record and the factors
that drove SPCC’s and Minera’s values. The Special Committee and its advisors closely
examined SPCC and Minera over a long period and reasonably concluded that the Merger was
fair to SPCC because SPCC received as much or more than what it paid for Minera.
1.

Minera Mexico Was Worth What SPCC Paid For It, If Not More

Under Delaware law, value can be determined “by any techniques or methods
which are generally considered acceptable in the financial community.”47 Consistent with this
principle, and as demonstrated at trial, the Special Committee and its financial, mining, and legal
advisors spent eight months evaluating and analyzing the fairness of the evolving terms of the
proposed Merger. Goldman Sachs presented the Special Committee with various valuation
analyses based on the information it gathered from the extensive due diligence it conducted in

45

Weinberger, 457 A.2d at 711.

46

Cinerama, 663 A.2d at 1143 (Del. Ch. 1994), Kahn v. Tremont, 1996 WL 145452, at *1
(Del. Ch. Mar. 21, 1996) (“A fair price is a price that is within a range that reasonable
men and women with access to relevant information might accept.”), rev’d on other
grounds, 694 A.2d 422 (Del. 1997).

47

Weinberger, 457 A.2d at 712-13.
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conjunction with A&S.48 After months of analysis, Goldman Sachs and the Special Committee
decided the best way to analyze the proposed Merger was by comparing the values of Minera
Mexico and SPCC using the same methodology and assumptions.
Well before deciding to proceed in that way, however, Goldman Sachs performed
a number of preliminary analyses of Minera to estimate its value. These analyses included a
DCF analysis, sum-of-the-parts analysis, contribution analysis, comparable companies analysis,
and ore reserve analysis.49 The results of these preliminary analyses suggested that Minera’s
value was generally lower, and in some cases substantially lower, than Grupo Mexico’s initial
indication of Minera’s equity value of $3.1 billion.50 As a result, the Special Committee engaged
in extensive negotiations with Grupo Mexico concerning the terms of the Merger51 and the
Special Committee’s advisors engaged in extensive discussions with Grupo Mexico’s advisor
(UBS) concerning Minera’s value.52 At the same time, the Special Committee’s advisors
continued their due diligence and refined their analyses by probing and challenging the
management representations regarding both companies’ assets53 and running analyses using

48

A&S was retained to conduct a detailed operational due diligence of the Minera and
SPCC mining assets involved in the proposed Merger. JX-67 at SP COMM 018538.
A&S visited the operations of Minera and SPCC, discussed operations and future plans
with the management of each company, modified the financial models provided to
Goldman Sachs by the respective management based on the diligence performed, and
reported their findings to the Special Committee. See JX-113 at SP COMM 003326; DX2; JX-162 (discussing A&S’s changes to each company’s economic model).

49

JX-101; JX-102; Trial Tr., vol. I, 156:6-22 (Handelsman).

50

Trial Tr., vol. I, 156:23-157:7 (Handelsman); id. at 42:6-14 (Palomino).

51

JX-129 at 20-21.

52

Id.; Sanchez Dep. 109:6-18; see also Trial Tr., vol. I, 61:17-62:18 (Palomino) (explaining
that the Special Committee’s and Grupo Mexico’s advisors spoke continually); 154:17155:2 (Handelsman) (same).

53

A&S believed that management’s representations relating to Minera’s assets should be
adjusted and proposed using assumptions Goldman Sachs then incorporated into its
13

A2330

different assumptions and methodologies. The effect of these preliminary analyses of Minera is
fully disclosed in the Proxy:
Following discussion [of Goldman Sachs’ June 11, 2004
Presentation], the members of the special committee agreed that
representatives of the special committee should meet with Mr.
Larrea and inform him that the special committee had received a
preliminary report from its advisors and that there were substantial
differences between the views of the special committee and Grupo
Mexico regarding Grupo Mexico’s term sheet. The parties agreed
to ask their respective financial advisors to meet and discuss the
respective views of the special committee and Grupo Mexico with
regard to the appropriate valuation of Minera Mexico. ...
Throughout June and July, representatives of Goldman Sachs
spoke with representatives of UBS on numerous occasions to
discuss the respective views of the special committee and Grupo
Mexico with respect to valuation issues ... . Also during this
period, from time to time Mr. Ruiz and other members of the
special committee spoke with Mr. Larrea about the respective
views of the special committee and Grupo Mexico with respect to
the valuations of Minera Mexico and [SPCC].54
During this time, the Special Committee also asked Goldman Sachs to perform a
DCF analysis of SPCC to try to explain why these two very similar companies (with similar
earning patterns and reserves) seemingly had such dissimilar values.55 On June 23, 2004,
Goldman Sachs presented the Special Committee with its DCF analysis of SPCC.56 Goldman
Sachs used similar assumptions in its DCF analysis of SPCC that it used for its DCF analysis of
Minera and performed similar sensitivity analyses for copper prices, molybdenum prices,

analyses and presentations to the Special Committee. See, e.g., JX 101 at SP COMM
003369. Critically, Plaintiff does not challenge in any way the assumptions the Special
Committee ultimately used and in fact adopted those assumptions. Trial Tr., vol. III,
377:12-16; 375:4-10 (Beaulne) (testifying that he did no analysis of the cash flow
projections that the Special Committee and its advisors used for SPCC).
54

JX-129 at 20-21.

55

Trial Tr., vol. I, 158:1-6 (Handelsman).

56

JX-102 at SP COMM 006979-82.
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discount rates, and ore milled.57 That analysis yielded a value that was closer to the DCF value
of Minera but (under certain assumptions) significantly lower than SPCC’s observed market
value.58 As Mr. Handelsman explained at trial, that analysis of SPCC “gave some clarity” to
Goldman Sachs’ preliminary analyses of Minera “and showed that [the Special Committee’s]
initial reaction that these were two very similar companies in very similar businesses with pretty
similar earnings patterns ... were far more comparable than they were on the valuation of the
stock, the public stock of one, and the discounted cash flow analysis or cash-producing power of
the other.”59
The Special Committee and its advisors then endeavored to determine why
Minera’s DCF value was lower than SPCC’s stock price and whether it was appropriate to
compare the DCF values of these companies to determine the appropriate number of shares to
pay for Minera. It arrived at two conclusions, neither of which Plaintiff even tries to challenge.
a.

Minera Was Worth More As Part Of A Public Company

As Messrs. Handelsman and Palomino explained at trial, although Minera had
significant ore reserves and tremendous earning potential, Minera was embedded within a large
Mexican conglomerate (Grupo Mexico).60 Unlike SPCC (a U.S. company listed on the New
York Stock Exchange), Minera was unlisted, subject to Mexican accounting standards, and had
57

Id. Goldman Sachs also presented its findings based on two different scenarios, one of
which incorporated changes to normalize ore grades. JX-102 at SP COMM 006976.
Goldman Sachs and the Special Committee did this because they had access to geological
data suggesting that SPCC’s ore grades were going down and Wall Street analysts were
not fully taking into account the reduction in ore grades. Trial Tr., vol. I, 45:1-46:2
(Palomino).

58

JX-102 at SP COMM 006979-82.

59

Trial Tr., vol. I, 159:12-20 (Handelsman).

60

Plaintiff concedes that (i) assets of conglomerates can be worth more separately than
together and (ii) different markets can have different listing premia. See Trial Tr., vol.
III, 386:18-24; 398:19-399:4 (Beaulne).
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virtually no regulatory oversight. Moreover, because of Grupo Mexico’s troubles with
ASARCO, which subsequently filed for bankruptcy, Minera had significant capital constraints.61
But as part of the Merger, Minera’s assets would become part of a U.S. listed company, subject
to U.S. accounting standards and SEC and NYSE regulations, and protected by corporate
governance provisions. This process would unlock substantial value that was not adequately
captured in Goldman Sachs’ preliminary valuations of Minera.62
b.

SPCC Was Trading Based On A Long-Term Copper Price
Higher Than $0.90/Pound

In an effort to reconcile the difference between SPCC’s DCF value and its market
capitalization, the Special Committee’s and Grupo Mexico’s advisors conducted an analysis that
suggested that copper companies were generally trading at a premium, and SPCC was trading at
the highest premium. Specifically, in a presentation that was shared with the Special Committee
on July 7, 2004, UBS showed that copper companies such as Antofagasta, Phelps Dodge, and
SPCC (which Plaintiff’s expert contends were sufficiently comparable to Minera to be used as
the basis of a multiples analysis to price Minera) were trading at a premium to their DCF
values.63 As Mr. Palomino and Dr. Schwartz explained, the reasonable explanation for that
phenomenon is that the market was changing and metal prices were dramatically increasing.64 In
addition, with respect to SPCC specifically, the market was estimating higher ore grades and
61

Trial Tr., vol. I, 219:3-18 (Handelsman).

62

Trial Tr., vol. I, 38:13-23 (Palomino) (explaining that the proposed Merger was intended
to create substantial value and you have to “give proper credit to the creation of value that
w[as] expected to take place”); Trial Tr., vol. I, 219:11-14 (Handelsman) (explaining that
the main premise of the proposed Merger was to “use the fisc of Southern Peru and its
pristine balance sheet to develop the mining assets of Minera”).

63

JX-103 at SP COMM 006945. Plaintiff has offered no evidence to contradict this
analysis.

64

Trial Tr., vol. I, 48:5-49:16 (Palomino); Trial Tr., vol. IV, 442:19-443:18; 447:13-21
(Schwartz); JX-48 at ¶¶ 47-51; JX-23.
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copper reserves for SPCC than SPCC’s internal projections and due diligence was showing.65
Indeed, even market analysts who covered SPCC while the proposed Merger was being
negotiated derived values for SPCC that were roughly one-half its observed market price at the
time.66
*

*

*

After a thorough analysis and discussion, Goldman Sachs and the Special
Committee concluded that the most appropriate way to assess the fairness of the proposed
Merger was to compare SPCC and Minera on a relative basis. On July 8, 2004, Goldman Sachs
presented its first relative valuation of the two companies.67 As explained at trial, among the
chief reasons the Special Committee used a relative valuation was that it allowed SPCC and
Minera to be compared using the same set of assumptions, i.e., an apples-to-apples comparison.68
Therefore, even if copper prices fluctuated, the value of each company relative to each other (and
as part of the merged entity) could be reasonably estimated.

65

Trial Tr., vol. I, 48:5-49:16 (Palomino).

66

See JX-103 at SP COMM 006946.

67

JX-103 at SP COMM 006896-98.

68

Trial Tr., vol. I, 49:6-16 (Palomino). Mr. Palomino also explained that he routinely used
relative discounted cash flow valuations while at Merrill Lynch to compare similar
companies or companies within the same sector for purposes of determining which stock
to recommend. Id. at 58:14-24; see also Sanchez Dep. 39:18-24 (“If you merge
companies, obviously what is most relevant is not to look at absolute values of each
company, but what the exchange ratio in those two companies look like. So at the end of
the day, what you need to do is basically put apples to apples comparisons and look at
basically what is the implied exchange ratio.”). Nor is this methodology unusual in
current transactions. See Northeast Utilities, Registration/Proxy Statement (Form S-4), at
75 (Nov. 22, 2010); UAL Corporation, Registration/Proxy Statement (Form S-4), at 7071 (June 25, 2010). The Court can take judicial notice of the public filings for those
transactions. See In re Gen. Motors (Hughes) S’holder Litig., 897 A.2d 162, 170 (Del.
2006) (recognizing that a court may take judicial notice of the contents of SEC filings).
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Moreover, the Special Committee understood that using a conservative long-term
copper price of $0.90/pound in comparing Minera and SPCC would be beneficial to SPCC.69
Because Minera had larger reserves and a higher cost structure, increases in the long-term copper
price would increase the value of both companies, but Minera’s value would increase at a higher
rate.70
As set forth in Goldman Sachs’ October 21, 2004 presentation to the Special
Committee, a relative valuation of these two companies confirmed that the negotiated price of
67.2 million shares for Minera was fair.71

69

The Special Committee decided to negotiate based on a long-term copper price of
$0.90/lb despite the fact that SPCC’s and Minera’s internal projections used a long-term
copper price of $1.00/lb. JX 106 at SP COMM 004917; SP COMM 004919. Plaintiff’s
contention that SPCC used a $0.90/lb long-term copper price for internal planning is
wrong. As Mr. Jacob explained at trial, SPCC used a $0.90/lb long-term copper price for
purposes of preparing ore reserve estimates for use in its business plans (i.e., production
plans or life-of-mine plans). SPCC did not use that price for purposes of conducting
financial forecasts or estimates because the long-term copper price used for ore reserve
calculations is a conservative price that does not necessarily reflect the market price or
current market estimates relating to copper. Trial Tr., vol. III, 303:21-305:15; 307:2-19
(Jacob). Plaintiff’s fundamental misunderstanding of this issue is underscored by the fact
that his expert did not even consider the long-term price of copper that either SPCC or
Minera was using in the projections they provided to the Special Committee. Trial Tr.,
vol. IV, 423:20-425:12 (Beaulne).

70

Trial Tr., vol. I, 40:10-41:13 (Palomino) (explaining the Special Committee made the
strategic decision to use a conservative long-term copper price because it would be more
beneficial to SPCC and its minority stockholders); see also Trial Tr., vol. IV, 445:13-24
(Schwartz) (confirming that negotiating based on a lower long-term copper price was
advantageous to SPCC); JX-48 at ¶¶ 44-45.

71

JX-106 at SP COMM 004923-25; see also Trial Tr., vol. I, 92:11-23 (Palomino)
(explaining that the middle value of Goldman Sachs’ relative valuation was 69.2 million
shares, higher than what the Special Committee negotiated and SPCC ultimately paid);
Trial Tr., vol. I, 220:13-221:11 (Handelsman) (explaining that he knew the value of what
SPCC was getting and it was worth what SPCC paid for it).
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2.

A Relative Valuation Of Minera And SPCC Did Not Hide SPCC’s
Value

Plaintiff’s argument that a relative valuation of SPCC and Minera hid SPCC’s
market value from the Special Committee was conclusively refuted at trial. Messrs. Handelsman
and Palomino explained in detail that the Special Committee was well aware of SPCC’s stock
price during its evaluation of the Merger and the fact that Goldman Sachs’ DCF value of SPCC
was lower than its observed market capitalization.72 Indeed, Mr. Handelsman explained that it
was the Special Committee’s idea in the first instance to perform a DCF analysis of SPCC so that
the committee could better understand what was driving the valuations of the two companies.73
The Special Committee also understood that SPCC’s market price was not key to evaluating
Minera and SPCC on a relative basis.74
3.

Independent Evidence Confirms That The Merger Price Was Fair

The economic fairness of the Merger was confirmed by SPCC’s minority
shareholders (including named plaintiffs in this case) and the market.
SPCC’s Minority Stockholders Thought The Merger Was Fair. Over 90% of the
outstanding capital stock of the Company voted on a fully informed basis to approve the Merger,
including the shares voted by former plaintiff Sousa.75

72

Trial Tr., vol. I, 47:9-48:4 (Palomino) (“Well, it came up in the discussion [with
Goldman Sachs], of course, because we knew what the market value was and the
discounted cash flow numbers tended to be, again, depending on the assumptions, but
they tended to be somewhat lower.”); Trial Tr., vol. I, 158:19-159:2 (Handelsman); see
also JX-101 SP COMM 00341; JX-102 SP COMM 006922; JX-103 at SP COMM
006865; JX-105 at SP COMM 006787.

73

See Trial Tr., vol. I, 157:21-158:6 (Handelsman).

74

See Trial Tr., vol. I, 54:21-55:13 (Palomino) (“What the market value of one of [the
company’s] is not relevant to this analysis”).

75

JX-161; DX-1. Plaintiff purportedly objects to JX-161, which is a record from
Broadridge Financial Solutions, Inc. (“Broadridge”) showing that Plaintiff Sousa voted
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The Theriault Trust Thought the Merger Was Fair. The first thing the Theriault
Trust did after the Merger was announced was to buy more shares of SPCC stock. And then it
purchased several hundred more shares on December 13, 2004, shortly before the Lemon Bay
complaint was filed (and made a sizable profit doing so).76 And the Theriault Trust bought more
shares again on May 17, 2005, shortly after the Merger was overwhelmingly approved by
SPCC’s shareholders and closed.77 The Theriault Trust even continued to purchase shares of
SPCC stock well into discovery in this action.78 That is not the behavior of someone who
thought the Merger was unfair.
The Market Thought The Merger Was Fair. The market reactions at various
relevant times confirmed that (i) the market initially treated the proposed Merger like most stockfor-stock mergers when information about it began to enter the market but (ii) reacted positively
when additional information became available. As this Court has noted, the stock price of an
acquiring company generally drops when it announces that it intends to merge with another
company.79 Here, SPCC’s stock price declined around the time the proposed Merger was first

for the Merger on the bases of (i) relevance, (ii) authenticity, and (iii) hearsay. Relevant
evidence, as defined under Rule 401, is “evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” The fact that Plaintiff
Sousa voted in favor of the Merger he previously claimed was unfair is unquestionably
relevant. With respect to Plaintiff’s authenticity and hearsay objections, the AMC
Defendants obtained an affidavit from Broadridge conclusively authenticating the
document and certifying that it is a business record. See DX-1. The AMC Defendants
provided this affidavit to Plaintiff’s counsel prior to the trial and requested that Plaintiff
withdraw his objection. Plaintiff declined. Given that the document is relevant and a
certified business record there is no reason to exclude it from evidence.
76

JX-2 at TT00025 & TT00032.

77

JX-3 at TT00048.

78

JX-6 at TT00096.

79

See Global GT LP v. Golden Telecom, Inc., C.A. No. 3698-VCS, slip op. at 22 (Del. Ch.
Apr. 23, 2010); see also Matthew Tagliani, THE PRACTICAL GUIDE TO WALL STREET,
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announced and when the Merger Agreement was announced just over eight months later.80 But
for the two days after the Proxy was released on February 25, 2005 — the first time SPCC and
Minera’s financials were presented together — SPCC’s stock price increased.81 The market thus
thought that the Merger was fair.
And if the Merger had been unfair to SPCC, then SPCC would have
underperformed other copper companies after the Merger. In particular, one would have
expected SPCC to underperform the companies Plaintiff’s expert used as comparables to try to
value Minera, but instead, exactly the opposite happened. As Mr. Handelsman testified82 and the
chart below shows, SPCC far outperformed Antofagasta, Phelps Dodge, and Freeport McMoran
after the Merger.

EQUITIES AND DERIVATIVES, 62, (John Wiley & Sons 2009) (“The most common reaction
to news of an acquisition is that the shares of the acquiring company drop in price as
investors factor in the costs of the transaction into the valuation of the company … .”).
80

See JX-18.

81

See id.

82

Trial Tr., vol. I, 180:6-181:7 (Handelsman).
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Investment Return in Southern Copper Corp. and Selected Comparable Companies
10/21/04 – 6/27/11
Source: Bloomberg; CRSP

Price
$120,000

6/27/11: $10,000 Investment
in Southern Copper Corp.
on 10/21/04 = $68,011.27

Southern Copper Corp.
Antofagasta plc
Freeport McMoran Copper & Gold Inc.
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Note: All stock prices have been adjusted for splits and dividends as of 10/21/04. Each company's stock returns are applied to a hypothetical investment of
$10,000 on 10/21/04. Phelps Dodge Corp. was acquired by Freeport McMoran Copper & Gold Inc. on 3/20/07.

4.

Professor Schwartz Confirmed The Merger Price Was Fair

Professor Schwartz’s analysis and testimony at trial also confirmed that the
Merger price was fair. Professor Schwartz, an internationally recognized expert on commodity
pricing and valuation,83 explained that the methodology the Special Committee used to assess the
fairness of the Merger and to determine the number of shares to be exchanged in the Merger was
precisely the methodology he would have used if given the same task.84 Because SPCC and
Minera were very similar companies (both were mining companies with similar revenues and

83

JX-49; Trial Tr., vol. IV, 427:14-432:6 (Schwartz) (describing experience).

84

Trial Tr., vol. IV, 438:9-14 (Schwartz) (“Q. If you had been asked by the special
committee in 2005 to advise them what methodology to use in evaluating this transaction,
what would you have advised? A. I would have recommended a very similar
methodology as the one I used.”). Moreover, a relative valuation is a well-accepted
valuation technique. Attached hereto is a compendium of authorities confirming that a
relative valuation is recognized and accepted methodology.
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reserves and their values are driven by the same external source — the price of copper),85
Professor Schwartz determined that the most reliable way to compare the value of these
companies was to conduct a relative valuation of their assets using the same assumptions and
methodologies for both companies.86 A relative valuation based on the DCF values of SPCC and
Minera using the same assumptions uniformly shows that the Merger was fair to SPCC and its
stockholders. Specifically, a relative valuation confirms that at $0.90/lb, the long-term price of
copper used by the Special Committee and Beaulne, the Merger was entirely fair.87 In fact, as
with Goldman Sachs’ analysis, Professor Schwartz’s relative valuation using a long-term copper
price of $0.90/pound shows that more than 67.2 million shares could have been exchanged for
Minera, thus confirming that the Merger was fair.88
Professor Schwartz also explained that as part of his analysis, he analyzed why
the DCF value of SPCC was lower than its observed market price by conducting a sensitivity
analysis that focused on the two main inputs into a DCF analysis — cash flows and discount
rates. Professor Schwartz determined that given the primary variables that impact the value of
copper companies (e.g., copper price), it was likely that the market was using a long-term copper
price higher than $0.90/lb to price SPCC toward the end of 2004.89 That is precisely what the

85

See Defendants’ Demonstrative Ex. 1.

86

Trial Tr., vol. IV, 433:18-22 (Schwartz).

87

Trial Tr., vol. IV, 438:1-8 (Schwartz); JX-48 at Ex. 1; see also Trial Tr., vol. I, 91:1292:23 (Palomino) (explaining that the middle value of Goldman Sachs’ relative valuation
was 69.2 million shares, higher than what SPCC ultimately paid for Minera). Like
Beaulne, Professor Schwartz used the data and projections used by Goldman Sachs, as
modified by A&S. Trial Tr., vol. IV, 483:8-11 (Schwartz); Trial Tr., vol. III, 377:8-11;
387:13-17 (Beaulne).

88

JX-48, Ex. 1; see also Trial Tr., vol. I, 92:11-23 (Palomino).

89

Trial Tr., vol. IV, 440:10-442:6 (Schwartz); see also JX-47 at 12-13 (conceding that
copper prices are significantly responsible for the value of a copper company). This, of
course, makes sense given that copper prices rose steadily and significantly throughout
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Special Committee addressed in July 2004.90 In fact, Professor Schwartz’s analysis suggested
that the market was implying a long-term copper price as high as $1.30.91 Notably, if a longterm copper price of $1.30 is also used as an input in Minera’s DCF analysis, the number of
SPCC shares to be exchanged increases to 80.6 million shares.92
Plaintiff’s argument that it is inappropriate to raise the long-term price of copper
in a DCF model to $1.30 without modifying the reserves and changing each company’s
production profile misses the point and is based on speculation. Professor Schwartz did not
opine that any particular long-term copper price was definitively responsible for the price at
which SPCC traded at any time. Rather, Professor Schwartz conducted sensitivity analyses
(unlike Beaulne) which suggested that the market was using a long-term price of copper higher
than $0.90 per pound. And that is entirely consistent with the other evidence the Special
Committee had access to when it did its work.93
5.

Beaulne’s Opinions Are Flawed And Unreliable

Beaulne failed to conduct any analysis of what was driving the values of either
Minera or SPCC. Rather, Beaulne relied blindly on the SPCC’s stock price — he did not care
why it was what it was. The flaws in Beaulne’s methodology are underscored by the fact that he
2004. See JX-23.
90

See JX-103.

91

Trial Tr., vol. IV, 442:7-443:18 (Schwartz); JX-48 at ¶¶ 47-51.

92

JX-48 at ¶ 43 & Ex. 2.

93

See JX-103. Indeed, Plaintiff offers no suggestion that the market, in valuing other
copper companies above their DCF valuations, did anything like what Plaintiff suggests
here with respect to changing reserve estimates. And that makes sense given the
uncontested evidence that increases in reserves resulting from increasing copper prices do
not translate dollar for dollar into increases in the value of copper companies, because
such increases must be incorporated into the production schedule and often require
significant capital expenditures to exploit. See Trial Tr., vol. IV. 466:17470:23(Schwartz).
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assigns an astonishingly low value to the assets that made up more than half of the reserves of
the merged company.
a.

Beaulne Ignores The Correlation Between The Value Of SPCC
And Minera

Beaulne took Minera’s value derived from a DCF analysis, multiplied that
number by Grupo Mexico’s share ownership in Minera and then divided by SPCC’s share price,
net of the $100 million special dividend that the Special Committee negotiated.94 Beaulne
concluded that pursuant to that mechanical analysis, SPCC should have issued 41 million shares
for Minera.95 Beaulne’s opinion lacks any meaningful consideration of the factors that drove the
values of these companies (and in the case of SPCC, its stock price) or an understanding of the
rationale behind the proposed Merger.
Beaulne was clear that the only thing he cared about was what SPCC’s stock price
was, not what was driving it.96 And although he knew that Goldman Sachs’ DCF value of SPCC
was below its observed market capitalization, he did nothing to try to determine the reasons for
the disparity despite conceding that fair market value may not always match a company’s
publicly traded stock price.97 Similarly, although Beaulne acknowledged that higher copper

94

Trial Tr., vol. III, 352:12-353:1 (Beaulne).

95

Id.

96

Trial Tr., vol. III, 384:17-20 (Beaulne) (“Q. Okay. In connection with the analysis that
you did in your report, when you were using SPCC prices, you only cared what the stock
price was, not why it was what it was, correct? A. That’s correct.”). Beaulne also
admitted that he did not conduct any analysis as to whether the rising copper price in
2004 was implicitly incorporated into SPCC’s stock price. Id. at 375:11-15.

97

Trial Tr., vol. III, 384:22-385:386:24 (Beaulne). Beaulne also conceded that he could
have prepared a DCF analysis of SPCC on his own and that a DCF model is a reasonable
way to value a company. Id. at 388:5-12; 387:5-10; see also id. at 373:5-8 (admitting
that he is not offering any opinions about a DCF value of SPCC at any time).
Although Beaulne criticizes Professor Schwartz for failing to reconcile the difference
between SPCC’s DCF value and SPCC’s market price, Beaulne made no attempt to
25
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prices would increase the value of Minera, he did not consider what values might arise for
Minera from using different assumptions for the long-term price of copper.98 Beaulne’s failure
to conduct any analysis of what drove each company’s value is particularly notable given that he
thought SPCC was sufficiently comparable to Minera to use it to value Minera.99
b.

Beaulne’s “Market Approach” Is Based On Inadequate
Comparables

Beaulne’s “market approach” or multiples analysis is unreliable because, among
other things, three of his four comparable companies are interrelated. The list of comparable
companies that Beaulne included were: Antofagasta, Grupo Mexico, Phelps Dodge, and
SPCC.100 As Beaulne conceded, Phelps Dodge was a shareholder of SPCC at the time of the
Merger and Grupo Mexico was a shareholder of SPCC and Minera.101 Despite these

reconcile these values. Trial Tr., vol. III, 355:3-16 (Beaulne). And his criticism of
Professor Schwartz is wrong. Professor Schwartz did consider the differences in value
and concluded, as did the Special Committee, that it was likely that the market was using
a higher implied long-term price for copper than $0.90/lb. JX-48 ¶¶ 47-51.
98

Trial Tr., vol. III, 380:5-12 (Beaulne).

99

JX 47 at 39; Trial Tr., vol. III, 397:22-398:2 (Beaulne) (“Q. I just want to make sure I
understand your comparable companies exercise. The whole point of it was to find
companies to use to value Minera – right? – or to assist you in valuing Minera? A. Yes.
Q. And one of the companies that you selected as a comparable was in fact SPCC;
correct? A. Yes.”). In the end, the flaws in Beaulne’s opinion are not surprising given
his lack of relevant experience. He is not an expert in geology, engineering, securities
market operations, market structure, commodity pricing, or evaluating life of mine plans.
Trial Tr., vol. III, 370:10-21; 379:20-23 (Beaulne). Beaulne also admitted that he has
never given a fairness opinion in connection with the valuation of a copper company in
the context of a live M&A transaction or tried to value a copper company in the context
of a litigation before. Trial Tr., vol. III, 371:5-19 (Beaulne).

100

Trial Tr., vol. III, 342:8-9; JX-47 at 39 (Beaulne).

101

Trial Tr., vol. III, 391:15-21; 392:6-9 (Beaulne); JX-48 at ¶¶ 65-66.
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relationships, Beaulne did not test whether the fact that these companies were interrelated would
impact the betas for the comparable companies.102
Nor did Beaulne properly do his multiples analysis. As Delaware law makes
clear, when doing an analysis of the type Beaulne attempted, an expert should add a premium in
the range of 30% to the result for the company being valued.103 On cross-examination, Beaulne
admitted that he did not do that.104 Adding the required premium here would increase Beaulne’s
multiples-derived value for Minera to at least $3.6 billion, further showing that the Merger price
was in fact fair and further demonstrating that Plaintiff cannot show that it was unfair.
II.

PLAINTIFF IS AN INADEQUATE FIDUCIARY REPRESENTATIVE
Plaintiff’s claims also fail because they cannot be squared with his utter lack of

familiarity with the case or his lack of interest in pursuing this case:
x

As the Court knows, Plaintiff was entirely absent from the trial.

x

Plaintiff played what can best be called games during discovery, and to
this day has not produced full and complete purchase and sale records for
the Theriault Trust.105

102

Trial Tr., vol. III, 391:22-392:5; 392:10-23 (Beaulne); see also JX-48 ¶¶ 60-68.

103

See generally Lane v. Cancer Treatment Centers of Am., Inc., 2004 WL 1752847, at *35
(Del. Ch. July 30, 2004) (explaining that a comparable companies analysis “suffers from
an inherent minority discount” and to “determine ‘the intrinsic worth of a corporation on
a going concern basis,’ a premium must be added to adjust for the minority discount;”
also noting that “this Court has tended to apply a control premium on the order of 30%”);
Doft & Co. v. Travelocity.com Inc., 2004 WL 1152338, at *11 (Del. Ch. May 21, 2004)
(Delaware courts “consistently use a 30% adjustment”).

104

Trial Tr., vol. III, 402:4-18 (Beaulne); compare Borruso v. Commc’ns Telesystems Int’l,
753 A.2d 451, 459 n.11 (Del. Ch. 1999) (“[I]t is more appropriate to apply the 30%
control premium . . . in order to eliminate the inherent minority discount than to make no
adjustment at all.”).

105

JX 7 (TT00119) through JX 9 are all redacted copies of account statements that show
only month-end positions. Plaintiff produced no evidence regarding actual purchases and
sales after December 2008, and thus the Court would be justified in concluding that
Plaintiff has not presented sufficient evidence that the Theriault Trust maintained the
necessary continuous ownership of SPCC stock. In addition, Plaintiff produced account
27
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x

During the trial, Beaulne could not even name the Plaintiff.106

Plaintiff’s inaction and lack of participation is inconsistent with the obligations of an adequate
fiduciary representative.
CONCLUSION
For the reasons set forth herein, the AMC Defendants respectfully request that the
Court enter judgment in favor of the AMC Defendants and dismiss Plaintiff’s claim with
prejudice.
MORRIS, NICHOLS, ARSHT & TUNNELL LLP
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statements for late 2010 through 2011 during the course of the trial. The only reason this
happened was because Plaintiff proposed including an account statement from May 2011
on the Joint Exhibit List that had never been produced.
Given the way this case has been litigated, the current record is as consistent with
continuous ownership as it is with the Theriault Trust having sold down its position in
SPCC at some point. Because Plaintiff has the burden of proof with respect to
continuous ownership, he loses in equipoise.
106

Trial Tr., vol. III, 371:20-372:4 (Beaulne) (“Q. Have you ever met, spoken with, or
otherwise communicated with any plaintiffs in this case? A. No. Q. And who is
currently lead plaintiff? A. Is it – I’m not sure the legal structure. As a derivative action,
I’m not sure who the lead plaintiff is. Q. Whoever the lead plaintiff is, do you know if
he or she or it has read the report that submitted in this case? A. I don’t know.”).
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GLOSSARY OF TERMS
A&S

Anderson & Schwab, Inc.

AMC

Americas Mining Corporation

Beaulne

Daniel Beaulne, Plaintiff’s financial expert

Cerro

Cerro Trading Company, Inc.

DCF

Discounted cash flow

German Larrea

German Larrea Mota-Velasco, Chairman and Chief
Executive Officer of Grupo

Goldman

Goldman, Sachs & Co.

Grupo or Grupo Mexico

Grupo Mexico, S.A.B. de C.V.

Handelsman

Harold S. Handelsman, member of the Special
Committee

JX

Joint Trial Exhibit

Minera

Minera Mexico, S.A. de C.V.

Mintec

Mintec, Inc.

Ortega

Armando Ortega Gómez

Palomino

Luis Miguel Palomino Bonilla, member of the
Special Committee

Phelps Dodge

Phelps Dodge Corporation

Proxy

Southern’s definitive proxy statement soliciting
stockholder approval of the Transaction, filed with
the U.S. Securities and Exchange Commission on
February 25, 2004

Schwartz

Professor Eduardo S. Schwartz, Defendants’ financial
expert

Southern, Southern Peru, or
the Company

Southern Peru Copper Corporation (now known as
Southern Copper Corporation)

Special Committee or Committee

The committee of Southern directors established to
evaluate the Transaction

Transaction

The acquisition by Southern of AMC’s 99.15%
equity interest in Minera in exchange for
approximately 67.2 million shares of Southern
common stock pursuant to the terms of an Agreement
and Plan of Merger dated October 21, 2004

UBS

UBS Investment Bank

Winters

Winters, Dorsey & Company, LLC
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INTRODUCTION
The evidence presented at trial demonstrates that the Transaction was not entirely fair to
Southern Peru. Southern bought Minera for $3.7 billion in Southern stock. No credible evidence
was presented at trial that demonstrates that Minera was worth anywhere close to that amount.
On this basis alone, Plaintiff is entitled to judgment. See Section I.
The process by which the Transaction was approved did not simulate arm’s-length
negotiations and thus does not shift the burden of demonstrating unfairness to Plaintiff. Grupo
Mexico proposed that it receive $3.1 billion in Southern Peru stock; the Special Committee
agreed to give Grupo exactly that. The only price term that the Special Committee negotiated
was a fixed, collarless exchange ratio that ended up paying Grupo 14.5 million more shares than
it even asked for. Grupo tied the Special Committee’s hands from the outset, limiting its
authority and access to reliable information. After concluding that Minera’s stand-alone value
was merely half of what Grupo wanted for it, the Committee found “comfort” in a relative DCF
valuation methodology without ever determining that the underlying bases for this methodology
were valid. The “concessions” supposedly wrung from Grupo were of no benefit to Southern.
Grupo also timed and structured its dealings with Cerro and Phelps Dodge to ensure that after the
Transaction was approved by the Special Committee the shareholder vote would be locked up.
Such a process does not shift the burden to Plaintiff. See Section II.
AMC falls far short of meeting its burden of demonstrating entire fairness. No Grupo
witness was called to explain why the Transaction price was fair.

No Goldman witness

explained why reliance on a relative DCF analysis that valued Southern at half its market price
was appropriate, or whether Goldman had ever relied on such an analysis before or since. The
witnesses who did testify provided wildly inconsistent renditions not only of what they thought,

1
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but of what they did, and these recollections are further contradicted by the documentary record.
See Section III.
In light of the size of the Transaction, the effect of AMC’s breach of fiduciary duty was
enormous. The Transaction was negotiated at the beginning of a rise in copper prices that
benefited all copper companies, including both Southern and Grupo.

Grupo caused the

Company to overpay by 24.7 million shares of Company stock, and this stock has greatly
increased in value in the years since. AMC cannot be permitted to use hindsight to prevent it
from being held accountable for its conduct, however, just as if the copper mining industry had
stagnated since 2004 Plaintiff could not have pointed to that fact as proof that the Transaction
was unfair.1 Plaintiff seeks an equitable remedy that compensates the Company for the increase
in Southern’s value that was diverted from Southern’s minority shareholders to Grupo. See
Section IV.
Judgment should be entered on behalf of Plaintiff.

1

See Gentile v. Rossette, 2010 WL 2171613, *2 (Del. Ch.) (the court must consider fair price and process
without the benefit of hindsight).

2
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ARGUMENT
I.

THE ACQUISITION PRICE WAS UNFAIR TO SOUTHERN
“The test of entire fairness is an exacting one.”2 Entire fairness requires “the transaction

itself to be objectively fair, independent of the board’s belief.”3 To make this determination, the
Court must compare (i) the value of what was given by Southern and (ii) the value of what
Southern received in return.4 Where a single stockholder controls both sides of an acquisition
and where “the merger price is found to be unfair, it would be difficult, if not impossible, for the
merger to be found ‘entirely fair’ even if the process leading up the merger involved fair
dealing.”5 Given Grupo’s control of both Southern and Minera, price is the dominant factor in
the entire fairness analysis, outweighing any process issues.6 This leads “to the result that where
the merger price is found not to be fair, that finding establishes, ipso facto, the unfairness of the
merger, thereby obviating the need for any analysis of the process oriented issues.”7
There is no credible evidence that the value of what Southern gave up in the Transaction
– 67.2 million Southern shares used as the “currency” in the Transaction – was anything less

2

T. Rowe Price Recovery Fund, L.P. v. Rubin, 770 A.2d 536, 554 (Del. Ch. 2000).

3

Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1163 (Del. 1995).

4

Associated Imports, Inc. v. v. ASG Indus., Inc., 1984 WL 19833, *14-18 (Del. Ch.), aff’d sub nom.,
Hubbard v. Assoc. Imports, Inc., 497 A.2d 787 (Del. 1985).
5

In re Emerging Commc’ns, Inc., S’holders Litig., 2004 WL 1305745 at *28 (Del. Ch.) (dicta) (Jacobs,
J., sitting by designation).
6

Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1134, 1140 (Del. Ch. 1994), aff’d 663 A.2d 1156 (Del.
1995) (where the acquisition partner has voting control of the enterprise, such as in a parent-sub merger,
“price is a dominant concern”).

7

Id; see also Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983) (“All aspects of the issue must be
examined as a whole since the question is one of entire fairness. However, in a non-fraudulent transaction
we recognize that price may be the preponderant consideration outweighing other features of the
merger”); Reis v. Hazelett Strip-Casting Corp., 2011 WL 303207 at *12 n.10 (Del.Ch.) (“Numerous
decisions recite [Weinberger’s] now-canonical formulation”).

3
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than what those shares traded for on the New York Stock Exchange.8 Those 67.2 million
Southern shares were worth $3.1 billion on the day the Transaction was approved9 by the
defendants, and $3.7 billion on the day the Transaction closed.10 Grupo valued the shares it
received in the Transaction at market price,11 and that is how the Court should value the shares.
This is consistent with Delaware law.12 Public markets for stock, particularly a stock that is
widely traded on the New York Stock Exchange and followed by multiple analysts, offer a ready
and reliable value that this Court should use in accessing the fair market value of what Southern
gave up in the Transaction.13 However, there is no credible evidence to support a $3.1 billion
equity value for Minera, let alone the $3.7 billion price Southern actually paid in the Transaction.

8

Trial Tr. 221:12-19 (Handelsman – Cross) (“THE COURT: Okay. But again, I just want to be clear, I
am not here - - when I am ultimately looking at them, I am not looking at there is some sort of thing
where, you know, the market was somehow overvaluing Southern Peru, and that you have to sort of
normalize for that. That’s not what the committee ever considered. THE WITNESS: No.”); id. 349:14351:18 (Beaulne – Direct) (explaining relevant factors that lead to conclusion that the trading price of
Southern stock was representative of fair market value); id. 222:16-19 (Handelsman – Cross) (“Oh, I
think there would have been a robust market for Southern Peru Copper in the copper industry at or better
than the price that it traded at.”); id. 187:8-11 (Handelsman – Direct) (testifying that Cerro (and Phelps
Dodge, see JX 135) sold its shares at market price); see also, ASARCO LLC v. Americas Mining Corp.,
396 B.R. 278, 342 (S.D. Tex. 2008) (“AMC’s expert, Dr. Pirrong, contends that the market price the day
of the transaction is the best method for valuing a company in an efficient market”); id. (“Dr. Pirrong
contends that SPCC was traded in a semi-strong market, meaning that publicly available information,
including past stock prices, is quickly incorporated in the current price.”)
9

JX 18 at 7 (67.2 x $45.92 = $3.086 billion).

10

JX 18 at 5 (67.2 x $55.89 = $3.756 billion).

11

JX 108 at AMC0019912; JX 156 at SP COMM 007078; JX 129 at 22; see, also, JX 115 at
AMC0019883; JX 107 at SPCOMM006674.

12

Market price is the benchmark of what the Company could have received from the sale of its stock in
arm’s-length negotiation with disinterested, independent third-parties. See Union Illinois v. Korte, 2001
WL 1526303, *7 n.14 (Del. Ch.) (“the amount which the company could have received from the sale of
its stock, absent unfair dealing, is the fair market value.”)
13

See, e.g., Associated Imports, 1984 WL 19833; In re Tri-Star Pictures, Inc. Litig., 634 A.2d 319 (Del.
1993) (recognizing damage to corporation from over-issuing stock to controlling stockholder to acquire
assets is the market value of over-issued stock); Applebaum v. Avaya, Inc., 805 A.2d 209 (Del. Ch.
2002), aff’d, 812 A.2d 880 (Del. 2002) (deciding on summary judgment that average market price for
common stock as quoted on the New York Stock Exchange in the ten days leading up to the transaction
equaled fair value); Kahn v. Tremont Corp., 1996 WL 145452, *9 (Del. Ch.), rev’d on other grounds, 694
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A.

Defendants Have Not Proven Fair Price

Defendants’ evidence of fair price is not credible.

Prof. Schwartz’s relative DCF

valuation analysis ignores: (i) whether his DCF valuations of Southern and Minera were
comparable in the first instance;14 and (ii) how a change in the assumed long-term copper price
would alter the operation and value of each of Minera and Southern on an individual basis.15
Prof. Schwartz has never before valued a company using such an approach.16 Prof. Schwartz
also admitted at trial that he would have done a more thorough job had he actually been asked by
Defendants to value Minera.17 In sum, Prof. Schwartz’s ad-hoc opinion of Minera’s value is
fundamentally flawed, and cannot prove that the Transaction price was fair.
1.

Professor Schwartz Did Not Value Minera and Southern Using The Same
Assumptions

Prof. Schwartz testified that he valued Minera and Southern using the same
assumptions.18 What he meant was that he compared the two companies using the same long-

A.2d 422 (Del. 1997) (“Thus generally the market price of that stock presents a fair measure of the value
of the stock at the time the contract to purchase and sell was agreed upon.”). In re Loral Space and
Commcn’s Inc., 2008 WL 4293781, *30 n.150 (Del. Ch.) (“one has to be extremely cautious about
substituting an imprecise estimate for a market tested price”).
14

In addition to Plaintiff’s argument below, Plaintiff also argues at length in its Pre-Trial Opening and
Answering Brief that Prof. Schwartz failed to test the reliability of his Southern DCF value using
alternative valuation methodologies. Prof. Schwartz admitted at trial that using multiple valuation
techniques to test the reliability of a valuation conclusion is generally accepted in the financial
community. Trial Tr. 483:18-20 (Schwartz – Cross).

15

Prof. Schwartz also disregarded other metal prices (such as molybdenum) which he admitted at trial
were in reality all rising. Trial Tr. 443:10-13 (Schwartz – Direct); see also JX 143 at 11 (average price for
molybdenum in 2003: $5.32; average price for molybdenum in 2004: $15.95; average price for
molybdenum in 2005: $31.05).

16

Trial Tr. 453:1-4 (Schwartz – Cross) (“Q. And you don’t remember ever having done a relative
valuation analysis before similar to the one you did here; correct? A. Correct.”).

17

Trial Tr. 464:23-465:2 (Schwartz – Cross). Prior to trial Prof. Schwartz had no idea how he would
value Minera. Schwartz Dep. Tr. 115:15-21; see also, Pl.’s Pre-Trial Opening Br. at 37-41.
18

Trial Tr. 433:18-22 (Schwartz – Direct).
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term copper price.19 However, Prof. Schwartz’s relative valuation methodology was nothing
more than the DCF value for Minera compared to the DCF value for Southern.20 “There is no
magic to this.”21 Consequently, the DCF values are only as reliable as the projected cash flows
they use.22 But Prof. Schwartz ignored the most fundamental component of the projected cash
flows for a mining company: how the reserves for each company were determined. As Prof.
Schwartz admitted, “reserves are the most important factor in a mining company.”23
Prof. Schwartz may be right that in the “big picture” Minera and Southern are similar
mining companies, but his relative valuation approach was hardly an “apples-to-apples”
comparison.

For Minera, Prof. Schwartz (and Goldman) relied on projections that were

developed in a robust sell-side scenario.24 Grupo was motivated to put Minera’s best face on and
did so. Grupo engaged two mining engineering firms, Winters and Mintec, to reassess Minera’s
reserves and optimize Minera’s life-of-mine plans and operations.25 When A&S knocked down
the most aggressive aspects of Winters’s and Mintec’s work on Minera, Mintec again revised
and adjusted its analyses to produce an alternative life-of-mine plan (“Alternative 3”) that added
approximately $240 million in incremental value to Minera.26

19

Trial Tr. 439:17-18 (Schwartz – Direct) (“Yes. Using the same assumption that I had for Minera
Mexico, I valued SPCC.”)

20

Trial Tr. 437:20-24 (Schwartz - Direct).

21

Trial Tr. 437:21 (Schwartz – Direct).

22

Trial Tr. 128:19-129:4 (Palomino – Cross), 440:16-22 (Schwartz – Direct).

23

Trial Tr. 471:14-16 (Schwartz – Cross).

24

Trial Tr. 355:21-356:14 (Beaulne – Direct).

25

Id.; JX 116 at SP COMM 001497.

26

JX 103 at 26 (Goldman July 8 Presentation) (“New optimization plan for Cananea (‘Alternative 3’)
recently developed by GM and Mintec was not included in projections at this point. According to Mintec,
such a plan could yield US$240mm in incremental value on a pre-tax net present value basis prior to any
protential adjustments by A&S, using a 8.76% real discount rate as per MM management”); compare
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In contrast, for Southern, Prof. Schwartz (and Goldman) used production plans and
projections based on life-of-mine plans that had not been reassessed since 1998 and 1999,27 and
the same reserves reported by Southern in its 2003 10-K.28 A&S advised the Special Committee
that there was expansion potential at both Toquepala and Cuajone and that optimization plans
(like those conducted for Minera) could be conducted for Southern,29 but the Special Committee
declined to follow A&S’s advice. However, after the Transaction closed, Southern engaged
Mintec to certify the results of an exploration program that had begun in 2002.30 Mintec
certified that ore reserves at Toquepala increased 83%31 and that the life of Toquepala increased
23 years,32 extending the life of Toquepala to 2055.33 Not surprisingly, Southern outperformed
its 2004 and 2005 projections by a substantial margin.34 Southern beat its 2004 projected
EBITDA by 37%, and its 2005 projections by 135%.

In contrast, Minera’s projected

JX106 at 16 (Goldman October 21 Presentation) (“Projections include new optimization plan for Cananea
(‘Alternative 3’) developed by Grupo and Mintec”).
27

Trial Tr. 318:11-18 (Jacob – Cross); see also JX 128 at A14 (2004 10-K) (“Reserves calculated as
mentioned above were declared and filed with the Securities and Exchange Commission in 1998 for the
Cuajone mine and in 1999 for Toquepala mine.”); JX 123 at 19 (2003 10-K) (same).

28

Compare JX 123 at 9 (reporting life-of-mine reserves for Toquepala and Cuajone of 619 million tons
and 1,123 million tons of sulfide ore, respectively) and JX 26 at GS-SPCC 085558-62, sum of Line 7
(using input of 619 million tons of sulfide ore at Toquepala) and GS-SPCC 085558-62, sum of Line 41
(using input of 1,123 million tons of sulfide ore at Cuajone).
29

JX 75 at SP COMM 006957 (“There is expansion potential at both Toquepala and Cuajone. If time
permits, the conceptual studies should be expanded, similar to Alternative 3 at Cananea. There is no
doubt optimization that can be done to the current thinking that will add value at lower expenditures.”).

30

JX 141.

31

JX 141; Trial Tr. 324:8-325:4 (Jacob – Cross).

32

JX 141; Trial Tr. 325:9-17 (Jacob – Cross).

33

See JX 26 at GS-SPCC 085561 (projecting Toquepala life to 2032).

34

Compare JX 106 at SP COMM 004926 with JX 20.
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performance for 2004 was dead-on.35 Prof. Schwartz neither examined nor explained these
discrepancies.36
2.

Prof. Schwartz’s “Calibration” Using A Materially Higher Copper Price Is
Invalid

Prof. Schwartz reconciled the massive difference between Southern’s market price and
his DCF value for Southern by testifying that the market must have been using a long-term
copper price of $1.30.37 There is no evidence in the record to support a long-term copper price
of $1.30.38 But Prof. Schwartz was unconcerned with the reality of the actual outlook for copper
prices in 2004. He simply “calibrated” his relative DCF valuation of Southern and Minera by
holding all things constant and solving for a higher long-term copper price.39 He did this without
any regard for how a substantial increase of the long-term copper price would alter the
35

Compare JX 106 at SP COMM 004926 with JX 20.

36

Trial Tr. 481:18-21 (Schwartz – Cross). Neither did Goldman. See Pl.’s Pre-Trial Opening Br. at 1117.
37

Trial Tr. 462:7-10 (Schwartz – Cross).

38

The market consensus during the time was a long-term copper price of $0.90 per pound. Goldman’s
review of Wall Street Research indicated projected long-term copper prices from five different analysts in
a range of $0.85-$1.00 per pound. JX 106 at 28. Goldman relied on the median long-term copper price
of $0.90 per pound in rendering its fairness opinion. JX 129 at 34 (“The Forecasts reflected per pound
copper prices of $1.20 in 2005, $1.08 in 2006, $1.00 in 2007 and $.90 thereafter and per pound
molybdenum prices of $5.50 in 2005 and $3.50 thereafter, based on average forecasts published by
selected Wall Street research analysts.”). The Special Committee determined that $0.90 per pound was
the most appropriate long-term copper price to use to value Minera. Palomino Dep. Tr. 191:16-20 (“What
we did is we used the copper price that was what we believed the right copper price or the best copper
price to use for a long term forecast as would be necessary in this transaction.”).
Even Southern relied on a long-term copper price of $0.90 per pound for its internal long-term planning.
See, e.g., JX 128 at A-14 (2004 10-K) (“For purposes of long-term planning, SPCC uses metal prices that
are believed to be reflective of the full price cycle of the metal market. . . . For this purpose SPCC uses a
90 cents copper price . . ..”); JX 137 at 41 (2005 10-K) (“For purposes of our long-term planning, our
management uses metals price assumptions of $0.90 per pound for copper and $4.50 per pound for
molybdenum. These prices are intended to approximate average prices over the long term. Our
management uses these price assumptions, as it believes these prices reflect the full price cycle of the
metals market.”) (emphasis added).
39

As Prof. Schwartz explains, his long-term copper price “is derived by solving for the long-term copper
price while holding SPCC’s equity value (with real WACC of 6.74%) to be equal to its market
capitalization.” JX 48 at Exhibit 4.
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operations and valuations of Southern and Minera.

Prof. Schwartz did not think that his

methodology was “very problematic, especially because if the price goes up, both companies
will have the reserves increase in value.”40 Yet Prof. Schwartz did nothing to test how much
each company’s reserves may increase in value at a higher long-term copper price.41 Prof.
Schwartz admits that the relative values of the companies could change, but he could not say
how because he did not do the analysis.42
Copper reserves are calculated based upon the amount of copper that can be taken out of
the ground at a profit.43 When the long-term copper price assumption is increased, more copper
can be pulled out of the ground at a profit. Accordingly, in the long-term (which is what the lifeof-mine plan is based on), copper companies will take more copper out of the ground.44
Southern’s SEC filings reveal that Southern was far more sensitive to increases in copper prices
than Minera, and that rising copper prices “don’t change each company equally.”45 Southern’s
2005 10-K demonstrates that when copper prices increased from $0.90 to $1.261 per pound,
Southern’s copper reserves increased by 116% (from 13,112 thousand tons46 to 28,314 thousand
tons47) while Minera’s increased by only 44% (from 20,325 thousand tons48 to 29,220 thousand
40

Id. 469:23-470:4 (Schwartz – Cross).

41

Trial Tr. 477:1-5 (Schwartz – Cross) (“Did you do an analysis of exactly what effect an increase in
long-term copper prices would have on the actual copper reserves for Southern and Minera Mexico? A.
No.”)

42

Trial Tr. 477:16-18 (Schwartz – Cross) (“I don’t know. I haven’t done the analysis so I cannot tell you,
but they could change.”)

43

See JX 128 at A12.

44

Trial Tr. 480:8-16 (Schwartz – Cross).

45

Trial Tr. 360:12-15 (Beaulne – Direct).

46

See JX 137 at 44 (copper contained in ore reserves = 6,880 and 6,232 thousand tons for Cuajone and
Toquepala, respectively).

47

See JX 137 at 42 (copper contained in ore reserves = 10, 924 and 17,390 thousand tons for Cuajone and
Toquepala, respectively).
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tons49). Prof. Schwartz’s assumption that a 45% increase in long-term copper prices ($0.90 to
$1.30) would not change the relative values of the companies is unsupportable.50
B.

Plaintiff Has Proven Minera Was Not Worth the Price Southern Paid

Minera’s equity value on October 21, 2004 was no more than $1.854 billion.51 This
value was determined using two valuation methodologies, each yielding substantially similar
values.52 Defendants attack Mr. Beaulne’s valuation of Minera by suggesting that the market
was generally valuing copper companies at a premium to their DCF values, and, in Southern’s
case, theorize that the market implied 45% higher long-term metal prices than assumed in Mr.
Beaulne’s analyses. The argument has no credible basis in fact. Mr. Beaulne’s comparable
company analysis disproves the theory entirely. But even if the market was valuing copper
companies at a premium to their DCF values, there is no evidence to support a conclusion that
Grupo could have sold Minera in the market at a 70% premium to its DCF value.
1.

Mr. Beaulne’s Market Approach Refutes a Conclusion That in the Market
Minera Was Worth 70% More Than Its DCF Value

48

See JX 137 at 44 (copper contained in ore reserves = 16,700 and 3,625 thousand tons for Cananea and
La Caridad, respectively).

49

See JX 137 at 44 (copper contained in ore reserves = 21,961 and 7,259 thousand tons for Cananea and
La Caridad, respectively).

50

Defendants’ repeated testimony that Minera is more sensitive to increases in the long-term copper price
is also unsupportable. See, e.g., Trial Tr. 40:10-41:8 (Palomino – Direct); 437:8-9 (Schwartz – Direct).
Minera is more sensitive to a change in long-term copper prices when changes in reserves are ignored, but
Mr. Palomino could not recall at trial whether Minera was more sensitive to copper prices when one took
into account the increase in reserves that would result from an increase in the long-term copper price
assumption. Trial Tr. 126:17-21 (Palomino – Cross). And of course, Prof. Schwartz did not consider the
point. Trial Tr. 477:1-18 (Schwartz – Cross).
51

JX 47 at 42; JX 48 at Exhibit 1. This value is also supported by Goldman’s DCF and Goldman’s
“contribution analysis” when performed using generally accepted valuation methodologies. See Pl.’s PreTrial Opening Br. at 34-37.

52

The reliability of Mr. Beaulne’s valuation of Minera has been argued at length in Plaintiff’s Pre-Trial
Opening and Answering Briefs. Nonetheless, attached hereto as Exhibit A is Ivanhoe Mines Ltd.’s
Financial Statements for periods ended December 31, 2003 and 2002. As Mr. Beaulne testified at trial,
page 66 states that in 2003 nearly 75% of Ivanhoe’s revenue was attributable to its Iron Ore Division.
There were no errors made in Mr. Beaulne’s comparable company analysis.
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Prof. Schwartz admitted that he was not retained to establish a market value of Minera.53
But he testified that if he had, he “would take the market prices of traded companies . . . and [he]
would imply how the market is pricing those companies, and [he] would use that to value Minera
Mexico.”54 That is precisely what Mr. Beaulne did. Mr. Beaulne compared 2004 and 2005
EBIT and EBITDA, which are common metrics used in the financial community to value copper
companies, of four comparable companies.55 For both 2004 and 2005, and for both EBIT and
EBITDA, the median and mean multiples are very close together.56 Mr. Beaulne selected the
median multiple and applied it to Minera. The purpose of this valuation methodology is to
“summarize how the investing public values one dollar of earnings in a given industry.”57 Under
Mr. Beaulne’s market approach analysis, Minera’s median equity value was $1.8775 billion on
October 21, 2004, only $47 million more than its DCF value.58 To the extent the market was
anticipating higher copper prices in valuing copper companies, that assumption would be
embedded in how the investing public valued one dollar of earnings of a copper company, and is
part of Mr. Beaulne’s comparable company analysis. Defendants have offered no evidence to
the contrary, or that Goldman, Prof. Schwartz, or anyone else valued Minera at 70% more than
its DCF value.

53

Trial Tr. 461:21-22 (Schwartz – Cross).

54

Trial Tr. 462:2-6 (Schwartz – Cross).

55

Trial Tr. 348:5-7 (Beaulne – Direct); JX 47 at Exhibit 4. Defendants cannot credibly dispute the
comparability of Mr. Beaulne’s selected companies. The Proxy states that each of these companies is
comparable. See JX 129 at 33 (listing Southern, Grupo, Antofagasta and Phelps Dodge and stating
“[a]lthough none of the selected companies are directly comparable to our company, the companies
included were chosen by Goldman Sachs because they are publicly traded companies with operations that
for purposes of analysis may be considered similar to our company.”)
56

Trial Tr. 348:15-16 (Beaulne – Direct); JX 47 at Exhibit 4.

57

Taylor v. American Specialty Retailing Group, Inc., 2003 WL 21753752, at *8 (Del. Ch.).

58

JX 47 at 41-42.
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2.

There Is No Evidence Showing That Grupo Could Sell Minera Into The
Market At A 70% Premium To Minera’s DCF Value

Defendants point to a single page in a single document to suggest that the market was
valuing copper companies in 2004 at a 30% premium to their net asset value.59 The page was
prepared by UBS – Grupo’s banker – during negotiations with Goldman. The passage is hearsay
within hearsay, yet Defendants proffer it as if it is competent expert evidence. Notably, Prof.
Schwartz neither relied on nor mentioned the document in his report. As Mr. Beaulne testified:
I don’t know the analysts, what their basis for net asset value is, how they’re
determining -- sometimes net asset value they only go ten years. You don’t know
if they’re optimizing it. It’s just -- and I’ve -- in cases where people have even
presented valuations to the Securities and Exchange Commission, they will not
allow you to present a valuation where you’re using a multiple of a DCF. So that
is their approach that is completely incorrect.60
Indeed, as this Court is well aware, the DCF “value is a value of the entity itself.”61 Applying a
premium to a DCF is not a generally accepted valuation methodology.62
Regardless, the data on the page hardly supports UBS’s conclusion.

Three copper

producers are listed. Only two were comparable to Southern: Antofagasta and Phelps Dodge.63
The management case indicates that these two companies traded at 1.1x their net asset value.
How exactly net asset value was determined for these companies is unknown,64 except that the
low case used a constant copper price of $0.85/lb, the average case used a copper price of
$1.00/lb for 2004-2006 and $0.85/lb. thereafter, and the management case used a constant copper

59

JX 103 at SP COMM 006945.

60

Trial Tr. 405:3-15 (Beaulne – Cross).

61

In re Toys “R” Us, Inc. S’holder Litig., 877 A.2d 975, 1013 (Del. Ch. 2005).

62

Id.

63

The market capitalization of AVR Resources was under $500 million. JX 103 at SP COMM 006945.

64

Trial Tr. 405:3-15 (Beaulne – Cross).
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price of $1.00/lb.65 No case used a long-term (or even an short-term66) copper price of $1.30/lb.
This is not surprising. At the time, no copper company used a long-term copper price of
$1.30/lb,67 and nine out of ten analysts projected long-term copper prices of $1.00/lb or less.68 If
Southern disclosed to the market that it actually valued Minera using a $1.30/lb long-term copper
price, rather than the $0.90/lb stated in the Proxy,69 the market would have crucified Southern.
The market would have also crucified Southern if it was disclosed that Minera was actually
valued at 6.3x to 6.5x 2005E EBITDA,70 rather than at 5.6x 2005E EBITDA as stated in the
roadshow.71
The state of Minera’s operations in 2004 is also relevant to whether Grupo could have
obtained a premium for Minera in the public M&A market. Defendants compare Minera and
Southern as if they had similar operations. Nothing is further from reality. Southern was a welloiled, money-making machine. Despite three years of depressed copper prices ending in 2003,

65

JX 103 at SP COMM 006945, SP COMM 006929.

66

Mr. Beaulne made more sensitive assumptions to account for higher short-term copper prices in his
analysis of Minera. In his October 21, 2004 valuation, Mr. Beaulne assumed copper prices of $1.25/lb.
for 2004, $1.21/lb. in 2005, $1.08/lb. in 2006, $1.00/lb. in 2007, and $0.90/lb. thereafter. JX 47 at 25. In
his April 1, 2005 valuation, Mr. Beaulne assumed copper prices of $1.45/lb. in 2005, $1.20/lb. in 2006,
$1.10/lb. in 2007, and $0.95/lb. thereafter.

67

JX 103 at SP COMM 006878 (Phelps Dodge: $0.90/lb.; Codelco: $0.91/lb.; Grupo Mexico: $0.90/lb.;
Southern: $0.90/lb.; Freeport: $0.85/lb.; Placer Dome: $0.85/lb.); see also id. at SP COMM 006929 (Aur
Resources: $0.95/lb.; Antofagasta: $0.88/lb.) Even more telling, Southern did not increase the copper
price it used for long-term planning until December 31, 2007. JX 143 at 66. By then copper prices had
averaged more than $0.90/lb. for four years in a row. JX 143 at 11.
68

JX 103 at SP COMM 006877. And of those nine analysts, seven projected long-term copper prices of
$0.90/lb. or less.

69

PX 129 at 34 (“The Forecasts reflected per pound copper prices of $1.20 in 2005, $1.08 in 2006, $1.00
in 2007 and $.90 thereafter . . ..”).
70

JX 106 at 24.

71

JX 107 at SP COMM 006674 (“Transaction estimated enterprise value of US$4.1 billion – implied
MM EV/EBITDA 2005E multiple of 5.6x”).
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Southern continued to turn a profit.72 Minera was decimated. “[S]uppliers were repossessing
trucks in the mines.”73 “There were large pieces of equipment that were parked because they
were broken down and there weren’t spare parts to repair them.”74 The life-of-mine plans
optimized by Winters and Mintec were forward-looking and required significant capital
expenditure to execute. As Handelsman testified, “the whole premise of this transaction was to
use the fisc of Southern Peru and its pristine balance sheet to develop the mining assets of
Minera Mexico.”75 There is no basis to assume Grupo would have obtained a premium to
Minera’s valuation in the public M&A market. There is simply no evidence that the price
Southern paid for Minera was fair.
II.

THERE IS INSUFFICIENT EVIDENCE OF ARM’S-LENGTH DEALING TO
SHIFT THE BURDEN TO PLAINTIFF
Defendants do not get a burden shift because of the “mere existence of an independent

special committee.”76 Rather, to shift the burden “the majority shareholder must not dictate the
terms of the merger” and “the special committee must have real bargaining power that it can
exercise with the majority shareholder on an arms length basis.”77 “[T]he committee must act
with informed diligence, and seek the best result available for its constituents, given the facts at
hand.”78 Defendants have not proven that the Transaction was negotiated by an effective Special
Committee. The fairness burden thus remains with Defendants.
72

See ASARCO, 396 B.R. at 307 (“Even in the midst of this prolonged copper price downturn, the SPCC
operations remained profitable—this being another indication of the quality of the Peruvian operation.”)
73

Trial Tr. 98:16-19 (Palomino – Direct).

74

Parker Dep. Tr. 50:2-22.

75

Trial Tr. 219:11-15 (Handelsman – Cross); see also JX 115 at AMC 19903 (Grupo can “untap the true
value of MM through multiple migration”).
76

Rabkin v. Olin Corp., 1990 WL 47648, *6 (Del. Ch.).

77

Kahn v. Tremont Corp., 694 A.2d 422, 429 (Del. 1997).

78

Gesoff v. IIC Indus., 902 A.2d 1130, 1148 (Del. Ch. 2006).

14

A2365

A.

Grupo Dictated the Terms

On February 3, 2004, Grupo proposed that Southern “acquire Minera Mexico from
AMC” in exchange for $3.1 billion in Southern stock.79 On October 21, 2004, the Special
Committee approved the Transaction and gave Grupo exactly that.80
B.

The Special Committee’s Inexplicable Shift to a Fixed Exchange Ratio Was
Disastrous

Grupo’s May 7, 2004 term sheet demanded $3.1 billion in Southern stock, calculated on a
floating exchange ratio.81 Rather than accept Grupo’s proposal and take advantage of Southern’s
increasing stock price,82 the Special Committee “negotiated” to fix the number of shares issued
in the Transaction. The Special Committee had no basis for doing so. Issuing a floating number
of shares would be detrimental to Southern only if its stock price declined, but with rising copper
prices neither the Special Committee nor Southern believed this would happen.83 Had the
Special Committee simply accepted the floating exchange ratio proposed by Grupo, Southern

79

JX 108 at AMC0019912 (emphasis added). In response to the Special Committee’s request for
clarification, Grupo made a similar proposal on May 7, 2004. See JX 156 at SP COMM 7078; see also,
Sanchez Dep. Tr. At 31, 35, 132-33 (Southern bought Minera). Defendants never referred to the
Transaction as a “merger of equals” until they were defending it in this litigation.

80

Trial Tr. at 274:16-19 (Ortega – Cross) (“Grupo was asking for $3.1 billion worth of stock, and in the
end it got $3.1 billion worth of stock.”); JX 106 at SP COMM 004900 (“MM Implied Consideration” is
$3.119 billion); Handelsman Trial Tr. at 201:23-202:5 (“Q: The 67.2 million shares that were being given
to Grupo Mexico in exchange for Minera, how much were they worth? A: I think at the time that the deal
was approved by the board, they were worth about $3.1 billion, and I think at the time the transaction
closed they were worth about $3.6 billion.”).

81

JX 156 at SP COMM 007078.

82

Trial Tr. at 49:4-5 (Palomino – Cross) (“the market was probably getting ahead of itself basically
because of copper price assumptions”).

83

See Handelsman Dep. Tr. at 100:24-101:1; Trial Tr. at 312:22-313:4 (Jacob – Cross) (discussing rising
copper prices in 2004).
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would have issued 14.5 million fewer shares in the Transaction.84

Instead, the Special

Committee demanded a fixed-share exchange ratio, to which Grupo gladly accepted.
C.

The Special Committee Adopted Relative Valuation Without a Valid Basis
For Doing So

On June 23, 2004, Goldman presented the Special Committee with its discounted cash
flow analysis of Southern.85 Although neither the June 23 Special Committee meeting minutes
nor the June 23 Goldman presentation contain any reference to relative valuation,86 the results of
the Southern DCF analysis purportedly were a revelation. As Handelsman described it:
[I]nitially, when we thought that the value of Southern Peru was its market value
and the value of Minera Mexico was its discounted cash flow value…, those were
very different numbers.
The numbers became less different and more understandable … on a basis of their
relative value as opposed to value determined by stock price on one side and DCF
on the other.87
***
When you used the discounted cash flow analysis metric against market price, it
didn’t look like the right price. When you looked at the companies on this basis,
it was a lot closer to the asked and seemed to make sense.88
The Special Committee’s professed epiphany that relative valuation was the proper
method to value Minera was unreasonable and led to an unfair result. Rather than being
“comforted by the fact that the DCF analysis of Minera Mexico and the DCF analysis of SPCC
were not as different as the discounted cash flow analysis of Minera Mexico and the market

84

Southern’s average closing price between and including February 25, 2005 and March 24, 2005 was
$59.75 per share. JX 18 at 5.

85

JX 102, at 22-24.

86

See generally JX 89 and JX 102. The minutes, however, contain nearly a full page of redactions on the
grounds of privilege.

87

Trial Tr. at 159:24-160:13 (Handelsman – Direct).

88

Trial Tr. at 162:11-15 (Handelsman – Direct).
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value of Southern Peru,”89 that fact should have caused the Special Committee to ask more
questions.

Is Southern’s DCF value reliable?

How were the inputs determined? Did the

companies react similarly to fluctuating metal prices? Should we pay for Minera with cash
instead of stock?90 If the Southern DCF analysis is showing a lower value, how can we best
leverage our stock currency? If the Special Committee investigated these issues, it would have
discovered that:

89

x

Southern’s Projections Were Stale And Unreliable: As discussed in section I.A.1,
supra, Southern continuously exceeded management forecasts throughout 2004,
while Minera’s projections were spot-on. Grupo supplied the data for both
Minera and Southern,91 and Ortega, who was advising German Larrea on the
Transaction,92 controlled the data room.93 Under these conditions, the Special
Committee’s reliance on relative DCF analyses for Minera and Southern was
plainly imprudent.

x

The Special Committee Had No Basis to Believe (Wrongly) That Minera
Benefited More From an Increase in the Long-Term Copper Price: The Special
Committee and Defendants assert that “Minera Mexico’s value increased more
when the price of copper went up than Southern Peru Copper’s value.”94 As
discussed in section I.A.2., supra, this assertion is demonstrably incorrect.
Goldman did not present any analysis to the Special Committee demonstrating the
effect of fluctuating copper prices on the reserves and values of Southern and
Minera,95 and the Special Committee never had any basis to conclude that a

Trial Tr. at 159:6-10 (Handelsman Direct).

90

Handelsman’s testimony at trial regarding borrowing to pay cash for Minera misses the mark. Trial Tr.
223:10-224:15 (Handelsman – Redirect). Southern could have raised the cash in the equity markets. See
Trial Tr. 222:16-19 (Handelsman – Cross) (“Oh, I think there would have been a robust market for
Southern Peru Copper in the copper industry at or better than the price it traded at.”). This would have
also created the “liquidity” value the Special Committee claimed to be concerned about.
91

See JX 106 at SP COMM 004917, 4919; Trial Tr. at 261:21-262:2 (Ortega – Cross) (Southern data
room materials came from Grupo); Sanchez Dep. Tr. at 77-78 (same).
92

Ortega Trial Tr. at 259:1-6 (Ortega – Cross).

93

Trial Tr. at 259:22-24 (Ortega – Cross).

94

Trial Tr. at 80:11-13 (Palomino – Direct); id. at 54:8-13.

95

See generally JXs 96-98, 100-106.
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higher long-term copper price favored Minera. In fact, higher copper prices
benefited Southern significantly in relation to Minera.96
There is no evidence that the Special Committee asked these questions, and there is no evidence
in the record from which the Special Committee could have concluded that reliance on a relative
DCF valuation was prudent or reasonable. Instead, the Special Committee “was comforted” that
relative valuation “seemed to make sense” merely because it provided an excuse for claiming
that the value of Minera “was a lot closer” to Grupo’s asking price than Minera’s DCF value
showed.97
D.

The Special Committee Squandered Southern’s Superior Multiple

Prior to the Transaction, Southern traded at a higher multiple than Grupo.98 Grupo
believed that “the inherent value of MM is not fully reflected in Grupo Mexico’s share price.”99
Thus, Grupo proposed the Transaction in order to “Untap the true value of MM through multiple
migration,”100 which would have a “positive effect on [Grupo’s] share price” because “investors
will value SPCC and MM assets at the same multiple.”101 By valuing Minera as if it were

96

Southern’s SEC filings list reserves in Southern’s Peruvian and Mexican mines at $0.90/lb and at
$1.26/lb. See JX 132 at 42 and 44. Southern’s Peruvian mines have 13,112 thousand tons of copper at
$0.90/lb and 28,314 thousand tons of copper at $1.26/lb. Id. Southern’s Mexican mines have 20,324
thousand tons of copper at $0.90/lb and 29,220 thousand tons of copper at $1.26/lb. Id. An increase in
copper prices drastically increases Southern’s reserves relative to Minera’s reserves.
97

Trial Tr. at 162:14-15 (Handelsman Direct).

98

See, e.g., JX 106 at SP COMM 004913.

99

JX 115 at AMC0019986.

100

JX 115 at AMC00199903. See, also, id. at AMC0019886.

101

Id. at AMC0019886. See also Trial Tr. at 271:18-22 (Ortega – Cross) (“Q: So in this presentation
UBS was advising Grupo’s board that migrating Minera’s assets to Southern’s multiple would be
beneficial to Grupo Mexico; correct? A: Correct.”).
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already part of Southern and trading at Southern’s multiple, the Special Committee gave all of
Minera’s “untapped” value to Grupo.102
E.

The “Concessions” The Special Committee Purportedly Obtained Were
Meaningless

Contrary to Defendants’ contention, the Special Committee obtained no significant
“concessions” from Grupo during the course of evaluating the Transaction.103
x

Capping Minera’s Debt: Handelsman’s testimony that the Special Committee was
telling Grupo to “Pay down some of your debt, fellows” is simply contradicted by the
facts.104 Minera was contractually obligated to reduce its debt in the event copper
prices exceeded $0.88 per pound,105 which occurred on October 15, 2003.106
Moreover, Grupo had planned to refinance Minera’s debt since before the Transaction
was proposed.107 The Special Committee knew as early as April 2004 that Minera’s
debt would be reduced to $754 million by the end of 2006,108 “whether or not this
[Transaction] happens.”109 In fact, Minera’s $1 billion debt cap was lower than the
Special Committee’s $1.105 billion demand,110 proving it was in no way a
“concession” by Grupo.

x

The Special Dividend: Just like the cap on Minera’s debt, the $100 million special
dividend was nothing more than a tool to “[b]ridge the difference between what
[Grupo] wanted and what [the Special Committee was] willing to pay.”111 As a result

102

See Ruiz Depo. Tr. at 51:24-52:7. As discussed at section I.A.1., supra, Southern’s projections were
not optimized, which resulted in higher implied Southern EBITDA multiples, and thus a higher implied
Minera equity value.

103

See JX 129 at 24-25 (purported “concessions” made by Grupo include capping Minera’s debt,
agreeing to pay a $100 million special dividend, and adoption of corporate governance terms).
104

Trial Tr. at 173:1-4 (Handelsman – Direct).

105

JX 125 at 55 (“when the prices of copper, zinc and silver exceed $0.88 per pound, $0.485 per pound,
and $5.00 per ounce, respectively, we will pay an amount equal to 75% of the excess cash flow generated
by the sales of such metals at the higher metal price, which will be applied first, to the amortization of
Tranche B, then to the amortization of Tranche A”). Minera was also obligated to pay 100% of any net
working surplus capital that exceeded $240 million towards its debt. Id.

106

JX 23 at 11.

107

Trial Tr. at 275:6-9 (Ortega – Cross) (“Q: So even before proposing the transaction to sell Minera,
Grupo had already planned to refinance Minera’s debt; correct? A: Um-hum.”).

108

See JX 101 at SP COMM 003443; JX 102 at SP COMM 003344.

109

JX 74 at SP COMM 010050.

110

See JX 160 at SP COMM 010491.

111

Trial Tr. at 128:8-9 (Palomino – Cross).
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of the special dividend, Grupo received both $54 million in cash and the number of
shares it wanted in the Transaction.
x

F.

Corporate Governance Provisions: Defendants contend that Southern and its
stockholders benefited from certain corporate governance terms “negotiated” by the
Special Committee.112 These governance terms were worthless and did nothing to
alleviate the unfairness of the Transaction.113
Grupo Controlled the Outcome of the Transaction
1.

The Shareholder Vote Was Locked Up

The Proxy states that on October 5, 2004, German Larrea and Handelsman agreed that “if
the parties reached agreement with respect to the terms of the proposed transaction, both Grupo
Mexico and Cerro would indicate their intention to vote in favor of the transaction.”114 German
Larrea’s October 13, 2004 draft voting agreement115 sent to Mr. Handelsman sought to
memorialize this agreement. The evidence, despite Mr. Handelsman’s denials,116 thus suggests a
quid pro quo exchange of Cerro’s vote in favor of the Transaction for Cerro’s long-sought117
registration rights.

112

This Court recognizes that such concessions are “cheap and easy to give.” In re Emerson Radio
S’holder Derivative Litig., 2011 WL 1135006, *5 (Del. Ch.); Campbell v. The Talbots, Inc., Del. Ch.,
C.A. No. 5199-VCS, Settlement Hearing Tr. (Dec. 20, 2010) at 18 (“I would hardly say that this would be
the first time that this Court has inqured as to the actual benefit of the supposed therapeutic change and
has questioned the value of therapeutic changes, to the extent that the company was already listed under
an exchange and the exchange rules for the company already required that corporate governance
provision.”); see also Pl.’s Pre-Trial Answering Br. at 21-23.
113

For example, the Special Committee “negotiated” for a Board committee to review related party
transactions in excess of $10 million, which “Southern’s audit committee was already thoroughly
reviewing,” Trial Tr. at 278:6-10 (Ortega – Cross), and every related party transaction between 2002
and 2004 was below that $10 million threshold. Trial Tr. at 279:5-280:9 (Ortega – Cross).
114

JX 129 at 25. At this meeting the Special Committee and German Larrea also finalized most of the
substantive terms of the Transaction. Id.

115

JX 52.

116

Handelsman testified at trial that he “never would have agreed to that” and that “there were not” other
Cerro representatives discussing registration rights with German Larrea. Trial Tr. at 204:15, 205:12-18
(Handelsman – Cross).
117

JX 30.
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Having agreed to the material terms of the Transaction on October 5, 2004,118 the parties’
October 8, 2004 agreement that approval of the Transaction would be subject to a two-thirds
super-majority vote119 ensured the Transaction would be approved, and was hardly a substitute
for a true majority of the minority vote provision.120 Furthermore, as of December 22, 2004,
Phelps Dodge’s agreement to vote in favor of the Transaction was irrevocable,121 so even if the
Special Committee had changed its recommendation pre-closing in light of the Company’s rising
stock price and superior performance, the Special Committee could not have “vetoed” the
Transaction.122 As Ortega conceded, “it was entirely up to Grupo whether the transaction went
forward or not.”123
2.

The Special Committee Lacked the Power to Negotiate

The Special Committee’s mandate made clear that the Special Committee possessed only
the power to “evaluate” the Transaction.124 Accordingly, the Special Committee “did not try to
make our own proposals to Grupo Mexico,” and only “negotiate[d] with them in the sense of
telling them what it is that we don’t agree with.”125

118

JX 129 at 25; Trial Tr. at 208:20-24 (Handelsman – Cross).

119

JX 129 at 25.

120

See In re John Q. Hammons Hotels Inc. S’holder Litig., 2009 WL 3165613, *12 (Del. Ch.) (a majority
of the minority provision “must provide[] the stockholders [the] important opportunity to approve or
disapprove of the work of the special committee and to stop a transaction they believe is not in their best
interests.”).
121

JX 15 at AMC0024877.

122

See contra Palomino Dep. Tr. at 96:16-22.

123

Trial Tr. 286:15-19 (Ortega – Cross) (“Q: So it was entirely up to Grupo whether the transaction went
forward or not; correct? A: Um-hum. Q: Yes? A: Yes.”).

124

JX 16 at SP COMM 000441.

125

Trial Tr. at 14:10-19 (Palomino – Direct); see also Trial Tr. at 143:19-144:12 (Handelsman – Direct)
(Grupo could decide whether it wanted to “negotiate in the face of a no.”).
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G.

There Was Not a Fully Informed Vote on the Transaction

As detailed in Plaintiff’s opening and answering pre-trial briefs, the proxy statement
issued in connection with the vote on the Transaction was materially misleading and omitted
material information.126 Consequently, the stockholder vote was not informed.127
III.

THE EVIDENCE IS INSUFFICIENT TO MEET DEFENDANTS’ BURDEN OF
PROVING ENTIRE FAIRNESS
A.

No Grupo Witness Testified

Despite being the controlling stockholder and sole corporate defendant, Grupo offered no
trial testimony to demonstrate that the Transaction was fair.128 Grupo asserts that Minera’s
equity value was $3.1 billion, yet neither Grupo nor UBS testified to support this claim.
B.

No Goldman Sachs Witness Testified

Defendants also presented no evidence at trial from the Special Committee’s financial
advisor.129 Their absence leaves unanswered two critical questions: why Goldman adopted its
relative DCF valuation approach, and whether Goldman had ever exclusively relied on relative
DCF valuation before. Sanchez’s deposition testimony that “more than absolute values, what
matters is relative valuations”130 was entirely inconsistent with his testimony that “[i]f you are
buying a company, there is only one DCF value to do, which is the company that you are

126

See Pl’s. Pre-Trial Opening Br. at 25-28, 46-47; Pl’s. Pre-Trial Ans. Br. at 23-24.

127

See Weinberger, 457 A.2d at 712; Emerging Commc’ns., 2004 WL 1305745, at *37-38 (stockholder
vote uninformed where, among other things, financial projections and valuation information withheld
from stockholders).
128

Defendant Ortega testified that he was merely an “interlocutor between [Grupo] and the special
committee.” Trial. Tr. at 247:19-22 (Ortega – Direct).

129

Martin Sanchez, the Goldman witness deposed by Plaintiff, “refused” to appear at trial. In re Southern
Peru Copper Corp. S’holder Deriv. Litig., Consol. C.A. No. 961-VCS, Tr. (Jun. 15, 2011) at 5:6-10.
Alternative Goldman witnesses either also refused to appear at trial, or were not able to appear until
weeks after the scheduled conclusion of trial.
130

Sanchez Dep. Tr. 41:25-42:3.
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buying.”131 Further, absent any evidence that Goldman has ever before relied solely upon a
relative DCF analysis to support the fairness of an acquisition,132 the Court should infer that
Goldman never has.133
C.

Witness Testimony is Inconsistent With the Special Committee’s Claimed
Reliance on Relative Valuation

Palomino testified that he thought relative valuation “was a good methodology”134 that is
“used all the time”135 and that “the relative discounted cash flow analysis is one that [he] would
tend to attach more importance to, typically.”136

Likewise, Handelsman testified that “the

appropriate measurement” in evaluating the Transaction was “what that relative DCF valuation
meant in terms of give and get at that point and using that methodology.”137 Much of Palomino
and Handelsman’s other testimony, however, is inconsistent with their professed reliance on
relative valuation.
As discussed above, one of the fundamental (yet patently wrong) assumptions underlying
the Special Committee’s relative valuation method was that “the higher the price used for
copper, the more advantageous the situation would be for Minera Mexico.”138

This is

purportedly because “the reserves of Minera Mexico were proportionately larger than those of

131

Id. at 41:14-16.

132

Goldman’s counsel precluded Sanchez from testifying about how or why Goldman chose its relative
DCF approach. Sanchez Dep. Tr. at 43:21-44:2, 44:6-22, 45:22-24.

133

Emerging Commc’ns, 2004 WL 130575, at *25 (where defendants’ financial advisor did not testify,
“the only logical inference -- and the inference this Court has drawn -- is that Houlihan’s testimony would
have been unfavorable to the defendants’ position.”).

134

Trial Tr. at 55:17 (Palomino – Direct).

135

Trial Tr. at 58:17-18 (Palomino – Direct).

136

Trial Tr. at 58:21-23 (Palomino – Direct).

137

Trial Tr. at 201:18-22 (Handelsman – Cross).

138

Trial Tr. 40:18-20 (Palomino – Direct); see also id. at 41:11-13.
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Southern Peru.”139 While Palomino knows that “higher [copper] prices would tend to increase
reserves and lower prices would tend to decrease them,”140 he testified “I don’t recall” whether
Minera was “more sensitive [than Southern] when you consider expanding reserves that could be
resultant from rising copper prices.”141 Palomino’s inability to recall whether one of the
fundamental premises of the relative valuation method was true severely undermines the
credibility of his reliance on relative valuation.
Handelsman’s testimony regarding the proposed collar on Southern’s stock price further
calls into question the Special Committee’s purported reliance on relative valuation.
Handelsman testified that the Special Committee proposed the collar because
the stock of one company could go down and, therefore, the person who is the
recipient of that stock isn’t getting as much as they thought they would; or the
stock of the issuer, Southern Copper, could go up, and then Grupo Mexico would
get a lot more than it was asking for.142
This statement is entirely inconsistent with Defendants’ position at trial. Handelsman admitted
that the value received by Grupo in the Transaction was directly related to the value of
Southern’s stock price, not the “relative values” of the companies.

Handelsman’s clumsy

attempt to explain why the Special Committee abandoned the collar143 does nothing to change
the fact that Handelsman plainly had reason to doubt his “feeling that a relative value of the two
companies made sense” irrespective of Southern’s stock price.
139

Trial Tr. at 86:16-17 (Palomino – Direct).

140

Trial Tr. at 125:19-21 (Palomino – Cross).

141

Trial Tr. at 126:17-21 (Palomino – Cross).

142

Trial Tr. at 171:22-172:7 (Handelsman – Direct).

143

Trial Tr. at 175:1-9 (Handelsman – Direct) (“I thought the collar had some meaning, but I thought that
it was less important because I believed -- based upon my feeling that a relative value of the two
companies made sense, that ships rise with a rising tide and ships fall with a falling tide; and, therefore,
the chances of the value of one getting out of sync with the value of the other was a chance that was worth
taking, although it would certainly have been better to have the collar.”).
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Handelsman further admitted that the $100 million special dividend “decreased, at least
for the moment, the value of Southern stock by having Southern use some of its cash to pay the
special dividend.”144

Hence, Handelsman testified the intended effect of the special dividend

was that “the value of the specie being used in the merger went down. . . .”145 Handelsman’s
testimony confirms that throughout his evaluation of the Transaction he understood that the
value Southern was paying to acquire Minera was not a function of the relative valuation of the
companies, but rather a function of the market value of Southern’s stock.
D.

Witness Descriptions of the Price “Negotiations” are Inconsistent with the
Documentary Record

The Special Committee members testified that they “extensively” negotiated with Grupo
Mexico to get the best price for the Transaction.146 Ortega agreed, stating that “it was a very
active, a very active negotiation.”147 At trial, the Special Committee members testified how they
tactically responded to Grupo’s offers and brought the negotiations to a successful result. The
witnesses’ testimony regarding their “negotiations” with Grupo, however, was materially
inconsistent, both internally and with the documentary record.
Handelsman and Palomino both testified that Grupo’s initial $3.1 billion valuation of
Minera148 was “too high,”149 but they were not surprised because it was Grupo’s “initial

144

Trial Tr. at 176:3-5 (Handelsman – Direct).

145

Trial Tr. at 176:8-10 (Handelsman – Direct) (emphasis added).

146

Trial Tr. at 14:7-15:3 (Palomino – Direct); id. at 143:19-144:12 (Handelsman – Direct).

147

Trial Tr. at 250:8-9 (Ortega – Direct).

148

JX 156 at SP COMM 007078. The prior two proposals, on February 3, 2004 and March 25, 2004,
each also demanded a number of Southern shares that equaled $3.1 billion at Southern’s market price.
See JX 108 at AMC0019912-13; JX 155 at SP COMM 001626.

149

Trial Tr. at 42:9-14 (Palomino – Direct); see also Trial Tr. at 156:23-157:7 (Handelsman – Direct)
(“the value of Minera Mexico was substantially less than the asked price of Grupo Mexico by a
substantial margin”).
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proposal.”150 Following Goldman’s June 11 confirmation that Grupo overvalued Minera by $1.4
billion,151 the Special Committee regarded the gulf over the “valuation of Minera Mexico” as
“substantial.”152 Sometime thereafter, the Special Committee directed Goldman to run a DCF
valuation of Southern. Goldman’s June 23 DCF value of Southern was between $1.7 and $2.9
billion,153 which purportedly “comforted” Handelsman154 because he realized then that “we
weren’t paying double for the company.”155 On July 8, 2004, Goldman for the first time
presented the two companies’ relative DCF values as a proposed method of valuing Minera in
the Transaction.156
Shortly after hearing Goldman’s July 8, 2004 presentation, however, the Committee
instructed Goldman to present UBS with a counter-proposal that was neither discussed during
the trial, nor disclosed in the Proxy,157 nor described in any document produced by Defendants,
Southern, or the Special Committee. On July 12, 2004, Goldman and UBS met to discuss a
counter-proposal from the Special Committee under which the Company would issue 52 million
shares to Grupo in exchange for Minera.158 Goldman presented the proposal not by comparing
the two companies’ DCF values, as would be consistent with the relative valuation method, but
by comparing their 2004 EBITDA multiples.159 This counter-proposal entirely contradicts the
150

Trial Tr. at 36:2-9 (Palomino – Direct).

151

JX 101 at SP COMM 3381.

152

JX 88 at SP COMM 17997.

153

JX 102 at SP COMM 6978.

154

Trial Tr. at 159:7 (Handelsman – Direct).

155

Trial Tr. at 162:19-20 (Handelsman – Direct).

156

Compare JX 103 at SP COMM 6896-98 with JX 96, 97, 98, 100, 101, 102.

157

See JX 119.

158

JX 119 at UBS—SCC 5597.

159

JX 119 at UBS—SCC 5599.
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Special Committee’s professed belief as of June 23, 2004 that Southern and Minera should be
compared on a relative DCF basis.160
Although the Proxy contains no reference to the Special Committee’s 52 million share
counter-proposal, it does reference Grupo’s 80 million share response to it, which was
purportedly made between “late July and early August.”161 Other than the Proxy, however,
Defendants have produced no documentary evidence that Grupo ever made such a proposal.
Defendants have also failed to produce Special Committee minutes for their supposed August 5
and 25 meetings during this important period.
The Special Committee members each testified to their vehement responses to Grupo’s
80 million share proposal. Palomino testified that in response to the proposal, he and Ruiz met
with Mr. Larrea, and told him that “if the proposal was not, you know, changed substantially, we
could not reach an agreement.”162 He recounted their dramatic meeting with Mr. Larrea, which
ended with Mr. Larrea bowing to the pressure and “call[ing them] back” to “present something
that was acceptable.”163 Handelsman, who was not present for the standoff, described the 80
million share proposal as a “substantially higher ask than the original one,” especially since the
“stock price of SPCC had gone up.” As a result of this “significant overreach,” Handelsman
said, the parties were at an “impasse.”164
In fact, however, the 80 million share proposal was hardly “substantially higher” than the
prior proposal. The market value of 80 million Southern shares at that time simply equaled $3.1

160

Trial Tr. at 159:3-160:13 (Handelsman – Direct).

161

JX 129 at 22.

162

Trial Tr. at 60-61 (Palomino – Direct).

163

Trial Tr. at 61:1-4 (Palomino – Direct).

164

Trial Tr. at 163-64 (Handelsman – Direct).
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billion.165 Curiously, Handelsman’s statement that the Company’s stock price had “gone up”
begs the question “since when?”, as the last documented offer (on May 7, 2004) had been on a
floating exchange ratio.166 According to defendants, Grupo’s next offer – the result of the
parties’ “extraordinary effort to come to an agreement”167 – was for the Company to issue 67
million shares for Minera. Again, the 67 million shares were worth $3.1 billion.168 Palomino
nonetheless testified that “it must have been an extraordinary effort for Mr. Larrea to accept
reducing a proposal.”169
Palomino stated that at 67 million shares, “it basically brought numbers to within a
stone's throw of what we thought was reasonable.”170 Instead of throwing the stone, however,
the Committee simply dropped it. The Special Committee’s counter-proposal on September 23,
2004 was for 64 million shares, which were then worth $3.00 billion.171 The remaining $100
million valuation gap, moreover, was hardly closed by hard-nosed negotiations; it was “bridged”
by agreeing to a $100 million transaction dividend that principally benefited Grupo.172

165

Compare JX 129 (“in excess of 80 million shares” demanded in “late July and early August”) with JX
18 at 8-9 (average stock price between July 20, 2004 Special Committee meeting and August 21, 2004
proposal is $38.28 per share). $38.28/share x 80 million shares = $3.1 billion.
166

JX 156 at SP COMM 7078.

167

JX 157 at SP COMM 10486.

168

See JX 158 at SP COMM 14582-83; see also JX 18 at 8 (SPCC stock closed at $45.72 on September
7, 2004). $45.72/share x 67 million shares = $3.1 billion.

169

Trial Tr. at 63:21-64:4 (Palomino – Direct).

170

Trial Tr. at 64:5-9 (Palomino – Direct). Handelsman agreed: the 67 million share proposal “while a
bit higher than – was in the realm of reason based on Goldman’s valuation of the relative value of the two
companies.” Trial Tr. at 164:16-23 (Handelsman – Direct).

171

Compare JX 159 at AMC 27542 (64,000,000 million [sic] shares) with JX 18 at 8 (SPCC stock closed
at $46.90 on September 22, 2004). $46.90/share x 64 million shares = $3.00 billion.
172

See section II.E., supra.
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The Proxy states that at an October 5, 2004 meeting between Grupo, the Special
Committee, and Cerro, the price negotiations, including the special dividend, concluded, and
Cerro agreed to support the Transaction.173 Handelsman oddly cannot remember this meeting,174
and further insisted that he “never would have agreed to that” on behalf of Cerro.175 But he
conceded that the Special Committee, “taking Cerro out of the picture,” had agreed to all of those
terms on October 5, 2004.176 One would be hard-pressed to believe that Mr. Handelsman would
have agreed to a final price term without approval from the Pritzkers (his “client” 177), or that the
Pritzkers would have agreed to support a final deal without assurances regarding their longsought rights offering.178 Handelsman’s protestations and memory lapses aside, the evidence
strongly suggests that AMC bought deal certainty from Cerro more than two weeks before the
Committee approved the Transaction.179 In the end, while the witnesses insisted that they
engaged in “extensive” negotiations180 geared towards “get[ting] to the right price,”181 the record
establishes that the Special Committee simply rationalized Grupo’s price, ultimately accepting
Grupo’s initial offer only on far less advantageous terms.

173

JX 129 at 25.

174

Trial Tr. at 203:5-19 (Handelsman – Cross).

175

Trial Tr. at 204:14-205:4 (Handelsman – Cross). Mr. Handelsman further stated that he was the only
one negotiating with Mr. Larrea on behalf of the Pritzkers. Id. at 205:12-16.
176

Trial Tr. at 207:8-12 (Handelsman – Cross).

177

Trial Tr. at 139:10-16 (Handelsman – Direct) (part of Mr. Handelsman’s “mandate” was to “protect
the Pritkzer interests”); id. at 176:24 (referring to Pritzkers at his “client”).

178

See Trial Tr. at 168:7-8 (Handelsman – Direct) (“both we and Phelps Dodge wanted to get out”); see
also JX 30.
179

See section II.F.1., supra.

180

Trial Tr. at 14:7-15:3 (Palomino – Direct); Trial Tr. at 143:19-144:12 (Handelsman – Direct).

181

Trial Tr. at 162:6-11 (Handelsman – Direct).
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IV.

PLAINTIFF IS ENTITLED TO RECISSORY RELIEF AND/OR DAMAGES
The Court has broad discretion to “fashion any form of equitable and monetary relief as

may be appropriate.”182 Southern overpaid by at least 24.7 million Southern shares to acquire
Minera in the Transaction.183 Plaintiff asks that AMC be ordered to return these shares, and all
benefits flowing therefrom, to Southern.184
CONCLUSION
For the foregoing reasons, judgment should be entered in plaintiff’s favor.

PRICKETT, JONES & ELLIOTT, P.A.

By: /s/ Marcus E. Montejo
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff
OF COUNSEL:
Lee D. Rudy
Eric L. Zagar
James H. Miller
KESSLER TOPAZ
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706
Dated: July 1, 2011

182

Weinberger, 457 A.2d at 714.

183

JX 47.

184

Southern affected a 2-for-1 stock split on October 3, 2006 and a 3-for-1 stock split on July 10, 2008.
In addition, $60.20 in dividends have been paid on each of the 24.7 million Southern shares issued in
excess of Minera’s fair value (adjusted for stock splits). JX 28; see also, Pl.’s Pre-Trial Opening Br. at
47-49.
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PRELIMINARY STATEMENT1
Plaintiff’s post-trial brief is full of yet more new theories Plaintiff did not
previously advance and ignores the trial record. Plaintiff’s theories, new or old, do not explain
why the Merger — recommended by the Special Committee, overwhelmingly approved by
SPCC’s stockholders, and favorably received by the market — was unfair to SPCC or its
minority stockholders or why the Special Committee would have knowingly misled anyone
about the Merger. The record shows the Merger was not just fair, it was a good deal for SPCC.
ARGUMENT
I.

PLAINTIFF MISSTATES THE ENTIRE FAIRNESS STANDARD
Plaintiff purports to quote Cinerama, Inc. v. Technicolor, Inc., for the proposition

that “[w]here the merger price is found not to be fair, that finding establishes, ipso facto, the
unfairness of the merger, thereby obviating the need for any analysis of the process oriented
issues.” SeePPTB at 3.Cinerama says no such thing. Plaintiff’s quotation actually comes from
In reEmerging Commc'ns, Inc. S’holdersLitig., 2004 WL 1305745 (Del.Ch. June 4, 2004), and is
taken entirely out of context. Emerging questioned whether a fair dealing analysis was required
given the Court’s determination that the price was not fair. But the Court stated that because the
Supreme Court had not decided this issue, “a fair dealing analysis isrequired.” 2004 WL
1305745, at *28.Emerging rejected the argument that unfair price ipso facto means the
transaction was not fair. As this Court recently stated, “[a] strong record of fair dealing can
influence the fair price inquiry, reinforcing the unitary nature of the entire fairness test.”
Muoio& Co. LLC v. Hallmark Entm’tInvs., Co., 2011 WL 863007, at *16 (Del.Ch. Mar. 9,
2011).
1

Capitalized terms not defined herein have the meanings set forth in the AMC Defendants’
Post-Trial Opening Brief (“DPTB”). Citations to Plaintiff’s Post-Trial Opening Brief are in the
form “PPTB.”
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II.

THE PROCESS WAS FAIR
Plaintiff’s attempt to minimize the significance of a fair process in an entire

fairness case is not surprising given the strong record here of a fair and extensive Special
Committee process. The Special Committee and its advisors met formally on at least 20
occasions and informally on many other occasions over more than eight months.2
Plaintiff’s Post-Trial Opening Brief confirms that he has abandoned any argument
relating to the Special Committee’s composition and independence. Instead, Plaintiff argues that
the Special Committee failed to negotiate at arm’s length. The record, however, provides no
support for the proposition that the Special Committee was ineffectual. Instead, the evidence
established that the Special Committee took its mandate seriously and negotiated the best deal
available for SPCC and its minority stockholders. The burden has thus shifted to Plaintiff.
A.

GrupoMexico Did Not Dictate The Terms Of The Merger
Plaintiff’s contention that Grupo Mexico dictated the terms of the Merger is not

supported by the record. That the value assigned to MineraMexico’s equity under
GrupoMexico’s original proposal turned out to be roughly equal to the market value of the SPCC
shares ultimately issued in connection with the Merger is happenstance. SeeDPTB 10-11.
Neither the Special Committee nor GrupoMexico had any way of knowing that the “market
value” of the number of shares ultimately issued would be $3.7 billion when the Merger closed;
nor does Plaintiff claim otherwise. Plaintiff also ignores the facts that (i) the Merger resulted in
the issuance of five million fewer shares than GrupoMexico’s initial proposal (seeJX-108 at
AMC0019912) and (ii) the number of SPCC shares to be issued was not the only term of the
Merger.
2

Joint Pretrial Stip. & Order (“JPSO”) ¶¶ 23-46; Trial Tr. (“Tr.”) 19:3-21 (Palomino), 149:9150:10 (Handelsman).
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B.

The Special Committee Secured Important Concessions
As Messrs. Handelsman and Palomino explained at trial, the Special Committee’s

approach was essentially to cause GrupoMexico to bid against itself until it proposed terms that
were generally acceptable to the Special Committee.3 This is exactly what happened, and the
process allowed the Special Committee to secure important concessions for SPCC and its
minority stockholders. Plaintiff’s attempt to minimize the value of these concessions fails.
When viewed in the context of the entire transaction, these concessions were meaningful and
ensured that SPCC and its minority stockholders were getting the best deal available.4
x

Fixed-Exchange Ratio. Grupo Mexico’s initial proposal—based on the 20 day
average price of SPCC stock prior to the closing—was a nonstarter because the
Special Committee could not predict changes in SPCC’s stock price, especially
considering the historic volatility of the copper market and SPCC’s trading price.5
To alleviate that risk, the Special Committee and its advisors negotiated a fixed
exchange ratio, which better protected SPCC’s shareholders because SPCC and
Minera were similar companies that would be affected by market conditions in
similar ways, and it therefore represented the fundamental value of both
companies.6 Plaintiff’s assertion that the Special Committee “had no basis” for
negotiating a fixed exchange ratio is unsupported.

x

Capping Minera’s Net Debt. The Special Committee successfully negotiated a $1
billion cap on Minera’s net debt.7 This was a direct benefit to SPCC because it
reduced the debt SPCC assumed by $300 million.8 Plaintiff’s contention that the
Special Committee knew as early as April 2004 that Minera’s net debt would be
reduced to $754 million by the end of 2006 is not supported by the record and
beside the point. First, Plaintiff cites two charts setting forth Minera’s projected net
debt under certain assumptions. These projections are not the same as a contractual

3

Tr. 14:7-23 (Palomino); 143:13-144:12 (Handelsman).

4

JX-129 at 28-29 (listing factors considered by Special Committee).

5

Tr. 155:3-21 (Handelsman); Tr. 117:23-119:8 (Palomino); Ruiz Dep. 148:14-149:15. That
Plaintiff now suggests that the Special Committee knew that SPCC’s stock price would increase
underscores the desperation of Plaintiff’s “evolving” arguments.
6

Tr. 117:23-119:8 (Palomino); Sanchez Dep. 117:12-118:14; 119:19-120:18.

7

Tr. 83:14-84:16 (Palomino); Tr. 172:11-173:4, 175:10-16 (Handelsman).

8

Tr. 75:23-76:18 (Palomino).
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obligation to limit debt.9Second, even if Minera would have been obligated to pay
down debt if certain events came to pass later, the point is that the Special
Committee bargained for a separate cap on Minera’s debt prior to the Merger’s
closing.

III.

x

The Special Dividend. The Special Committee secured a $100 million special
dividend to be paid to all SPCC shareholders on a pro-rata basis prior to the
Merger. Plaintiff ignores the fact that 45.8% of the special dividend was paid to
shareholders other than GrupoMexico and that those payments were significant.10

x

Corporate Governance Protections. The Special Committee negotiated important
post-Merger corporate governance protections for SPCC and its minority
shareholders. Plaintiff’s contention that these provisions were meaningless is
belied by the record.11

x

Super-Majority Voting Requirement. The Special Committee also negotiated a
super-majority voting requirement and then secured a commitment from Cerro to
vote its 14.2% interest only in accordance with the Special Committee’s
recommendation.12 Plaintiff’s assertion that Grupo Mexico locked up the
shareholder vote before the Merger was approved by the Special Committee
misstates the record. The Special Committee had already settled on the 67.2
million share price when it considered Cerro’s voting obligations and it specifically
required that Cerro’s vote be tied to the Special Committee’s ultimate
recommendation.13 And Phelps Dodge agreed to vote in accordance with the
Special Committee’s recommendation after the Special Committee and Board had
approved the Merger and SPCC had issued a preliminary proxy statement.14

THE MERGER PRICE WAS FAIR
A.

Minera Was Worth At Least 67.2 Million Shares Of SPCC
Plaintiff argues that the Special Committee did not have a valid basis to use a

relative valuation because it did not ask whether (i) SPCC’s DCF value was reliable, (ii) how the
inputs were determined, (iii) whether the companies reacted similarly to fluctuating metal prices,
9

See PPTB 19 n.108. (Plaintiff’s record citations are incorrect. The correct cites are JX-100 at
SP COMM 003443 and JX-101 at SP COMM 003344.) In all events, whether GrupoMexico
planned to refinance Minera’s debt is irrelevant, because refinancing does not necessarily change
the outstanding principal.
10

See JX-129 at 25; Tr. 176:15-177:5 (Handelsman).

11

JX-129 at 133 (amendments to SPCC’s charter).

12

JPSO ¶ 45; Tr. 174:7-19 (Handelsman).

13

JX-12; JX-129 at 26; Tr. 182:7-183:17, 186:10-187:4 (Handelsman).

14

See JX-163; JX-129 at 10, 27.
4
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and (iv) whether it should pay for Minera with cash or stock. This new argument is both entirely
speculative and contradicted by the trial record.
x

SPCC’s DCF Value Was Reliable. The Special Committee engaged A&S to review
and analyze Minera and SPCC’s projections. A&S did this, made adjustments as
necessary, and those adjustments were incorporated into Goldman Sachs’
analyses.15 Plaintiff’s new argument that the data A&S used was unreliable
because Mr. Ortega supplied the data for both Minera and SPCC is baseless. There
is no evidence that Mr. Ortega or anyone else did anything to affect the reliability of
any data.16 In addition, that SPCC exceeded management’s forecasts in a later year
was not something anyone could have known at the time (nor does Plaintiff cite
evidence suggesting otherwise).

x

The Special Committee Understood The Inputs. Plaintiff’s new argument that the
Special Committee did not know how the inputs in the DCF analyses of Minera and
SPCC were determined is not supported by the record.17 Similar inputs were used
for both Minera and SPCC. As Mr. Palomino explained, the whole purpose of a
relative valuation is to value the two companies using the same methodology and
assumptions.18

x

Minera Was More Sensitive To Copper Price. Plaintiff’s new argument that “the
Special Committee never had any basis to conclude that a higher long-term copper
price favored Minera” is baseless. The Special Committee members and Goldman
Sachs explained that because of Minera’s higher cost structure, it was more
sensitive to copper prices than SPCC.19 Plaintiff cites no contrary evidence.

x

The Special Committee Considered Paying For Minera With Cash. Plaintiff’s new
argument that the Special Committee never considered paying cash for Minera is
contradicted by the evidence Plaintiff adduced. Plaintiff’s counsel asked Mr.
Palomino and Mr. Handelsman whether the Special Committee considered using
cash or some combination of cash and stock as consideration for the Merger, and
both testified that the Special Committee did exactly that.20
As the record shows, the Special Committee and its highly qualified advisors

15

See JX-67 at SP COMM 018538-018540; DX-2; JX-106 at SP COMM 004917; 004919.

16

Tr. 248:11-17 (Ortega); see alsoParker Dep. 99:12-16.

17

See Ruiz Dep. 201:13-17 (explaining that Goldman Sachs explained the inputs).

18

Tr. 53:18-54:20 (Palomino); see alsoid. at 58:14-24 (explaining that a relative valuation is an
accepted valuation methodology for valuing similar companies).

19

Tr. 40:10-41:9 (Palomino); Ruiz Dep. 190:3-191:20; Sanchez Dep. 122:9-123:101. For this
reason (and others), the Special Committee decided to use $0.90/pound in the underlying DCF
analyses of Minera and SPCC. SeeTr. 40:10-41:13 (Palomino). Professor Schwartz explained
that this decision increased the Special Committee’s negotiating leverage (JX-48 ¶¶ 44-45).
20

Tr. 127:3-128:2 (Palomino); id at 202:13-15; 223:10-224:14 (Handelsman).
5

A2390

conducted various analyses and engaged in numerous discussions before determining to value
SPCC and Minera on a relative basis. That decision was the result of a thoughtful and thorough
process. The Special Committee knew what a relative valuation was and how it worked, and
determined that it was the methodology best suited for negotiating and evaluating the proposed
Merger.21 Plaintiff has adduced no contrary evidence. A relative valuation of Minera and SPCC
showed that the issuance of 67.2 million shares of SPCC for Minera was fair.22
B.

Beaulne’s Analyses Are Flawed And Unreliable
Beaulne did no analysis of what drove SPCC’s stock price and/or why Goldman

Sachs’ DCF value for SPCC was below its market capitalization, nor did he do his own DCF
analysis of SPCC despite admitting that he could have done so, (Tr. 384:17-21; 388:9-12
(Beaulne)). Now that he has been confronted with evidence that copper companies generally
traded above their DCF values in 2004 (JX-103), Plaintiff argues that the evidence is
inadmissible. SeePPTB at 12. This argument fails for two reasons:
x

Plaintiff twice waived any objection to JX-103, first when Plaintiff himself added it
to the exhibit list and again when his counsel failed to object to it at trial.23

21

Plaintiff’s argument that Mr. Handelsman’s testimony regarding the proposed collar on
SPCC’s stock price “calls into question” the Special Committee’s reliance on a relative valuation
makes no sense. Mr. Handelsman explained that with a relative valuation, minor copper price
fluctuations would generally affect Minera and SPCC’s values similarly and because the chance
that something might affect either company’s value differently was slim, proceeding without a
collar was a chance the Special Committee thought was appropriate to take. Tr. 174:20-175:9
(Handelsman); see alsoPalomino Dep. 73:8-75:5; Sanchez Dep. 117:12-118:14; 199:19-120:18.
Plaintiff cites no evidence that calls that decision by experienced directors and their advisors into
question.
22

JX-106 at SP COMM 004923-25; Tr. 9 91:12-92:23 (Palomino).
SeeCobalt Operating, LLC v. James Crystal Enters., LLC, 2007 WL 2142926, at *23 (Del.Ch.
July 20, 2007). In any event, Plaintiff’s contention that “[a]pplying a premium to a DCF is not a
generally accepted valuation methodology” (PPTB at 12) misapprehends JX-103. JX-103 shows
that one of the inputs in the DCF analyses for all the copper companies it discusses has to be
different from the assumptions to explain the copper companies’ market prices. The most likely
candidate, as Professor Schwartz explained, is the long-term copper price assumption.
23
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x

JX-103 was presented to and considered by the Special Committee as part of its
work relating to the proposed Merger. It is therefore admissible evidence regarding
the fairness of the process,24 and it confirms the testimony of the Special Committee
members about how they conducted their work relating to the proposed Merger.
Finally, Plaintiff’s contention that Beaulne’s opinion refutes JX-103 is wrong.

There is not a single word in Beaulne’s report trying to explain the difference between the public
market price and DCF valuation of any copper company.25
C.

Plaintiff’s Attacks On Professor Schwartz’s Analysis Are Wrong
Plaintiff argues that Professor Schwartz ignored (i) whether DCF valuations of

SPCC and Minera were comparable in the first instance and (ii) how a change in the assumed
long-term copper price would alter the operation and value of Minera and Southern on an
individual basis. SeePPTB at 5. Both arguments fail.
1.

Professor Schwartz Used The Same Assumptions To Value Minera
And SPCC

Plaintiff argues that Professor Schwartz did not value Minera and SPCC using the
same set of assumptions because Professor Schwartz “used production plans and projections [for
SPCC] based on life-of-mine plans that had not been reassessed since 1998 and 1999.” PPTB at
7. This argument is nonsensical. SPCC’s projections were reviewed and adjusted by A&S.26
And Beaulne conceded that he was not aware of any evidence in the record that, at the time of
Merger, SPCC’s ore reserves were going to increase.27

24

SeeCole v. Kershaw, 2000 WL 1336724, at *3 (Del.Ch. Sept. 5, 2000).

25

This is not surprising, given two undisputed facts. First, Beaulne never tried to explain the
difference between SPCC’s DCF valuation and its observed market price (Tr. 388:9-12
(Beaulne)), let alone trying to do this for companies other than SPCC. Second, someone broke
up JX-103 before one part of it was given to Beaulne. See JX-47 at 79 (showing that Beaulne
was given SP COMM 6858-6923, whereas JX-103 consists of SP COMM 6854-6950). And in
trying to criticize JX-103 Beaulne admitted he knew nothing about it. (Tr. 405:3-15 (Beaulne)).
26

See DX-2 at AS0001021, 0001023, & 0001024.

27

Tr. 370:4-9; see alsoTr. 422:4:8 (Beaulne).
7
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2.

Professor Schwartz Did Not “Solve” For A Long Term Copper Price

Plaintiff misstates Professor Schwartz’s analysis. Professor Schwartz confirmed
that the Merger was fair at $0.90/pound but performed sensitivity analyses to confirm his
analysis. See JX-48 ¶¶ 25-26 &Ex. 1. Using his sensitivity analyses, Professor Schwartz
demonstrated that, given the primary variables that impact the value of copper companies, it was
likely that the market was using a long-term copper price higher than $0.90/pound to price SPCC
toward the end of 2004 (JX-48 ¶¶ 47-51) and that the Merger was also fair at higher prices. Like
JX-103, Professor Schwartz’s analysis provided an explanation for the difference between
SPCC’s market price and its DCF value, something Beaulne never even tried to explain.
In any event, Plaintiff concedes that there is a substantial difference between a
DCF valuation of SPCC using a $0.90/pound long-term copper price and SPCC's observed
market price during 2004, yet Plaintiff does not claim that the market was somehow implying
larger reserve sizes for any publicly traded copper companies.28 And at the end of the day
Plaintiff’s argument that ore reserves increase as copper prices increase is much ado about
nothing: Although Plaintiff points to one of SPCC's SEC filings to try to show that at
$1.26/pound SPCC's copper reserves increased more than Minera’s on a percentage basis in one
specific year, Plaintiff ignores that the result of those projected increases was that Minera still
had larger copper reserves than SPCC. See PPTB at 9, 18 n.96. And the end result of this
analysis is even worse for Plaintiff — as the chart attached as Exhibit A shows, with only one de
minimis exception, for every year since the Merger SPCC has reported that the Minera mines’
copper reserves were larger than the SPCC mines’ copper reserves at both lower and higher

28

It is not surprising that Beaulne says nothing about this in his report, because he is not an
engineer or a geologist and has no expertise in evaluating, let alone adjusting, life of mine plans.
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copper prices.29 Both before and after the Merger, using higher and lower copper price
assumptions, Minera has had larger reserves than SPCC.
IV.

PLAINTIFF IS NOT ENTITLED TO AN ADVERSE INFERENCE WITH
RESPECT TO GOLDMAN SACHS
Plaintiff’s argument (PPTB at 22-23) that the absence of a Goldman Sachs

witness left “critical” questions unanswered is nonsense. Plaintiff had an opportunity to question
Mr. Sanchez—who was a member of the Goldman Sachs team that advised the Special
Committee but has not been a Goldman Sachs employee for many years—at his deposition.
Goldman Sachs’ counsel expressly permitted Plaintiff to ask Mr. Sanchez how Goldman Sachs
decided what to do regarding the Merger (Sanchez Dep. 43:6-22), and Plaintiff again misquotes
Mr. Sanchez’s testimony — the same testimony he misquoted in his pretrial briefing — to try to
create an issue where none exists.
Plaintiff’s reliance on Emerging for the proposition that the Court should infer
that Goldman Sachs never conducted a relative valuation is without merit. In Emerging, the only
reason the Court inferred that the expert’s testimony would be unfavorable was because the
defendants never explained their failure to call their expert at trial. See2004 WL 1305745, at
*25. That is not the case here. When the AMC Defendants arranged for a senior Goldman Sachs
banker who was involved in Goldman Sachs’ representation of the Special Committee to testify
at trial, Plaintiff objected. Absent Plaintiff’s objection, the AMC Defendants would have called
a Goldman Sachs witness. In any event, the record here is replete with evidence showing what
Goldman Sachs did and why.

29

The sole exception is 2007, in which the reported reserves were 2.9% less for the Minera
mines at the long-term price but 11.8% higher for the Minera mines at the higher assumed
copper price. For every year since the Merger, Minera has had larger copper reserves than SPCC
when the copper price was assumed to increase.

9
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V.

PLAINTIFF IS NOT ENTITLED TO DAMAGES
The AMC Defendants did not breach their fiduciary duties and are therefore not

liable for any damages. But even if Plaintiff could establish a breach (he cannot), any damages
would only be a fraction of what Plaintiff seeks.30 A plaintiff waives the right to seek rescissory
damages when he permits a case to languish after its initial filing.31 And Plaintiff should not be
awarded compound prejudgment interest in light of his dilatory prosecution.32
VI.

THE AMC DEFENDANTS WIN ON ALL DISPUTED EVIDENTIARY ISSUES
JX-27 and JX-28 are irrelevant, constitute improper summaries, and contain

improper expert opinion. Neither was disclosed in Beaulne’s report, both are outside the scope
of his report, and Plaintiff offered neither at trial. JX-149 is also irrelevant and is inadmissible
hearsay.33 Plaintiff’s objections to the admissibility of JX-161 and DX-1 are meritless for the
reasons discussed previously. SeeDPTB at 19 n.75.
CONCLUSION
The AMC Defendants respectfully request that the Court enter judgment in favor
of the AMC Defendants and dismiss Plaintiff’s claim with prejudice.
30

Plaintiff claims to seek “an equitable remedy that compensates the Company for the increase
in Southern’s value that was diverted from Southern’s minority shareholders to Grupo.” PPTB
at 2. But Plaintiff has offered no evidence that any value was “diverted” from SPCC’s minority
shareholders. In fact, Beaulne admitted that he had not done “any analysis of whether SPCC’s
shareholders benefited from the transaction at issue in this case.” Tr. 402:19-22 (Beaulne).
31

SeeRyan v. Tad’s Enters., Inc., 709 A.2d 682, 698 (Del. Ch. 1996). It would be unfair to allow
Plaintiff to benefit from increases in SPCC’s stock price that occurred during the period of his
long delay. See id. at 699.

32

SeeMetro. Mut. Fire Ins. Co. v. Carmen Holding Co., 220 A.2d 778, 782 (Del. Ch. 1966);
Boyer v. Wilmington Materials, Inc., 754 A.2d 881, 909 (Del Ch. 1999); Gaffin v. Teledyne, Inc.,
611 A.2d 467, 476 (Del. 1992); see also Weinberger v. UOP, Inc., 517 A.2d 653, 657 (Del. Ch.
1986) (Delaware law disfavors compounding interest).
33

See In re Acceptance Ins. Cos., Inc. Sec. Litig., 352 F. Supp. 2d 940, 950 (D. Neb. 2004), aff’d,
423 F.3d 899 (8th Cir. 2005). Nor did Plaintiff ever seek to rely on this document at trial or
otherwise.
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I.

INTRODUCTION
Defendants’ post-trial argument proceeds from false premises. Plaintiff’s alleged failure

to “explain why … the Special Committee would have any motive to short change the public
stockholders” is described by Defendants as “a complete failure of proof.”1

The Special

Committee is not on trial; its motive is not at issue.2 Defendants can call the trial “anticlimactic,” but the Special Committee members need not crumble and confess their sins on the
stand for this conflicted Transaction to be deemed unfair. The fairness of the Transaction is
judged on the results the Special Committee achieved, not on how “proud” the members are “of
the job they did.”3 The overwhelming evidence is that the Special Committee did very little, and
the little it did do caused Southern to pay much more for Minera than Grupo even asked (and far
more than Plaintiff has proven Minera is worth). This puts this case in stark contrast to any other
self-interested transaction held to be entirely fair by this Court.4 Indeed, Defendants can neither
shift nor meet their burden of proving entire fairness. Judgment should be entered for Plaintiff.

1

AMC Defs.’ Post-Trial Opening Br. (“DOB”) at 1. Emphasis is added and internal citations are omitted
unless otherwise indicated.
2

The Special Committee Defendants were dismissed under 102(b)(7). “Considerations of [their] motive
are irrelevant.” Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985).
3

Id. at 2; see also Trial Tr. 106:13-14 (Palomino – Direct).

4

See, e.g., S. Muoio & Co. LLC v. Hallmark Entm’t Invs. Co., 2011 WL 863007 (Del. Ch.) (where the
special committee forced Hallmark to “bid against itself” and obtained a “major economic concession”);
In re John Q. Hammons Hotels Inc. S’holder Litig., 2011 WL 227634 (Del. Ch.) (where special
committee obtained an 85% increase over controlling stockholder’s initial offer); In re Cysive, Inc.
S’holders Litig., 836 A.2d 531, 556 (Del. Ch. 2003) (“The committee bargained hard with Snowbird,
holding out to get a higher price and ensuring that the committee retained the flexibility to accept a higher
bid.”); Emerald Partners v. Berlin, 2001 WL 115340 (Del. Ch.) (where the non-affiliated directors
negotiated down controlling stockholder’s initial proposal for an exchange ratio that would have given
him May common shares representing up to $105 million of value, to a ratio that gave the controlling
stockholder shares worth $28.6 million; “Although the non-affiliated directors agreed with Mr. Hall
that the merger promised to benefit all May stockholders from a business standpoint, those directors
acted steadfastly to assure that May's minority would not pay any more than the lowest price, or agree
to any nonmonetary terms but the most favorable, that could realistically be negotiated.”) (emphasis
added). (cont’d).
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II.

ARGUMENT
A.

Defendants’ Reliance On An Ineffective Special Committee Cannot Survive
The Exacting Scrutiny Of Entire Fairness

Defendants’ false arguments concerning the Special Committee process cannot withstand
the exacting scrutiny required under entire fairness and do not warrant a burden shift.
1.

False: The Special Committee Had a “Clear Mandate” to Negotiate

Defendants can only describe the Special Committee’s mandate as “clear”5 by ignoring
key documents and trial testimony.6 The Special Committee’s charter provides that it only had
the power to “evaluate” Grupo’s proposal.7 Both Palomino and Handelsman testified that they
had no power to make counter-offers.8 Defendants also falsely compare their mandate to that in
Hallmark, where the committee was authorized to “negotiate,” as well as to “take such further
action” as it “deems appropriate.”9 Moreover, in Hallmark, unlike here, the entire transaction
was subject to the committee’s “favorable recommendation.”10
2.

False: The Special Committee Was “Fully Informed”

That the Special Committee hired blue-chip advisors11 does not mean that its members
were “fully informed.” In fact, the Special Committee was never advised on critical issues.

Here, the utter absence of any negotiation over the economic terms of the Transaction is not the “strong
record of a fair process” that can be “indicative of fair price.” DOB at 2. Completely contrary to the
records established in cases such as Hallmark and Emerald Partners, here Defendants do not even try to
claim that the Transaction represented the “best deal possible.” Rather, they emphasize that “the entire
fairness analysis does not require perfection on the part of the board of directors.” DOB at 4.
5

DOB at 7 (“The Special Committee was given a clear mandate from the SPCC Board to negotiate the
Merger at arm’s length.”).

6

Pl.’s Post-Trial Opening Br. (“POB”) at 21.

7

JX 58 at AMC0025427A-28A.

8

Trial Tr. 14:10-19 (Palomino – Direct); id. at 143:19-144:12 (Handelsman – Direct).

9

Hallmark, 2011 WL 863007, at *13.

10

Id. at *5

11

DOB at 7 (“The Special Committee relied on the professional advice provided by advisors throughout
the evaluation process.”).
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Defendants claim that the Special Committee decided “the best way to analyze the proposed
Merger was by comparing the values of [the companies] using the same methodology and
assumptions.”12 But this decision was made without any understanding or appreciation for the
differences in how the DCFs for Minera and Southern were prepared or how the values of the
two companies changed relative to one another when the price of copper (and other metal prices)
changed. Indeed, the decision was made even before Goldman presented any relative DCF
analysis to the Special Committee.13
Goldman and A&S never advised the Special Committee that (i) Minera was worth $3.1
billion; (ii) Minera could be acquired at, or would trade at, a massive premium to its DCF value
if it was a public company; or (iii) Southern’s stock should be valued at a discount to its market
value.14 And the Special Committee ignored, among other things, Goldman’s advice that Minera
was in fact worth much less than $3.1 billion15 and A&S’s advice that Southern’s financial plans
could (and should) be optimized to account for expansion potential.16 Goldman also did not
present any analysis to the Special Committee demonstrating the effect of fluctuating copper
prices on the reserves and values of Southern and Minera,17 and the Special Committee never
had any basis to conclude (as they asserted at trial) that a higher long-term copper price favored

12

DOB at 13.

13

POB at 25-26.

14

Trial Tr. 221:23-222:19 (Handelsman – Cross) (responding to the Court’s comment that there are
“arguments you can make with respect to a thinly traded security like Southern Peru with the overhang of
control that the trading price might not be as informative as something where there is a much more liquid
float,” Handelsman stated that “there would have been a robust market for Southern Peru Copper in the
copper industry at or better than the price that it traded at.”).

15

JX 103 at SP COMM 006885.

16

JX 75 at SP COMM 006957.

17

See generally JXs 96-98, 100-106.
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Minera.18

Southern’s SEC filings plainly demonstrate that higher copper prices benefited

Southern more than Minera.19
3.

False: Defendants’ Description of the “Negotiations”

The trial proved the fallacy of Defendants’ repeated argument that the Special Committee
“negotiated down (by roughly 7%) the number of shares to be exchanged for Minera.”20
Moreover, the other “negotiated key terms” were hardly that.21
Claim: Plaintiff argues that the Merger consideration the Special Committee
recommended was the same as Grupo Mexico’s initial proposal. But that
argument is incorrect.22
The Record: Grupo initially and consistently demanded that it receive $3.1 billion in
Southern stock in exchange for Minera and the Special Committee approved the Transaction and
gave Grupo exactly that.23 While a Grupo witness could have been called to testify that these

18

DOB at 18 (“Because Minera had larger reserves and a higher cost structure, increases in the long-term
copper price would increase the value of both companies, but Minera’s value would increase at a higher
rate.”). Further contrary to testimony at trial, the Special Committee members never received advice that a
$0.90/lb long-term copper price was “conservative.” DOB at 18, n.69 (“[T]he long-term copper price
used for ore reserve calculations is a conservative price that does not necessarily reflect the market price
of current market estimates relating to copper.”). Rather, Southern states unequivocally in its SEC filings
that the long-term copper price it uses to determine its reserves is the price that it believes reflects “the
full price cycle of the metal market,” and the record demonstrates that $0.90/lb was the market consensus
for long-term copper prices at the time. JX 128 at A-14 (2004 10-K); POB at 8-10.

19

POB at 9-10.

20

Compare DOB at 9 with AMC Defs. Pre-Trial Opening Brief at 20 (“DPTOB”).

21

Compare DOB at 9-10 with POB at 19 (Minera was contractually obligated to reduce its debt “whether
or not this Transaction happens”); id. at 19-20 ($100 million special dividend gave Grupo $54 million in
cash and increased the number of shares issued to Grupo); id. at 20, n.113 (Audit Committee already
reviewed related party transactions); id. at 20-21 (2/3 voting requirement and voting agreements with
Cerro and Phelps Dodge locked up the Transaction); Pl.’s Pre-Trial Opening Br. at 19-20 (Transaction
eliminated dual-class equity structure that had given minority stockholders the right to elect two directors
to the Board).
22

DOB at 10.

23

POB at 15. See, also, Handelsman Dep. Tr. 111:1-11 (“Q: 4.3 billion enterprise value, 3.147 billion
equity value, maybe there were slight differences between, you know, things, but that was basically the
same numbers that they [Grupo] had been proposing all along, correct? A. Substantially so.”).
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facts amount to “happenstance,”24 this bald assertion by Defendants’ lawyers defies both the
evidence and common sense.
Claim: Grupo Mexico’s initial proposal would have resulted in the issuance of
approximately 72 million shares of SPCC stock based on a floating
exchange ratio, whereas the transaction that the Special Committee
recommended in October 2004 resulted in the issuance of 67.2 million
shares on the basis of a fixed exchange ratio.25
The Record: Grupo’s first “proper term sheet” contemplated the issuance of a number of
Southern shares based on a trailing 20-day average closing price.26 Had the Special Committee
accepted this proposal, Southern would have issued 52.7 million shares in the Transaction.27 In
fact, had the Special Committee accepted any of Grupo’s floating exchange proposals, the
Company would have avoided paying an additional $600 million in value between the merger
agreement and closing of the Transaction.
Claim: the Special Committee negotiated a fixed exchange ratio months before
the transaction closed, so the Special Committee (and Grupo Mexico) had
no way of knowing that the market value of the shares issued would be
$3.1 billion.28
The Record: Each demand by Grupo equated to $3.1 billion, both before and after the
switch from floating to fixed exchange ratio. Grupo’s agreeing to use a fixed exchange ratio did
not alter Grupo’s demand for $3.1 billion in Southern shares.29 Again, a Grupo witness could
have testified that Grupo was not solely focused on the market value of the shares it received, but
for their lawyers instead to pretend that the share value randomly landed on $3.1 billion on

24

DOB at 10.

25

DOB at 10.

26

Trial Tr. 27:15-21 (Palomino – Direct) (discussing May 7, 2004 term sheet); JX 156.

27

POB at 15-16.

28

DOB at 10.

29

See POB at 27-28.
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October 21, 2004 is ridiculous. In fact, Southern and the Special Committee expected the value
to be higher than $3.1 billion,30 and of course, Grupo always had the right to vote against the
Transaction if the market proved them wrong.31
4.

False: The Market Reacted Positively To The Transaction

Defendants grasp at straws by repeating their false rendition of the market’s reaction to
the Transaction. Once again, Defendants do not let the facts get in the way of a good story.32
Claim: after the Proxy was released on February 25, 2005 – the first time SPCC
and Minera’s financials were presented together – SPCC’s stock price
increased.33
The Record: Defendants’ statement was false when first made, and is still false. The
market was capable of compiling pro forma financials on October 21, 200434 and November 22,
2004.35 Southern’s stock declined following both dates.36
*

*

*

In sum, Defendants’ tale of how fabulous a job the Special Committee did in
“negotiating at arm’s length” with Grupo fails. Defendants’ story is entirely unsupported by the

30

Handelsman Dep. Tr. 100:24-101:1; Trial Tr. 312:22-313:4 (Jacob - Cross).

31

POB at 20-21.

32

Defendants’ persistence on this point, see, e.g., DPTOB at 36, is not proof.

33

DOB at 21.

34

Minera’s financial results had been publicly filed with the SEC since 2002. Pl.’s Pre-Trial Answering
Br. at 12 & n.56.
35

The Preliminary Proxy filed with the SEC on November 22, 2004 and Southern’s November road-show
materials both included the same pro forma financials for Southern and Minera that Defendants claim
were first presented on February 25, 2005. Pls. Pre-Trial Opening Br. at 25-28.
36

JX 18.
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record. The Special Committee had more than a billion dollars of leverage and failed to use it.37
The record does not prove fair process and does not warrant a burden shift.
B.

Plaintiff Has Proven That Minera Was Not Worth What Southern Paid38

While Plaintiff is criticized for his “talismanic reliance on SPCC’s stock price,” Southern
stock was the “specie being used in the merger,”39 and its value was thus what Southern paid in
the Transaction. By contrast, Defendants repeat “relative valuation” as if it wards off evil spirits,
but have totally failed to explain why $3.1 billion was a fair price for Southern to pay for Minera,
or how a relative DCF valuation could have fairly been relied upon as an exclusive methodology
for evaluating this conflicted transaction. No Grupo witness or Goldman witness was called to

37

In re Loral Space and Commc’n, Inc., 2008 WL 4293781, at *25 (Del. Ch.) (discussing failure of
special committee to negotiate with controlling stockholder).
38

Defendants’ belated post-trial proffer of “evidence” also does not prove the Transaction price was fair.
Defendants submit (1) a chart of the stock movements of “comparable” companies from October 21, 2004
to the present, and (2) two examples of public company mergers that relied in part on relative valuation,
ostensibly to prove that the Transaction was fair. DOB at 20-22. First, Defendants’ chart demonstrates
only that Southern’s stock did not outperform its competitors from October 21, 2004 through April 1,
2005, and later outperformed the comparable companies after Mintec certified a 83% expansion to
Southern’s reserves. Second, Defendants’ evidence that a relative DCF analysis is not “unusual in current
transactions” is not only hearsay, but entirely distinguishable.
Defendants reliance on In re Gen. Motors (Hughes) S’holder Litig., 897 A.2d 162 (Del. 2006) as authority
for this Court to take judicial notice of their untimely proffer of SEC filings is misguided. Defendants are
not offering the SEC filings as evidence of what has been disclosed to stockholders. Defendants are
offering the SEC filings as evidence as to the sufficiency of the scope of advice received by the Special
Committee and to support their claim that a relative DCF valuation is not “unusual in current
transactions.” DOB at 17, n.68.
Regardless, the SEC filings provide no support that boards rely on DCFs that value their companies at a
fraction of their market capitalization or ride solo on the wings of relative valuation. In the
United/Continental transaction, Continental was the target company. Continental’s shares are valued at
$22.68 per share, see UAL Corporation, Registration/Proxy Statement (Form S-4), at 2 (June 25, 2010),
the mid-point of the DCF range of value for the company ($16 to $28 per share). Id. at 70. In the
Northeast Utilities/NStar transaction, NStar’s financial advisors used numerous analyses—including
comparable companies and precedent transactions—to zero in on an exchange ratio, see Northeast
Utilities, Registration/Proxy Statement (Form S-4), at 72-78 (Nov. 22, 2010), which Goldman and the
Special Committee did not do here.
39

Trial Tr. at 176:9 (Handelsman – Direct).
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answer either of these questions, and under generally accepted valuation principles, the price
paid was unfair.
The supposed “two conclusions”40 of the Special Committee fail to prove that Minera
was worth the price Southern paid. First, that Minera may be worth more as part of a NYSE
company than a Mexican conglomerate does not prove that the price Southern paid for Minera
was fair. According to Goldman’s Illustrative Look-Through Analysis of GM, Minera’s equity
value was no more than $912 million.41 Southern paid $3.7 billion for Minera, a value that
implied a premium to Southern’s own trading EBITDA multiple.42 There is nothing in the
record that proves (or even discusses) that migrating Minera to a NYSE company would unlock
$2.788 billion of value. Regardless, by valuing Minera at an even higher multiple than Southern
was trading, Grupo received more than the entirety of whatever value was “untapped” through
“multiple migration.”43
Second, there is nothing in the record to support a conclusion that Southern was trading at
a huge premium to its DCF value. Even in the material cobbled together by UBS from unknown
sources, Phelps Dodge and Antofagasta were only trading marginally above net asset value.44 A
properly-functioning Special Committee would have more reasonably concluded that Southern’s
DCF model was flawed, particularly considering that: (i) Southern’s data came from Grupo45; (ii)
the production plans and projections were based on (a) life-of-mine plans that had not been

40

DOB at 15-16 (“Minera Was Worth More As Part Of A Public Company” and “SPCC Was Trading
Based On A Long-Term Copper Price Higher Than $0.90/Pound”).

41

JX 103 at SP COMM 006889.

42

See Pl.’s Pre-Trial Opening Br. at 35-37 (6.3x to 6.5x 2005E EBITDA v. 5.5x 2005E EBITDA).

43

POB at 18-19; see also Ruiz Dep. at 51:24-52:7.

44

POB at 12; JX 103 at SP COMM 006945.

45

POB at 17.
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reassessed since 1998 and 1999,46 and (b) the same reserves reported by Southern in its 2003 10K47; (iii) A&S advised that Southern’s mine plans could be optimized,48 but they were not; (iv)
Southern beat its 2004 projected EBITDA by 37% and its 2005 projections by 135% while
Minera’s projected performance for 2004 was dead-on;49 and (v) the market also expected
Southern to out-perform management (Grupo) forecasts.50
Mr. Beaulne’s multiples analysis proves Minera was not worth the price Southern paid.
Even if a 30% control premium were applied to Mr. Beaulne’s multiples analysis51 (a premium
that defendants offer no expert testimony, nor any evidence at all, to support52), the implied
equity value is still far below the price Southern paid for Minera. For October 21, 2004, the
implied equity value would be $2.3 billion53 and for April 1, 2005, the implied equity value for

46

POB at 7.

47

POB at 7, n.28.

48

JX 75 at SP COMM 006957.

49

Compare JX 106 at SP COMM 004926 with JX 20.

50

Pl.’s Pretrial Opening Br. at 16-17.

51

See DOB at 27.

52

Contrary to Defendants’ claim, Mr. Beaulne’s multiples analysis is not improper just because he did
not apply a control premium. See, e.g., Shannon P. Pratt, et al., Valuing a Business at 357 (4th ed.)
(“Valuation analysts who use the guideline public-company valuation method and then automatically tack
on a percentage ‘control premium’ . . . had better reconsider their methodology.”); id. at 359 (“Each
company that an analyst is valuing must be carefully analyzed to estimate the amount of an appropriate
control premium, or even whether any premium is warranted at all. The actual answer may well be a
discount from what we commonly call the “public traded equivalent value.’”). Mr. Beaulne considered a
control premium and concluded that applying a control premium here was inappropriate. Trial Tr. 402:818 (Beaulne – Cross).
53

(Enterprise value ($2.831 billion) less debt ($1 billion)) x (1.3) = $2.381 billion. JX 47 at 41.
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Minera would be $2.9 billion.54 Thus, even if an unsubstantiated control premium as large as
30% were applied, Southern still overpaid for Minera by at least $700 million.55
In sum, Defendants have not proven that the Transaction was entirely fair.56
CONCLUSION
For the foregoing reasons, judgment should be entered in Plaintiff’s favor.

PRICKETT, JONES & ELLIOTT, P.A.

By: /s/ Marcus E. Montejo
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff

OF COUNSEL:
Lee D. Rudy
Eric L. Zagar
James H. Miller
KESSLER TOPAZ
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706
Dated: July 8, 2011

54

(Enterprise value ($3.253 billion) less debt ($1 billion)) x (1.3) = $2.929 billion. JX 47 at 41.

55

Defendants wrongly apply a control premium to Minera’s enterprise value rather than its equity value.
DOB at 27; see also id. at 10-11 (“All this reflects is that, look at in terms of assets in the ground and the
costs to extract and sell them, Minera’s enterprise value was equal to or greater than SPCC’s.”)
(emphasis added).

56

Defendants continue their “attack the plaintiff” argument but offer no evidence to show “a substantial
likelihood that the derivative action is not being maintained for the benefit of the shareholders.” Emerald
Partners v. Berlin, 564 A.2d 670, 674 (Del. Ch. 1989). Defendants did not even call Plaintiff as a trial
witness. Defendants make-weight claim that account statements were withheld is also baseless. As this
Court is well aware, under Rule 26(e) “[a] party who has responded to a request for discovery with a
response that is complete when made is under no duty to supplement the response to include information
thereafter acquired, except” in circumstances set forth in Rule 26(e)(1)-(3). None of those circumstances
arose until defendants made a supplemental request (Rule 26(e)(3)) on June 16, 2011. Notwithstanding
the fact that the defendants request did not afford plaintiff the 30 days allowed to respond to document
requests under Rule 34 before trial, Plaintiff made a complete response to Defendants’ untimely request
on June 22, 2011. There is no basis for the Court to conclude Plaintiff does not satisfy the continuous
ownership requirement.
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1

THE COURT:

Good morning, everyone.

2

MR. BROWN:

Good morning, Chancellor.

3

MR. STONE:

Good morning, Chancellor.

4

MR. BROWN:

Good morning, Your Honor.

5

I am kind of assuming we are dispensing with the

6

introductions, since we have been through this.

7
8

THE COURT:

Sure, unless someone has

had an identity change or, you know, feels --

9

MR. BROWN:

Your Honor, this is the

10

time set by the Court for the post-trial argument in

11

this case following trial and pretrial and post-trial

12

briefing.

13

and get the decision.

We are now ready to have our final argument

14

I will just sort of get right into it,

15

Your Honor.

Obviously, it is an entire fairness case.

16

The issues are price and process.

17

know, price always does seem to be a big issue in

18

these type of cases, and I do think here there is a

19

preliminary question, issue.

20

issue, an expert issue or factual issue, I am not

21

entirely sure.

22

the starting point is how do you evaluate whether a

23

transaction like the one at issue here is economically

24

fair.

With respect, you

Whether it is a legal

But, I mean, to me the real question,

CHANCERY COURT REPORTERS
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1

And so what is the transaction?

2

mean, the transaction is a large New York Stock

3

Exchange company issuing shares of its common stock to

4

its controlling shareholder to acquire a business

5

owned by the controlling shareholder.

6

you determine whether that was a fair deal?

7

I

And so how do

And there is sort of three

8

methodologies that are argued or floating around.

9

is ours, which I consider to be sort of the obvious

One

10

way.

11

through its presentation of the transaction, which is

12

you take the value of the shares.

13

Stock Exchange shares.

14

date that the defendants want to use about when the

15

transaction was approved in late October of 2004 was

16

$3.1 billion.

17

applying generally accepted valuation techniques, of

18

the company to be acquired.

19

that, and you come up with a fairly big disparity.

20

And it was the way Grupo was approaching it

They are New York

Their value on the valuation

And you compare that to the value,

And so our expert did

The value, you know, under a

21

discounted cash flow valuation and a comparable

22

company valuation of Minera Mexico, they are coming

23

in, you know, no more than 2 billion, and that doesn't

24

equal $3.1 billion worth of stock.

And so, you know,

CHANCERY COURT REPORTERS

A2415

5

1

that's how it was done in Associated Imports.

2

think that is the appropriate approach to --

3

THE COURT:

Yes.

And we

Your expert, though,

4

blinded himself to an application of his valuation

5

methodology to Southern Peru itself; correct?

6

MR. BROWN:

No.

And "blinded" is kind

7

of a pejorative term, so that's -- I mean, he did not

8

do, obviously, a discounted cash flow valuation of

9

Southern Peru.

That is correct.

10

THE COURT:

You know, what would you

11

call -- I used it as a verb because it seemed to be

12

what he intentionally did to himself.

13

if you want to call it pejorative or not, he seems to

14

have -- for example, what was his explanation, if any,

15

for the reason that Southern Peru's stock was trading

16

at the level it was?

17

MR. BROWN:

18

at the level it was?

19

That is the market price.

20

And so, I mean,

The reason it was trading

I am not sure there is a reason.

THE COURT:

Well, you see, no.

These

21

things matter because there was a market price for one

22

company; right?

23

MR. BROWN:

Correct.

24

THE COURT:

One of the things we got
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1

clarity about, this is not a situation where your

2

friends are contending that Southern Peru is

3

overvalued in the market; right?

4
5

MR. BROWN:

In fact, Mr. Handelsman

testified it is undervalued.

6

THE COURT:

Right.

So what I am

7

saying is they are not disputing that the shares that

8

were paid to Grupo Mexico were not worth, you know,

9

essentially taking whatever the trading price was

10

times the number of shares.

11

need to -- my mind is easily confused, but I get to

12

start with that level of I don't need to worry about

13

that.

14
15

That's not something I

The problem is you have got to look at
what you are buying on the other side of this; right?

16

MR. BROWN:

Exactly.

17

THE COURT:

And what you say is, oh,

18

it doesn't matter why Southern Peru's stock was worth

19

$3 billion.

20

in some consistent way your own expert's approach to

21

the DCF model and applied it to Southern Peru and it

22

would suggest a market -- a value for Southern Peru

23

materially less than the market price, that has no

24

bearing on the fairness of this transaction.

It doesn't matter; that even if you apply
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1

that's where I am not sure you have got me.

2

And where I am also -- I want to hear

3

what you have to say about this.

For you then to

4

write in your briefs things like the reason why what

5

your friends did and what the committee did can't be

6

considered is because really Southern Peru should have

7

had its cash flows updated, there should have been all

8

this other sorts of stuff, you brought in, you know,

9

someone you believe to be a qualified valuation

10

expert, and he said not one, as I recall it, not one

11

helpful word about that subject matter.

12

don't address whether some of those factors were

13

considered in the market.

You know, you

14

And I am just trying to figure out, is

15

it just this is some sort of, I guess, law school moot

16

court or -- you know, and they have some of the

17

willful blindness kind of issue on their side a little

18

bit, too.

19

apply his methodology to both sides of the

20

transaction.

21

But, you know, your expert here didn't

MR. BROWN:

Well, and his testimony

22

was that in the financial community that's not what

23

you would do, because from Southern Peru's

24

perspective, regardless of why the market is attaching
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1

that value to their shares, they are.

2

this was a cash transaction, we would be just valuing

3

Southern Peru.

4

is not cash, it is stock, you don't do a different

5

analysis --

6
7

But the currency, because the currency

THE COURT:
is his name?

You know, if

Well, that's again -- what

Beaulne?

8

MR. BROWN:

Beaulne.

9

THE COURT:

Beaulne.

10

MR. BROWN:

B-O-N-E is how you

THE COURT:

I am not really sure that

11
12

pronounce it.

13

is expert testimony that this is the way the market

14

does it, because again, it is a listed-company

15

acquisition of a nonlisted company.

16

applauding -- I mean, I have serious questions about

17

things I am going to ask of Mr. Stone.

18

So I am not

And it is an odd transaction, and I am

19

in no way, you know, naive to the powerful

20

self-interest involved.

21

looking at common factors that affect the valuation of

22

each company and making sure that you have equalized

23

them doesn't seem to be something that Warren Buffett

24

would probably blind himself to.

But the idea of symmetrically

Mr. Beaulne might,
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1

and appears to have intentionally done so, and I don't

2

really get that.

3

MR. BROWN:

But can I ask --

4

THE COURT:

For example, the

5

comparable companies.

6

company multiple that you applied to Southern Peru --

7

I mean, that you applied to Minera Mexico, did you

8

apply that to Southern Peru itself?

9

of the multiples you used?

10

MR. BROWN:

That's one of the comps.

11

THE COURT:

Where was that level of --

12

If you apply the comparable

Or was that one

where was that at?

13

MR. BROWN:

1.8 billion.

14

THE COURT:

For Minera?

15

MR. BROWN:

The comparable company

16

valuation, you know, there is four pure-play copper

17

companies, and they were -- the proxy statement admits

18

they are comparable.

19

of really trying to say they are not really

20

comparable, but it says in the proxy they are

21

comparable.

I mean, the defendants are sort

22

THE COURT:

Right.

23

MR. BROWN:

And so the multiples they

24

trade at, the EBITDA multiples were in a pretty tight
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1

range.

And so it wasn't -- that's not a complicated

2

analysis.

3

you don't get, you know -- and one of the criticisms

4

was, well, you should have -- those are minority

5

multiples.

6

if you do that, it is still far off.

I mean, you apply that to Minera Mexico and

You need to add 20 percent.

7

I mean, even

There were two valuations done of

8

Minera Mexico.

Our expert's position was the

9

approach, the appropriate approach is even if you did

10

a discounted cash flow valuation or some other

11

valuation of Southern Peru and it was way below the

12

market price, that wouldn't matter in the analysis

13

because the value to Southern Peru of its stock is its

14

market price.

15

stock is its measurable value.

16

analyzing whether it is fair to Grupo, I mean, you

17

look at what they are getting.

18

The value to Grupo of getting that
And so when you are

And why, you know, the market is

19

valuing it at that honestly doesn't really matter,

20

except -- now, I understand the point that where -- I

21

think one of the arguments that is kind of floating

22

out there is, well, if you did a discounted cash flow

23

valuation of Southern Peru and it turns out it is

24

nowhere even close to the market price even
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1

manipulating it the best you can, then that somehow

2

shows that Minera Mexico must be worth more than its

3

discounted cash flow valuation, too.

4

that's where this is headed; right?

5

THE COURT:

No, no.

I mean, I think

I think part of

6

the issue that we heard from your friends on the other

7

side, their witnesses, was this:

8

space to be in.

9

to be one that humans were going to demand more of;

This was a good

The underlying metal at issue seemed

10

that Minera Mexico had a lot of potential to extract

11

that, and that if you looked at both companies on

12

similar metrics, they had a lot of similar valuation

13

things, and that they weren't focused -- what they

14

were focused on was was this going to be a good deal

15

for Southern Peru from this following perspective:

16

Can we capitalize -- can we make money by bringing

17

Minera Mexico in and capitalize on these growing

18

markets?

19

And you are right.

20

oddments of this is they sat around and did things

21

with a 90-cent -- right? -- copper price.

22

MR. BROWN:

One of the

Long-term copper price

23

assumptions that the company used and that were used

24

in the --
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1

THE COURT:

Right.

Which turns into a

2

bizarre analysis, because if I understand, what you

3

are saying is if you kind of untangle the analysis --

4

right?

5

MR. BROWN:

Yes.

6

THE COURT:

-- what Goldman Sachs

7

opined was fair was paying $3.1 billion for something

8

worth 2 billion; right?

9

MR. BROWN:

It is --

10

THE COURT:

Because what it is is what

11

they said was -- I mean, another way of saying it is

12

they should have also bargained, frankly, for them to

13

have to suffer some of their discount in the

14

negotiations because they hadn't proven that they

15

would get the same market multiple as Southern Peru;

16

right?

17
18

MR. BROWN:

Yes.

I mean, there is

about 15 points in the things you said that I --

19

THE COURT:

Yes.

I want to hear your

20

take on it.

But I also need you to take on what they

21

say they did in a sophisticated way.

22

just saying that no one would ever look at it this

23

way, that's a very confident position.

24

cites, you know, a lot of bigtime investors for it.
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1

But it is not necessarily the most deeply engaging

2

refutation of what they did.

3

MR. BROWN:

Well, it is -- but

4

wouldn't you agree, Your Honor, it is the obvious

5

approach?

6

first.

7

these shares.

8

what they are asking for.

9

shares to be valued at the market price.

It is the approach that Goldman took at

You know, we are a big company.

We have got

They are worth 3.1 billion.

That's

Grupo is asking for the
They want

10

3.1 billion.

11

weird terminology, I think, saying and we are giving

12

you -- essentially we are delivering a company with an

13

equity value of 3.1 billion.

14

what we are giving you.

15

They have come to us with a sort of

That's our valuation of

And so to analyze it that way, it

16

doesn't seem unfair to Grupo.

That's how they were

17

presenting it.

18

generally accepted valuation techniques or tried to,

19

and they didn't come up with a value -- and they had

20

A&S come in because, you know, Grupo was in sale mode.

21

They had gotten Mintec to come in and do updated

22

certifications of the mines, and, you know, they came

23

up with their aggressive projections.

24

sellers.

And so, you know, Goldman applied

They are

And the committee got A&S to come in and
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1

said some of this stuff is just indefensible, so we

2

have to make some corrections to it.

3

valuation you get if you value Minera Mexico is not

4

close to 3.1 billion.

5

there is no one here --

6
7

That's just -- I don't think --

THE COURT:

If, if you used a 1.30

copper price, was it?

8
9

But the

MR. BROWN:
that.

No.

Now, let me explain

And that's a big issue in this case.

And I

10

think it is important to understand, like, how it

11

slots into the arguments as they sequence.

12

THE COURT:

Okay.

13

MR. BROWN:

And so, you know, our

14

argument is -- you understand our argument.

15

this is the appropriate approach --

You know,

16

THE COURT:

Right.

17

MR. BROWN:

-- to assessing whether it

18

is fair.

They have done -- now, Grupo, it is odd,

19

because this is a case against Grupo.

20

is out.

21

didn't come, and there was no Grupo witness saying --

The committee

They are not the defendants here.

But Grupo

22

THE COURT:

You find that odd?

23

MR. BROWN:

I do.

24

They were the ones

that put out a proposal, Your Honor --
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1

THE COURT:

Well, you could have

2

called them, I guess; right?

3

the defendants.

4

put on the people that they viewed most central, and

5

they are going to make the argument the special

6

committee had bargaining power and tell the committee

7

story.

8

than that.

9
10
11

Or, I mean, these are

The defendants are obviously going to

I don't know that it is anything odd other

If you want to put the evil controller
on, that's probably more your case.
MR. BROWN:

But if you are the

12

defendant in an entire fairness case and you either

13

might have the burden or have the burden and you

14

offered up a $3.1 billion valuation, that's the

15

position you took, wouldn't you want to come and say,

16

"Well, here is how we came up with that and it is

17

reasonable, and that's what we are arguing"?

18

They didn't do that.

They dropped the

19

argument they were making during the negotiations and

20

they now switched to what the special committee's

21

advisors were doing.

22

So to me that's a little odd.

So in response to our argument, Grupo

23

comes in with an expert witness that essentially has

24

done something very similar to what Goldman did, which
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1

is do -- he only did a discounted cash flow valuation.

2

He didn't do any other methodologies to check them,

3

which is also flawed, I think, as he admitted at

4

trial, that, you know, normally you would want to do

5

other -- apply some other methodologies as checks.

6

But he did, you know, a discounted cash flow valuation

7

of Minera, came up with a value that was less than --

8

actually less than our expert did, and he did a

9

discounted cash flow valuation of Southern Peru.

10

Now, the critical assumption to make

11

that work is that changes in the price of copper

12

affect both companies equally, and that is just not

13

true.

14

in the prices of copper affect both companies equally

15

or benefit Southern because Grupo's value changes

16

more, assuming you hold production constant.

The one tagline they have left off is changes

17

And the big -- there is all this talk

18

of reserves, reserves, reserves.

19

inextricably related to your long-term copper price

20

assumption.

21

THE COURT:

Reserves are

Because -- and this is

22

what we talked about at trial.

This is because the

23

higher the price is, the more things that might not be

24

characterized as reserves at a lower price, the more
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1

they become reserves, and the more economically viable

2

it is to actually go out to them and extract them.

3

MR. BROWN:

And it is not more

4

economically -- the definition of reserves -- and

5

there was a lot of trial testimony about this -- is

6

copper that can be extracted from the ground at a

7

profit.

8

you know, long-term copper price assumption and

9

disclose what its copper reserves are under that

So the company is required to make its best,

10

price.

And actually, you know, the rules were

11

changing as to what copper price assumptions and what

12

other alternative scenarios they are required to

13

disclose in their SEC filings --

14

THE COURT:

15

making here.

16

point, isn't it?

17
18

And part of this you are

This is both the process and a price

MR. BROWN:

Yes, yes.

Let me just

THE COURT:

I mean, I take it what you

say --

19
20

are saying about your friends is they want to have it

21

both ways a little bit, which is they did these

22

metrics at the time that they did them and it doesn't

23

yield anything close to the market price of Southern

24

Peru.

What they say, though, is, well, what you have
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1

got to really do is pump in other metrics.

2

But what we can't recreate in time is

3

when they were creating these metrics, that on the

4

things like updated reserve estimates, all those sorts

5

of things, they intensely focused on the Minera Mexico

6

side of the equation -- I mean on the Minera Mexico

7

side of the equation to get those things updated, with

8

an incentive on the part of Grupo Mexico to make

9

Minera's picture as profitable -- but what they didn't

10

do is do the same analysis on Southern Peru and say if

11

we are going to really look at these metrics and apply

12

them in a way and this is going to be what drives our

13

process, then let's genuinely do it equally on each

14

side of the equation.

15

MR. BROWN:

Right.

And really, again,

16

I would like to put all these different arguments in

17

what I think is the sequence that it takes to really,

18

at least for me, to understand them.

19

goes to -- you know, when they say, well, you know,

20

the DCF of Southern Copper is less than the market

21

price, well, there is one obvious reason it could be

22

less:

23

evidence actually showed it, Your Honor, because in

24

2004 Southern blew away their projections.

But that point

That the projections are conservative.
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1

couldn't even project one year.

2

spot on.

3
4

Minera was basically

So, you know, the reality is there is
a reason to believe --

5

THE COURT:

Can I look at that?

I

6

mean, I am tempted to actually make you all write me a

7

five-page letter on temporal blinders.

8
9

MR. BROWN:

This was done before the

THE COURT:

Okay.

closing.

10

Because each of

11

your briefs have some stuff that peeks into the

12

future.

13

MR. BROWN:

And that's a whole 'nother

14

issue, and we will talk about that.

15

of a weird issue here, because the defendants have

16

argued that the valuation date should be October 21,

17

but the closing was April 1, so I think things --

18

honestly, I think things that happened that were

19

knowable on April 1 kind of ought to be fair game.

20

mean, that was before the deal closed.

21

But there is kind

Mr. Handelsman testified that he went

22

back to Goldman and asked them to tell him it was

23

fair.

24

I

That's a whole 'nother issue.
But back to the 90-cent issue; okay?
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1

The critical assumption for this so-called relative

2

valuation analysis to work is that copper prices

3

affect both companies equally.

4

explained, I tried to explain, reserves are not just

5

some scan of what is in the ground and so we know what

6

is there.

7

much it cost to get it out --

And, I mean, we have

It is an analysis of what is there and how

8

THE COURT:

Right.

9

MR. BROWN:

-- and what we expect to

10

be able to sell it for, you know, into -- for the life

11

of the mine and --

12

THE COURT:

And so it matches up in a

13

way.

That in some ways becomes your projections,

14

assuming a certain estimate of long-term copper price.

15

MR. BROWN:

Right.

So -- because the

16

projections are built on some long-term copper price

17

assumption.

18

I mean, in the projections -THE COURT:

And investment banks we

19

know have all these things, certainly Goldman Sachs

20

did, where they could do sensitivity analysis when

21

they have an updated thing --

22

MR. BROWN:

But here --

23

THE COURT:

-- where they could

24

take -- as I take it, the moving parts would be here
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1

is the potential different quality; right?

In oil,

2

they have different levels of, you know, proven,

3

probable, all this kind of stuff.

4

slightly different.

5

you did the necessary work on it, you can match up --

6

you can take Minera Mexico, you can take Southern

7

Peru, you can look at their reserves on an updated

8

basis, sort of the quality of the things, and then you

9

can apply a sensitivity analysis of different

I take it this is

But I am assuming you could, when

10

assumptions about copper pricing -- right? -- to come

11

up with your projections.

12

MR. BROWN:

It is a little more

13

complicated, because if you change -- but let me

14

explain.

I wanted to get my point out.

15

THE COURT:

Okay.

16

MR. BROWN:

It is a little more

17

complicated because you have to change a production

18

plan.

19

like Mr. Beaulne testified, "I can't just change a

20

production plan."

And so the investment bankers can't just --

21
22
23
24

THE COURT:

Because what you are

MR. BROWN:

Here is what happens.

saying --

90 cents, the reserves are disclosed.
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1

copper in the ground they can take out at a profit.

2

For Minera Mexico it was about 20 million tons.

3

Southern Peru it was about 13 million tons.

4

were the reserves, and that's at the 90-cent level

5

that the company uses for its long-term planning.

6

is disclosed in the proxy, and, you know, those are

7

the reserves.

For

Those

It

8

If you say, well, what if we plug in

9

$1.30, well, if you plug in a $1.30 long-term copper

10

price assumption, the reserve profile changes.

11

was in our brief, but the defendants helpfully put it

12

in an exhibit to their post-trial answering brief.

13

is the very, very last page.

14

And it

It

But the relative reserves change

15

dramatically.

And if you assume -- here it is $1.26

16

because that is what was disclosed in the SEC filings.

17

They are required to do a 20 percent -- show 20

18

percent up and down off the base number in the SEC

19

filings, which they did.

20

Peru from 13 million tons to 28.3 million tons, for --

21

and this is in 2005, and for Minera Mexico, 20 to 29.

22

So it goes from, you know, Minera having a lot more

23

reserves -- and again, this means copper you can take

24

out of the ground at a profit -- to being the same.

And reserves go for Southern
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1

The relative values, if you change

2

your long-term copper price assumption, cannot stay

3

the same.

4

know, valuing a copper company, it is about the

5

reserves.

6

they are saying is, well, but we are assuming you

7

don't change the production plan.

8

to say -- I mean, I hate to use my own perjorative

9

words, but it is kind of ridiculous, because if you

10

I mean, their expert testified that, you

That's what they have.

So you -- and what

But that is, I have

are a business --

11

THE COURT:

Right.

12

MR. BROWN:

-- and you went from 13

13

million tons of copper you can take out of the ground

14

at a profit to more than double that, you wouldn't

15

take it out or change your plan at all?

16
17
18

And so -- and Minera went up, too, but
by a much smaller percentage.
So the whole relative valuation

19

analysis has a gigantic factual flaw, which is -- and

20

I think it is critical to understanding the case.

21

THE COURT:

What we don't know is, you

22

know -- and this is where your guy Mr. Beaulne getting

23

into the game a little bit would have been somewhat

24

helpful to me -- is are there industry metrics or
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1

other things that -- you know, what you say here is if

2

you use this -- you know, there is actually a bigger

3

Minera is what you are saying in the first year of

4

this chart; right?

5

much higher clip than Minera Mexico's; right?

6

Southern Peru reserves go up at a

MR. BROWN:

Well, that's what they are

7

arguing.

They are saying -- I mean, here is where it

8

fits in.

The other years --

9

THE COURT:

Is that what they are

11

MR. BROWN:

No.

12

THE COURT:

I think that's your

MR. BROWN:

They said we will just use

THE COURT:

What I am saying is that's

10

13

saying?

argument.

14
15

$1.30.

16
17

your best -- that year is actually good for you, as I

18

understand.

19

MR. BROWN:

But I don't know where the

20

other -- honestly, I don't know where the other

21

numbers came from, and I don't think they were -- they

22

weren't disclosed or knowable on the valuation date.

23
24

THE COURT:

No.

No.

I mean, you do

know because there is a note, and they weren't -- I
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1

mean, you may have, again, chosen not to -- you may

2

not have read beyond the 2005, but it basically looks

3

like it is from, you know, their annual --

4

MR. BROWN:

I know, but their point

THE COURT:

What I am trying to do,

5

is --

6
7

and I am trying to understand your argument as it goes

8

along here.

9

helpful to you.

And I thought this was something that was

10
11

What you are pointing out to me is,
okay, you know, the reserves go up a lot; right?

12

MR. BROWN:

In proportion --

13

THE COURT:

Well, let me get my point

14

out so you can -- because I think it relates to

15

exactly what you are saying, but I need your help here

16

to translate it into something if I am going to, you

17

know, make it as something, a criterion in my

18

decision-making.

19

You are saying here, okay, you have

20

gone up to $1.26 in your assumption about the price of

21

copper.

22

reserves.

23

into account that increased production?

24

saying, as I understand it, you are saying my expert

That more than doubles Southern Peru's
What did you do, special committee, to take
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1

couldn't come up with that, but they are clearly going

2

to produce a lot more copper because you can do that

3

productively, and this is twice as much in terms of

4

reserves.

5

Is that -- I mean, I take it that is

6

part of your point; right?

7

MR. BROWN:

Yes.

8

THE COURT:

And what I am asking is,

9

you know, what are the metrics about how much an

10

increase in reserves turns into production.

11

know?

Do you

12

MR. BROWN:

No.

13

THE COURT:

Is there an industry

14

knowledge out there or anything?

15

part of your point, that the committee didn't do that?

16

MR. BROWN:

I mean, or is that

The committee didn't do

17

it.

Their assumption in their model is that is the

18

basis for the whole model, and if that assumption is

19

wrong, the model is not valid, and that is, copper

20

price changes affect both companies equally, and they

21

do -- or they benefit Minera more if you hold

22

production constant, according to them.

23
24

But our response to that argument is
but you --
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1
2

THE COURT:

But that's why -- that's

the whole basis why they become reserves --

3

MR. BROWN:

Yes.

4

THE COURT:

-- is because you can now

5

produce them profitably, and so production is what

6

wouldn't remain constant.

7

MR. BROWN:

Exactly.

And so really,

8

we are not -- I didn't -- this was in the sequence of

9

things, you know, we made our argument.

They come

10

back with a relative valuation, and then our point

11

about the relative valuation is, well, there is

12

something seriously flawed with this because your DCF

13

value is way off the market price.

14

there has got to be some explanation of that.

15

a valuation person does a DCF, you know, you at least

16

check it against the market to see what -- see where

17

it stands.

18

off.

19

haven't given any explanation for it.

And it is way off.

You have got to -Anytime

And we said it is way

You haven't checked it against anything.

20

You

Our explanation is you are using

21

conservative projections compared to optimized

22

projections for the seller.

23

well, you know, the market must be using a $1.30

24

copper price.

But their response is,

That's the explanation.
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1

correct, because if you change -- and they say, well,

2

if we use $1.30 copper prices in both models, you

3

know, it is still fair.

4

one change, because a change in your long-term copper

5

price assumption is inextricably related to the

6

calculation of your reserves.

7

changes, and it is not valid anymore.

But you can't just make that

So the whole model

8

So where this came into the argument,

9

as far as I was concerned, was, you know, in response

10

to their arguments, their expert's point, well, just

11

use $1.30.

12

reasons, too, why you can't just use $1.30, which is

13

the company wasn't using it.

14

filings and the limited SEC filings Minera made that

15

they were using it to assist and it is the analysts'

16

consensus and that is how valuation people do it.

17

You can't just use $1.30.

There is other

It is all over their SEC

Now, they point out, well, there is,

18

you know, reasons copper prices are higher.

19

that is accounted for in the model.

20

first few years higher prices are used based on

21

different issues.

22

long-term copper price to use.

23
24

Well,

I mean, in the

But one big point is what is the

THE COURT:

Well, and one of those

points is what they might say, though, in terms of
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1

reconciling Southern Peru's market price to the DCF is

2

that in some ways the copper price thing does it for

3

you alone because, you know, in a complex dynamic the

4

market values that.

5

in its head that you are talking about -- right? --

6

which said at $1.30 their reserves are going up, their

7

production is going up, and that explains why, you

8

know, the market was valuing Southern Peru at what it

9

did.

The market does the translation

You get my drift.

10

MR. BROWN:

Well, that's just a guess.

11

THE COURT:

Well, it is, but, you see,

12

the things with Mr. Beaulne -- experts, most of the

13

time what they do is a guess, and I have got to deal

14

with someone who chose not to guess on a rather

15

critical part of the case.

16

MR. BROWN:

But I understand that Your

17

Honor thinks that that's critical, but here is why I

18

don't think it is.

19
20
21

And this is my best argument.

THE COURT:
it was critical or not.

You know, I am not saying

I am saying it is unhelpful.

MR. BROWN:

Because in an entire

22

fairness case -- that's why I get back to the question

23

of how do you decide if it is fair, because really

24

what you are saying is in this transaction we know
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1

what the fiduciary got.

2

mean, it is no different from getting cash, honestly.

3

That's my approach.

4

They got 3.1 billion.

I

I mean, I think their whole approach

5

assumes you have to do a different analysis versus

6

cash and stock, and I don't think that's legally

7

defensible.

8
9

We know what they got, so whether -why it is worth that doesn't matter.

That's what it

10

is actually worth.

11

Southern Copper.

12

offering, generate the 3.1 billion in cash or

13

something around there, maybe more, according to

14

Handelsman.

15

of these shares are to the company that is issuing

16

them, and that's what the value is to Grupo, and

17

that's the value -- in fact, they attached --

18

That's what it is worth to
I mean, they could do a public

And, you know, so that's what the value

THE COURT:

Again, you are assuming

19

that they looked at it that way, because it is not

20

clear that they looked at it at all like it was, you

21

know -- they are looking at the upside of what they

22

are getting from Minera Mexico; right?

23
24

MR. BROWN:

I don't think so.

I think

they did a valuation of Minera Mexico -- I mean, what
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1

Mr. Handelsman testified to I think to me was somewhat

2

remarkable.

3

everybody looking at something like this is, well,

4

they are asking for 3.1 billion in stock at the market

5

price.

6

coming out anywhere near it, instead of saying let's

7

go back to Minera and argue about this valuation and

8

try to figure out --

You know, their initial reaction, I think

Let's do a valuation of Minera.

It is not

9

THE COURT:

Right.

10

MR. BROWN:

-- what is wrong with

THE COURT:

We can only get to 2.2

11

Minera.

12
13

billion.

14

That's what we will give for you.
MR. BROWN:

We will give you 2.2.

If

15

you were authorized to make counteroffers -- and two

16

of the committee members thought they weren't.

17

Let me just ask a hypothetical, Your

18

Honor.

If you or me or anyone else was the 55 percent

19

shareholder of Southern Peru and the rest was public,

20

and Grupo, who is now a third party, came to you and

21

made the same proposal, "We would like to sell you

22

Minera Mexico, its mining operations.

23

no synergies for you.

24

part of the world, but it is what you do.

Now, there is

It is in a totally different
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1

know, we would like to move it out of, you know, the

2

Mexican stock market into the U.S. stock market.

3

our valuation is 3.1 billion.

4

will issue us $3.1 billion of stock," I mean, is there

5

any thought that you would do a discounted cash flow

6

valuation, try to justify it on the basis that my

7

stock is really only worth half of the market price?

8

No.

9

out is 3.1 billion.

You would say, "Right.

And

We will do it if you

The consideration going

Let's talk about -- let's argue

10

this and negotiate this based on the value of Minera."

11

You apply generally accepted valuation techniques.

12

Now, there is this one argument that

13

is kind of floating out there that I did want to

14

address a little bit on this point, which is -- and it

15

kinds of relates to your argument -- your questions on

16

the DCF on both sides.

17

based on one document that is kind of hearsay, but

18

that one of their bankers sort of did an analysis and

19

said, "Well, these copper companies, they are trading

20

at a premium to their DCF, and so that's really what

21

is going on here.

22

being valued in the market more than that."

23
24

I mean, they sort of point out

There is a DCF, but it is just

And again, there is two flaws in that.
One, you can't just compare unknown DCFs.
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1

know about and that has been scrutinized by the

2

committee and the lawyers and in the litigation is the

3

Minera DCF.

4

was real aggressive, and they even tried -- it was

5

even stepped back by the committee.

6

real DCF, you know.

7

And, you know, it was optimized, and it

So that's the

But the fundamental point is that's

8

not a valid valuation methodology.

I mean, all they

9

are doing in that argument is a comparable company

10

valuation.

11

EBITDA.

12

valuation.

13

never seen in any financial literature or in any case

14

that that's a methodology you use."

15

value Minera by looking at comparable companies, the

16

metric you use isn't something times the DCF.

17

something times its EBITDA.

18

But the metric they are using isn't

It is, you know, 1.5 times your DCF
And as Mr. Beaulne testified, "And I have

THE COURT:

If you want to

It is

Plus if you were doing

19

that on that logic, one would hope you would look at

20

the sustainability of something like that.

21

remember what was it?

22

that was going to deliver Mars bars to yuppies in

23

Greenwich Village when they had the munchies for

24

whatever reason at 2:00 a.m?

Web, Webvan?

I mean, I

What was the one

I am sure it was trading
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1
2

at some ginormous multiple to its DCF.
If you were buying a company when you

3

thought the only reason to buy it at that point was to

4

see whether you could take advantage of the bubble for

5

some period of time and then sell it -- right? -- you

6

would actually be kind of suspicious of, you know,

7

being a victim of what you are currently benefiting

8

from, if you get my drift, which is typically you

9

would want to buy something at a discount to its DCF

10
11

or something like that and not a multiple.
I think, though -- how do you deal

12

with -- what if they were just using the 90 cents as

13

just a conservative leveler to make sure that the

14

assets were kind of equally valuable, but in their

15

mindset they actually believed that the market was a

16

more bullish one, that the value of copper was $1.30,

17

that when you applied that metric, Minera Mexico's

18

value would equal or exceed the value of the currency

19

being used, and that because of the positive direction

20

of the marketplace, putting together these two assets

21

and being able to combine them and take advantage of

22

them in the public marketplace at their valuation is a

23

really good deal.

24

MR. BROWN:

Well, first, that's not
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1

what the committee did.

2

well -- if you are having an intellectually honest

3

approach to this and acting as if you are a third

4

party, you know, you may say, gee, 90 cents, you know,

5

but it is a complicated analysis.

6

increase the price, the long-term price to $1.30, I

7

mean, you have to change everything in the model,

8

so -- and they didn't do that.

9

it would have come out to be, whether it would be more

10

than 3.1 billion or not.

11

can't do that.

12

I mean, if you want to say,

If you just

And I don't know what

You know, I think you just

But -THE COURT:

Isn't it the case, though,

13

in terms of Southern Peru, when you look at its own

14

metrics, though, something has to explain the market

15

price?

16

price is that the market had more bullish expectations

17

for Southern Peru than were reflected in Southern

18

Peru's publicly disclosed reserve plan or projections,

19

and that what the market believed was that, frankly,

20

the demand for copper was going to grow such that the

21

price would get higher, that Southern Peru would

22

benefit from that because its reserves would increase

23

and its production would go up, and that the gap --

24

you know, you are clinging to the market price as the

And one of the things that explains the market
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1

evidence of its real value; right?

2

MR. BROWN:

Well, that's -- no.

3

THE COURT:

But wait.

You are

4

suggesting -- you are not suggesting that Southern

5

Peru was somehow trading at a discount to intrinsic

6

value.

7

measure of --

I hate that term.

8
9

MR. BROWN:

Yes, that's what

Mr. Handelsman testified to.

10
11

You know, to some sort of

THE COURT:

No.

But your side of the

V and Mr. Beaulne are not pushing that point.

12

MR. BROWN:

Because here is our

13

argument, and it has to do with going back to my

14

initial question or theory, which is how do you

15

analyze it, because this is a transaction where the

16

controlling shareholder got something of a measurable

17

economic value, and so we are trying to decide if

18

that's fair.

19

are -- that's why I don't think --

20

And so what it is worth and what they

THE COURT:

But, see, again, I mean,

21

just for future cases, gentlemen -- and I will note

22

for the record that it is all gentlemen -- actually,

23

men.

24

suppose some of them are rogues or fancy themselves

I don't know if they are gentlemen or not.
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1

so.

2

But it is not the most helpful way to

3

present a case to a court, because, news to you all, I

4

am not on either side of the V.

5

in a situation where you are not trying to argue --

6

you don't embrace -- for example, you do not

7

embrace -- I think you just parodied and believe it is

8

not true -- the multiple to DCF; right?

9
10

MR. BROWN:

And you have left me

Correct.

It is not a

valid methodology.

11

THE COURT:

See, you know, everybody

12

can get in little rigid boxes.

Here is something.

13

Valuation people are not scientists.

14

this market necessarily trades on long-term expected

15

cash flows is ridiculous given trading velocities.

16

Cash flows change just by the moment.

17

the greater fool theory and what people think

18

something is going to sell at in a month.

The idea that

It trades on

19

MR. BROWN:

Or some other crazy stuff.

20

I mean, who can explain Internet stocks --

21

THE COURT:

Fine.

But there has to be

22

something.

And the Internet, people expect the

23

Internet to -- generally demand is going to go up, but

24

they also know generally people get excited about this
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1

in the early stages; that if you can get in early and

2

get in at the right time, you can make a lot of money,

3

and people get excited about that sort of thing, which

4

is why I think there tends to be some evidence out

5

there that markets tend to overvalue things rather

6

than undervalue them.

7

But you have ultimately got to win not

8

only the case but you have got to have me come in with

9

a remedy, and I have got to measure that remedy.

And

10

you don't like -- you don't think Southern Peru was

11

trading at one and a half times its genuine -- its

12

best estimate of future cash flow value; right?

13

don't think that's right.

You

14

MR. BROWN:

Correct.

15

THE COURT:

But you also don't embrace

16

the defendants' basic perception that the marketplace

17

seems to have been likely looking at Southern Peru and

18

others believing that there was more demand for copper

19

than was used in the business plans of these

20

companies, perhaps the business plans being

21

conservative, because you want to -- you would rather

22

err on the, you know, low side.

23
24

You know, you want to play the Jack
Welch technique -- right? -- which is I would rather
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1

always deliver more.

2

always delivered more than I promised, every

3

quarter -- right? -- which made me -- I wasn't really

4

promising all of what I could probably deliver.

5

holding some back so that you would be surprised

6

rather than disappointed -- right? -- every quarter.

7

You know, it is difficult to be so, you know,

8

predictively, you know, delivering wonderful, you

9

know, gains to people.

10

You know, for 27 years I have

I was

But I am just trying to figure

11

substantively what is wrong with their argument.

12

mean, it seems to be right.

13

I

And the market also -- one of the

14

great things about the market is it doesn't have to

15

actually think about reserves different from increases

16

in production different from increases in copper

17

prices.

18

it, is a $1.30 copper price.

19

a lot more room for companies like Southern Peru to

20

produce more at a profitable level.

What the market does, or people who focus on

21

That's going to provide

You look at the reserves for the same

22

reason.

The reserves are measured as an economic

23

thing; right?

24

the copper, you know, ore that is profitable to

What is the amount of copper -- what is
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1

produce?

So the market is making a general

2

assessment.

3

at a $1.30 copper price, if you want to focus on a

4

single variable, that alone does an awful lot to

5

explain, you know, the market price of Southern Peru.

6

And if you apply that same metric to Minera Mexico --

And what they are saying is if you look

7

MR. BROWN:

It is not fair --

8

THE COURT:

Okay.

9

MR. BROWN:

-- because, you know,

10

their expert came in, Your Honor, and he is not -- it

11

is not fair by a lot.

12

something million shares.

13

where it is.

14

value and it is not fair, according to their expert.

It isn't fair by 67 point
I mean, it is real close to

So a little difference in the relative

15

And so if you change the assumption

16

about copper prices, you have to redo the model.

17

again, he testified that the model isn't valid unless

18

you are having this same effect.

19

the same effect.

20

THE COURT:

And

And it doesn't have

Now, do I have some

21

version of Gonzales here from you in terms of a

22

remedy, which is were I to conclude that they have the

23

ultimate -- they have the burden of fairness -- and I

24

guess there will be issues about whether we did this
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1

sort of fairness L-I-T-E shifting.

2

some time on that before you get down in terms of

3

whether you are really mounting some process challenge

4

to the committee or whether you are just saying,

5

frankly, they weren't that wise, because I am not sure

6

that that's -- I don't think -- I am not sure we

7

should talk about it the second way, that you don't

8

get a burden-shift just because you don't think

9

somebody was -- as I said, let's stick to Warren

10

We should spend

Buffett as opposed to somebody else.

11

But how do I -- what I mean by

12

Gonzales, as you remember, Chancellor Allen said in

13

Gonzales we get all these men and women in valuation

14

science, they supposedly apply the same thing, and

15

they come in with these ridiculously disparate

16

approaches to valuation.

17

was in an appraisal context -- "I am just going to

18

pick one.

19

more credible in the end, and I am not going to play

20

games with all of it.

21

other."

22

that.

23

of value."

24

What he just said -- that

I am going to make a decision about who was

I am going to pick one over the

And the Supreme Court said, "You can't do
You have got to come up with your own estimate

To some extent what you are telling
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1

me, Mr. Brown, is if they were going to do what they

2

did, you had to be -- you know, you had to play it

3

straight.

4

and all that kind of stuff for Southern Peru and do

5

everything that you could on the Southern Peru side of

6

the equation if you are the special committee to make

7

sure that you had accurate and responsibly optimistic

8

in the sense of we are representing the stockholders

9

of Southern Peru, the minority stockholders.

You need to get updated reserve estimates

We need

10

to be responsibly aggressive about that and make sure

11

that we are at least as responsibly aggressive, if not

12

more so, than the other side of this analysis, and

13

that that was not done.

14

MR. BROWN:

Correct.

15

THE COURT:

Okay.

It was --

If that is the

16

case, if I were to find, for example, that your rather

17

simplistic thing that doesn't sway me, that they are

18

stuck with their 90 cents and that the real damages

19

here are the difference between the undisputed -- what

20

they now say the undisputed market value of what they

21

gave up -- right? -- and their DCF, as they did it, as

22

you can unpack it from their analysis -- right? -- I

23

mean, isn't that kind of a Gonzales choice?

24

because you are not giving me anything --
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1

MR. BROWN:

No.

2

THE COURT:

-- that is more nuanced.

3

MR. BROWN:

Well, and I know.

And

4

because of the -- we shortchanged ourselves on the

5

briefs.

6

You know, we were focusing on liability.
THE COURT:

But I am not sure there is

7

anything in the record.

Again, this is where

8

Mr. Beaulne and you all decided to really --

9

MR. BROWN:

Go all or nothing?

10

THE COURT:

Yes, and also almost

11

purposely avoid, you know, some of the more

12

interesting gray areas.

13
14

MR. BROWN:

There was no purposeful

intent to avoid it.

15

THE COURT:

Okay.

16

MR. BROWN:

This was -- if it was

17

not -- it turns out to be, you know, a strategy,

18

litigation plan that doesn't work out -- I mean, we

19

make a good-faith effort to sort of figure out how to

20

present our case in the best way we can, and, you

21

know, this is what was done.

And --

22

THE COURT:

Sure.

23

MR. BROWN:

-- obviously, you know, in

24

every case, if we had the comments of the Court and we
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1

knew that --

2

THE COURT:

No.

3

MR. BROWN:

-- we would do it

THE COURT:

But embedded in your own

4

I am saying --

differently.

5
6

arguments, though, coming out from your own arguments

7

is the obvious question that someone like me would

8

ask, which is, okay, you say that this should have

9

been done on the Southern Peru side of the analysis.

10

Now having held discovery and experts, how would it

11

have affected the analysis if it had been done?

12

MR. BROWN:

But that's the problem for

13

us, because we can't do it.

I mean, we can't, you

14

know, change the copper price assumptions and optimize

15

the model and figure out what the different

16

production -- it is just not possible for us to do.

17

You know, nobody other than the company with all their

18

personnel and knowledge could do that.

19

So what we are pointing out --

20

THE COURT:

No, but you had

21

Mr. Beaulne.

For example, the multiples.

22

telling me there is no way of using, you know, a

23

multiples analysis looking at different copper prices

24

and how the markets tended to react over time when
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1

copper prices go up or down in terms of what people --

2

you know, how people view these kind of companies?

3

MR. BROWN:

4

over my head.

5

would be.

6

You are going a little

I mean, I don't know what that analysis

I mean -THE COURT:

Well, what I am saying is

7

if you expect -- if you have got companies that are,

8

say, pure-play copper companies, multiples are just an

9

indirect way of -- you know, if you believe in the

10

capital asset pricing model, everybody is supposed to

11

be looking at the companies to see what their

12

production of long-term cash flows will be; right?

13

And then you discount it back to present value.

14

One way the market does that, the one

15

way you can measure the market's expectation is

16

multiples.

17

right? -- the optimism you have about future cash

18

flows.

19

right? -- expectation in the marketplace, you might

20

think that the copper companies would be trading at a

21

higher multiple than if you had a more bearish outlook

22

for copper pricing; right?

23

MR. BROWN:

Okay.

24

THE COURT:

Don't you think?

The multiples are supposed to embed --

So if you have a higher copper price --
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1

MR. BROWN:

Okay.

2

THE COURT:

I mean, does that make

4

MR. BROWN:

Well --

5

THE COURT:

And if it does -- what I

3

sense to you?

6

am trying to yearn for here is, like, this is a case,

7

pretty obviously, where there are vulnerabilities for

8

both sides, but measuring -- and maybe you should feel

9

good that you are up here and the judge is actually

10

inquiring into the things that may get into remedial

11

aspects of the case.

12

for you, I don't have to get into any of this.

13

I do, there is the possibility that, frankly, I am

14

just not as starkly convinced by the other side's

15

recitation as you would like, and that with respect to

16

measuring the level of any unfairness, I am going to

17

look at these sorts of things.

18

Like, obviously, if I don't rule
But if

And part of what I am yearning for --

19

and I don't think it is because the briefs are

20

shorter -- is where in the record do I find anything

21

helpful from your side on this.

22

MR. BROWN:

Well, we have presented

23

the analysis that we think is appropriate.

24

to fall back on this, but obviously, and we
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1

acknowledge, the Court has broad discretion to fashion

2

any form of relief the Court thinks is appropriate.

3

So you don't have to mix -- you can sort of do

4

anything you want really:

5

haven't passed the entire fairness test, but, you

6

know, I am not going to say that they have to give

7

back 26 million shares."

8

you know, it was inappropriate to ignore the market

9

price, and so the valuation here, the valuation that

10

was used shouldn't have been, you know, 100 percent,

11

the DCF valuation of Southern Peru.

12

been 5 percent or 10 percent of the market price.

13

if you use that, you know, the share issuance is off

14

by a little bit or whatever.

15

us to sort of give all different alternatives of what

16

you can do, because you can look at it and say --

17

essentially come out wherever you want by saying, you

18

know, different things.

19

If you say, "I think they

You can say that it was --

It should have
And

I mean, it is hard for

And, you know, one fundamental point

20

here is -- and they dispute it, but their relative

21

valuation analysis does not really give any weight to

22

the market price.

23

By the way, on the $1.30 point, the

24

market believed that, well, it is equally plausible
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1

that the market simply believed that Southern's

2

projections were conservative.

3

when we are all talking about --

4

THE COURT:

I mean, that's why

But, see, here is one of

5

the problems I am having with this, which is you are

6

doing a really good job, I mean, of helping someone

7

who is not that complex a thinker about these things

8

kind of understand the relationship between these

9

reserves and future profitability.

Where I think we

10

are talking past each other is I am not sure that you

11

are not speaking exactly the same language as,

12

substantive economic language, as your friends, but

13

they have just used a sort of simple metric to explain

14

an interrelated phenomenon, which is, as I understand

15

it, what you say is higher prices equals higher

16

reserves equals a more aggressive production plan;

17

right?

18

prices increases your reserves, translates into more

19

aggressive production plan, results in, bottom line,

20

higher future expected cash flows.

So you put those three together.

Higher

21

MR. BROWN:

Right.

And it changed.

22

THE COURT:

And what your friends say

23

is even if you are right -- and part of the premise of

24

their case is you are right.

Their own witnesses said
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1

you are right in this regard, and this may be a

2

shocking insight, but I believe confessed you are

3

right in this.

4

basis that the price of copper at that time they

5

really believed was 90 cents, I don't think, because

6

then it was a stupid deal.

7

They can't be justifying this on the

I mean, one thing that has gotten in

8

my dullard mind for sure, this would be a genuinely

9

dumb deal if you were bearish on copper, because you

10

would have been -- instead of capitalizing on the

11

market multiple you were getting and monetizing it and

12

doing a special dividend, you would have essentially

13

bought into something you knew was overpriced.

14

MR. BROWN:

You are --

15

THE COURT:

But, see, let's isolate

16

this.

I am really focusing here for you, I mean, part

17

of it, there are elements of this case that there are

18

a lot of questions asked about the defendants.

19

I am going to get to a remedy for you, you know me

20

well enough that it is probably unlikely to be as

21

usefully simplistic for you as you would like.

22

might hunger to actually follow up on exactly what you

23

said they should have done, which is a more

24

sophisticated dynamic analysis of the effect of higher
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1

copper prices on the actual future cash flows of the

2

two companies involved.

3

that, you know, I am going to ask about.

4

me, frankly, something quite plausible for a banker

5

suggesting a valuation move of the kind they made to

6

have actually insisted upon if they were giving a

7

fairness opinion to a special committee.

8
9

That strikes me as something
It seems to

Where in the record, though -- say I
go with you on that.

Then you make -- and your brief

10

does make this argument.

11

with you and saying if you do that, that would

12

comparatively turn out better for Southern Peru than

13

what Goldman Sachs did.

14

that in the record that is helpful?

15
16

Where do I find evidence for

MR. BROWN:

Of the quantification of

THE COURT:

Quantification, the

it?

17
18

I am then supposed to go

reason.

I mean, really, I hunger for --

19

MR. BROWN:

That's why -- there isn't

20

the specific evidence that you are asking for.

21

let me try to explain where it fits in, because,

22

again, I think the sequence of the arguments is

23

important to understand what is being asserted for

24

what reason.
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1

We have our analysis.

They have their

2

relative valuation.

We point out that it is flawed.

3

It is so far off from the market, there is something

4

wrong with it.

5

$1.30, and our response to that is you can only use

6

$1.30, you can only change copper prices in your

7

relative valuation model -- and this is your own

8

theory -- if it affects both companies equally.

9

and we can show that it doesn't.

Their response is, well, we could use

Now,

It changed -- the

10

reserves change out of proportion to each other.

11

so the whole -- the argument is made to take down

12

their analysis.

13

And

We were not capable of saying but, you

14

know, if you had done the analysis, I mean, if you

15

really thought $1.30 was the appropriate price to use,

16

you know, here is what you would have come out with.

17

We just were not capable of doing that.

18

isn't any evidence in the record of that.

19

point --

20

THE COURT:

And so there
But the

Well, are there things --

21

what I was trying to ask you about the multiples

22

analysis and other things like that is this:

23

there things from which I can derive from market

24

evidence general rough judgments about how the
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1

marketplace views the effect of higher, you know,

2

reserves or higher, you know, copper prices on

3

multiples?

4

stuck with what you have, what you said, which is they

5

don't know exactly what the increased production plans

6

are going to be; right?

7

I doubt the market knows -- the market is

And, you know, one of the things we

8

will get into is, you know, there is all kinds of

9

complexity, the difference between mining in Mexico

10

and its political environment and its climate and

11

geography versus mining in Peru versus mining in West

12

Virginia.

13

know, translation, some rough sorts of things.

14

smooth out things.

15

comparable but pretty close.

16

Markets probably, though, have some, you
They

You know, it is not exactly

And, I mean -- and I will let you sit

17

down, too.

What I am saying is I do need, you know --

18

one of the things I admire about you as a practitioner

19

is you are admirably candid, and you seek an economic

20

objective for your client, which is what you should

21

get if you are entitled to it, because that's what

22

your client wants.

23

client, Vice Chancellor Strine or now Chancellor

24

Strine -- it is hard for me.

I mean, to turn around to your

As most of you know, the
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1

vice will never come entirely out of me.

2

not something that is likely to happen.

3

It is just

You know, you want to equally get an

4

award that you think compensates your client fairly

5

for the unfairness, and, you know, I am going to need

6

to come up with a remedy for you then.

7

like to guess.

8

like about appraisal cases, because it is a lot of

9

guess, and so you know that.

10

And I don't

I mean, one of the reasons I don't

And what I am saying -- when you sit

11

down, you may want -- and I may give you some

12

follow-up in a letter.

13

gap that kind of concerns me.

14

going to pile into this in a second on you.

15

But this is really kind of a

MR. BROWN:

And you know they are

I know.

And honestly, as

16

I am standing here, I am being handed pieces of paper.

17

I really don't know the answer to that --

18

THE COURT:

Okay.

19

MR. BROWN:

-- as I am standing here.

20

That is fine.

I mean, we can --

21

THE COURT:

It is tough now doing it

22

without -- do you want to talk a little bit about the

23

process?

24

MR. BROWN:

Let me talk about the

CHANCERY COURT REPORTERS

A2464

54

1

process, Your Honor.

And I mentioned something at the

2

beginning, you know, a little bit before, what I

3

consider to be the basic test of process going back to

4

Weinberger, which is have you done something that

5

approximates what would have occurred in an arm's-

6

length transaction, and if you set up a process and

7

did it actually work.

8

resumes of the committee.

9

they did.

You don't just look at the
You have to look at what

I mean, otherwise, in Van Gorkom, there

10

never would have been a liability.

11

longest list of the most qualified people, and, you

12

know, sometimes people make mistakes.

13

They had the

Now, here, so really the question

14

is -- I mean, I think you ought to start off with,

15

well, if I was the owner, would I have done it this

16

way.

17

third party wouldn't be turning to a valuation, you

18

know, or a methodology that valued its stock at that

19

time less than its market price.

20

focusing on the Minera valuation, which really wasn't

21

done here.

And clearly, I don't think -- you know, and a

22

They would be

But I think the ultimate test, you

23

know, of the process is let's talk about the facts of

24

what happened.

Their main point is they thought they
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1

did a fantastic job.

2

so there is basically five things that they say they

3

got that show that they were an effectively

4

functioning committee, an informed committee.

5

really, when you go through them -- it is not going to

6

take me all that long, but when you go through them,

7

they didn't get anything of all that great

8

significance.

9

doubt, even if you consider some of the things they

10

got to have some value, they really don't amount to

11

anything.

12

properly, that obtained anything.

13

They got a lot of things.

And

And

I mean, giving them the benefit of the

So this was not a committee that functioned

And the most important point,

14

obviously, is the price.

15

mentioned ad nauseum.

16

They got on -- at the time the defendants contend is

17

the valuation date, October 21, they got 3.1 billion.

18

I mean, this has been

They asked for 3.1 billion.

THE COURT:

And so the ask there --

19

one of the things, you know, what judges always love

20

is the ability of parties to disagree on just

21

virtually anything.

22

point is they actually did basically the same or

23

slightly worse than if they had just accepted the

24

initial bid; right?

And as I understand it, your
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1
2

MR. BROWN:
worse.

Yes.

It is not slightly

I mean, actually --

3

THE COURT:

But isn't here what you

4

place an emphasis on is the value, the economic value

5

that Grupo Mexico referred to in its offer; right?

6

the difference between you and the defendants that

7

they focus on the indicative number of shares?

8
9
10

MR. BROWN:

Yes.

And let me try to

explain it, because there is a lot of sort of people
talking about different numbers.

11

THE COURT:

Right.

But just so I --

12

you are saying -- their ask really was, you know,

13

$3 billion and 50 million.

14

3.1.

15

number.

16
17

Is

You know, it wasn't even

It was 3 -- it was a very specific economic
And that was their ask; right?
MR. BROWN:

To be valued at the market

price during a window right before closing.

18

THE COURT:

Right.

19

MR. BROWN:

That was the --

20

THE COURT:

And so when you are

21

talking about the difference between if they had just

22

simply signed up that deal; right?

23
24

MR. BROWN:
that pricing term.

Or if they had accepted

Obviously, other terms would be
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1

negotiated.

2

proposing.

3

shares.

4

will do that pricing term, and, you know, here is the

5

other things --

6

But that was the pricing term they were
The methodology determined the number of

If it accepted the pricing term, it said we

THE COURT:

And, I mean, this is a

7

very -- I am going to ask Mr. Stone the same thing.

8

You argue that if they had accepted that, that would

9

have been better off -- they would have been better

10

off than if they did the deal they did.

Mr. Stone

11

says no, we actually did a lot better than that,

12

because what they asked for was 72.3 million shares,

13

and they ultimately only got 67 million; right?

14

MR. BROWN:

Right.

15

THE COURT:

And what I am saying is

16

the explanation there is he is focused on the 72.3

17

million indicative figure, and you are focused on the

18

economic number and saying that indicative is

19

indicative of the fact they weren't focused on the

20

number of shares.

21

value, and that's really what matters here.

22

They were focused on an economic

MR. BROWN:

Yes.

And the 72 million

23

is just 3.1 billion divided by the market price

24

earlier.
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1
2

THE COURT:

Right.

And that's why --

MR. BROWN:

Our point is -- you know,

exactly.

3
4

and this requires some explanation.

But really, they

5

asked for 3.1 billion in stock and valued at the

6

market at a certain time, and they wanted to do it

7

during a 20-day window before the closing.

8

committee said from the outset that's a nonstarter.

9

We don't like this fluctuating.

The

It is not really

10

fluctuating.

11

setting the value because it is far in the future and

12

we don't know how many shares it will be.

13

ultimately agreed to 67 million shares, which is all

14

it is is a difference in timing of when you are

15

valuing them, because 67 million shares at, you know,

16

October 21 or, you know, the price around that time

17

was 3.1 billion.

18

didn't change the price.

19

It is just we don't like that date for

And so they

And so, you know, I mean, they

In fact, our point is if they had

20

accepted that term, which was 3.1 billion valued at

21

the 20-day average above the closing, there would have

22

been 52 million shares issued versus 67.

23

cost them 15 million shares by going -- by this

24

change.
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1

Now, you can say, Your Honor, well,

2

just because, you know -- it is not ipso facto.

3

Because in the negotiations they did something that

4

didn't work out, that doesn't mean they did something

5

wrong.

6

it and did they have an informed basis for doing it

7

and was it a reasonable decision to want to change

8

this pricing term in this way that worked out to be a

9

disaster on the price.

I agree.

So the real issue is why did they do

And I know they said, well,

10

there is other things, and I will get to those.

11

they didn't.

12

nonstarter.

13

But

From Day One they said it is a

Well, you only are concerned about the

14

so-called floating exchange ratio if you expect the

15

stock price to go down.

16

works to your advantage and you want it.

17

brought Raul Jacobs in here, and he testified that the

18

stock price was trending up and we expected it to

19

trend up.

20

If it is going to go up, it

THE COURT:

Right.

And they

So what you are

21

saying is now there is a little cognitive dissonance

22

there because you are saying the committee is getting

23

this relative valuation analysis, and the copper

24

pricing numbers that they are using are south of a
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1

dollar, but the sell to -- I don't mean that

2

pejoratively, but the sell to me about the rationale

3

for this was copper is going gangbusters.

4

We are now dealing with the

5

controller.

The controller has been pretty rigid

6

about what it says Minera is worth.

7

do a floating exchange ratio, which can only --

But we decide to

8

MR. BROWN:

Fixed.

9

THE COURT:

Okay.

10

MR. BROWN:

It is sort of -- I think

We do a fixed.

11

the floating versus fixed is kind of a misnomer.

It

12

is the date you use to set the number of shares --

13

THE COURT:

Right.

14

MR. BROWN:

-- the date you divide the

15

market price by to figure out the number of shares.

16

But that is our point.

17

decision.

18

obviously --

19

It is an inexplicable

If you think copper is going gangbusters,

THE COURT:

Well, they are going to

20

make -- aren't they going to make the argument about

21

their way of looking at the world is that -- because

22

they viewed these companies so similar that there

23

really isn't any --

24

MR. BROWN:

Well, but the third party,
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1

what would a third party do, Your Honor?

2

proposal that they wanted to have 3, whatever the

3

number is, 3.1 billion of stock valued at the market.

4

THE COURT:

They made a

If this was so junky, if

5

this was such a junky deal -- and this gets back to

6

the merits, because I do want to stay on process and

7

let you finish and ask our good reporter if she wants

8

a five-minute break before we come to Mr. Stone and

9

his stentorian comments.

10

If the market -- if this was so

11

materially mispriced, why didn't that blunt the stock

12

price momentum for Southern Peru?

13
14

MR. BROWN:

Well, and because we don't

know that it didn't is my answer.

15

THE COURT:

Because that's --

I mean, I understand that.

16

And again, I know that you are going to say this is a

17

fairness thing and all.

18

common for the buy side of these type of deals to

19

suffer, you know, a durable diminution in their stock

20

price for some time when they announce this sort of

21

acquisition.

22

love match mergers of equals -- right? -- where they

23

were all -- you know, the relationship could not be

24

torn asunder, all this stuff.

But, you know, it is quite

Let's go to the late '90's-style CEO

You know, they could
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1

each go on "The Bachelor" and they would never be

2

unfaithful to the other, that kind of, you know, late

3

'90's thing.

There was typically a market discount.

4

Here you have got one of these things

5

where you could easily see the market going, "Well,

6

wait a minute.

7

controller.

8

you are just way overpaying."

9

You are buying this from the

You know, we are really high on you, and

And what you are saying is we don't

10

know that there wasn't because there wasn't an events

11

study or anything done; right?

12

MR. BROWN:

Right.

13

THE COURT:

You didn't do an events

14

study either; right?

15

MR. BROWN:

Your Honor, it is not

16

possible to do an events study of that nature over a

17

four-month window or longer.

18

day or two.

19

information that is affecting this company other than

20

this transaction over a four-month period.

21

THE COURT:

You could do it over a

You can't factor out all the other

Well, all we are saying,

22

though, if we had a durably -- you are talking

23

about -- the high end of what you say -- I mean, what

24

is your high ask here from me?
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1

MR. BROWN:

Do you mean on the remedy?

2

THE COURT:

Yes.

3

MR. BROWN:

It is they were overpaid

4

by 26 million shares.

They should be given back.

5

THE COURT:

6

what that translates into in dollar terms.

7

MR. BROWN:

It is into the billions,

THE COURT:

Yes.

8

Okay.

Tell me about that,
A billion?

yes.

9

So, I mean, it is

10

not the sort of thing where you should say, like, a

11

one-day price drop and a billion-dollar loss in value.

12

MR. BROWN:

Well, let me kind of

13

address this, come at this a different way.

14

what you are saying is there is the third methodology

15

to decide whether it is fair, which is it turned out

16

good.

17

that at least.

18

shouldn't have done this transaction under any

19

circumstance.

20

question is, you know, of the value that was created,

21

was it shared in a fair proportion between Grupo and

22

the minority shareholders.

23

THE COURT:

24

Okay?

Really

And I think there is two problems with
One is we are not saying that they

It was required to be fair.

The

But what we are saying is,

you see, for it to be -- you know, again, we credit
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1

markets with this thinking that they obviously don't

2

do.

But they do do some rough thinking.

3

If you overpaid for Minera Mexico to

4

the tune you are talking about, the deal shouldn't

5

make sense.

6

something, you know, at a billion dollars above its

7

expected cash flows, there is still enough difference

8

between zero and a billion to have an effect on a

9

market float of this nature.

That if what you are saying is you bought

A half-billion-dollar

10

impact would still be a pretty big drag on a stock

11

price.

12

talking about, even putting aside turning out well,

13

turning out good, whatever it is.

14

how it turned out, and that's why you guys can send me

15

letters about that.

We don't see any over the period that you are

I don't really know

16

But I am saying even over the period

17

you are talking about -- right? -- between when they

18

sign up the deal and the announcement, there is very

19

positive stock growth, stock price growth.

20

MR. BROWN:

Twenty percent.

21

THE COURT:

Yes.

22

MR. BROWN:

Twenty percent.

23

THE COURT:

And --

24

MR. BROWN:

And the comps all went up
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1

by 24, 25 percent.

2

THE COURT:

Went up by less.

3

MR. BROWN:

It went up by less during

4

that window, yes.

5
6

THE COURT:
measure?

Well, and is that a

And what would that translate into?

7
8

That's correct.

MR. BROWN:

I don't know.

We can do

that calculation.

9

THE COURT:

No.

That's what I am

10

talking about.

Because it could obviously have been a

11

drag but not to the billion-dollar level; right?

12

MR. BROWN:

Yes.

13

THE COURT:

And now get back to

14

process.

Kahn v. Lynch, burden-shifting lite.

The

15

special committee had a lot of process.

16

they had some weird things where they had meetings

17

where they did a minimum, but they met a lot of times.

18

They didn't hire your typical advisors, the typical,

19

you know -- I should not say "typical."

20

the right word.

21

type of advisors who tend to, you know, often advise

22

controllers themselves or things like that.

23

seemed to be pretty smart folks.

24

judgments that you don't believe were wise, but they

Obviously,

That's not

Let's just say they hired some fancy

They

They made some
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1

had good answers for them, why they did them.

2

had explanations.

3

They

Do you not get a fairness -- do you

4

not get a burden-shift based on a post hoc assessment

5

of effectiveness, or is it really in the first

6

instance is this a credible special committee?

7

they have bargaining power?

8

advisors?

9

if they did, you get the burden shift.

Did

Did they have quality

Did they have the proper motivations?

And

And you still

10

get the chance to show, frankly, under a favorable --

11

a preponderance standard, but you still get the

12

substantive chance to get right into fairness.

13

If I am looking back and in order to

14

determine the burden-shift I am looking into things

15

like fixed versus floating, you know, things about

16

this valuation --

17

MR. BROWN:

Well, I think here is --

18

first of all, the structure, you are talking about

19

sort of the structure of it versus what they actually

20

did.

21

we had the proper structure and we obtained real

22

benefits, so we actually had a meaningful

23

contribution.

24

I mean, they are arguing both.

They are saying

Our argument on the structure is, I
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1

mean, the structure was flawed from the beginning.

2

mean, they didn't have a resolution setting up a true

3

third-party situation where they were authorized to

4

negotiate and reject the transaction.

5

says "evaluate" in the resolution.

6

committee members testified that they didn't think

7

they had authority to make counteroffers.

8

that's not the kind of committee that approximates

9

arm's-length negotiation.

10

THE COURT:

I

Like I said, it

Two of the

I mean,

And I will tell you -So you are saying actually

11

the confusion about their mandate is one of the issues

12

about the burden-shift to begin with.

13

MR. BROWN:

And that creates an issue.

14

I mean, that is not a giant point.

15

main point, but that is that point.

16

here that I have never seen, honestly.

17

committee members, one of the four abstained from

18

voting on the transaction that he worked on.

19

at the end --

20

THE COURT:

No.

That is not my
There is a fact
One of the

I get that.

I mean,

I am not

21

sure what to make of that, because you get these

22

skittish members of our profession with skittish

23

members of the investment banking community, and so at

24

this end of the process they say let's just make this
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1

as Ivory Soap as we can by having that person not vote

2

so that it is clear that his vote didn't carry the

3

day, even though you have never excluded him from the

4

process, even though he has been substantively part of

5

the discussions.

6
7

MR. BROWN:
is bizarre.

8
9

You know, what does that really do?
I don't know, but to me it

And that's the -THE COURT:

Is it bizarre or is it

just easily explainable by -- lawyers, we get

10

sometimes caught up in things, and so what we do is,

11

you know, we can't disqualify him but let's make

12

sure -- look, there are instructions on this in

13

Sarbanes-Oxley, like excuse the people from the

14

meeting.

15

whether they voted for the deal in his absence.

16

mean, if you were actually going to worry about

17

something like this, you probably should have an

18

executive session without the person and you should

19

talk about the issue of concern, about whether anybody

20

has any concerns about this, if there is any reason to

21

believe that the process has been tainted by this

22

person's involvement.

Some of those things are real.

23

Did he leave the room?

24

MR. BROWN:

I don't know

Do we know?

I don't know.
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1

vote on it.

2

THE COURT:

Right.

But was he sitting

3

in the room?

Because, I mean, even under the

4

psychological theories under which this stuff matters,

5

having him sit there in the room still doesn't really

6

cleanse the issue, because nobody could talk about the

7

problem that gave rise to the abstention, to the

8

extent it was a problem.

9

was it?

10
11

MR. BROWN:

Well, I just think it is

THE COURT:

But was the substance of

another factor.

12
13

But how much of a problem

it a problem?

14

Because -MR. BROWN:

It was because -- here is

15

why.

16

supposedly negotiating, you know, the deal to acquire

17

Minera Mexico, he is negotiating his client's exit

18

from the company.

19

creates a loyalty issue.

20

that.

21

this was not a pristine committee.

22

He is the guy that at the same time he is

And so that's not a conflict that

But it is an issue.

Your Honor has already held
This is not a clean --

You know, there was a guy that has a

23

different agenda, and the extent to which it really

24

conflicts with the minority's goals, I mean, can be
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1

argued about, but there is a difference.

2

I have to get back to -- I don't think you can just

3

not look at what they did.

4
5

And I think

I mean, on price, our point is they
didn't get anything.

6

They lost ground.

THE COURT:

No, no.

I am looking --

7

this is on the burden-shift point?

I am trying -- you

8

know, sometimes the law makes you do things, and I

9

have got this -- one of my whole issues with Kahn v.

10

Lynch is I have really never quite understood the

11

burden-shift and what all the momentum is about, you

12

know, who gets the win if I land on the -- you know,

13

if I fall off my bike seat onto the bar and I get

14

stuck there, besides it being very painful to be stuck

15

there, if I am stuck there, which way -- if the wind

16

blows, which side of the bike I fall off depends on

17

who wins.

18

But our law purports to do this; right?

I mean, it is a preponderance standard.

19

And, you know, the first thing I am

20

supposed to do in the analysis is determine who has

21

the burden of proof.

22

MR. BROWN:

But I don't think you -- I

23

think, Your Honor, if you can go through the evidence

24

and say the preponderance of the evidence here
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1

indicates unfairness to me, then it doesn't matter if

2

the burden has shifted.

3

shifted.

4

you know --

5

Then you can assume it

The preponderance has under either standard,

THE COURT:

Yes.

Analytically, as a

6

person who grew up as a pretty traditional jurist who

7

believes that standards of review are used to decide

8

cases and not labels, it just always is frustrating

9

for me to just not know.

And I think formally

10

speaking, I am supposed to go through this kind of --

11

they have applied for a burden-shift; right?

12

believe there has been an application for a --

I

13

MR. BROWN:

Correct.

14

THE COURT:

-- burden-shift.

15

MR. BROWN:

I mean, my view of it is,

16

honestly, I mean, I kind of -- I think I have a

17

similar approach to Your Honor, which is it doesn't

18

seem all that significant.

19

to say it is 50-50, you lose, because you had the

20

burden, I mean, I don't think we would have won

21

anyway.

22

this, I mean, you have to be convinced.

23
24

You know, if you are going

You know, in a case where we are seeking

THE COURT:

I know, and that's why I

am really -- I mean, I am taking up your time mostly
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1

for my own purposes, because again, I do have a

2

different role.

3

the burden-shift part of Kahn v. Lynch is that nobody

4

really tends to want to spend a whole lot of time on

5

it because the effect of it in the end is so minimal.

6

And I think one of the things about

But why don't I let you stand down.

7

think it probably does make sense for everybody to

8

stretch their legs and take a break.

9

back -- is ten minutes long enough?

10

(Recess taken.)

11

MR. STONE:

I

Can we come

Good morning, Your Honor.

12

Your Honor, I just want to frame, I think, the

13

analysis here, and then I want to go to some of the

14

specific points that Your Honor discussed with

15

Mr. Brown.

16

First, I really think the plaintiffs

17

both in their briefs and in their presentation today

18

really shied away from, if not ignored, the process

19

part of this test.

20

this analysis has to be the process, because not only,

21

as Your Honor mentioned in the latter part of

22

Mr. Brown's argument, does it determine who has the

23

burden here, but it also colors the pricing inquiry.

24

I think the starting point for

And I think the question here today is
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1

whether we are going to find that four highly

2

qualified independent directors who acted in good

3

faith, who relied on a leading investment advisor to

4

determine fairness, did so in error and whether they,

5

in fact, missed by billions of dollars.

6

that there really is no discernible motive, there is

7

no evidence in the record that they had any motive

8

other than to get the best price possible I think is

9

key to answering the question about whether this was a

10

fair deal.

11

view the evidence through that prism.

12

And the fact

So I think we need to make sure that we

There is one point, Your Honor, that I

13

want to address first, because I think it is really a

14

misconception, as I hear it from Your Honor's

15

questions, about what was done with respect to SPCC.

16

THE COURT:

Yes.

I mean, that is

17

important, because I do think, you know, we have all

18

been around enough to see things shift in how you look

19

at a valuation analysis, and they always tend to shift

20

in a certain way.

21

motives, there seems to be a tendency to justify the

22

deal.

23

high-quality advisors to come out with a deal.

24

you know, so I do want to hear about that, because as

Even when there is no discernible

And there are some powerful incentives even for
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1

I understand it, it is conceded that, you know, your

2

clients didn't really buy 90 cents as the copper

3

price; right?

Correct?

4

MR. STONE:

Well --

5

THE COURT:

That the company was using

6

that -- you know, as I said, there is always kind --

7

but we always create a certain amount of cognitive

8

dissonance in life.

9

cents as its planning metric, that that is a

That the company is using 90

10

conservative assumption, and that is not the basis on

11

which the deal got done.

12

looking at the world, this was a really dumb deal;

13

right?

And if that was the basis of

14

MR. STONE:

No.

15

THE COURT:

No?

16

MR. STONE:

No.

17

THE COURT:

Okay.

18

MR. STONE:

On a relative basis 90

19
20

cents works.

Then --

Ninety cents is fair.
THE COURT:

On a relative basis, if I

21

have an overvalued asset and I know it to be

22

overvalued and I can turn it into cash, I would not

23

buy another similar asset and then jack its value up

24

by what I believe to be market foolishness and,
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1

instead of monetizing my good fortune to be holding

2

onto an asset that the market is improvidently

3

valuing, engaging in the same foolishness, unless I

4

thought I could then turn around and sell immediately

5

the combined thing for an even more foolish thing.

6

So that's why I really don't get the

7

90-cent story, because it can't cohere with your

8

clients believing that the market price of Southern

9

Peru was real, which means you could have gone out and

10

done a secondary offering of stock and gotten

11

3 billion bucks.

12

away 3 billion bucks to get back two, that is stupid;

13

right?

And if you do a deal where you give

14

MR. STONE:

Right, Your Honor.

15

THE COURT:

And that's why

16

Mr. Handelsman, who is a sharp cookie, who has been

17

hired by really -- he worked for very sharp cookies in

18

Chicago; right?

19

MR. STONE:

Right.

20

THE COURT:

They don't hire -- I don't

21

think the Pritzker family is kind of keeping a fool

22

around for decades.

23

not being pejorative, but his sell to me was, no, it

24

wasn't 90 cents.

And his sell to me, and again,

This is a bull market for copper.
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1

Minera Mexico is even -- is probably even more

2

undervalued than us.

3

undervalued, you know, asset that we can bring

4

together with us and take advantage of a great ride in

5

the copper market.

6

This is a great chance to buy an

That was his sell; right?

And if that's his sell, he is not

7

saying he ever evaluated this deal like 90 cents per

8

share was the right copper price, and it makes sense.

9

I mean, I understand how people can get into --

10

MR. STONE:

That's correct,

11

Your Honor.

12

the directors hoped 90 cents would not be the price.

13

I think they believed, as Your Honor said, that demand

14

for copper was increasing.

15

You are right.

No, no.

We hoped that, certainly

Our point is that the deal works if

16

you use that 90 cents.

But let me get back to the

17

point that I was trying to address on SPCC.

18

not the case that the advisors didn't look at SPCC.

So it is

19

THE COURT:

Okay.

20

MR. STONE:

So two things about that.

21

Number one, first of all, Minera was controlled by

22

Grupo.

23

projections and their numbers and everything else, and

24

they spent a lot more time on it.

The advisors had to be more skeptical of their

No question about
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1

it.

They had confidence in people like Raul Jacob,

2

who they dealt with every day, who was in charge of

3

projections for SPCC, so they had a certain level of

4

confidence going in.

5
6

THE COURT:

Grupo Mexico already

controlled Southern Peru, though, too.

7
8

But certainly --

MR. STONE:

They did, indeed.

They

THE COURT:

And Raul Jacob, I mean,

did.

9
10

again, you are an independent director of a controlled

11

company.

12

MR. STONE:

Right.

13

THE COURT:

That doesn't mean you

14

should be hostile --

15

MR. STONE:

Right.

16

THE COURT:

-- to management.

17

MR. STONE:

But they were separately

18

managed entities.

19

But the real point is Anderson & Schwab went in and

20

did the same analysis as they did on Minera and they

21

did on SPCC, and I can show you --

22
23
24

There is no question about that.

THE COURT:

Okay.

Yes, where in the

MR. STONE:

Okay.

This is the

record is that?
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1

deposition of Thomas Parker, who was the main copper

2

analyst with Anderson & Schwab.

3

asked him a number of questions about his due

4

diligence, and they were focusing mostly on the Mintec

5

reports for Minera, and he was talking about the fact

6

that they went through and analyzed those in detail,

7

taking geologic information, ore reserves, designing a

8

pit, looking at the assumptions underlying these

9

things.

10

And the plaintiffs

And he was asked a question on page 41

11

of his deposition:

12

work was focused more on assessing the reliability of

13

the geostatistical program that Mintec was using?

14

"So is it fair to say that your

"Answer:

I wouldn't characterize it

15

as the reliability of the program.

16

you know, they are commercial software.

17

doing, the geostatistical package and hence the ore

18

reserves that drives the mine plan was just one piece

19

of what we were reviewing.

20

verifying that the assumptions that go into the

21

forward plans for both companies were reasonable and

22

supported by historical data."

23
24

The programs are,
What we were

In a general sense we were

And that's just one example of his
testimony.
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1

And Goldman Sachs, there is testimony

2

from Mr. Sanchez as well that they did due diligence

3

on SPCC.

4

level of analysis on SPCC, and I am not sure where

5

that misconception arose.

6

So it is not as if they didn't do the same

THE COURT:

Well, I mean, you know,

7

obviously, in litigation misconceptions can arise, you

8

know, I mean, obviously, the point of no incentives to

9

share your conceptions of the world or vice versa.

10

MR. STONE:

The only thing --

11

THE COURT:

But what I am saying is

12

were there reports generated on the reserves, the

13

changes in reserves, on the reserve levels at Minera

14

Mexico and other aspects of what is going on at Minera

15

Mexico which were not done at Southern Peru by

16

independent people?

17

MR. STONE:

18

but we only know that they looked at both.

19

don't think the record reflects any particular --

20

THE COURT:

We don't know the detail,
And I

What you are saying is the

21

plaintiffs can't stand up with a report in their hand

22

and say, "Look, this is a fully updated report from

23

Minera Mexico done by independent advisors employed by

24

the special committee specifically for that purpose,
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1

and there is no comparable report for Southern Peru

2

itself"?

3

MR. STONE:

That's right.

And, in

4

fact, the record reflects that A&S made adjustments to

5

both the projections of Minera and the projections of

6

SPCC, and those were accepted by Goldman and by the

7

special committee.

8

companies.

9

So they certainly looked at both

And one of the things also, Your

10

Honor, I think it is important to understand is -- and

11

this goes back to a question that Your Honor asked our

12

expert on the stand, which I want to make sure Your

13

Honor understands what he was saying.

14

Professor Schwartz whether he had reviewed the

15

projections of SPCC in detail, and he said, "No, I

16

haven't."

17

reason is these studies take six years.

18

Honor can take judicial notice of what is in the 10-K.

19

It took six years for them to update the reserves at

20

SPCC.

21

drilling programs.

22

seismic data.

23

takes six years.

24

He relied on A&S.

You asked

And he had to.

They are longitudinal studies.
They analyze those.

And the

I think Your

They do
They do

They do lots of geological studies.

It

Now, I suppose Professor Schwartz
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1

could have done that.

2

people to go in and do that to make sure that he in

3

detail had confidence in the projections of either of

4

the companies.

5

time -- I guess we have been at this six years, so

6

maybe if he started at Day One, he could have done it.

7

But it is not as simple as the typical DCF that you do

8

when you look at the projections and you get behind

9

the assumptions.

10

a company.

11

that.

He would have needed an army of

But it is just not possible in the

And, I mean, it is not that kind of

It is much, much more complicated than

12

And so Professor Schwartz certainly

13

did all the economic analysis, and that's reflected in

14

his report.

15

didn't get down to the level of detail that he as a

16

mining expert and someone who worked with a mining

17

company for ten years could have done but didn't have

18

the time to do.

19

He looked at those projections.

THE COURT:

He just

But what I am really, I

20

think, focused on is symmetry.

And so you are telling

21

me there is really no "there" there when it comes to

22

the plaintiff's assertion that there was this big

23

update of everything that was done at Minera by

24

independent advisors to the special committee and,
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1

frankly, with Grupo Mexico pushing a valuation of

2

Minera that's aggressive and that there was nothing

3

done comparable on the Southern Peru side.

4

not the case.

5

MR. STONE:

This is

This is not the case.

6

there were independent consultants at SPCC working,

7

just as there were at Mintec, on updating reserves.

8
9

18

Who were they under the

control of, these people being hired?
MR. STONE:

Well, they are paid

ultimately by SPCC or by Minera.

16
17

I don't know if it was

THE COURT:

14
15

MR. STONE:

Mintec that was hired at SPCC as well that --

12
13

Were they the same

consultants?

10
11

THE COURT:

THE COURT:

So Mintec was working for

MR. STONE:

Correct.

Minera Mexico.
I don't know who

19

the consultant was at SPCC.

20

big point of the fact that the reserve estimates --

21

And

THE COURT:

But the plaintiffs make a

I think what your friends

22

are saying is Grupo Mexico is trying to, you know --

23

imagine it is a house; right?

24

expert to go in and, like, go through and say let's

They have hired the
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1

make the house look as spiffy as we can when we are

2

going to sell it.

3

their control doing that.

4

And they have got people under

What comparable effort is there of the

5

special committee to say, "Well, that's nice that you

6

are doing that, but if we are going to be apples to

7

apples here and we are going to look at everything

8

current, then our currency is even more valuable,

9

because if you look at our reserves, if you look at

10

what we have to offer, we get more valuable under

11

those things, and so you shouldn't be -- you can't

12

justify this ask."

13

MR. STONE:

Right.

14

THE COURT:

That's what I think they

MR. STONE:

That's what they are

15
16

are saying.

17

saying, and I think what they are saying is completely

18

unsupported by the record.

19

record is that Anderson & Schwab did due diligence on

20

both companies, and there is no evidence that they did

21

a deeper level of --

22
23
24

THE COURT:
Schwab working for?

In fact, what is in the

And who was Anderson &

The special committee?

MR. STONE:

The special committee.
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1

They were independent consultants hired by the special

2

committee.

3

The other point I wanted to make with

4

regard to that is Your Honor had several questions

5

about, okay, so how do I translate reserves into

6

production.

7

but it is a very complicated question.

8

again -- it is true that, you know, Goldman in their

9

sensitivity analysis did not take into account what

And I think that's an excellent question,
It is not,

10

would happen at higher copper prices.

11

is a very, very complicated analysis, and it has to

12

take into account things like capital expenditures and

13

capacity.

14

But again, that

I think you heard some testimony, and

15

I forget whether it was from Professor Schwartz or

16

from one of the directors, these companies are

17

capacity-constrained.

18

copper.

19

of reserves that they can tap, but they can only tap

20

so much if it is filling up the capacity in their

21

plant every single day.

22

to build a new plant, which is huge capital

23

expenditures and several years.

24

They can only produce so much

So as the reserves go up, they may have lots

And the only option then is

So it is not as easy as, you know,
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1

saying that, oh, we are necessarily going to change a

2

production plan, because, in fact, it may not change

3

at all.

4

THE COURT:

Right.

6

MR. STONE:

It might well.

7

THE COURT:

And the definitions of

5

It may not.

But

it might well.

8

reserves are really set to some sort of economic

9

viability factor; right?

10

MR. STONE:

Correct.

11

THE COURT:

And that's determined a

12

They are.

lot by pricing, isn't it?

13

MR. STONE:

It is determined by

14

pricing, but when the price goes up -- for instance,

15

every year when the company has to do its SEC filings,

16

they have to go back to their production people and

17

they have to say, "All right, at this new price that

18

the SEC is requiring us to use, how does that change

19

your production plan?"

20

all.

21

circumstances are.

22

It depends.

And it may not change it at

It just depends on what the

So you can make assumptions about

23

that, but, you know, what we do have in the record?

24

The only evidence in the record on increase in
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1

reserves I think is Mr. Sanchez in his deposition

2

saying that Minera Mexico increases faster than

3

Southern Peru; the directors, who both testified,

4

Minera Mexico increases faster than Southern Peru; and

5

then we have the 10-Ks, which we have summarized in a

6

chart, that shows that, in fact, Minera Mexico

7

increases faster.

8
9

And, Your Honor, just so it is clear,
that chart also takes into account the update in

10

reserves on the Southern Peru side as of 2006, which

11

had not yet happened at the Minera Mexico side.

12

in fact, without that updated study and if you

13

would -- or alternatively, if you have included Minera

14

Mexico's updated study, which I think came out several

15

years later, you would see that Minera actually

16

increases even faster.

17

THE COURT:

So,

Talk to me about how

18

much -- it is almost a philosophical discussion, but

19

how much of this chart can I consider?

20

MR. STONE:

Well, Your Honor, I think

21

that if this were a point that we were talking about

22

that, for instance, if this were an input into a DCF,

23

I think we would have trouble, based on the current

24

case law, considering it, because it certainly is not
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1

something that was known or knowable as of the time of

2

the valuation.

3

THE COURT:

No.

That's right.

So we

4

have this where we say, look, the committee has got to

5

justify -- as I understand, your point on this is the

6

following:

7

somebody else.

8

looking at this, and they have explained what they did

9

based on what they knew at the time.

My clients, I mean -- or you represent
But the special committee had a way of

10

MR. STONE:

Right.

11

THE COURT:

The plaintiffs want to say

12

it caused grievous harm and that the committee had no

13

basis to make any rough judgments about this.

14

so long as the committee has -- if you are just trying

15

to -- if you are trying to sort of get to the point

16

where you say, you know, something unfair was done and

17

the committee has a basis for what it is saying and

18

what it knew at the time, why should the Court blind

19

itself to the fact that, frankly, the way things

20

turned out were consistent with what the committee's

21

assumptions are?

22

MR. STONE:

Well,

That's what I am getting

23

to, Your Honor.

This is corroborative of the advice

24

that the committee was given by Goldman Sachs and
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1

ultimately of the view that the committee formed.

2

the fact we had price increases --

3

THE COURT:

And

But what I am talking

4

about -- and I did this to Mr. Brown, and it is a

5

difference between ultimately our roles and the way it

6

affects you, because there is ultimately an appellate

7

court that looks at these things.

8

this distinction?

9

that you say he is not going to give a damage award to

Where in the law is

Because intuitively it makes sense

10

someone without considering whether there is any

11

damage.

12

You know, we wouldn't say like a

13

doctor says, "Here is all the things I took into

14

account," and the patient has another credible side of

15

the story, but then it turns out that the doctor's

16

treatment plan pans out, and, you know -- but where in

17

our law do we get this distinction?

18

that make it?

19

MR. STONE:

Are there cases

Well, there are cases

20

certainly, Your Honor, that would hold that for

21

valuation purposes, the valuation analyst in an

22

appraisal action or in entire fairness actions needs

23

to look at what is known or knowable as of the

24

valuation date.
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1

THE COURT:

Right.

2

MR. STONE:

And I think that's pretty

3

well established.

4

are going to present post-transaction evidence that is

5

designed not necessarily to an evaluation as it is to

6

corroborate or support other types of evidence, I

7

don't think there is anything wrong with that.

8
9

I do think, however, that if you

And what we are doing here, even
though I understand this has numbers and it is

10

arguably economic, is showing -- and, look, if there

11

had been price increases leading up to the time of the

12

transaction, we may have had some pre-transaction data

13

to make precisely the same point.

14

the copper prices were in the doldrums for several

15

years, and we didn't have any recent data that would

16

be indicative of this point, but lo and behold, since

17

this case has taken six or seven years, we had

18

post-transaction data to show the same point.

19

I mean, my view is philosophically that this ought to

20

be accepted and viewed and considered by the Court.

21

THE COURT:

The problem is that

And so,

Well, and I get that, and

22

that's a plausible thing.

23

something that you can cite to for that proposition.

24

MR. STONE:

But there is not a case or

I think that there are
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1

cases where courts have taken into account

2

post-transaction information.

3

is a case that would precisely articulate a standard

4

that says it is not okay for valuation but that it is

5

okay for other types of things.

6

THE COURT:

I don't know that there

Well, how do -- don't I

7

really do have -- don't I have to look at this as if

8

the special committee -- that Mr. Handelsman's story

9

is the story, which is that, you know, Goldman -- that

10

this 90-cent thing was not what anybody believed; that

11

what they believed was when you had the appropriately

12

bullish perspective on the marketplace, Minera Mexico

13

was a good deal to buy.

14

Why isn't Goldman doing an analysis

15

that actually is based on the underlying premise given

16

by the committee for its actions?

17

understand it, the relative valuation used a 90-cent

18

copper price.

19
20
21

Well, because as I

MR. STONE:

It used prices between 90

THE COURT:

Right.

cents and $1.20.
But it yields --

22

when you, you know, untangle it all, it yields values

23

for Minera Mexico which don't support the deal being

24

particularly apt, being a good deal; right?
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1

MR. STONE:

No.

2

THE COURT:

Well, then walk me through

3

why at 90 cents per share -- tell me what Minera

4

Mexico is worth.

5

relative stuff.

6

And I don't want to hear about this

MR. STONE:

Okay.

I am not going to

7

tell you about relative stuff.

I am going to tell you

8

about a DCF analysis of SPCC; okay?

9

one, but they weren't the only ones who did analyses

So Goldman did

10

of SPCC.

11

what?

12

the analysts' numbers came out at.

13

about half of the market price.

14

were 21 and $20 a share when the stock was trading at

15

40.

16

That's something that UBS took a look at.

17

shared with the special committee.

18

Analysts did them as well.

And you know

Goldman's numbers came out very similar to what
And they were

The analysts' numbers

That's something that Goldman took a look at.

THE COURT:

Okay.

That was

And what I am

19

saying there, you know, because you are an excellent

20

lawyer, and you know a little bit about the business

21

side of things because you have been an excellent

22

business lawyer for years, is the committee had to be

23

believing that the DCF was wrong, that it was not an

24

appropriately realistic assessment of the future of
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1

Southern Peru and that it was artificially low,

2

because otherwise, if it believed that Southern Peru

3

was trading at twice -- you said it to be twice its

4

DCF.

5

MR. STONE:

It was its NAV, yes.

6

THE COURT:

They should have

7

immediately done a secondary offering and never bought

8

another company, much less take your market valuation

9

and let's buy another company for twice its DCF value?

10
11

MR. STONE:

Right.

But, Your Honor, I

THE COURT:

But, see, this is

think --

12
13

important.

14

monetize what was given to Grupo Mexico at the market

15

price, that you could get $3 billion.

16
17

Your clients conceded that they could

MR. STONE:

Not all at once maybe, but

THE COURT:

Well, but even getting

yes.

18
19

close, it is not -- even Strine doesn't give

20

$3 billion -- tell me, I have got a piece of paper

21

that the market is valuing twice as much as what it is

22

worth.

23

else is in my situation, but they don't have any

24

market for what they have, and I know this is the

I could go get the market price.
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1

situation.

So rather than sell my asset at twice its

2

fundamental earnings worth, I buy someone else.

3

That's called charity.

4

the controlling stockholder, it is called unfairness.

And when it is done towards

5

So your client's story can't work at

6

90 cents because at 90 cents Mr. Brown's case, it is

7

pretty slam dunk.

8

nice the CEO of Grupo Mexico is, you know, and however

9

excited you are about Mexico winning the under-17

You can't do that.

No matter how

10

World Cup, they cannot be rewarded with public company

11

stockholders' money in that way.

12

saying I don't understand your committee's story to

13

hold up at 90 cents per share and why they weren't

14

asking the banker, "This is really weird.

15

you -- if we believe that the market -- if

16

Mr. Handelsman really believed the long-term copper

17

price was $1.20, $1.30, why aren't we doing the

18

relative valuation on those metrics?

19

and, Goldman, if you are telling us you won't give us

20

a DCF value at that level, then we are not doing the

21

deal."

And that's why I am

And if we can't

22

How do you answer that?

23

MR. STONE:

24

Why haven't

Why isn't --

I mean, I think that's in

some ways precisely consistent with what happened,
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1

because Goldman first did a DCF of Minera, and the

2

committee looked at it and they said, "Wow, that's

3

really a lot lower than the 3.1 billion that Grupo

4

pegged it to.

5

number they came out with was 1.7 billion or something

6

like that.

7

them, and they said a billion dollars of the

8

difference is due to assumptions about copper price.

9

If you use the $1 that is in Minera Mexico's

How do you explain that?"

And the

And, in fact, Goldman explained that to

10

projections, it accounts for a billion dollars.

11

are almost up to the $3 billion.

12
13

THE COURT:

All right.

You

Wait a minute.

Let's start with that.

14

MR. STONE:

Okay.

15

THE COURT:

So if you use the $1, you

16

said you are almost up to -- you close the gap.

17

MR. STONE:

Almost.

18

THE COURT:

So what that means is in

19

normalizing the way you look at this, they are saying

20

we are paying with this.

This is our market multiple.

21

We are paying with this.

We know the cash value of

22

this.

23

buck --

24

Minera Mexico is only a billion-seven under a

MR. STONE:

No.

No.
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1

which is what Goldman used.

2
3

Okay.

If you bring it up

MR. STONE:

If you bring up to a buck,

to a buck --

4
5

THE COURT:

you are at 2.7 billion.

6

THE COURT:

You are at 2.7.

7

MR. STONE:

Right.

8

THE COURT:

And the market at that

9
10

time for Southern Peru would be what; about 3?

Do we

know?

11

MR. STONE:

The market capitalization?

12

THE COURT:

Whatever the ask was.

13

MR. STONE:

Yes, 3.1 billion; that's

14

right.

And the other two factors which took it

15

actually well over 3.1 billion were an assumption

16

about taxes and the downward adjustments that

17

Anderson & Schwab had made on the projections of

18

Minera.

19

get up to $3.7 billion.

And if you add all of those up, you actually

20
21

So --

THE COURT:

No.

The Anderson &

Schwab, that's your own advisors.

22

MR. STONE:

I understand.

That's our

23

own advisors.

So you take that out of the equation,

24

though; you are still up over the 3.1 just with the
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1

tax assumption, which is something that, as we found

2

out, came true.

3

So I think that was Step 1.
Then they went to doing a DCF of SPCC,

4

and they came out with numbers, as Mr. Handelsman

5

testified, that were well below the market price that

6

were again sort of within the range of Minera Mexico.

7

And they said, "What is the deal here?"

8

looked at it and said this is the way the market is

9

treating these companies.

10
11

And they

This is the way it is

trading.
THE COURT:

But how do they get to

12

where -- how do I get to what their belief is?

13

Because 2.7 is still a fairly big gap from 3.1.

14
15
16
17
18

MR. STONE:

There is no gap if you

take into account the tax credit that Minera had.
THE COURT:

Well, how did the special

committee treat the tax credit?
MR. STONE:

Well, Goldman did a

19

sensitivity analysis on it in the end, but -- and they

20

actually did it in their DCF of Minera as well.

21

was worth, in the middle, half a billion dollars.

22
23
24

THE COURT:

It

If the committee -- at a

dollar what was the DCF model for Southern Peru?
MR. STONE:

If they did it at a
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1

dollar?

2

THE COURT:

Yes.

4

MR. STONE:

I can look it up.

5

THE COURT:

-- under the Goldman

MR. STONE:

At a dollar it looks like

3

6
7

What was Southern

Peru worth --

model?

8

it was about $2-1/2 billion.

9

trading at roughly 3.1 at the time.

10

THE COURT:

All right?

And it was

And then at a dollar

11

Minera Mexico they are saying is worth more than the

12

DCF value of Southern Peru?

13

MR. STONE:

Correct.

14

THE COURT:

But not as much as the

15

market value of Southern Peru.

16

MR. STONE:

Correct.

17

THE COURT:

And it is still not a good

18

deal to do that deal; right?

19

MR. STONE:

At a dollar?

20

THE COURT:

Your clients testified

21

that, you know, you can factor all the things --

22

basically, you could get the market price.

23

MR. STONE:

24

I think what my client

testified was for the whole company.
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1
2

THE COURT:
overlay doesn't help.

3
4

Well, see, a control

MR. STONE:

I know it doesn't help.

am just telling you that's what the testimony was.

5

THE COURT:

No.

I mean, constraining

6

options.

7

you know, and no one -- it would be very strange to

8

think it was selling at a control premium.

9

MR. STONE:

I mean, this was a very large block of --

I am not saying that it

10

was.

11

price was what it was and he believed it, yes.

I am just saying -- what he is saying is the

12
13

THE COURT:

Exactly.

Which meant that

you could do a secondary offering of some kind.

14

MR. STONE:

Well, I don't know that

15

anyone opined on that, Your Honor, because there are

16

lots of --

17

THE COURT:

All I am saying is --

18

MR. STONE:

There are lots of factors

19

that go into whether a secondary offering with

20

dilution will actually get you the benefit that you

21

expect from it.

22

I

THE COURT:

I understand that

23

dilution -- you know, one of your arguments, as you

24

know, out of this case is the float.
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1

really understanding how having a more diversified

2

stockholder base with a bigger, you know, public float

3

is going to be worse for everybody than what was done.

4

And it gets back to the point is if your clients

5

basically tell me the market price is the market

6

price, and the market price is 3.1 billion and you are

7

only up to 2.7 billion, and you are trading at a

8

multiple to DCF and you are buying something else at a

9

multiple to DCF, that sounds like a pretty classic

10

dumb deal.

11
12

That's not what my clients

THE COURT:

Well, that's what I am

MR. STONE:

They believed, as they

believed.

13
14

MR. STONE:

trying --

15
16

testified, that they were getting a bargain; that

17

Minera was worth more than the consideration that

18

Grupo received.

19

THE COURT:

And I thought that's what

20

I was -- I thought I was engaging you on your own

21

argument by saying that's why your clients must have

22

believed -- right? -- that really the long-term copper

23

price was higher, materially higher than 90 cents per

24

share.
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1
2

MR. STONE:
doubt about that.

3

I don't think there is any

I think --

THE COURT:

But that's why -- why

4

didn't they say to their advisors, "Get this straight

5

and figure it out" and say to Southern Peru and,

6

frankly, to Grupo Mexico, "We are not getting it.

7

are telling the public that our long-term prospects

8

are 90 cents per share -- the long-term copper price

9

is 90 cents per share.

We are not doing this.

We

If you

10

want to do this relative valuation, if you are really

11

telling us we are trading at twice DCF, then we are

12

not going to be a buyer at twice DCF because I am

13

Mr. Handelsman and I work for the Pritzkers."

14

MR. STONE:

Your Honor --

15

THE COURT:

And I want to get this

16

straight.

And that's where I am trying to figure out,

17

you know, he has got liquidity issues.

18

issue, and you mentioned about liquidity.

19

locked up; right?

There is this
They are

20

MR. STONE:

Not locked up.

21

THE COURT:

What are they?

22

MR. STONE:

Restricted.

23

THE COURT:

So how much can they sell,

24

you know --

CHANCERY COURT REPORTERS

A2511

101

1
2

MR. STONE:

I don't know.

They could

dribble it out over time.

3

THE COURT:

Over a long time.

4

MR. STONE:

Yes.

5

THE COURT:

As long as this case;

7

MR. STONE:

Maybe longer.

8

THE COURT:

Maybe even longer.

9

MR. STONE:

Your Honor, this really

6

right?

10

goes back to the same point.

11

question.

12

think Mr. Palomino made this very clear -- the

13

committee considered it to be in their best interest

14

in the negotiations to push for lower copper prices.

15

And the reason that they did that is because they

16

believed that as you increase the copper prices, the

17

value of Minera goes up faster than SPCC.

18

And it is a good

But from a negotiation standpoint -- and I

So maybe they were wrong about that.

19

They were advised that by their advisors, and they

20

held that firm belief.

21

they didn't want to say, "Hey, let's do the DCF at a

22

buck 20."

23
24

And so in the negotiations

THE COURT:
level of subtlety.

Well, we are not at this

It brings to mind Bismarck or
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1

Kissinger or something.

2

What you are saying is that from a

3

business standpoint, the strategic rationale for this

4

deal was, frankly, very bullish copper prices, much

5

great demand for copper.

6

be able to take advantage of that and get it at a good

7

price.

Get another asset that will

That's their ultimate business objective.

8

MR. STONE:

Right.

Get reserves.

9

THE COURT:

In order to do that,

10

because the target of that objective was actually more

11

price-sensitive than the buyer and would value --

12

would benefit in negotiations more from a more bullish

13

thing, incurs the use of valuation metrics that on

14

their face look really idiotic.

15

idiotic in this way is what we talked about.

16

to suggest that the market -- that this was a great

17

time to monetize whatever you had in Southern Peru or

18

some of it, because if you are getting twice what a

19

DCF is in the market and it is not something new, you

20

probably ought to get some cash out of it at this

21

point.

Well, they look
It tends

22

MR. STONE:

And, Your Honor, I mean --

23

THE COURT:

But then it gets to this

24

thing, so okay; say I am indulging that and I don't
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1

have any conflict.

2

floating exchange ratio.

3

The committee -- explain to me the

MR. STONE:

The floating exchange

5

THE COURT:

Or whatever it was.

6

MR. STONE:

They wanted a fixed

THE COURT:

The fixed.

4

7

ratio.

exchange ratio.

8
9

Explain to me

that part of the deal.

10

MR. STONE:

Okay.

So Grupo Mexico

11

originally offered 72 million shares.

They said

12

that's what they wanted the consideration to be.

13

they said it is a floating exchange ratio, so it is

14

going to rise --

But

15

THE COURT:

Right.

16

MR. STONE:

-- or fall depending on

17

the stock price of SPCC.

18

The committee said no.

We would like

19

to have a fixed number of shares so that we are not

20

subject to the vagaries and the volatility, frankly,

21

of the market.

22

out where the market was going to go.

23

out, it started going up pretty rapidly.

24

then, as of the time of the closing, nobody knew how

Nobody knew when this first started
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1

sustainable that was.

2

let's get a fixed number of shares so we are not

3

subject to the ups and downs of the marketplace.

4
5

So, you know, their idea was

THE COURT:

And what was ultimately

done, though, was what?

6

MR. STONE:

A fixed exchange ratio.

7

THE COURT:

But then the value went

MR. STONE:

The value went up

8

up.

9
10

significantly, because copper prices went up

11

significantly.

12

THE COURT:

That's my point.

14

MR. STONE:

Right.

15

THE COURT:

I want to unwind the

13

16

Which

is -They couldn't --

analytical road with your clients.

17

MR. STONE:

I am sorry?

18

THE COURT:

Well, Step 1 was

19

strategically this deal only makes sense economically

20

if you have got a bullish sense of copper pricing.

21
22
23
24

MR. STONE:

Well, you can do that,

THE COURT:

Well, again, then you are

but -- okay.

back to you don't pay $3 billion that's real
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1

$3 billion for something --

2

MR. STONE:

If you are paying $3

3

billion.

4

due diligence and the negotiations the copper price

5

had gone down and the stock price had gone down --

6

In other words, if during the term of the

THE COURT:

Let me just say my

7

simplistic view of this is if your clients are not

8

going to challenge, as they did not challenge, the

9

market value of Southern Peru stock, then Southern

10

Peru, the stock they gave up was basically worth the

11

market price with some sort of factoring discount that

12

nobody in the case has come up with, but I am not

13

going to price it hundreds of millions of dollars.

14
15
16

MR. STONE:

Right.

And that went up

and down over time.
THE COURT:

It went up and down.

But

17

the first premise has to be -- so my first premise is

18

you don't give $3 billion for overpriced assets that

19

you think are trading at an artificially high price.

20

You know, when the market is artificially high-valuing

21

assets, you monetize them.

22

that asset class.

You don't go deeper into

23

MR. STONE:

But that's not --

24

THE COURT:

Right.

So the premise was
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1

these were not dumb people.

2

MR. STONE:

Right.

3

THE COURT:

So the first step is no,

4

we are bullish on copper.

5

MR. STONE:

Well, they were somewhat

6

bullish on copper, but I think everyone was uncertain

7

about it.

8

being --

But, Your Honor, in terms of the market

9

THE COURT:

Again, if they are --

10

MR. STONE:

In terms of the market

THE COURT:

If they are not bullish on

11

being --

12
13

copper, this deal makes no sense; right?

14

be bullish on the prospects of Minera Mexico, and the

15

primary thing that you focused on here with that is

16

their copper.

17
18

MR. STONE:

And getting the copper at

THE COURT:

And so Step 1 that

MR. STONE:

Getting the copper at a

a price --

19
20

They have to

that's --

21
22

price that makes sense makes this deal make sense, and

23

that depends --

24

THE COURT:

And your second point --
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1
2

MR. STONE:

-- and that depends on

your view of the world going forward.

3

THE COURT:

But what I am saying is

4

the second subtle thing is the deal -- at least the

5

way I am seeing it is the only thing that makes sense

6

is what Handelsman said.

7

makes sense.

In a bullish world the deal

8

MR. STONE:

Okay.

9

THE COURT:

The second step is

10

negotiating dynamic.

Though we may not necessarily

11

want to be so transparent about what -- how we look at

12

this, and then when we bargain, we actually -- let's

13

use lower copper price metrics because that's actually

14

better for us, because it obscures the fact that we

15

think Minera Mexico in a world of increased copper

16

prices is actually going to increase in value even

17

more than we will on a relative basis.

18

MR. STONE:

Right.

19

THE COURT:

Step 2.

20

MR. STONE:

Yes.

21

THE COURT:

Step 3 is this exchange

22

thing where, you know, they get a fixed number of

23

shares; right?

24

MR. STONE:

Right.
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1

THE COURT:

And we are the public

2

market company, which means if our Premise 1 is bought

3

by the marketplace, then we are going to rise in

4

value, not fall in value.

5

rises during the course between signing this up and

6

closure, we pay more.

7

lock this in now.

8
9

Therefore, as our price

And we should do -- we should

What was the thinking around that?

MR. STONE:

The thinking was, as the

directors testified, they wanted to protect the

10

downside.

11

say we think that SPCC and Minera and every other

12

copper company are using conservative long-term copper

13

prices.

14

it is also okay at the same time to say I want to

15

protect my downside.

16

can't predict it.

17

enjoying an increase in copper now.

18

continues.

19

to go up.

20

closing it goes down, I am going to look like a real

21

idiot if I haven't done something to protect myself.

22

It is okay to be optimistic.

It is okay to

We actually think the price is higher.

But

What if the price goes down?

Copper is volatile.

I

Yes, we are

Yes, we hope it

Yes, this deal makes sense if it continues
But if between the time of signing and

THE COURT:

Well, did they negotiate

23

for -- I mean, you could do asymmetrical collars.

24

they negotiate for one?
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1

MR. STONE:

Well, they asked for a

2

collar, but they already had their fixed exchange

3

ratio, and they believed that that combined with the

4

fact that they thought that these two companies would

5

rise and fall relatively the same would protect them.

6

THE COURT:

Well, that's what I said.

7

So that's another -- so if you are assuming an

8

artificial world, I mean, again, we are back to World

9

1, where we, see, in our heart of hearts believe that

10

the price of copper is going up, that actually Minera

11

Mexico is actually becoming comparatively more

12

valuable even though our actual cost of acquisition is

13

going up.

14

originally was willing to take just a chunk fixed;

15

right?

But our negotiating adversary, you know,

16

MR. STONE:

No.

17

THE COURT:

No?

18

MR. STONE:

They wanted a floating

19

number.

20

as --

They originally offered 72 million shares

21

THE COURT:

So we will go --

22

MR. STONE:

And that 72 million shares

23
24

on the date of the closing was worth over 4 billion.
THE COURT:

But that's why you
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1

can't -- and that gets back to another issue I asked

2

Mr. Brown about.

3

whether the committee made any progress from the

4

opening bid.

You two fundamentally disagree on

5

MR. STONE:

Correct.

6

THE COURT:

He focuses on the economic

7

number.

You focus on the indicative number of shares.

8
9

MR. STONE:
find his argument silly.

Correct.

And I, frankly,

I mean, it is a coincidence

10

that the market price was such that ultimately those

11

67 million shares were worth $3.1 billion,

12

approximately.

13

process.

14

them.

15
16
17

And the fact is that this was a robust

There were 24 meetings.

THE COURT:

People attended

But if it is silly, it is

silly in both directions, isn't it?
MR. STONE:

Well, no, no.

Because

18

ultimately the amount of SPCC -- the chunk of the

19

equity that SPCC had to give up in order to get Minera

20

Mexico was smaller.

21

THE COURT:

Well --

22

MR. STONE:

Yes.

It was 67 million

23

shares instead of 72.

That's a reduction in the

24

amount of equity that they gave up.

And I think
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1

that's the appropriate way to look at it.

2

THE COURT:

But I think what Mr. Brown

3

was saying is what they were focused on was saying

4

Minera Mexico was worth approximately the $3.1

5

billion.

6

MR. STONE:

That's what Grupo said.

7

THE COURT:

Well, that's a deal, and

8

Grupo wanted 3 to 3.1 billion, and what they

9

ultimately got was between 3 and 3.1 billion in your

10

stock.

11
12

MR. STONE:

Right.

And that's

THE COURT:

And that the reason why it

coincidental.

13
14

is called an indicative figure is that the key focus

15

was, from Grupo Mexico, is we want $3.1 billion.

16

turns out to equal 3.1 billion -- I am just figuring

17

why it is indicative -- is the number of shares.

What

18

MR. STONE:

Right.

19

THE COURT:

And at the end of the

20

negotiation they got pretty much exactly their ask.

21
22

MR. STONE:

of the equity of Southern Peru Copper Company.

23
24

They got a smaller amount

THE COURT:

So you are translating

their ask --
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1
2

MR. STONE:
ask.

I am not translating their

I am saying that's what they got.

3

THE COURT:

What was their ask was --

4

MR. STONE:

72 million shares on a --

5

THE COURT:

But their ask was -- you

6

are then translating it by a future market price for

7

something.

8

MR. STONE:

No.

9

THE COURT:

The 72.3 million shares

10

was come up with by Grupo Mexico by saying we have

11

something we consider to be worth between 3 and 3.1

12

billion and we want currency from you equal to that

13

value.

14

MR. STONE:

Okay.

15

THE COURT:

Right?

16

MR. STONE:

Right.

But as a

17

percentage of the equity, that was a smaller --

18

ultimately what was given was a smaller number.

19
20

THE COURT:

because the stock price had gone up.

21

MR. STONE:

22

company was more valuable.

23

THE COURT:

24

Well, ultimately, yes,

That's right.

Well, right.

So now the

But there is

not -- and what I have to assume about that is Minera
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1

Mexico's value went up, too; right?

2

MR. STONE:

That's correct.

3

THE COURT:

So it is still the same

MR. STONE:

It is not, Your Honor.

4

deal.

5
6

The percentage of the equity that Grupo ultimately

7

received from Minera Mexico was smaller than what they

8

asked for originally.

9

THE COURT:

So you are saying actually

10

this is a really good deal because a fewer number of

11

shares equaled the 3 billion, and Minera Mexico

12

actually probably increased in value above 3 billion,

13

and therefore, we got a better deal.

14

MR. STONE:

We certainly did.

But,

15

Your Honor, again, I mean, all of this focus on the

16

back and forth and the idea that Mr. Handelsman and

17

Mr. Palomino and the other two directors who didn't

18

testify, who are also very sophisticated investment

19

bankers, who took their jobs very seriously, went

20

through eight months and 24 meetings of window

21

dressing to arrive in the same place is just

22

preposterous.

23

spent hours and hours analyzing this, meeting with

24

their investors, several presentations from Goldman

I mean, what were they doing?
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1

Sachs.

I mean, this was not window dressing.

2

was an actual negotiation.

3

This

And getting back to another point

4

about the process, which is, I think Your Honor called

5

it, you know, they misconstrued their charge or

6

something, I don't think they misconstrued anything.

7

THE COURT:

Well, then why doesn't the

8

committee charter plainly say that they have the

9

ability to negotiate?

10

MR. STONE:

I think the committee

11

charter -- I don't know why.

12

think that the record reflects why exactly those words

13

were used, but --

14

THE COURT:

The answer is I don't

Well, but see, one of the

15

things that special committees can ask for is clarity

16

in their mandate and bargaining power.

17

some deposition testimony, is there not, where the

18

special committee members are not exactly necessarily

19

all on the same page about what flexibility they have?

20

MR. STONE:

And there is

I don't know.

I would

21

disagree with that.

I think that they all had

22

understood that they had the right to say no, and the

23

evidence is consistent that they said no over and over

24

and over again.

And, in fact, they made a
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1

counteroffer at the end once they got within striking

2

distance.

That was their strategy.

3

And I don't know that there is a huge

4

difference between someone offering you something and

5

you saying no or making them bid against themselves

6

and instead negotiating in a way where they give you

7

an offer, you give them a counteroffer, and you go

8

back and forth.

9

negotiating.

Those are two different ways of

And I don't think that our courts have

10

come to the point where they are going to micromanage

11

the way that independent directors on a special

12

committee determine to negotiate.

13
14
15

But the fact is regardless of what the
charge said in the resolution -THE COURT:

I think, when you are

16

talking about micromanage, I mean, I don't think the

17

Court micromanages -- I mean, it is a weird kind of

18

'80's term that we came up with that does violence to

19

the English language's beauty.

20

But for the Court in evaluating

21

whether to give credence to a special committee to

22

expect clarity about that it has the power to

23

negotiate and is not just expected to evaluate

24

specific proposals, I mean, I don't really think
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1

that's if you want to use the term micromanaging.

2

And I think there was some deposition

3

testimony where the committee wasn't exactly clear

4

whether they could bargain; right?

5

consider alternatives.

6
7

10

You agree with that; right?

MR. STONE:

Yes.

They could not

consider alternatives.

8
9

They couldn't

THE COURT:

The only alternative is

MR. STONE:

Right, right.

this one.
But they

11

clearly -- again, regardless of what the resolution

12

said, the fact is that they did negotiate.

13

THE COURT:

Why this change in rubric

14

by Goldman from the original look?

15

Goldman would have done this on a pretty simple basis

16

if it could have generated a DCF for Minera Mexico

17

that was equal to the market price of Southern Peru?

18

MR. STONE:

Don't you think

I don't know the answer to

19

that, Your Honor.

20

in terms -- I mean, it is a complete hypothetical.

21
22
23
24

I don't know what was in their mind

THE COURT:

Well, they did take --

that was their first -MR. STONE:

They were very methodical.

Their first step was to do a DCF of Minera.
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1

second step was to do a DCF of SPCC.

2

very methodical about it.

3
4

THE COURT:

Right.

And they were

But their first

step wasn't to jump to a relative valuation, was it?

5

MR. STONE:

No, it was not.

6

not sure where that goes, Your Honor, simply

7

because --

8
9

But I am

THE COURT:

Well, I think where it

MR. STONE:

-- simply because they

goes --

10
11

ultimately arrived at it and decided that was the

12

right way to do it --

13

THE COURT:

14

you get into incentives.

15

it --

16
17

MR. STONE:

Well, again, that's where
See, the right way to do

What incentive?

incentive did they have to do it in any other way?

18

THE COURT:

Well, there is a huge

19

incentive.

20

compensation of the bankers in the case?

21
22
23
24

What

I mean, what was the bulk of the

MR. STONE:

I frankly don't know, Your

THE COURT:

How much of it was

Honor.

contingent on a deal?
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1
2

MR. STONE:

I don't know that either,

THE COURT:

All I know is if your

Your Honor.

3
4

first step is to do it the right way, and since most

5

banks start with their football field looking

6

approximately like their final fairness opinion and

7

they just tweak the inputs as they get closer --

8

frankly, their first presentation to the special

9

committee looks a lot like their pitch book, and they

10

all ultimately look the same, and that's why you get

11

into these things, you have got to look very carefully

12

at how the numbers move.

13

presentation to the special committee was this is a

14

relative valuation case and the first thing we need to

15

do is get a DCF value of each of these companies?

16

That wasn't their first move; right?

17
18
19

Where in the first

MR. STONE:

It was not their first

THE COURT:

And the first move they

move.

20

made was fairly simple, which is let's see whether the

21

target -- what the target is worth, because we know

22

what our currency is worth.

23

target DCF value was astonishingly lower than the

24

currency that we move into relative valuation

And it was only when the
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1

territory; right?

2

And what evidence is there that the

3

committee used its negotiating leverage with the

4

controller to say, "Hey, pal, you are going to pay a

5

discount for this.

6

currency.

7

are.

8

we were paying cash for this, Grupo Mexico, we

9

wouldn't do a DCF of the cash"?

We have a proven market for our

You don't have a proven market for what you

Under a very traditional way of valuing this, if

10

MR. STONE:

Well, Your Honor, there is

11

evidence that after they did the first DCF of SPCC,

12

the one that was lower, and then they asked for an

13

explanation, those same minutes talk about the fact

14

that Mr. Ruiz was going to go back to Mr. Larrea and

15

tell him that the $3.1 billion price on Minera was

16

much too high, and he did.

17

THE COURT:

Okay.

18

MR. STONE:

And so --

19

THE COURT:

And what Mr. Brown is

20

going to say is in the end he went back and he said

21

3.1 billion is too high, and then when the transaction

22

was approved --

23

MR. STONE:

Right.

24

THE COURT:

-- the special committee
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1

apparently agreed that 3.021 billion --

2

MR. STONE:

Right.

3

THE COURT:

-- was just right.

4

MR. STONE:

And two significant

5

things, Your Honor.

Copper prices were very

6

different, number one, and number two, it was a

7

negotiation.

8

could make up most of that difference by using a $1

9

copper price assumption.

In other words, Mr. Ruiz knew that you

So this was a negotiation.

10

They were using their leverage.

11

that Your Honor had.

12

THE COURT:

That was the question

Yes.

But, I mean, if he

13

went back and he focused on a dollar figure, then you

14

are right back to Mr. Brown saying, okay, they didn't

15

negotiate.

16

of motion.

I mean, there is no doubt there was a lot

17

MR. STONE:

Right.

18

THE COURT:

I mean, there are

MR. STONE:

-- ultimately they agreed

19
20
21

And --

things --

to a $3.1 billion price at a time --

22

THE COURT:

Ultimately --

23

MR. STONE:

-- when Minera was worth

24

even more, because copper prices had gone up.
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1

Circumstances had changed.

2

THE COURT:

Right.

Which gets me back

3

to my -- copper prices were up.

4

were never updated to reflect them being up.

5

public markets were never told about that assumption

6

being up; right?

7

MR. STONE:

8

of copper prices being up.

9

THE COURT:

The valuation models
The

The public was well aware

Okay.

But had Southern

10

Peru done anything to look at its own -- you know,

11

what it was telling the marketplace?

12

MR. STONE:

It is required to every

14

THE COURT:

Right, but --

15

MR. STONE:

And in terms of what the

13

year by the SEC.

16

committee knew, they had a sensitivity analysis that

17

went all the way up to $1.20 at least.

18

what that relative valuation looked like at $1.20,

19

which was even more fair than it was at lower prices.

20

THE COURT:

Okay.

21

MR. STONE:

All right?

So they knew

Okay.

I am

22

just -- I guess I didn't know, Your Honor, the Goldman

23

Sachs fee was not contingent on the deal being done.

24

THE COURT:

It was not?
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1

MR. STONE:

It was not.

2

THE COURT:

So they got the same fee

3

regardless of whether there was a deal or not?

4

didn't get a percentage of the deal?

5

MR. STONE:

They

Goldman Sachs's fees for

6

its services to the special committee are payable

7

regardless of whether the merger is consummated.

8
9
10

THE COURT:
Okay.

That's good to know.

That's what I am saying.
It is not a typical -- so

they got some sort of flat fee?

11

MR. STONE:

Yes.

12

THE COURT:

No success fee?

13

MR. STONE:

No success fee.

14

THE COURT:

Okay.

15

MR. STONE:

Just checking my notes,

THE COURT:

Don't ever let that

16

Your Honor.

17
18

That is helpful.

banker, whoever negotiated that term, do that again.

19

MR. STONE:

He has left the company.

20

THE COURT:

I know I have never seen

21
22
23
24

one.

I mean, it is unusual.
MR. STONE:

I think that's all I have,

Your Honor, unless Your Honor has any other questions.
THE COURT:

Tell me about the burden-
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1

shift.

2

I assume you are asking for one.
MR. STONE:

Yes, Your Honor.

I mean,

3

I don't think that there is any serious challenge to

4

independence, disinterestedness, and, I mean, I do

5

think that this was a pristine process.

6

don't --

7

THE COURT:

I just

See, I want to hear what

8

pristine -- you mean pristine from the sense of not

9

untainted by improper motive.

10

MR. STONE:

Correct.

11

THE COURT:

Not, you know, Gomer Pyle

12

versus Warren Buffett.

13

MR. STONE:

Right.

14

THE COURT:

It is just --

15

MR. STONE:

Right.

And, Your Honor, I

16

do think that the appropriate thing in looking at the

17

burden shift is -- I mean, the Court can consider all

18

the circumstances, but I think that a post hoc look

19

should be far less important than looking at what the

20

process was that was followed here.

21
22

THE COURT:

No.

I am just trying to

think, because there is also the other Kahn case.

23

MR. STONE:

Tremont?

24

THE COURT:

Yes.
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1

MR. STONE:

Yes.

2

THE COURT:

Which seems to --

3

MR. STONE:

Tremont, though --

4

THE COURT:

-- go fairly deeply.

5

when you use terms like an "effective" special

6

committee --

7

MR. STONE:

Right.

8

THE COURT:

-- you are bleeding

9

And

together the substantive analysis of whether there was

10

a fair process and price with whether to give -- how

11

to start to apply the standard of review.

12

MR. STONE:

Right.

And Tremont says

13

that the special committee must have functioned in a

14

manner that indicates that the controlling shareholder

15

did not dictate the terms of the transaction and that

16

the committee exercised real bargaining power.

17

think both of those things are true.

18

THE COURT:

Real bargaining power

19

being distilled down to not that you use the

20

bargaining power that you had.

21
22
23
24

MR. STONE:

And we

They used -- what they had

was the power to say no.
THE COURT:

It is if you have the

power and have displayed a knowledge of having the
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1

power and having no apparent motive not to use it in

2

good faith.

3
4

MR. STONE:

Well, I think that's true,

but I think the committee here used it.

5

THE COURT:

No, no.

I understand.

6

MR. STONE:

Yes.

7

THE COURT:

What I am trying to

8

separate out in my own mind is to be useful, this

9

burden-shift has to involve an analytical assessment

10

of the special committee, which is, in fact, different

11

from the actual fairness analysis itself.

12

starts using words like "effective" or "real

13

bargaining," you know, an effective, you know, such

14

that it look -- that's when you start going -- I

15

understand the idea of looking at the committee and

16

saying are they qualified people.

17

sort of thing?

18

get that.

19

yes.

20

that -- you know, I don't want to denigrate motive.

21

Motive is important.

22

There is consideration.

23

the power to say no and bargaining, yes, but not

24

getting into the qualitative assessment of whether

Yes.

When one

Can they do this

Absence of improper motive, I

Look at it, yes.

High-quality advisors,

Demonstrated commitment to the process such

Motion, there is meetings.
Appreciation that they had
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1

they were good at it, whether they yielded a high

2

price, you know, whether they -- because then it just

3

becomes one blur.

4

actually have any burden-shifting device separate from

5

just saying, frankly, the controller met its entire

6

fairness burden.

7

And it is not clear why you

MR. STONE:

Yes, I think we can go

8

back to Tremont and look at what the Supreme Court

9

looked at there, and you can quibble about whether

10

they were reading the evidence the way they should

11

have.

12

job below.

13

worried about the fact that two of the three members

14

they found just abdicated their responsibility.

15

mean, they didn't show up for the meetings.

16

were only three meetings, and they didn't show up for

17

them.

18

hired the advisors, both the lawyers and the banker,

19

was a guy who had been paid millions of dollars by the

20

company.

21

read the evidence.

22

I mean, I thought Chancellor Allen did a fine
But the Supreme Court in Tremont was most

I

There

And the one guy who actually did show up and

That was their concern.

That's the way they

So I think it is those types of

23

factors that you have to analyze when you are looking

24

at the burden-shift question.
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1

THE COURT:

Okay.

All right.

2

MR. STONE:

All right?

3

THE COURT:

Thank you, Mr. Stone.

4

MR. STONE:

Thank you.

5

THE COURT:

Mr. Brown.

6

MR. BROWN:

Your Honor, I think there

7

are a couple factual things that I think we disagree

8

with but I think were wrong.

9

the Minera Mexico DCF analysis that Goldman did, if

First, Mr. Stone said

10

you use a dollar, it gets to 3 billion.

11

just not true.

12

at SPCC3375.

13

at a dollar, and using the Minera Mexico case, it is

14

2.3 to 3 billion.

15

depending on the different discount rates from --

16

I mean, it is

For the record I will say it is JX-101
It has got the two sensitivity analyses

But that's the Minera Mexico case,

THE COURT:

Well, and what I am going

17

to do, just to ease anybody's concerns and also for my

18

own purposes, which is make these points, and I will

19

say to both you and to Mr. Stone give me short,

20

nonargumentative letters.

21

things that came up at argument and you want to say,

22

"Here in the record is what it is, Your Honor," please

23

do that.

24

or by Monday, whatever you agree on.

Now, if there are some

And maybe we can agree to do that by Friday
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1

Don't make them argumentative.

Just

2

say on this point that came up at argument we refer

3

Your Honor to this, you know.

4

MR. BROWN:

Okay.

5

whole bunch that I won't try to mention --

6

THE COURT:

No.

And there was a

Go through it now.

7

But what I am saying is rather than me have to pick it

8

out -- I am going to read the transcript again, but

9

rather than pick it out, sometimes it is convenient to

10

have that kind of compilation of some --

11

MR. BROWN:

So there is the Minera

12

Mexico case and then there is the A&S case.

13

Minera Mexico gave them those aggressive projections.

14

A&S knocked them down a little bit.

15

share for A&S, it is 1.8 to 2.4.

16

3.1.

17

projections as provided.
Now, the --

19

THE COURT:

21

And a dollar per

I mean, it is not

You only get close to 3 if you use the

18

20

Again,

And if you are saying even

in the price; right?
MR. BROWN:

So even if you said we

22

will take their projections at face value, we won't

23

even adopt any of the modifications that A&S is

24

recommending to us, recommending to the committee,
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1

because it is just where they thought the projections

2

were unrealistically aggressive, you know, you get to

3

3 billion only on the highest discount rate and sort

4

of it is the metric at the far right at the bottom of

5

the chart.

6

get close to it.

7

you to 3 billion, that is just factually wrong.

But, I mean, on the A&S case, you don't

8
9

So this dollar a share thing gets

There was the argument that, well,
there is really no proof that the Southern Peru, you

10

know, model wasn't sort of optimized and there is

11

really no proof that the Minera Mexico model was

12

optimized.

13

me -- I mean, we will quote it in our letter, but I

14

guess it is JX-75, A&S said, "There is expansion

15

potential at both Toquepala and Cuajone."

16

the two Southern Peru mines.

17

conceptual studies should be expanded, similar to

18

Alternative 3 at Cananea," which is what -- that's the

19

optimization plan, and I will get to the quotes for

20

those in a minute that they did for Minera Mexico.

21

"There is no doubt optimization can be done to the

22

current thinking that will add value at lower capital

23

expenditures."

24

I mean, it is just wrong.

I mean, let

Those are

"If time permits, the

So A&S looked at it and they said
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1

look, it is okay, but you have to know it is

2

conservative.

It is not optimized like Minera is.

3

And then for Minera in JX-103, which

4

is one of the Goldman presentations, that's when the

5

sort of optimization plan started being, you know,

6

pushed, and it says, "New optimization plan for

7

Cananea," which they call Alternative 3, "recently

8

developed by GM and Mintec was not included in the

9

projections at this point.

According to Mintec, such

10

plan could yield 240 million in" nominal "value on a

11

pre-tax. . .basis. . . ."

12

subsequent presentations they explain that, you know,

13

the analysis and the projections do include the

14

optimization plan for Cananea, Alternative 3,

15

developed by Grupo Mexico.

16

the house, you know, putting out their best foot

17

forward, and that wasn't happening with Southern Peru

18

when they are doing these two discounted cash flow

19

valuations.

20

THE COURT:

And then later on in

So they were polishing up

Well, how do you deal with

21

Mr. Stone's point that the same -- that the special

22

committee had an independent advisor along with

23

Goldman Sachs that was, you know, looking at these

24

things?

CHANCERY COURT REPORTERS

A2541

131

1

MR. BROWN:

Yes, A&S was looking at

2

them, and what they said in their analysis were the

3

Minera optimization plan, it is aggressive, and we

4

recommend knocking it down in these ways.

5

respect to the Southern Peru stuff, they said it is

6

not optimized.

7

it.

We recommend that you do

But, you know --

8
9

It could be.

With

THE COURT:

So they recommended

optimizing it and it didn't get done.

10

MR. BROWN:

I mean, I just read it to

11

you.

12

well, they looked at it and they thought it was

13

reasonable.

14

they said these aren't aggressive projections.

15

mean, they are what they are.

16

And so it is not that they were -- he said,

Well, you know, they looked at it and

THE COURT:

And you are saying in the

17

ultimate fairness opinion they used the more

18

aggressive new one.

19

MR. BROWN:

I

For Minera Mexico, yes.

20

But as -- and A&S, you know, recommended, you know,

21

modifications to it, and they usually showed both, the

22

Minera Mexico model and the A&S model.

23
24

THE COURT:

Does the deal come out

fair under either scenario?
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1
2

No, it didn't come out to

THE COURT:

No.

3.1 billion.

3
4

MR. BROWN:

Under the -- within

their rubric, did it come out fair?

5

MR. BROWN:

I am telling you, if

6

you -- you know, there is a big record here.

If you

7

go back and look at the last Goldman Sachs

8

presentation, it is actually really helpful to look at

9

them all, because it is the strangest thing.

You

10

know, at first it is the way you expect it to look and

11

they are spelling everything out.

12

you can't tell what the valuations are.

13

nothing but these matrixes of numbers of shares.

14

don't tell you they took out all the numbers that show

15

what the underlying valuations are.

16

they have a giant matrix.

17

By the last book
There is
They

So fair, I mean,

I mean, under the Goldman Sachs

18

valuation, you know, the way they were doing it, any

19

number of shares -- I mean, there was a gigantic

20

range.

21

fair, I mean, anything from, you know, 30 to 90 or

22

whatever.

23
24

Any number of shares almost would have been

Now, let me -- I just want to try to
make it as clear as I can on this, what we are calling

CHANCERY COURT REPORTERS

A2543

133

1

the floating versus fixed issue.

2

mentioned 72 million.

3

about this by the special committee members.

4

first presentation that they thought or the first term

5

sheet that was real that they could respond to --

6

before then there was sort of talk and stuff, but

7

there was nothing specific.

8

know, they mentioned 3.1 billion and then the 72

9

million.

No.

And Mr. Stone

And there was testimony
The

And at some point, you

But the first term sheet they got that they

10

could respond to, to me that's the opening bid, and

11

that asked for $3.1 billion in stock valued at the

12

market price during a 20-day average before the

13

closing.

14

of stock valued at the market price later on.

And so that's what they wanted, $3 billion

15

And, you know, the committee

16

immediately said, and the testimony was, that was a

17

nonstarter.

18

prices are going to go up, which is the whole basis

19

for the deal, you don't immediately reject something

20

that is going to work to your benefit.

21

And again, that's -- if you think copper

Now, our point is if they had accepted

22

that pricing term -- that is, let's set the number of

23

shares based on the market price during a 20-day

24

window before the closing that equals 3.1 billion --
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1

about 52 million shares would have been issued versus

2

the 67.

3

Actually, if you look -- and we tried to spell this

4

out in our brief -- pretty much every time the number

5

of shares changed, you know, from Grupo, if you did

6

the math using the market price about the time -- and

7

we have the whole market price sheet -- it comes out

8

to around 3 billion.

9

And, you know, they say 67 is a coincidence.

I mean, they were sort of duped -- the

10

committee was focusing on numbers of shares, which

11

really to me that's -- the question is what they are

12

worth.

13

And Mr. Stone says, well -THE COURT:

You are saying that Grupo

14

Mexico had a fixed idea, which is we want $3.1

15

billion.

16

MR. BROWN:

Yes, as if it was

17

almost -- as if it was cash currency.

18

well, they got a lower percentage of the entity.

19

you have a smaller percentage of an entity with a

20

greater value, you have the same thing as a bigger

21

percentage of a smaller entity.

22

that was the issue.

23
24

THE COURT:

And he says,
If

I mean, it is value

Especially because they

already had voting control; right?
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1

MR. BROWN:

Right.

2

THE COURT:

But go through your 52

3

Now --

million, how they would have gotten to 52 million.

4

MR. BROWN:

The original pricing term

5

in the first term sheet -- and we can get that -- was

6

give us $3.1 billion of stock --

7

THE COURT:

Right.

8

MR. BROWN:

-- calculated by taking

9

the 20-day average starting five days before the

10

closing, which was April 1, 2005.

11

that -- and the stock prices are in the chart -- you

12

get the number of shares based on the stock price at

13

that time would be 52 -- we have it in our brief.

14

is 52 million shares.

15

than they ended up issuing.

16

And if you do

It

It is 15 million shares less

And really what happened was, the way

17

I think of it is, the first real proposal was 3.1

18

billion of stock valued at the market price but at the

19

market price later on.

20

up doing was in effect saying, well, we will give you

21

3.1 billion in stock, but we want to peg it, you know,

22

not at the closing but at the time we are approving

23

the transaction.

24

unforgivable mistake, because then the way it was

And what the committee ended

And to me that was almost an
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1

structured, that put all the risk on Southern Peru,

2

because if the stock price went down --

3

THE COURT:

They got more.

4

MR. BROWN:

Well --

5

THE COURT:

No, you didn't get more.

6

MR. BROWN:

It is fixed.

If the stock

7

price went down, you would say, well, gee, that would

8

work for us, because we are issuing less value.

9

They had the right to vote it down.

10
11

No.

THE COURT:

Oh, because they could

MR. BROWN:

So they had no fear of

walk.

12
13

downside loss.

14

shares to them, because they wanted 3.1 billion, they

15

knew they were going to get at least 3.1 billion and

16

probably more, because by that point everyone was

17

expecting it to go up, so -- but if there was some

18

disaster, they could vote against it.

19

You know, locking in the number of

Southern Peru, from the special

20

committee's perspective, you know, if it went down,

21

they didn't get the benefit of that because --

22
23
24

THE COURT:

Remind me why there was a

MR. BROWN:

A delay in the closing?

delay anyway.
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1

THE COURT:

Yes.

2

MR. BROWN:

Well, the agreements were

3

signed, you know, on October 21.

4

three months or so to get a proxy statement done and

5

have a meeting.

6
7

I mean, that's my understanding.
THE COURT:

Oh, that's right, because

MR. BROWN:

They had a vote.

of the vote.

8
9

I mean, it takes

kind of weird.

So it is

And if you look, you know, the

10

committee minutes and the testimony was, you know,

11

that they recognized, and they all, I think, testified

12

a collar is critical if we are going to do this, and

13

they asked for a collar, and the answer was "No.

14

away."

15

had a collar, the 20 percent collar they had asked

16

for, it would have been triggered.

And so they let it go.

17

Go

And, in fact, if they

So, I mean, the way they did this, the

18

pricing, I mean, it is like -- it is inexplicable.

19

And, you know, as you said, the whole theory of their

20

analysis is copper is going to go gangbusters.

21

company tracks -- you know, the price fluctuates with

22

copper prices.

23

go up, let's take this risk, because then we can issue

24

a lot less shares.

This

If we think copper prices are going to

It will still be $3 billion, but
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1

it will be, you know, a lot less shares.

2

I mean, they ended up issuing 67

3

million shares with a market price, you know, if you

4

use an average near the closing, 3.7 billion.

5

they really paid, you know, assuming the valuation

6

date were the closing date, is 3.7, not 3.1.

7

So what

Now, you might say, and I think they

8

are saying, well, Minera Mexico's value might have

9

gone up, too.

But no, that's not what we are talking

10

about.

11

had the chance to get what we call -- I mean, it is

12

called floating exchange ratio.

13

fixing the number of shares based on the market price

14

close to the closing.

15

It was clearly in their interest to do it.

16

said from Day One it is a nonstarter is inexplicable.

17

That is -- to me that's an uninformed decision by the

18

committee.

19

of them.

You know, there is no documents, there is no

20

nothing.

There is -- nobody was telling them it is

21

too dangerous, you know, you have got to lock it in.

22

So that's on that point.

23
24

We are talking about the negotiation.

They

It is really just

They had a chance to get that.
Why they

They didn't have any information in front

And I do want to say, my last point
is, Your Honor -- we are talking about copper prices
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1

all over the place -- there is a difference --

2

THE COURT:

So basically what you are

3

saying is if they had done basically a fixed value, we

4

will give you stock worth --

5
6

This at the time of the

THE COURT:

They then give you stock

closing.

7
8

MR. BROWN:

worth the initial demand.

9

MR. BROWN:

Three billion.

10

THE COURT:

Then it would have been

11

better than what ultimately happened, because they

12

ultimately delivered value materially in excess of

13

that.

14

MR. BROWN:

Right.

Right.

In effect,

15

what they -- you know, the point was why would you

16

lock the number of shares in.

17

like this, if you have reason to believe your stock

18

price is going to go up, it is to your great benefit

19

to calculate the number of shares in the 3 billion at

20

the time.

21
22

THE COURT:

If you -- in a deal

Yes.

What you are saying

might make sense is a lock in the value you deliver.

23

MR. BROWN:

Yes, yes.

24

THE COURT:

But --
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1

MR. BROWN:

So instead of issuing 52

2

million shares worth 3.1 billion, they issued 67

3

million shares worth 3.7 billion.

4

we are talking about the different assets.

5

have kind of all focused on the date the committee

6

approved it, and the basic point is there is -- as you

7

said, they asked for 3.1 billion in stock.

8

what they got.

9

changes over time, it is always around 3.1 billion.

10

I mean, but again,
And we

That's

And if you look at the different

It was never changing.

11

The committee, if they were actually

12

focused on number of shares being relevant, I think

13

that's hard to believe, because it is not the number;

14

it is the value of your currency.

15

one-hundred-dollar bills and one one-hundred-dollar

16

bill, they would have said, you know, let's only get

17

the one, let's only get the hundred, because if we

18

have to give away all these ones, that's more pieces

19

of paper.

20

stock, not the number of certificates.

21

If I have 100

I mean, it is the value of the share of

My last point, Your Honor, is on the

22

stock price -- on the copper prices.

There is a lot

23

of discussion of, you know, 90 cents or $1.30, I

24

think.

Just remember, there is a very big difference
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1

between short-term copper prices -- that is one, two,

2

three, four years -- and long-term copper prices.

3

you know, when someone is saying 90 cents or $1.20, I

4

mean, everyone was using much higher prices for

5

short-term, and in the DCFs, higher prices were used

6

in the short-term.

7

the DCF and the long-term number, that's a different

8

calculation.

9

the market is going crazy right now, that doesn't

10
11

So,

When you are talking about doing

Like, as Mr. Stone said, just because

mean, you know, necessarily mean it will continue.
You know, what the company continued

12

to say was for long-term purposes, we use 90 cents.

13

mean, they continued to use 90 cents into 2007, when

14

the price was 2 to $3 a share, and they finally

15

increased their long-term number to $1.20.

16

we are going to increase the long-term copper price

17

assumption to $1.30 is a humongous move, and, you

18

know, even if they expected short-term prices to go

19

up, I mean, I think --

20

THE COURT:

So saying

So what you are saying is

21

there is another thing where there is another -- that

22

they never actually moved to this more bullish thing

23

in running the business after the transaction.

24

MR. BROWN:

Not for years.
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1

right.

2
3

Okay.

Unless Your Honor has any

questions, we will leave it at that.

4

THE COURT:

No.

5

MR. STONE:

Your Honor, just two quick

6

things.

7

SEC wouldn't let them change.

8

average.

9

why they didn't change.

Your Honor, they didn't change because the

But two quick points.

14

I want to read

from JX-103.

12
13

It is a three-year

You have a three-year look-back, so that's

10
11

Thank you, Mr. Brown.

THE COURT:

Is that in the record

MR. STONE:

What is that?

somewhere?
That the

15

SEC required them to use a three-year look-back?

16

think Mr. Jacob testified to that.

17

THE COURT:

18

update your copper prices?

19

MR. STONE:

So it takes three years to

Essentially, yes.

20

you have to look back three years.

21

over the past three years.

22

I

I mean,

It is an average

Reading from a July 8 presentation of

23

Goldman Sachs to the special committee -- and this

24

just goes to the whole point about what could happen
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1

with a floating exchange ratio -- they had had

2

discussions with UBS and Grupo, and it says, "Assuming

3

the share price of SPCC of $40.90 (the closing price

4

on the" NYSE "as of July 2, 2004) and the formula

5

provided in the Term Sheet, SPCC would issue 90.6

6

million new shares to" Grupo Mexico, "which would

7

result in" Grupo Mexico "owning 78.5 percent of SPCC

8

as compared to 54.2 percent (as of today)."

9

So that's what the committee was

10

focused on, is that based on the fluctuations of

11

stock, it wasn't just 72 million shares anymore.

12

it is 90 million shares.

13

Now

They wanted to lock it in.

The second point, Your Honor, is

14

Mr. Brown, I think, just proved that Anderson & Schwab

15

actually looked at both companies and did their due

16

diligence, but what he cited really is completely

17

misleading.

18

Cuajone were greenfield studies on mines that had been

19

identified as copper deposits, but that's it.

20

pre-feasibility studies had been done.

21

the nascent stages of looking at these properties.

22

You compare that to the Phase 3 at

The expansion studies at Toquepala and

No

They were in

23

Cananea, which was a brownfield project, meaning the

24

deposit was there.

It was tested.

They had been
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1

through feasibility studies.

It was a question of

2

expanding a current mine.

3

ultimately in Goldman Sachs's, because it had been

4

completed, whereas the expansion studies at Toquepala

5

and Cuajone would have taken way more than the eight

6

months that the committee took to evaluate this

7

transaction.

8

valuing there, I think Anderson & Schwab itself says

9

you couldn't quantify it at this point without a

That's why it was included

So while there may have been some

10

further study, and that study would have taken years.

11

So there was nobody, you know, trying

12

to, you know, update what was going on at Minera and

13

not at SPCC.

14

in those projects.

15

It was just a matter of where they were
They were completely different.

THE COURT:

Yes.

I think Mr. Brown

16

says there was somebody at Minera trying to update

17

things.

It is called Grupo Mexico.

18

MR. STONE:

Well, no, no.

They were

19

trying to update both of them.

The problem is

20

Toquepala and Cuajone were at a stage where you had to

21

first do a pre-feasibility study, which is where you

22

go out and drill these little pipes into the ground,

23

and then you try to analyze and see how big the

24

reserve is.

And it is a very painstaking process.

CHANCERY COURT REPORTERS

It

A2555

145

1

takes a long time.

2

The Cananea mine is the largest copper

3

deposit in the world or the second largest.

4

knew that copper was there.

5

they included ultimately in the final book was

6

something that had been in process for a long time,

7

and it was done by the time that Goldman Sachs did its

8

opinion, so it was able to update it.

9

existing field.

That Phase 3 project that

And it was an

It wasn't -- Toquepala and Cuajone

10

were different locations in Peru.

11

grounds.

12

Everybody

THE COURT:

They were untested

Thank you.

Thank you,

13

Mr. Stone, thank you, Mr. Brown, for excellent

14

arguments.

15

bit in all kinds of different ways.

16
17

It is a case that hurts my head a little

And I appreciate our reporter's
patience with the fast-moving questioning.

18

I would welcome, you know, short, to-

19

the-point letters.

I don't want argument.

What I am

20

saying is a lot comes up in these things.

21

questions I ask, and I care about trying to get it

22

right.

23

give me some letters citing to the record things you

24

want me to refer to, I would appreciate it.

These are

And to the extent that you are able to just
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1

The only argument that I would welcome

2

is this one about the temporally what I can take into

3

account and your perspectives on it.

4

anything long, but each side to some extent has

5

pointed to events that transpired after the closing.

6

You know, interestingly, depending on how you look at

7

the situation, it is not even clear you are supposed

8

to look at closing, I mean, if you think about it;

9

right?

I don't want

I mean, you could be so pure that you can't

10

even see how the deal, you know, got consummated.

11

I want to be analytically rigorous about it, and I

12

know it matters, and I know it is a little bit

13

different than an appraisal.

14

And

And so I would appreciate any -- I

15

don't want 20-page briefs on it.

What I am saying is

16

if you have got -- if there is some case law out there

17

that actually puts a point on it from your

18

perspective, you can put that in the letter, too.

19

keep it short.

20

exchange of replies to the letters.

21

about what came up at argument.

22

of the record you wish to highlight.

23

simply put, you know, in some organized way, "Your

24

Honor, this came up at argument.

Talk to each other.

But

I don't want an
I am saying think

There might be parts
And you just

I think you might
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1

well look at JX-" blank.

2

Goldman thing is" blank, you know, and just try to in

3

a nonargumentative way, you know, kind of put before

4

me, you know, some of the evidence that you think is

5

pertinent to the valuable discussion that you were

6

able to provide me with today.

7

"The relevant part of the

So try to stay as cool as you can.

8

is a pretty hot bench; right?

9

today the temperature, it is actually even cooler

It

But, you know, I think

10

during the midst of a Chancery argument than it is

11

outside.

12

vehicles waiting for you.

13

avoid, you know, Long Island Iced Tea.

14

temporary -- it will taste delicious, but you will pay

15

the price later.

16
17
18
19
20

So maybe you have got, like, air-conditioned
I hope so.

So thank you everyone.

And, you know,
It is a

Thanks for

working through lunch.
- - (Court adjourned at 1:16 p.m.)
- - -

21
22
23
24
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1

CERTIFICATE

2

I, LORRAINE B. MARINO, Registered

3

Diplomate Reporter and Delaware Notary Public, do

4

hereby certify that the foregoing pages numbered 3

5

through 147 contain a true and correct transcription

6

of the proceedings as stenographically reported by me

7

at the hearing in the above cause before the

8

Chancellor of the State of Delaware, on the date

9

therein indicated.

10
11

IN WITNESS WHEREOF I have hereunto set
my hand at Wilmington, this 13th day of July, 2011.

12
13
14
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I. Introduction
This is the post-trial decision in an entire fairness case. The controlling
stockholder of an NYSE-listed mining company came to the corporation’s independent
directors with a proposition. How about you buy my non-publicly traded Mexican
mining company for approximately $3.1 billion of your NYSE-listed stock? A special
committee was set up to “evaluate” this proposal and it retained well-respected legal and
financial advisors.
The financial advisor did a great deal of preliminary due diligence, and generated
valuations showing that the Mexican mining company, when valued under a discounted
cash flow and other measures, was not worth anything close to $3.1 billion. The $3.1
billion was a real number in the crucial business sense that everyone believed that the
NYSE-listed company could in fact get cash equivalent to its stock market price for its
shares. That is, the cash value of the “give” was known. And the financial advisor told
the special committee that the value of the “get” was more than $1 billion less.
Rather than tell the controller to go mine himself, the special committee and its
advisors instead did something that is indicative of the mindset that too often afflicts even
good faith fiduciaries trying to address a controller. Having been empowered only to
evaluate what the controller put on the table and perceiving that other options were off
the menu because of the controller’s own objectives, the special committee put itself in a
world where there was only one strategic option to consider, the one proposed by the
controller, and thus entered a dynamic where at best it had two options, either figure out a
way to do the deal the controller wanted or say no. Abandoning a focus on whether the
1
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NYSE-listed mining company would get $3.1 billion in value in the exchange, the special
committee embarked on a “relative valuation” approach. Apparently perceiving that its
own company was overvalued and had a fundamental value less than its stock market
trading price, the special committee assured itself that a deal could be fair so long as the
“relative value” of the two companies was measured on the same metrics. Thus, its
financial advisor generated complicated scenarios pegging the relative value of the
companies and obscuring the fundamental fact that the NYSE-listed company had a
proven cash value. These scenarios all suggest that the special committee believed that
the standalone value of the Mexican company (the “get”) was worth far less than the
controller’s consistent demand for $3.1 billion (the “give”). Rather than reacting to these
realities by suggesting that the controller make an offer for the NYSE-listed company at a
premium to what the special committee apparently viewed as a plush market price, or
making the controller do a deal based on the Mexican company’s standalone value, the
special committee and its financial advisor instead took strenuous efforts to justify a
transaction at the level originally demanded by the controller.
Even on that artificial basis, the special committee had trouble justifying a deal
and thus other measures were taken. The cash flows of the Mexican company, but not
the NYSE-listed company, were “optimized.” The facts that the Mexican company was
having trouble paying its bills, that it could not optimize its cash flows with its current
capital base, and that, by comparison, the NYSE-listed company was thriving and nearly
debt-free, were slighted. The higher multiple of the NYSE-listed company was used as
the bottom range of an exercise to value the Mexican company, thus topping up the
2
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target’s value by crediting it with the multiple that the acquiror had earned for itself, an
act of deal beneficence not characteristic of Jack Welch, and then another dollop of
multiple crème fraiche was added to create an even higher top range. When even these
measures could not close the divide, the special committee agreed to pay out a special
dividend to close the value gap.
But what remained in real economic terms was a transaction where, after a bunch
of back and forth, the controller got what it originally demanded: $3.1 billion in real
value in exchange for something worth much, much less – hundreds of millions of dollars
less. Even worse, the special committee, despite perceiving that the NYSE-listed
company’s stock price would go up and knowing that the Mexican company was not
publicly traded, agreed to a fixed exchange ratio. After falling when the deal was
announced and when the preliminary proxy was announced, the NYSE-listed company’s
stock price rose on its good performance in a rising market for commodities. Thus, the
final value of its stock to be delivered to the controller at the time of the actual vote on
the transaction was $3.75 billion, much higher than the controller’s original demand.
Despite having the ability to rescind its recommendation and despite the NYSE-listed
company having already exceeded the projections the special committee used for the
most recent year by 37% and the Mexican company not having done so, the special
committee maintained its recommendation and thus the deal was voted through.
Although the plaintiff in this case engaged in a pattern of litigation delay that
compromised the reliability of the record to some extent and thus I apply a conservative
approach to shaping a remedy, I am left with the firm conclusion that this transaction was
3
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unfair however one allocates the burden of persuasion under a preponderance of the
evidence standard. A focused, aggressive controller extracted a deal that was far better
than market, and got real, market-tested value of over $3 billion for something that no
member of the special committee, none of its advisors, and no trial expert was willing to
say was worth that amount of actual cash. Although directors are free in some situations
to act on the belief that the market is wrong, they are not free to believe that they can in
fact get $3.1 billion in cash for their own stock but then use that stock to acquire
something that they know is worth far less than $3.1 billion in cash or in “fundamental”
or “intrinsic” value terms because they believe the market is overvaluing their own stock
and that on real “fundamental” or “intrinsic” terms the deal is therefore fair. In plain
terms, the special committee turned the “gold” it was holding in trust into “silver” and did
an exchange with “silver” on that basis, ignoring that in the real world the gold they held
had a much higher market price in cash than silver. That non-adroit act of commercial
charity toward the controller resulted in a manifestly unfair transaction.
I remedy that unfairness by ordering the controller to return to the NYSE-listed
company a number of shares necessary to remedy the harm. I apply a conservative
metric because of the plaintiff’s delay, which occasioned some evidentiary uncertainties
and which subjected the controller to lengthy market risk. The resulting award is still
large, but the record could justify a much larger award.
II. Factual Background
An overview of the facts is perhaps useful.

4
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The controlling stockholder in this case is Grupo México, S.A.B. de C.V. The
NYSE-listed mining company is Southern Peru Copper Corporation.1 The Mexican
mining company is Minera México, S.A. de C.V.2
In February 2004, Grupo Mexico proposed that Southern Peru buy its 99.15%
stake in Minera. At the time, Grupo Mexico owned 54.17% of Southern Peru’s
outstanding capital stock and could exercise 63.08% of the voting power of Southern
Peru, making it Southern Peru’s majority stockholder.
Grupo Mexico initially proposed that Southern Peru purchase its equity interest in
Minera with 72.3 million shares of newly-issued Southern Peru stock. This “indicative”
number assumed that Minera’s equity was worth $3.05 billion, because that is what 72.3
million shares of Southern Peru stock were worth then in cash.3 By stark contrast with
Southern Peru, Minera was almost wholly owned by Grupo Mexico and therefore had no
market-tested value.
Because of Grupo Mexico’s self-interest in the merger proposal, Southern Peru
formed a “Special Committee” of disinterested directors to “evaluate” the transaction
with Grupo Mexico.4 The Special Committee spent eight months in an awkward back
and forth with Grupo Mexico over the terms of the deal before approving Southern Peru’s
1

On October 11, 2005, Southern Peru changed its name to “Southern Copper Corporation” and
is currently traded on the NYSE under the symbol “SCCO.”
2
Grupo Mexico held — and still holds — its interest in Southern Peru through its wholly-owned
subsidiary Americas Mining Corporation (“AMC”). Grupo Mexico also held its 99.15% stake in
Minera through AMC. AMC, not Grupo Mexico, is a defendant to this action, but I refer to them
collectively as Grupo Mexico in this opinion because that more accurately reflects the story as it
happened.
3
JX-108 (UBS presentation to the Board (February 3, 2004)) at AMC0019912.
4
JX-16 (resolutions on the establishment of the Special Committee (February 12, 2004)) at SP
COMM 000441.
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acquisition of 99.15% of Minera’s stock in exchange for 67.2 million newly-issued shares
of Southern Peru stock (the “Merger”) on October 21, 2004. That same day, Southern
Peru’s board of directors (the “Board”) unanimously approved the Merger and Southern
Peru and Grupo Mexico entered into a definitive agreement (the “Merger Agreement”).
On October 21, 2004, the market value of 67.2 million shares of Southern Peru stock was
$3.1 billion. When the Merger closed on April 1, 2005, the value of 67.2 million shares
of Southern Peru had grown to $3.75 billion.
This derivative suit was then brought against the Grupo Mexico subsidiary that
owned Minera, the Grupo Mexico-affiliated directors of Southern Peru, and the members
of the Special Committee, alleging that the Merger was entirely unfair to Southern Peru
and its minority stockholders. The parties agree that the appropriate standard of review is
entire fairness.
The crux of the plaintiff’s argument is that Grupo Mexico received something
demonstrably worth more than $3 billion (67.2 million shares of Southern Peru stock) in
exchange for something that was not worth nearly that much (99.15% of Minera).5 The

5

The remaining plaintiff in this action is Michael Theriault, as trustee of and for the Theriault
Trust. The defendants contend that the plaintiff does not qualify as an adequate fiduciary
representative. This argument is premised largely on what the defendants see as the plaintiff’s
lack of familiarity with and understanding of the case. The plaintiff’s less than active role in
connection with this case, as evidenced by his absence at trial and lack of a fully developed
knowledge about all of the litigation details, can in part be explained, though not be excused, by
the protracted nature of these proceedings. This case lurched forward over a period of six years
largely because of the torpor of the plaintiff’s counsel, and the passage of time has had the
regrettable effect of producing some turnover within the plaintiffs’ ranks. Two of the original
plaintiffs are no longer parties, and the remaining plaintiff, Michael Theriault, only became a
party in 2008 because he inherited the claims as successor trustee upon the death of his father, an
original plaintiff who had brought suit in his trustee capacity. It is against this regrettable
backdrop that the defendants challenge Michael Theriault’s adequacy as a derivative plaintiff.

6
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plaintiff points to the fact that Goldman Sachs, which served as the Special Committee’s
financial advisor, never derived a value for Minera that justified paying Grupo Mexico’s
asking price, instead relying on a “relative” valuation analysis that involved comparing
the discounted cash flow (“DCF”) values of Southern Peru and Minera, and a
contribution analysis that improperly applied Southern Peru’s own market EBITDA
multiple (and even higher multiples) to Minera’s EBITDA projections, to determine an
appropriate exchange ratio to use in the Merger. The plaintiff claims that, because the
Special Committee and Goldman abandoned the company’s market price as a measure of
the true value of the give, Southern Peru substantially overpaid in the Merger.

A derivative plaintiff “must be qualified to serve in a fiduciary capacity as a
representative of the class of stockholders, whose interest is dependent upon the representative’s
adequate and fair prosecution of the action.” Emerald Partners v. Berlin, 564 A.2d 670, 673
(Del. Ch. 1989) (citation omitted). The defendant, however, bears the burden to show “a
substantial likelihood that the derivative action is not being maintained for the benefit of the
shareholders.” Id. at 674. Although a number of factors may be relevant to the adequacy
determination, see In re Fuqua Indus., S’holder Litig., 752 A.2d 126, 130 (Del. Ch. 1999) (citing
factors), our Supreme Court has made clear that this is a very difficult burden unless the plaintiff
has an actual economic conflict of interest or has counsel who is incompetent and suffers from
such a conflict. See In re Infinity Broad. Corp. S’holders Litig., 802 A.2d 285, 291 (Del. 2002);
see also In re Fuqua Indus., S’holder Litig., 752 A.2d at 130 (expressing principle); Kahn v.
Household Acquisition Corp., 1982 WL 8778 (Del. Ch. Jan. 19, 1982); see generally Donald J.
Wolfe, Jr. & Michael A. Pittenger, Corporate and Commercial Practice in the Delaware Court
of Chancery, § 9.02(b)(1), at 9-32 (2009). The defendants have not met this burden. The
defendants offer no evidence of an economic conflict between the plaintiff and the rest of the
Southern Peru stockholders such that he would act in furtherance of his own self-interest at their
expense. Although the plaintiff’s failure to get himself up to speed is not laudable, neither was it
such an egregious abdication of his role to supply a basis for disqualification, especially given
the absence of facts suggesting an otherwise improper motive for maintaining the suit and the
vigor with which his counsel have prosecuted the case since it was transferred to my docket.

7
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The defendants remaining in the case are Grupo Mexico and its affiliate directors
who were on the Southern Peru Board at the time of the Merger.6 These defendants
assert that Southern Peru and Minera are similar companies and were properly valued on
a relative basis. In other words, the defendants argue that the appropriate way to
determine the price to be paid by Southern Peru in the Merger was to compare both
companies’ values using the same set of assumptions and methodologies, rather than
comparing Southern Peru’s market capitalization to Minera’s DCF value. The defendants
do not dispute that shares of Southern Peru stock could have been sold for their market
price at the time of the Merger, but they contend that Southern Peru’s market price did
not reflect the fundamental value of Southern Peru and thus could not appropriately be
compared to the DCF value of Minera.
With this brief overview of the basic events and the parties’ core arguments in
mind, I turn now to a more detailed recitation of the facts as I find them after trial.7

6

These individual defendants are Germán Larrea Mota-Velasco, Genaro Larrea Mota-Velasco,
Oscar González Rocha, Emilio Carrillo Gamboa, Jaime Fernandez Collazo Gonzalez, Xavier
García de Quevedo Topete, Armando Ortega Gómez and Juan Rebolledo Gout.
7
The record in this case was made less reliable by the conduct of both sides. On the plaintiff’s
side, the prosecution moved slowly. Eventually, the banker from Goldman who worked for the
Special Committee, Martin Sanchez, refused to come to Delaware to testify at trial, even though
he had sat for a deposition in New York in 2009. Although one would hope that an investment
banker would recognize a duty to a former client to come and testify, that expectation might be
thought a bit unreasonable as Sanchez, who lives in Latin America, was being asked to testify in
2011 about a deal that closed in 2005, and he had left the employ of Goldman in 2006. His
absence is as much or more the fault of the plaintiff’s slow pace as it is of the defendants.
Another issue seems more the defendants’ fault, or at least the fault of the former defendants,
who were members of the Special Committee. Many of the minutes of the Special Committee
meetings, including all minutes of any Special Committee meeting held after July 20, 2004, were
not admitted into evidence by agreement of the parties. The defendants failed to produce
minutes of these Special Committee meetings during fact discovery in this case, which ended on
March 1, 2010. Then, on January 23, 2011, the defendants produced nearly all of the minutes of

8
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A. The Key Players
Southern Peru operates mining, smelting, and refining facilities in Peru, producing
copper and molybdenum as well as silver and small amounts of other metals. Before the
Merger, Southern Peru had two classes of stock: common shares that were traded on the
New York Stock Exchange; and “Founders Shares” that were owned by Grupo Mexico,
Cerro Trading Company, Inc., and Phelps Dodge Corporation (the “Founding
Stockholders”). Each Founders Share had five votes per share versus one vote per share
for ordinary common stock. Grupo Mexico owned 43.3 million Founders Shares, which
translated to 54.17% of Southern Peru’s outstanding stock and 63.08% of the voting
power. Southern Peru’s certificate of incorporation and a stockholders’ agreement also
gave Grupo Mexico the right to nominate a majority of the Southern Peru Board. The
Grupo Mexico-affiliated directors who are defendants in this case held seven of the
thirteen Board seats at the time of the Merger. Cerro owned 11.4 million Founders
Shares (14.2% of the outstanding common stock) and Phelps Dodge owned 11.2 million
the Special Committee meetings that took place between July 20, 2004 and October 21, 2004.
These minutes were rather obviously responsive to the discovery requests made by the plaintiff
and there was no reasonable excuse for their non-production, which seems to have resulted from
the migration of an attorney for the Special Committee to another job and a lack of diligence,
rather than a lack of good faith, in the production process. The plaintiff moved to strike this post
cut-off production, and an oral argument was held on the motion to strike on April 25, 2011. In
re Southern Peru S’holders Litig., C.A. No. 961 (Del. Ch. Apr. 25, 2011) (TRANSCRIPT). At
argument, the plaintiff’s counsel admitted that he had not pressed for discovery of the missing
minutes because the defendants’ failure to produce them was advantageous to his case. Because
the defendants produced the additional Special Committee meeting minutes only a few months
before trial and the plaintiff was unwilling to re-depose witnesses and depose new witnesses
based on this new information, the parties agreed to stipulate that such meetings occurred but not
to admit them into evidence. The defendants never produced minutes for meetings of the Special
Committee that defendants allege took place on August 5, 2004 and August 25, 2004. I am
therefore missing important evidence which may have helped to inform my analysis of the
Special Committee’s deliberations.

9
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Founders Shares (13.95% of the outstanding common stock). Among them, therefore,
Grupo Mexico, Cerro, and Phelps Dodge owned over 82% of Southern Peru.
Grupo Mexico is a Mexican holding company listed on the Mexican stock
exchange. Grupo Mexico is controlled by the Larrea family, and at the time of the
Merger defendant Germán Larrea was the Chairman and CEO of Grupo Mexico, as well
as the Chairman and CEO of Southern Peru. Before the Merger, Grupo Mexico owned
99.15% of Minera’s stock and thus essentially was Minera’s sole owner. Minera is a
company engaged in the mining and processing of copper, molybdenum, zinc, silver,
gold, and lead through its Mexico-based mines. At the time of the Merger, Minera was
emerging from – if not still mired in – a period of financial difficulties,8 and its ability to
exploit its assets had been compromised by these financial constraints.9 By contrast,
Southern Peru was in good financial condition and virtually debt-free.10

8

See JX-125 (Mining Mexico Form 20-F (July 14, 2004)) at 9 (“Our results were adversely
affected in 2001 and 2002 by decreases in copper prices . . . [U]nder pressure due to low metals
prices and the resulting drop in liquidity, we restructured our debt in 2003 because of our failure
to make scheduled payments and our noncompliance with certain financial covenants contained
in our credit agreements.”); id. at 19 (stating that in the “several year period prior to 2004,”
Minera’s “competitive and financial position had been negatively influenced” by low metal
prices and that Minera had “changed its business plan, including the cessation of all but critically
necessary capital expenditures . . . and took several steps to downsize its operations in order to
preserve cash resources,” but noting that the copper market had improved, which allowed Minera
to “increase [its] levels of capital expenditures to levels consistent with [its] anticipated increased
earnings growth.”); see also Tr. at 98 (Palomino) (“Minera [ ] had been in pretty difficult
financial conditions until 2002 or beginning of 2003.”).
9
Parker Dep. at 50 (“It was apparent that the Minera properties had been severely cash
constrained. There were large pieces of equipment that were parked because they were broken
down and there weren’t spare parts to repair them.”).
10
See JX-105 (Goldman presentation to the Special Committee (September 15, 2004)) at SP
COMM 006787 (showing net debt of Southern Peru was $15 million).
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B. Grupo Mexico Proposes That Southern Peru Acquire Minera
In 2003, Grupo Mexico began considering combining its Peruvian mining interests
with its Mexican mining interests. In September 2003, Grupo Mexico engaged UBS
Investment Bank to provide advice with respect to a potential strategic transaction
involving Southern Peru and Minera.
Grupo Mexico and UBS made a formal presentation to Southern Peru’s Board on
February 3, 2004, proposing that Southern Peru acquire Grupo Mexico’s interest in
Minera from AMC in exchange for newly-issued shares of Southern Peru stock. In that
presentation, Grupo Mexico characterized the transaction as “[Southern Peru] to acquire
Minera [ ] from AMC in a stock for stock deal financed through the issuance of common
shares; initial proposal to issue 72.3 million shares.”11 A footnote to that presentation
explained that the 72.3 million shares was “an indicative number” of Southern Peru
shares to be issued, assuming an equity value of Minera of $3.05 billion and a Southern
Peru share price of $42.20 as of January 29, 2004.12 In other words, the consideration of
72.3 million shares was indicative in the sense that Grupo Mexico wanted $3.05 billion in
dollar value of Southern Peru stock for its stake in Minera, and the number of shares that
Southern Peru would have to issue in exchange for Minera would be determined based on
Southern Peru’s market price. As a result of the proposed merger, Minera would become

11
12

JX-108 at AMC0019912.
Id.
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a virtually wholly-owned subsidiary of Southern Peru. The proposal also contemplated
the conversion of all Founders Shares into a single class of common shares.
C. Southern Peru Forms A Special Committee
In response to Grupo Mexico’s presentation, the Board met on February 12, 2004
and created a Special Committee to evaluate the proposal. The resolution creating the
Special Committee provided that the “duty and sole purpose” of the Special Committee
was “to evaluate the [Merger] in such manner as the Special Committee deems to be
desirable and in the best interests of the stockholders of [Southern Peru],” and authorized
the Special Committee to retain legal and financial advisors at Southern Peru’s expense
on such terms as the Special Committee deemed appropriate.13 The resolution did not
give the Special Committee express power to negotiate, nor did it authorize the Special
Committee to explore other strategic alternatives.
For the purposes relevant to this decision, the Special Committee’s makeup as it
was finally settled on March 12, 2004 was as follows:
x Harold S. Handelsman: Handelsman graduated from Columbia
Law School and worked at Wachtell, Lipton, Rosen & Katz as an
M&A lawyer before becoming an attorney for the Pritzker family
interests in 1978. The Pritzker family is a wealthy family based
in Chicago that owns, through trusts, a myriad of businesses.
Handelsman was appointed to the Board in 2002 by Cerro, which
was one of those Pritzker-owned businesses.
x Luis Miguel Palomino Bonilla: Palomino has a Ph.D in finance
from the Wharton School at the University of Pennsylvania and
worked as an economist, analyst and consultant for various banks
and financial institutions. Palomino was nominated to the Board
by Grupo Mexico upon the recommendation of certain Peruvian
13

JX-16 at SP COMM 000441.
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pension funds that held a large portion of Southern Peru’s
publicly traded stock.
x Gilberto Perezalonso Cifuentes: Perezalonso has both a law
degree and an MBA and has managed multi-billion dollar
companies such as Grupo Televisa and AeroMexico Airlines.
Perezalonso was nominated to the Board by Grupo Mexico.
x Carlos Ruiz Sacristán: Ruiz, who served as the Special
Committee’s Chairman, worked as a Mexican government
official for 25 years before co-founding an investment bank,
where he advises on M&A and financing transactions. Ruiz was
nominated to the Board by Grupo Mexico.14
D. The Special Committee Hires Advisors And Seeks A Definitive Proposal From
Grupo Mexico
The Special Committee began its work by hiring U.S. counsel and a financial
advisor. After considering various options, the Special Committee chose Latham &
Watkins LLP and Goldman, Sachs & Co. The Special Committee also hired a
specialized mining consultant to help Goldman with certain technical aspects of mining
valuation. Goldman suggested consultants that the Special Committee might hire to aid
in the process; after considering these options, the Special Committee retained Anderson
& Schwab (“A&S”).

14

Although both Perezalonso and Ruiz were appointed to the Board by Grupo Mexico, the
plaintiff does not contest that they were independent and unaffiliated with Grupo Mexico. See
Aronson v. Lewis, 473 A.2d 805, 816 (Del. 1984) (“[I]t is not enough to charge that a director
was nominated by or elected at the behest of those controlling the outcome of a corporate
election. That is the usual way a person becomes a corporate director. It is the care, attention
and sense of individual responsibility to the performance of one’s duties, not the method of
election, that generally touches on independence.”).

13

A2573

After hiring its advisors, the Special Committee set out to acquire a “proper” term
sheet from Grupo Mexico.15 The Special Committee did not view the most recent term
sheet that Grupo Mexico had sent on March 25, 2004 as containing a price term that
would allow the Special Committee to properly evaluate the proposal. For some reason
the Special Committee did not get the rather clear message that Grupo Mexico thought
Minera was worth $3.05 billion.
Thus, in response to that term sheet, on April 2, 2004, Ruiz sent a letter to Grupo
Mexico on behalf of the Special Committee in which he asked for clarification about,
among other things, the pricing of the proposed transaction. On May 7, 2004, Grupo
Mexico sent to the Special Committee what the Special Committee considered to be the
first “proper” term sheet,16 making even more potent its ask.
E. The May 7 Term Sheet
Grupo Mexico’s May 7 term sheet contained more specific details about the
proposed consideration to be paid in the Merger. It echoed the original proposal, but
increased Grupo Mexico’s ask from $3.05 billion worth of Southern Peru stock to $3.147
billion. Specifically, the term sheet provided that:
The proposed value of Minera [ ] is US$4,3 billion, comprised of an equity
value of US$3,147 million [sic] and US$1,153 million [sic] of net debt as
of April 2004. The number of [Southern Peru] shares to be issued in
respect to the acquisition of Minera [ ] would be calculated by dividing
98.84% of the equity value of Minera [ ] by the 20-day average closing

15

See Tr. at 21 (Palomino); see also JX-83 (minutes of Special Committee meeting (April 1,
2004)) (discussing the problems with the term sheet that the Special Committee had received on
March 25, 2004).
16
Tr. at 27 (Palomino).
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share price of [Southern Peru] beginning 5 days prior to closing of the
[Merger].17
In other words, Grupo Mexico wanted $3.147 billion in market-tested Southern Peru
stock in exchange for its stake in Minera. The structure of the proposal, like the previous
Grupo Mexico ask, shows that Grupo Mexico was focused on the dollar value of the
stock it would receive.
Throughout May 2004, the Special Committee’s advisors conducted due diligence
to aid their analysis of Grupo Mexico’s proposal. As part of this process, A&S visited
Minera’s mines and adjusted the financial projections of Minera management (i.e., of
Grupo Mexico) based on the outcome of their due diligence.
F. Goldman Begins To Analyze Grupo Mexico’s Proposal
On June 11, 2004, Goldman made its first presentation to the Special Committee
addressing the May 7 term sheet. Although Goldman noted that due diligence was still
ongoing, it had already done a great deal of work and was able to provide preliminary
valuation analyses of the standalone equity value of Minera, including a DCF analysis, a
contribution analysis, and a look-through analysis.
Goldman performed a DCF analysis of Minera based on long-term copper prices
ranging from $0.80 to $1.00 per pound and discount rates ranging from 7.5% to 9.5%,
utilizing both unadjusted Minera management projections and Minera management
projections as adjusted by A&S. The only way that Goldman could derive a value for
17

JX-156 (term sheet from Grupo Mexico to the Special Committee (May 7, 2004)) at SP
COMM 007078. At this point in the negotiation process, Grupo Mexico mistakenly believed
that it only owned 98.84% of Minera. As I will note, it later corrects for this error, and the final
Merger consideration reflected Grupo Mexico’s full 99.15% equity ownership stake in Minera.
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Minera close to Grupo Mexico’s asking price was by applying its most aggressive
assumptions (a modest 7.5% discount rate and its high-end $1.00/lb long-term copper
price) to the unadjusted Minera management projections, which yielded an equity value
for Minera of $3.05 billion. By applying the same aggressive assumptions to the
projections as adjusted by A&S, Goldman’s DCF analysis yielded a lower equity value
for Minera of $2.41 billion. Goldman’s mid-range assumptions (an 8.5% discount rate
and $0.90/lb long-term copper price) only generated a $1.7 billion equity value for
Minera when applied to the A&S-adjusted projections. That is, the mid-range of the
Goldman analysis generated a value for Minera (the “get”) a full $1.4 billion less than
Grupo Mexico’s ask for the give.
It made sense for Goldman to use the $0.90 per pound long term copper price as a
mid-range assumption, because this price was being used at the time by both Southern
Peru and Minera for purposes of internal planning. The median long-term copper price
forecast based on Wall Street research at the time of the Merger was also $0.90 per
pound.
Goldman’s contribution analysis applied Southern Peru’s market-based sales,
EBITDA, and copper sales multiples to Minera. This analysis yielded an equity value for
Minera ranging only between $1.1 and $1.7 billion. Goldman’s look-through analysis,
which was a sum-of-the-parts analysis of Grupo Mexico’s market capitalization,
generated a maximum equity value for Minera of $1.3 billion and a minimum equity
value of only $227 million.
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Goldman summed up the import of these various analyses in an “Illustrative
Give/Get Analysis,” which made patent the stark disparity between Grupo Mexico’s
asking price and Goldman’s valuation of Minera: Southern Peru would “give” stock with
a market price of $3.1 billion to Grupo Mexico and would “get” in return an asset worth
no more than $1.7 billion.18
The important assumption reflected in Goldman’s June 11 presentation that a bloc
of shares of Southern Peru could yield a cash value equal to Southern Peru’s actual stock
market price and was thus worth its market value is worth pausing over. At trial, the
defendants disclaimed any reliance upon a claim that Southern Peru’s stock market price
was not a reliable indication of the cash value that a very large bloc of shares – such as
the 67.2 million paid to Grupo Mexico – could yield in the market.19 Thus, the price of
18

JX-101 (Goldman presentation to the Special Committee (June 11, 2004)) at SP COMM
003381.
19
See Tr. at 221-222 (Handelsman) (“Q [the court]. . . . But again I just want to be clear, I am not
here — when I am ultimately looking at them, I am not looking at there is some sort of thing
where, you know, the market was somehow overvaluing Southern Peru and that you have to sort
of normalize for that. That’s not what the committee ever considered. A. No. Q. Right. I just
want you to understand there is obviously arguments you can make with respect to a thinly
traded security like Southern Peru with the overhang of control that the trading price might not
be as informative as something where there is a much more liquid float. A. Oh, I think there
would have been a robust market for Southern Peru Copper in the copper industry at or better
than the price that it traded at.”). Even though Handelsman testified that the Special Committee
did not “seriously” consider whether Southern Peru could have sold 67 million shares into the
market for some amount of money, because 67 million shares was close to 85% of the thenoutstanding Southern Peru stock, id. at 202 (Handelsman), when questioned by the court, he
conceded that the market price of Southern Peru was a reliable measure of Southern Peru’s
worth. At the post-trial oral argument, the defendants’ counsel further clarified Handelsman’s
belief that the market price was reliable. See In re Southern Peru S’holders Litig., C.A. No. 961,
at 98 (Del. Ch. July 12, 2011) (TRANSCRIPT) (“A. [T]he [market] price [of Southern Peru]
was what it was and [Handelsman] believed it . . .”). In further exchange with the court, the
defendants’ counsel never contested that the market price was not a reliable indicator of Southern
Peru’s value. See e.g., id. at 99 (“Q. . . . [I]f your clients basically tell me the market price is the
market price, and the market price is 3.1 billion and you are only up to 2.7 billion, and you are
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the “give” was always easy to discern. The question thus becomes what was the value of
the “get.” Unlike Southern Peru, Minera’s value was not the subject of a regular market
test. Minera shares were not publicly traded and thus the company was embedded in the
overall value of Grupo Mexico.
The June 11 presentation clearly demonstrates that Goldman, in its evaluation of
the May 7 term sheet, could not get the get anywhere near the give. Notably, that
presentation marked the first and last time that a give-get analysis appeared in Goldman’s
presentations to the Special Committee.
What then happened next is curious. The Special Committee began to devalue the
“give” in order to make the “get” look closer in value.
The DCF analysis of the value of Minera that Goldman presented initially caused
concern. As Handelsman stated at trial, “when [the Special Committee] thought that the
value of Southern Peru was its market value and the value of Minera [ ] was its
discounted cash flow value . . . those were very different numbers.”20 But, the Special

trading at a multiple to DCF and you are buying something else at a multiple to DCF, that sounds
like a pretty classic dumb deal. A. That’s not what my clients believed . . . [t]hey believed, as
they testified, that they were getting a bargain; that Minera was worth more than the
consideration that Grupo [Mexico] received.); id. at 105 (“Q. Let me just say my simplistic view
of this is if your clients are not going to challenge, as they did not challenge, the market value of
Southern Peru stock, then Southern Peru, the stock they gave up was basically worth the market
price . . . A. Right . . .”). It is also worth noting that the Special Committee’s advisors never
advised it that Southern Peru’s stock should be valued at a discount to its market value, that the
defendants do not challenge the market price of Southern Peru in their briefs, and that the
defendants’ trial expert did nothing to question the reliability of the then-current market price.
See Tr. at 464 (Schwartz) (“I didn’t look at the liquidity, I didn’t look at the control issues, I
didn’t look at other issues. I didn’t look at other corporate companies that were trading.”).
20
Tr. at 157 (Handelsman).

18

A2578

Committee’s view changed when Goldman presented it with a DCF analysis of the value
of Southern Peru on June 23, 2004.
In this June 23 presentation, Goldman provided the Special Committee with a
preliminary DCF analysis for Southern Peru analogous to the one that it had provided for
Minera in the June 11 presentation. But, the discount rates that Goldman applied to
Southern Peru’s cash flows ranged from 8% to 10% instead of 7.5% to 9.5%. Based on
Southern Peru management’s projections, the DCF value generated for Southern Peru
using mid-range assumptions (a 9% discount rate and $0.90/lb long-term copper price)
was $2.06 billion. This was about $1.1 billion shy of Southern Peru’s market
capitalization as of June 21, 2004 ($3.19 billion). Those values “comforted” the Special
Committee.21
Again, one must pause over this. “Comfort” is an odd word in this context. What
Goldman was basically telling the Special Committee was that Southern Peru was being
overvalued by the stock market. That is, Goldman told the Special Committee that even
though Southern Peru’s stock was worth an obtainable amount in cash, it really was not
worth that much in fundamental terms. Thus, although Southern Peru had an actual cash
value of $3.19 billion, its “real,” “intrinsic,”22 or “fundamental” value was only $2.06

21

Tr. at 159 (Handelsman) (“I think the committee was somewhat comforted by the fact that the
DCF analysis of Minera [ ] and the DCF analysis of [Southern Peru] were not as different as the
discounted cash flow analysis of Minera [ ] and the market value of Southern Peru.”).
22
This is a word I do not use when I have to conduct a necessarily imperfect valuation of an
asset. The word itself implies a certainty better attributed to an omniscient creator than a flawed
human.

19

A2579

billion, and giving $2.06 billion in fundamental value for $1.7 billion in fundamental
value was something more reasonable to consider.
Of course, the more logical reaction of someone not in the confined mindset of
directors of a controlled company may have been that it was a good time to capitalize on
the market multiple the company was getting and monetize the asset.
A third party in the Special Committee’s position might have sold at the top of the
market, or returned cash to the Southern Peru stockholders by declaring a special
dividend. For example, if it made long-term strategic sense for Grupo Mexico to
consolidate Southern Peru and Minera, there was a logical alternative for the Special
Committee: ask Grupo Mexico to make a premium to market offer for Southern Peru.
Let Grupo Mexico be the buyer, not the seller. If the Special Committee’s distinguished
bankers believed that Southern Peru was trading at a premium to fundamental value, why
not ask Grupo Mexico to make a bid at a premium to that price? By doing so, the Special
Committee would have also probed Grupo Mexico about its own weaknesses, including
the fact that Minera seemed to be cash-strapped, having trouble paying its regular bills,
and thus unable to move forward with an acquisition of its own. That is, if Grupo
Mexico could not buy despite the value it held in Minera, that would bespeak weakness
and cast doubt on the credibility of its ask. And if it turned out that Grupo Mexico would
buy at a premium, the minority stockholders of Southern Peru would benefit.
In other words, by acting like a third-party negotiator with its own money at stake
and with the full range of options, the Special Committee would have put Grupo Mexico
back on its heels. Doing so would have been consistent with the financial advice it was
20
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getting and seemed to accept as correct. The Special Committee could have also looked
to use its market-proven stock to buy a company at a good price (a lower multiple to
earnings than Southern Peru’s) and then have its value rolled into Southern Peru’s higher
market multiple to earnings. That could have included buying Minera at a price equal to
its fundamental value using Southern Peru’s market-proven currency.
Instead of doing any of these things, the Special Committee was “comforted” by
the fact that they could devalue that currency and justify paying more for Minera than
they originally thought they should.23
G. The Special Committee Moves Toward Relative Valuation
After the June 23, 2004 presentation, the Special Committee and Goldman began
to embrace the idea that the companies should be valued on a relative basis. In a July 8,
2004 presentation to the Special Committee, Goldman included both a revised standalone
DCF analysis of Minera and a “Relative Discounted Cash Flow Analysis” in the form of
matrices presenting the “indicative number” of Southern Peru shares that should be
issued to acquire Minera based on various assumptions.24 The relative DCF analysis
generated a vast range of Southern Peru shares to be issued in the Merger of 28.9 million
to 71.3 million. Based on Southern Peru’s July 8, 2004 market value of $40.30 per share,
28.9 million shares of Southern Peru stock had a market value of $1.16 billion, and 71.3
23

See Tr. at 42 (Palomino) (“Q. . . . [A]s of . . . June 11, 2004, what was the special committee’s
view of the transaction that had been proposed by Grupo Mexico? A. That the figures that they
were asking were too high . . .”); Tr. at 156-57 (Handelsman) (“Q. What did you learn from
these preliminary analyses that Goldman Sachs performed? A. That their results showed that the
value of Minera [ ] was substantially less than the asked price of Grupo Mexico by a substantial
margin . . .”).
24
JX-103 (Goldman presentation to the Special Committee (July 8, 2004)) at SP COMM 006896
- SP COMM 006898.
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million shares were worth $2.87 billion.25 In other words, even the highest equity value
yielded for Minera by this analysis was short of Grupo Mexico’s actual cash value asking
price.
The revised standalone DCF analysis applied the same discount rate and long-term
copper price assumptions that Goldman had used in its June 11 presentation to updated
projections. This time, by applying a 7.5% discount rate and $1.00 per pound long-term
copper price to Minera management’s projections, Goldman was only able to yield an
equity value of $2.8 billion for Minera. Applying the same aggressive assumptions to the
projections as adjusted by A&S generated a standalone equity value for Minera of only
$2.085 billion. Applying mid-range assumptions (a discount rate of 8.5% and $0.90/lb
long-term copper price) to the A&S-adjusted projections yielded an equity value for
Minera of only $1.358 billion.
H. The Special Committee Makes A Counterproposal And Suggests A Fixed
Exchange Ratio
After Goldman’s July 8 presentation, the Special Committee made a
counterproposal to Grupo Mexico that was (oddly) not mentioned in Southern Peru’s
proxy statement describing the Merger (the “Proxy Statement”). In this counterproposal,
the Special Committee offered that Southern Peru would acquire Minera by issuing 52
million shares of Southern Peru stock with a then-current market value of $2.095
billion.26 The Special Committee also proposed implementation of a fixed, rather than a

25

JX-18 (list of historical stock prices of Southern Peru) at 9 ($40.30 x 28,900,000 =
$1,164,670,000; $40.30 x 71,300,000 = $2,873,390,000).
26
Id. ($40.30 x 52,000,000 = $2,095,600,000).
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floating, exchange ratio that would set the number of Southern Peru shares issued in the
Merger.27
From the inception of the Merger, Grupo Mexico had contemplated that the dollar
value of the price to be paid by Southern Peru would be fixed (at a number that was
always north of $3 billion), while the number of Southern Peru shares to be issued as
consideration would float up or down based on Southern Peru’s trading price around the
time of closing. But, the Special Committee was uncomfortable with having to issue a
variable amount of shares in the Merger. Handelsman testified that, in its evaluation of
Grupo Mexico’s May 7 term sheet, “it was the consensus of the [Special Committee] that
a floating exchange rate was a nonstarter” because “no one could predict the number of
shares that [Southern Peru] would have to issue in order to come up with the
consideration requested.”28 The Special Committee wanted a fixed exchange ratio, which
would set the number of shares that Southern Peru would issue in the Merger at the time
of signing. The dollar value of the Merger consideration at the time of closing would
vary with the fluctuations of Southern Peru’s market price. According to the testimony
of the Special Committee members, their reasoning was that both Southern Peru’s stock
and the copper market had been historically volatile, and a fixed exchange ratio would
protect Southern Peru’s stockholders from a situation in which Southern Peru’s stock
price went down and Southern Peru would be forced to issue a greater number of shares

27

The exact terms of the Special Committee’s proposed fixed exchange ratio are unclear on this
record.
28
Tr. at 155 (Handelsman).
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for Minera in order to meet a fixed dollar value.29 As I will discuss later, that position is
hard to square with the Special Committee and Southern Peru’s purported bullishness
about the copper market in 2004.30
I. Grupo Mexico Sticks To Its Demand
In late July or early August, Grupo Mexico responded to the Special Committee’s
counterproposal by suggesting that Southern Peru should issue in excess of 80 million
shares of common stock to purchase Minera. It is not clear on the record exactly when
Grupo Mexico asked for 80 million shares, but given Southern Peru’s trading history at
that time, the market value of that consideration would have been close to $3.1 billion,
basically the same place where Grupo Mexico had started.31 The Special Committee
viewed Grupo Mexico’s ask as too high, which is not surprising given that the parties
were apparently a full billion dollars in value apart, and negotiations almost broke down.
But, on August 21, 2004, after what is described as “an extraordinary effort” in
Southern Peru’s Proxy Statement, Grupo Mexico proposed a new asking price of 67
million shares.32 On August 20, 2004, Southern Peru was trading at $41.20 per share, so
67 million shares were worth about $2.76 billion on the market, a drop in Grupo

29

Id.
See id. at 48 (Palomino) (explaining that his impression at the time negotiations began was that
Southern Peru was doing well in the market because “the market was estimating higher ore
grades and higher copper prices than we thought were in fact going to be maintained in the long
run”); id. at 313 (Jacob) (discussing rising copper prices in 2004).
31
Between July 20, 2004 and August 21, 2004, the average closing price of Southern Peru stock
was $38.28. JX-18 at 8-9 ($38.28 x 80,000,000 = $3,062,400,000).
32
JX-129 (Southern Peru Copper Corporation Schedule 14A (February 25, 2005) (Proxy
Statement)) at 22.
30
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Mexico’s ask.33 Grupo Mexico’s new offer brought the Special Committee back to the
negotiating table.
After receiving two term sheets from Grupo Mexico that reflected the 67 million
share asking price, the second of which was received on September 8, 2004, when 67
million shares had risen to be worth $3.06 billion on the market,34 Goldman made another
presentation to the Special Committee on September 15, 2004. In addition to updated
relative DCF analyses of Southern Peru and Minera (presented only in terms of the
number of shares of Southern Peru stock to be issued in the Merger), this presentation
contained a “Multiple Approach at Different EBITDA Scenarios,” which was essentially
a comparison of Southern Peru and Minera’s market-based equity values, as derived from
multiples of Southern Peru’s 2004 and 2005 estimated (or “E”) EBITDA.35 Goldman
also presented these analyses in terms of the number of Southern Peru shares to be issued
to Grupo Mexico, rather than generating standalone values for Minera. The range of
shares to be issued at the 2004E EBITDA multiple (5.0x) was 44 to 54 million; at the
2005E multiple (6.3x) Goldman’s analyses yielded a range of 61 to 72 million shares of
Southern Peru stock.36 Based on Southern Peru’s $45.34 share price as of September 15,
2004, 61 to 72 million shares had a cash value of $2.765 billion to $3.26 billion.37
33

JX-18 at 8 ($41.20 x 67,000,000= $2,760,400,000).
Id. ($45.72 x 67,000,000 = $3,063,240,000).
35
JX-105 at SP COMM 006805.
36
The EV/2005E EBITDA multiple of 6.3x used in this presentation was not a real market
multiple, or even a Wall Street analysis consensus multiple, but an internal Southern Peru
management number supposedly based on Southern Peru’s internal projections for its 2005E
EBITDA, unadjusted for royalty tax owed to the Peruvian government. As will be discussed, it
seems aggressive, at the very least.
37
JX-18 at 8 ($45.34 x 61,000,000 = $2,765,740,000; $45.34 x 72,000,000 = $3,264,480,000).
34
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The Special Committee sent a new proposed term sheet to Grupo Mexico on
September 23, 2004. That term sheet provided for a fixed purchase price of 64 million
shares of Southern Peru (translating to a $2.95 billion market value based on Southern
Peru’s then-current closing price).38 The Special Committee’s proposal contained two
terms that would protect the minority stockholders of Southern Peru: (1) a 20% collar
around the purchase price, which gave both the Special Committee and Grupo Mexico
the right to walk away from the Merger if Southern Peru’s stock price went outside of the
collar before the stockholder vote; and (2) a voting provision requiring that a majority of
the minority stockholders of Southern Peru vote in favor of the Merger. Additionally, the
proposal called for Minera’s net debt, which Southern Peru was going to absorb in the
Merger, to be capped at $1.105 billion at closing, and contained various corporate
governance provisions.
J. Grupo Mexico Rejects Many Of The Special Committee’s Proposed Terms But The
Parties Work Out A Deal
On September 30, 2004, Grupo Mexico sent a counterproposal to the Special
Committee, in which Grupo Mexico rejected the Special Committee’s offer of 64 million
shares and held firm to its demand for 67 million shares. Grupo Mexico’s
counterproposal also rejected the collar and the majority of the minority vote provision,
proposing instead that the Merger be conditioned on the vote of two-thirds of the
outstanding stock. Grupo Mexico noted that conditioning the Merger on a two-thirds
shareholder vote obviated the need for the walk-away right requested by the Special

38

Id. at 8 ($46.22 x 64,000,000 million = $2,958,080,000).
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Committee, because Grupo Mexico would be prevented from approving the Merger
unilaterally in the event the stock price was materially higher at the time of the
stockholder vote than at the time of Board approval. Grupo Mexico did accept the
Special Committee’s proposed $1.05 billion debt cap at closing, which was not much of a
concession in light of the fact that Minera was already contractually obligated to pay
down its debt and was in the process of doing so.39
After the Special Committee received Grupo Mexico’s September 30
counterproposal, the parties reached agreement on certain corporate governance
provisions to be included in the Merger Agreement, some of which were originally
suggested by Grupo Mexico and some of which were first suggested by the Special
Committee. Without saying these provisions were of no benefit at all to Southern Peru
and its outside investors, let me just say that they do not factor more importantly in this
decision because they do not provide any benefit above the protections of default law that
were economically meaningful enough to close the material dollar value gap that existed.
On October 5, 2004, members of the Special Committee met with Grupo Mexico
to iron out a final deal. At that meeting, the Special Committee agreed to pay 67 million
shares, dropped their demand for the collar, and acceded to most of Grupo Mexico’s
39

Minera was contractually obligated to make mandatory prepayments on its long-term credit
facilities when, among other things, the price of copper exceeded $0.88 per pound. See JX-125
at 55 (“when the price[ ] of copper. . . exceed[s] $0.88 per pound . . . we will pay an amount
equal to 75% of the excess cash flow generated by the sales of such metals at the higher metal
price, which will be applied first, to the amortization of Tranche B, then to the amortization of
Tranche A.”). The price of copper went north of $0.88 per pound on October 15, 2003. The
record shows that Minera was paying down its debt, presumably in compliance with its
prepayment obligation. See JX-103 at SP COMM 006861 (Minera’s net debt as of May 31, 2004
was $1.189 million); JX-107 (road show presentation (November 2004)) at SP COMM 006674
(Minera’s net debt as of June 30, 2004 was $1.06 billion).
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demands. The Special Committee justified paying a higher price through a series of
economic contortions. The Special Committee was able to “bridge the gap”40 between
the 64 million and the 67 million figures by decreasing Minera’s debt cap by another
$105 million, and by getting Grupo Mexico to cause Southern Peru to issue a special
dividend of $100 million, which had the effect of decreasing the value of Southern Peru’s
stock. According to Special Committee member Handelsman, these “bells and
whistles”41 made it so that “the value of what was being . . . acquired in the merger went
up, and the value of the specie that was being used in the merger went down . . . ,”42
giving the Special Committee reason to accept a higher Merger price.
The closing share price of Southern Peru was $53.16 on October 5, 2004, so a
purchase price of 67 million shares had a market value of $3.56 billion,43 which was
higher than the dollar value requested by Grupo Mexico in its February 2004 proposal or
its original May 7 term sheet.
At that point, the main unresolved issue was the stockholder vote that would be
required to approve the Merger. After further negotiations, on October 8, 2004, the
Special Committee gave up on its proposed majority of the minority vote provision and
agreed to Grupo Mexico’s suggestion that the Merger require only the approval of two-

40

Tr. at 175 (Handelsman).
Id. at 185 (Handelsman).
42
Id. at 176 (Handelsman).
43
JX-18 at 8 ($53.16 x 67,000,000 = $3,561,720,000).
41
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thirds of the outstanding common stock of Southern Peru.44 Given the size of the
holdings of Cerro and Phelps Dodge,45 Grupo Mexico could achieve a two-thirds vote if
either Cerro or Phelps Dodge voted in favor of the Merger.
K. The Multi-Faceted Dimensions Of Controlling Power: Large Stockholders Who
Want To Get Out Support A Strategic, Long-Term Acquisition As A Prelude To Their
Own Exit As Stockholders
Human relations and motivations are complex. One of the members of the Special
Committee, Handelsman, represented a large Founding Stockholder, Cerro. This might
be seen in some ways to have ideally positioned Handelsman to be a very aggressive
negotiator. But Handelsman had a problem to deal with, which did not involve Cerro
having any self-dealing interest in the sense that Grupo Mexico had. Rather, Grupo
Mexico had control over Southern Peru and thus over whether Southern Peru would take
the steps necessary to make the Founding Stockholders’ shares marketable under
applicable securities regulations.46 Cerro and Phelps Dodge, consistent with its name,
wanted to monetize their investment in Southern Peru and get out.

44

The parties further agreed that for the purposes of the two-thirds vote, each share would only
be entitled to one vote. Thus, Grupo Mexico could only vote its 54.17% equity ownership, not
the 63.08% voting power it ordinarily held due to the super-voting rights of the Founders Shares.
45
14.2% and 13.95% respectively.
46
The Founders Shares held by Cerro and Phelps Dodge were unregistered and thus could not be
publicly sold in the marketplace. Securities Act of 1933 § 5(a), 15 U.S.C. § 77e(a) (2010). SEC
Rule 144 provides an exemption from the registration requirements and allows public resale of
restricted securities if certain conditions are met. But, Rule 144 contains volume restrictions that
made it impossible for Cerro or Phelps Dodge to sell a bloc of their shares. Specifically, Cerro
and Phelps Dodge, as “affiliates” of Southern Peru, were prevented from selling an amount
greater than one percent of the outstanding Founders Shares in any three-month period. 17
C.F.R. § 230.144(e) (2010). Absent registration, Cerro and Phelps Dodge faced a prolonged
goodbye.
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Thus, while the Special Committee was negotiating the terms of the Merger,
Handelsman was engaged in negotiations of his own with Grupo Mexico.47 Cerro and
Phelps Dodge had been seeking registration rights from Grupo Mexico (in its capacity as
Southern Peru’s controller) for their shares of Southern Peru stock, which they needed
because of the volume restrictions imposed on affiliates of an issuer by SEC Rule 144.48
It is not clear which party first proposed liquidity and support for the Founding
Stockholders in connection with the Merger. But it is plain that the concept appears
throughout the term sheets exchanged between Grupo Mexico and the Special
Committee, and it is clear that Handelsman knew that registration rights would be part of
the deal from the beginning of the Merger negotiations and that thus the deal would
enable Cerro to sell as it desired. The Special Committee did not take the lead in
negotiating the specific terms of the registration rights provisions – rather, it took the
position that it wanted to leave the back-and-forth over the agreement details to Cerro and
Grupo Mexico. Handelsman, however, played a key role in the negotiations with Grupo
Mexico on Cerro’s behalf.49

47

Tr. at 182 (Handelsman) (“I had talked to the general counsel both of Grupo Mexico and
Southern Peru about registration rights from the time of the first term sheet that Grupo Mexico
sent.”).
48
Id. at 167 (Handelsman) (“[W]e were all long-term holders, and we all had directors, so we
were all affiliates. So none of us could really sell our shares.”); cf. id. at 184 (Handelsman)
(discussing market difficulties of selling stock even if Cerro could cease to be an affiliate for
purposes of the volume restrictions of Rule 144).
49
See id. at 205 (Handelsman) (“Q. Do you know whether there were other people on behalf of
Cerro that were speaking to Mr. Larrea at about that time [of the agreement to vote Cerro’s
shares in accordance with the Special Committee in exchange for registration rights] about
Cerro’s interest in selling its shares? A. I am sure there weren’t.”).
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At trial, Handelsman explained that there were two justifications for pursuing
registration rights – one offered benefits exclusive to the Founding Stockholders, and the
other offered benefits that would inure to Southern Peru’s entire stockholder base. The
first justification was that Cerro needed the registration rights in order to sell its shares
quickly, and Cerro wanted “to get out” of its investment in Southern Peru.50 The second
justification concerned the public market for Southern Peru stock. Granting registration
rights to the Founding Stockholders would allow Cerro and Phelps Dodge to sell their
shares, increasing the amount of stock traded on the market and thus increasing Southern
Peru’s somewhat thin public float. This would in turn improve stockholder liquidity,
generate more analyst exposure, and create a more efficient market for Southern Peru
shares, all of which would benefit the minority stockholders. Handelsman thus
characterized the registration rights situation as a “win-win,” because “it permitted us to
sell our stock” and “it was good for [Southern Peru] because they had a better float and
they had a more organized sale of shares.”51
Handelsman’s tandem negotiations with Grupo Mexico culminated in Southern
Peru giving Cerro registration rights for its shares on October 21, 2004, the same day that
the Special Committee approved the Merger. In exchange for registration rights, Cerro
expressed its intent to vote its shares in favor of the Merger if the Special Committee
recommended it. If the Special Committee made a recommendation against the Merger,
or withdrew its recommendation in favor of it, Cerro was bound by the agreement to vote
50

Id. at 168 (Handelsman) (“And both we and Phelps Dodge wanted to get out.”); id. at 167
(Handelsman) (“And quite frankly, we had an interest in selling our shares.”).
51
Id. at 184-85 (Handelsman).
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against the Merger. Grupo Mexico’s initial proposal, which Handelsman received on
October 18, 2004 – a mere three days before the Special Committee was to vote on the
Merger – was that it would grant Cerro registration rights in exchange for Cerro’s
agreement to vote in favor of the Merger. The Special Committee and Handelsman
suggested instead that Cerro’s vote on the Merger be tied to whether or not the Special
Committee recommended the Merger. After discussing the matter with the Special
Committee, Grupo Mexico agreed.
On December 22, 2004, after the Special Committee approved the Merger but well
before the stockholder vote, Phelps Dodge entered into an agreement with Grupo Mexico
that was similar to Cerro’s, but did not contain a provision requiring Phelps Dodge to
vote against the Merger if the Special Committee did. By contrast, Phelps Dodge’s
agreement only provided that, [t]aking into account that the Special Committee . . . did
recommend . . . the approval of the [Merger], Phelps Dodge “express[es] [its] current
intent, to [ ] submit its proxies to vote in favor of the [Merger] . . . .”52 Thus, in the event
that the Special Committee later withdrew its recommendation to approve the Merger,
Cerro would be contractually bound to vote against it, but Grupo Mexico could still
achieve the two-thirds vote required to approve the Merger solely with Phelps Dodge’s
cooperation. Under the terms of the Merger Agreement, the Special Committee was free
to change its recommendation of the Merger, but it was not able to terminate the Merger

52

JX-15 (letter agreement between AMC and Phelps Dodge (December 22, 2004)) at
AMC0024877.
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Agreement on the basis of such a change.53 Rather, a change in the Special Committee’s
recommendation only gave Grupo Mexico the power to terminate the Merger
Agreement.54
* * *
This issue again warrants a pause. Although I am not prepared on this record to
find that Handelsman consciously agreed to a suboptimal deal for Southern Peru simply
to achieve liquidity for Cerro from Grupo Mexico, there is little doubt in my mind that
Cerro’s own predicament as a stockholder dependent on Grupo Mexico’s whim as a
controller for registration rights influenced how Handelsman approached the situation.
That does not mean he consciously gave in, but it does means that he was less than
ideally situated to press hard. Put simply, Cerro was even more subject to the dominion
of Grupo Mexico than smaller holders because Grupo Mexico had additional power over
it because of the unregistered nature of its shares.
Perhaps most important, Cerro’s desires when considered alongside the Special
Committee’s actions illustrate the tendency of control to result in odd behavior. During
the negotiations of the Merger, Cerro had no interest in the long-term benefits to
Southern Peru of acquiring Minera, nor did Phelps Dodge. Certainly, Cerro did not want
any deal so disastrous that it would tank the value of Southern Peru completely, but nor

53

JX-13 (Agreement and Plan of Merger (October 21, 2004)) §5.9(b) (“In the event that, prior to
the Effective Time the Special Committee believes, in its good faith judgment, after receiving the
advice of its outside legal counsel, that failing to do so would create a reasonable likelihood of
breaching its fiduciary duties under applicable law, the Special Committee . . . may . . . withdraw
or modify its approval or recommendation in favor of the [Merger].”).
54
Id. §7.1(d).
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did it have a rational incentive to say no to a suboptimal deal if that risked being locked
into its investments. Cerro wanted to sell and sell then and there. But as a Special
Committee member, Handelsman did not act consistently with that impulse for all
stockholders. He did not suggest that Grupo Mexico make an offer for Southern Peru,
but instead pursued a long-term strategic transaction in which Southern Peru was the
buyer. A short-term seller of a company’s shares caused that company to be a long-term
buyer.
L. After One Last Price Adjustment, Goldman Makes Its Final Presentation
On October 13, 2004, Grupo Mexico realized that it owned 99.15% of Minera
rather than 98.84%, and the purchase price was adjusted to 67.2 million shares instead of
67 million shares to reflect the change in size of the interest being sold. On October 13,
2004, Southern Peru was trading at $45.90 per share, which meant that 67.2 million
shares had a dollar worth of $3.08 billion.55
On October 21, 2004, the Special Committee met to consider whether to
recommend that the Board approve the Merger. At that meeting, Goldman made a final
presentation to the Special Committee. The October 21, 2004 presentation stated that
Southern Peru’s implied equity value was $3.69 billion based on its then current market
capitalization at a stock price of $46.41 and adjusting for debt. Minera’s implied equity
value is stated as $3.146 billion, which was derived entirely from multiplying 67.2
million shares by Southern Peru’s $46.41 stock price and adjusting for the fact that
Southern Peru was only buying 99.15% of Minera.
55

JX-18 at 7 ($45.90 x 67,200,000 = $3,084,480,000).
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No standalone equity value of Minera was included in the October 21
presentation.56 Instead, the presentation included a series of relative DCF analyses and a
“Contribution Analysis at Different EBITDA Scenarios,” both of which were presented
in terms of a hypothetical number of Southern Peru shares to be issued to Grupo Mexico
for Minera.57 Goldman’s relative DCF analyses provided various matrices showing the
number of shares of Southern Peru that should be issued in exchange for Minera under
various assumptions regarding the discount rate, the long-term copper price, the
allocation of tax benefits, and the amount of royalties that Southern Peru would need to
pay to the Peruvian government. As it had in all of its previous presentations, Goldman
used a range of long-term copper prices from $0.80 to $1.00 per pound. The DCF
analyses generated a range of the number of shares to be issued in the Merger from 47.2
million to 87.8 million. Based on the then-current stock price of $45.92, this translated to
$2.17 billion to $4.03 billion in cash value.58 Assuming the mid-range figures of a
discount rate of 8.5% and a long-term copper price of $0.90 per pound, the analyses
yielded a range of shares from 60.7 to 78.7 million.

56

During discovery, two Microsoft Excel worksheets were unearthed that appear to suggest the
implied equity values of Minera and Southern Peru that underlie Goldman’s October 21
presentation. One worksheet, which contains the Minera model, indicates an implied equity
value for Minera of $1.25 billion using a long-term copper price of $0.90/lb and a discount rate
of 8.5%. The other worksheet, which contains the Southern Peru model, indicates an implied
equity value for Southern Peru of $1.6 billion using a copper price of $0.90 and a discount rate of
9.0%, and assuming a royalty tax of 2%. Both the plaintiff’s expert and the defendants’ expert
relied on the projections contained in these worksheets in their reports. The defendants have also
not contested the plaintiff’s expert’s contention that these worksheets include Goldman’s
discounted cash flow estimates as of October 21, 2004.
57
JX-106 (Goldman presentation to the Special Committee (October 21, 2004)).
58
JX-18 at 7 ($45.92 x 47,200,000 = $2,167,424,000; $45.92 x 87,800,000 = $4,031,776,000).
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Goldman’s contribution analysis generated a range of 42 million to 56 million
shares of Southern Peru to be issued based on an annualized 2004E EBITDA multiple
(4.6x) and forecasted 2004E EBITDA multiple (5.0x), and a range of 53 million to 73
million shares based on an updated range of estimated 2005E EBITDA multiples (5.6x to
6.5x). Notably, the 2004E EBITDA multiples did not support the issuance of 67.2
million shares of Southern Peru stock in the Merger. But, 67.2 million shares falls at the
higher end of the range of shares calculated using Southern Peru’s 2005E EBITDA
multiples. As notable, these multiples were not the product of the median of the 2005E
EBITDA multiples of comparable companies identified by Goldman (4.8x). Instead, the
multiples used were even higher than Southern Peru’s own higher 2005E EBITDA Wall
Street consensus (5.5x) — an adjusted version of which was used as the bottom end of
the range. These higher multiples were then attributed to Minera, a non-publicly traded
company suffering from a variety of financial and operational problems.
Goldman opined that the Merger was fair from a financial perspective to the
stockholders of Southern Peru, and provided a written fairness opinion.
M. The Special Committee And The Board Approve The Merger
After Goldman made its presentation, the Special Committee voted 3-0 to
recommend the Merger to the Board. At the last-minute suggestion of Goldman,
Handelsman decided not to vote in order to remove any appearance of conflict based on
his participation in the negotiation of Cerro’s registration rights, despite the fact that he
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had been heavily involved in the negotiations from the beginning and his hands had been
deep in the dough of the now fully baked deal.59
The Board then unanimously approved the Merger and Southern Peru entered into
the Merger Agreement.
N. The Market Reacts To The Merger
The market reaction to the Merger was mixed and the parties have not presented
any reliable evidence about it. That is, neither party had an expert perform an event study
analyzing the market reaction to the Merger. Southern Peru’s stock price traded down by
4.6% when the Merger was announced. When the preliminary proxy statement, which
provided more financial information regarding the Merger terms, became public on
November 22, 2004, Southern Peru’s stock price again declined by 1.45%. But the stock
price increased for two days after the final Proxy Statement was filed.
Determining what effect the Merger itself had on this rise is difficult because, as
the plaintiff points out, this was not, as the defendants contend, the first time that
Southern Peru and Minera’s financials were presented together. Rather, the same
financial statements were in the preliminary Proxy Statement and the stock price fell.

59

See Tr. at 181-82 (Handelsman) (“We were sitting in Goldman Sachs’ office in Mexico City
on this October day, and a lawyer from Goldman’s counsel called Goldman and said that – did
they recognize that I had something that was the appearance of a conflict. And everybody
looked at each other, and it was sort of incredulous about this and how it would come up on the
morning of the date that the committee was supposed to vote. And I looked at it and I said, Well,
if I have a conflict or they think I have a conflict or this is a potential for a conflict or there is an
appearance of a conflict, then I won’t vote.”).
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But, as noted, the plaintiff also offers no evidence that these stock market
fluctuations provide a reliable basis for assessing the fairness of the deal because it did
not conduct a reliable event study.
In fact, against a backdrop of strong copper prices, the trading price of Southern
Peru stock increased substantially by the time the Merger closed. By April 1, 2005,
Southern Peru’s stock price had a market value of $55.89 per share, an increase of
approximately 21.7% over the October 21, 2004 closing price. But lest this be attributed
to the Merger, other factors were in play. This includes the general direction of copper
prices, which lifted the market price of not just Southern Peru, but those of its publicly
traded competitors.60 Furthermore, Southern Peru’s own financial performance was very
strong, as will soon be discussed.
O. Goldman Does Not Update Its Fairness Analysis
Despite rising Southern Peru share prices and performance, the Special Committee
did not ask Goldman to update its fairness analysis at the time of the stockholder vote on
the Merger and closing – nearly five months after the Special Committee had voted to
recommend it. At trial, Handelsman testified that he called a representative at Goldman

60

See, e.g., List of Historical Stock Prices of Antofogasta (October 21, 2004 to April 1, 2005),
http://uk.finance.yahoo.com/q/hp?s=ANTO.L&b=21&a=09&c=2004&e=1&d=03&f=2005&g=d;
List of Historical Stock Prices of FreeportMcMoRan (October 21, 2004 to April 1, 2005),
http://finance.yahoo.com/q/hp?s=FCX&a=09&b=21&c=2004&d=03&e=1&f=2005&g=d; List of
Historical Stock Prices of Grupo Mexico (October 21, 2004 to April 1, 2005),
http://finance.yahoo.com/q/hp?s=GMEXICOB.MX&a=09&b=21&c=2004&d=03&e=1&f=2005&
g=d.
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to ask whether the transaction was still fair, but Handelsman’s phone call hardly
constitutes a request for an updated fairness analysis.61
The Special Committee’s failure to determine whether the Merger was still fair at
the time of the Merger vote and closing is curious for two reasons.
First, for whatever the reason, Southern Peru’s stock price had gone up
substantially since the Merger was announced in October 2004. In March 2005, Southern
Peru stock was trading at an average price of $58.56 a share. The Special Committee had
agreed to a collarless fixed exchange ratio and did not have a walk-away right. To my
mind, an adroit Special Committee would have recognized the need to re-evaluate the
Merger in light of Southern Peru’s then-current stock price.
Second, Southern Peru’s actual 2004 EBITDA became available before the
stockholder vote on the Merger took place, and Southern Peru had smashed through the
projections that the Special Committee had used for it.62 In the October 21 presentation,
Goldman used a 2004E EBITDA for Southern Peru of $733 million and a 2004E

61

Tr. at 187 (“Q. . . . [b]efore the transaction closed at the end of April 2005, did the special
committee do anything to determine whether the transaction was still fair? A. Well, I don’t
know what the special committee did, but I called a representative at Goldman and said, Has
anything happened since the transaction was approved by the board that would suggest to you
that this transaction was not fair? And I got the answer, no, nothing like that has happened.”).
62
Southern Peru’s 2004 full financial performance was publicly disclosed in its 2004 10-K,
which was filed on March 16, 2005; the stockholder vote took place on March 28, 2005.
Southern Peru’s previously filed quarterly reports did not indicate that it would achieve such a
high EBITDA. See, e.g., Southern Peru Copper Corporation 10-Q for the quarter ending
September 30, 2004 (November 9, 2004) at 3, available at
http://sec.gov/Archives/edgar/data/1001838/000110465904034621/a04-13088_110q.htm,
(showing 2004 EBITDA for the last nine months of $597.8 million). But, the members of the
Special Committee, as directors of the company, would have had access to the basic information
contained in the 2004 10-K before it became public. Either way, the results were out 12 days
before the Merger vote.
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EBITDA for Minera of $687 million. Southern Peru’s actual 2004 EBITDA was $1.005
billion, 37% more and almost $300 million more than the projections used by Goldman.
Minera’s actual 2004 EBITDA, by contrast, was $681 million, 0.8% less than the
projections used by Goldman. As I mentioned earlier, in its contribution analysis
Goldman relied on the values (measured in Southern Peru shares) generated by applying
an aggressive range of Southern Peru’s 2005E EBITDA multiples to Minera’s A&Sadjusted and unadjusted projections, not the 2004E EBITDA multiple, but the inaccuracy
of Southern Peru’s estimated 2004 EBITDA should have given the Special Committee
serious pause. If the 2004 EBITDA projections of Southern Peru – which were not
optimized and had been prepared by Grupo Mexico-controlled management – were so
grossly low, it provided reason to suspect that the 2005 EBITDA projections, which were
even lower than the 2004 EBITDA projections, were also materially inaccurate, and that
the assumptions forming the basis of Goldman’s contribution analysis should be
reconsidered. Moreover, Southern Peru made $303.4 million in EBITDA in the first
quarter of 2005, over 52% of the estimate in Goldman’s fairness presentation for
Southern Peru’s 2005 full year performance. Although the first-quarter 2005 financial
statements, which covered the period from January 1, 2005 to March 31, 2005, would not
have been complete by the time of the stockholder vote, I can reasonably assume that, as
directors of Southern Peru, the Special Committee had access to non-public information
about Southern Peru’s monthly profit and loss statements. Southern Peru later beat its
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EBITDA projections for 2005 by a very large margin, 135%,63 a rate well ahead of
Minera’s 2005 performance, which beat the deal estimates by a much lower 45%.64
The Special Committee’s failure to get a fairness update was even more of a
concern because Cerro had agreed to vote against the Merger if the Special Committee
changed its recommendation. The Special Committee failed to obtain a majority of the
minority vote requirement, but it supposedly agreed to a two-thirds vote requirement
instead because a two-thirds vote still prevented Grupo Mexico from unilaterally
approving the Merger. This out was only meaningful, however, if the Special Committee
took the recommendation process seriously. If the Special Committee maintained its
recommendation, Cerro had to vote for the Merger, and its vote combined with Grupo
Mexico’s vote would ensure passage. By contrast, if the Special Committee changed its
recommendation, Cerro was obligated to vote against the Merger.
The tying of Cerro’s voting agreement to the Special Committee’s
recommendation was somewhat odd, in another respect. In a situation involving a thirdparty merger sale of a company without a controlling stockholder, the third party will
often want to lock up some votes in support of a deal. A large blocholder and the target
board might therefore negotiate a compromise, whereby the blocholder agrees to vote yes
if the target board or special committee maintains a recommendation in favor of the
transaction. In this situation, however, there is a factor not present here. In an arm’s-

63

Southern Peru’s actual 2005 EBITDA was $1.365 billion, as compared to Southern Peru’s
2005E EBITDA based on unadjusted management projections of $581 million.
64
Minera’s actual 2005 EBITDA was $971.6 million, as compared to Minera’s 2005E EBITDA
based on unadjusted management projections of $672 million.
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length deal, the target usually has the flexibility to change its recommendation or
terminate the original merger upon certain conditions, including if a superior proposal is
available, or an intervening event makes the transaction impossible to recommend in
compliance with the target’s fiduciary duties. Here, by contrast, Grupo Mexico faced no
such risk of a competing superior proposal because it controlled Southern Peru.
Furthermore, the fiduciary out that the Special Committee negotiated for in the Merger
agreement provided only that the Special Committee could change its recommendation in
favor of the Merger, not that it could terminate the Merger altogether or avoid a vote on
the Merger. The only utility therefore of the recommendation provision was if the
Special Committee seriously considered the events between the time of signing and the
stockholder vote and made a renewed determination of whether the deal was fair. There
is no evidence of such a serious examination, despite important emerging evidence that
the transaction’s terms were skewed in favor of Grupo Mexico.
P. Southern Peru’s Stockholders Approve The Merger
On March 28, 2005, the stockholders of Southern Peru voted to approve the
Merger. More than 90% of the stockholders voted in favor of the Merger. The Merger
then closed on April 1, 2005. At the time of closing, 67.2 million shares of Southern
Peru had a market value of $3.75 billion.65
Q. Cerro Sells Its Shares
On June 15, 2005, Cerro, which had a basis in its stock of only $1.32 per share,
sold its entire interest in Southern Peru in an underwritten offering at $40.635 per share.
65

JX-18 at 5 ($55.89 x 67,200,000 = $3,755,808,000).
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Cerro sold its stock at a discount to the then-current market price, as the low-high trading
prices for one day before the sale were $43.08 to $44.10 per share. This illustrates
Cerro’s problematic incentives.
R. The Plaintiff Sues The Defendants And The Special Committee
This derivative suit challenging the Merger, first filed in late 2004, moved too
slowly, and it was not until June 30, 2010 that the plaintiff moved for summary
judgment.66 On August 10, 2010, the defendants filed a cross-motion for summary
judgment, or in the alternative, to shift the burden of proof to the plaintiff under the entire
fairness standard. On August 11, 2010, the individual Special Committee defendants
cross-moved for summary judgment on all claims under Southern Peru’s exculpatory
provision adopted under 8 Del. C. § 102(b)(7). At a hearing held on December 21, 2010,
I dismissed the Special Committee defendants from the case because the plaintiff had
failed to present evidence supporting a non-exculpated breach of their fiduciary duty of
loyalty, and I denied all other motions for summary judgment. This, of course, did not
mean that the Special Committee had acted adroitly or that the remaining defendants,
Grupo Mexico and its affiliates, were immune from liability.
In contrast to the Special Committee defendants, precisely because the remaining
directors were employed by Grupo Mexico, which had a self-dealing interest directly in
conflict with Southern Peru, the exculpatory charter provision was of no benefit to them
66

When Vice Chancellor Lamb left the Court in 2009, this case was reassigned to me. By that
time, Vice Chancellor Lamb had already admonished the plaintiff for its torpid pace in
prosecuting the case. In re Southern Peru S’holders Litig., C.A. No. 961 at 20 (Del. Ch. July 1,
2009) (TRANSCRIPT) (“I can’t quite strongly enough express my displeasure at how delayed
this litigation has been and the fact that it wasn’t prepared for trial two or three years ago.”).
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at that stage, given the factual question regarding their motivations. At trial, these
individual Grupo Mexico-affiliated director defendants made no effort to show that they
acted in good faith and were entitled to exculpation despite their lack of independence.
In other words, the Grupo Mexico-affiliated directors did nothing to distinguish each
other and none of them argued that he should not bear liability for breach of the duty of
loyalty if the transaction was unfairly advantageous to Grupo Mexico, which had a direct
self-dealing interest in the Merger. Their liability therefore rises or falls with the issue of
fairness.67
In dismissing the Special Committee members on the summary judgment record, I
necessarily treated the predicament faced by Cerro and Handelsman, which involved
facing additional economic pressures as a minority stockholder as a result of Grupo
Mexico’s control, differently than a classic self-dealing interest. I continue, as you will
see, to hold that view. Although I believe that Cerro, and therefore Handelsman, were
influenced by Cerro’s desire for liquidity as a stockholder, it seems to me
counterproductive to equate a legitimate concern of a stockholder for liquidity from a
controller into a self-dealing interest.68 I therefore concluded that there had to be a triable

67

Cf. In re Loral Space & Commc’ns Inc., 2008 WL 4293781, at *33 (Del. Ch. Sept. 19, 2008)
(“For example, being a non-independent director who approved a conflict transaction found
unfair does not make one, without more, liable personally for the harm caused. Rather, the court
must examine that director’s behavior in order to assess whether the director breached her
fiduciary duties and, if a § 102(b)(7) clause is in effect, acted with the requisite state of mind to
have committed a non-exculpated breach.”).
68
I recognize that this is a close question. The bottom line requirement of loyalty is that a
director act in the best interests of the company and its stockholders, rather than for any other
reason. See In re RJR Nabisco, Inc. S’holders Litig., 1989 WL 7036, at *15 (Del. Ch. Jan. 31,
1989). Myriad interests have caused fiduciaries to stray from the straight path. What I struggle
with here is that a director would be considered interested because he (or in this case, his
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issue regarding whether Handelsman acted in subjective bad faith to force him to trial. I
concluded then on that record that no such issue of fact existed and even on the fuller trial
record (where the plaintiff actually made much more of an effort to pursue this angle), I
still could not find that Handelsman acted in bad faith to purposely accept an unfair deal.
But Cerro, and therefore Handelsman, did have the sort of economic concern that ideally
should have been addressed upfront and forthrightly in terms of whether the
stockholder’s interest well positioned its representative to serve on a special committee.
Put simply, although I continue to be unpersuaded that one can label Handelsman as
having acted with the state of mind required to expose him to liability given the
exculpatory charter protection to which he is entitled, I am persuaded that Cerro’s desire
to sell influenced how Handelsman approached his duties and compromised his
effectiveness.

employer) desired the liquidity available to the other stockholders. Although I do not struggle
with finding that a stockholder-representative in this situation has difficult incentives, I believe it
would be mistaken to consider this sort of interest as constituting an interest in the formal sense
of imposing liability for breach of the duty of loyalty absent a showing that the director in bad
faith subordinated the best interests of the company in getting a fair price to his desire to have the
liquidity available to other stockholders. Given that summary judgment in Handelsman’s favor
has already been granted and given the resources of Grupo Mexico and its affiliated defendants,
this interesting question does not seem likely to have a real world effect. In view of that, I am
even more reluctant to call a stockholder’s desire for liquidity an interest, because there is likely
utility in having directors who represent stockholders with a deep financial stake that gives them
an incentive to monitor management and controlling stockholders closely. In a real way, Cerro
and Phelps Dodge were seeking the same liquidity as other minority stockholders, although I
realize Handelsman’s service on the board was a choice that exacerbated Cerro’s problem.
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III. Legal Analysis
A. The Standard Of Review Is Entire Fairness
Consistent with the Supreme Court’s decision in Kahn v. Tremont, both the
plaintiff and the defendants agree that the appropriate standard of review for the Merger
is entire fairness, regardless of the existence of the Special Committee.69 Given this
agreement, there is no need to consider whether room is open under our law for use of the
business judgment rule standard in a circumstance like this, if the transaction were
conditioned upon the use of a combination of sufficiently protective procedural devices.70
Absent some argument by a party to that effect, judicial restraint counsels my accepting
the parties’ framework. Where, as here, a controlling stockholder stands on both sides of
a transaction, the interested defendants are “required to demonstrate their utmost good
faith and the most scrupulous inherent fairness of the bargain.”71 In other words, the
defendants with a conflicting self-interest must demonstrate that the deal was entirely fair
to the other stockholders.72

69

See Kahn v. Tremont Corp., 694 A.2d 422, 428-29 (Del. 1997) (applying entire fairness review
to an interested transaction where the controlling shareholder of a corporation caused it to
purchase shares of a second controlled corporation); Emerald Partners v. Berlin, 726 A.2d 1215,
1221 (Del. 1999) (applying entire fairness review to a merger whereby a controlled corporation
acquired thirteen corporations controlled by the same shareholder); Leo E. Strine, Jr., The
Inescapably Empirical Foundation of the Common Law of Corporations, 27 Del. J. Corp. L. 499,
510 (2002).
70
In In re Pure Res., Inc., S’holders Litig., 808 A.2d 421, 443-46 (Del. Ch. 2002); In re Cysive,
Inc. S’holders Litig., 836 A.2d 531, 547-51 (Del. Ch. 2003), In re Cox Commc’ns, Inc. S’holders
Litig., 879 A.2d 604, 617 (Del. Ch. 2005), and more recently, In re CNX Gas Corp. S’holders
Litig., 4 A.3d 397, 406-14 (Del. Ch. 2010), the Court of Chancery has explained why there might
be utility to having further guidance from the Supreme Court in this sensitive area of the law and
the reasons why the standard articulated in Kahn v. Lynch Communication Systems, Inc., 638
A.2d 1110, 1117 (Del. 1994), makes it difficult for parties to actually present questions regarding
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The entire fairness standard is well-known and has “two basic aspects” of fairness:
process (“fair dealing”) and price (“fair price”).73 As explained by our Supreme Court,
fair dealing “embraces questions of when the transaction was timed, how it was initiated,
structured, negotiated, disclosed to the directors, and how the approvals of the directors
and the stockholders were obtained,” and fair price “relates to the economic and financial
considerations of the proposed merger, including all relevant factors: assets, market
value, earnings, future prospects, and any other elements that affect the intrinsic or
inherent value of a company’s stock.”74
Although the concept of entire fairness has two components, the entire fairness
analysis is not bifurcated. Rather, the court “determines entire fairness based on all
aspects of the entire transaction.”75 Our Supreme Court has recognized, however, that, at
least in non-fraudulent transactions, “price may be the preponderant consideration….”76

the standard to the Supreme Court. See In re Cox Commc’ns, Inc. S’holders Litig., 879 A.2d at
619-22 (explaining why this is so).
71
Weinberger v. UOP, Inc., 457 A.2d 701, 710 (Del. 1983) (citation omitted).
72
Caution is required here. The entire fairness standard ill suits the inquiry whether disinterested
directors who approve a self-dealing transaction and are protected by an exculpatory charter
provision authorized by 8 Del. C. § 102(b)(7) can be held liable for breach of fiduciary duties.
Unless there are facts suggesting that the directors consciously approved an unfair transaction,
the bad faith preference for some other interest than that of the company and the stockholders
that is critical to disloyalty is absent. The fact that the transaction is found to be unfair is of
course relevant, but hardly sufficient, to that separate, individualized inquiry. In this sense, the
more stringent, strict liability standard applicable to interested parties such as Grupo Mexico is
critically different than that which must be used to address directors such as those on the Special
Committee.
73
See Weinberger, 457 A.2d at 711.
74
Id.
75
In re John Q. Hammons Hotels Inc. S’holder Litig., 2009 WL 3165613, at *13 (Del. Ch. Oct.
2, 2009) (citing Valeant Pharm. Int’l v. Jerney, 921 A.2d 732, 746 (Del. Ch. 2007)).
76
Weinberger, 457 A.2d at 711.
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That is, although evidence of fair dealing may help demonstrate the fairness of the price
obtained, what ultimately matters most is that the price was a fair one.77
Of course, under our law, the defendants may shift the burden of persuasion on
entire fairness to the plaintiff in certain circumstances. I now turn to the defendants’
arguments about that issue.
B. Are The Defendants Entitled To Shift The Burden Of Persuasion?
Having served as a trial judge for many years now, it is with some chagrin that I
admit that I tried this case without determining in advance which side had the burden of
persuasion. But I did not do so lightly. Under the Lynch doctrine,78 when the entire
fairness standard applies, controlling stockholders can never escape entire fairness
review,79 but they may shift the burden of persuasion by one of two means: they may
show that the transaction was approved either by an independent board majority (or in the

77

See, e.g., Valeant Pharm. Int’l, 921 A.2d at 746 (“The two components of the entire fairness
concept are not independent, but rather the fair dealing prong informs the court as to the fairness
of the price obtained through that process.”).
78
Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110 (Del. 1994).
79
See id. at 1117 (“Nevertheless, even when an interested cash-out merger transaction receives
the informed approval of a majority of minority stockholders or an independent committee of
disinterested directors, an entire fairness analysis is the only proper standard of review.”); see
also In re Pure Res., Inc., S’holders Litig., 808 A.2d 421, 435-36 (Del. Ch. 2002) (explaining
this reality); In re Cox Commc’ns, Inc. S’holders Litig., 879 A.2d 604, 617 (Del. Ch. 2005)
(same); see also id. at 617 (“All in all, it is perhaps fairest and more sensible to read Lynch as
being premised on a sincere concern that mergers with controlling stockholders involve an
extraordinary potential for the exploitation by powerful insiders of their informational
advantages and their voting clout. Facing the proverbial 800 pound gorilla who wants the rest of
the bananas all for himself, chimpanzees like independent directors and disinterested
stockholders could not be expected to make sure that the gorilla paid a fair price. Therefore, the
residual protection of an unavoidable review of the financial fairness whenever plaintiffs could
raise a genuine dispute of fact about that issue was thought to be a necessary final protection.”)
(citations omitted).
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alternative, a special committee of independent directors) or, assuming certain conditions,
by an informed vote of the majority of the minority shareholders.80
1. Is The Burden Shifted Because Of The Special Committee Process?
In this case, the defendants filed a summary judgment motion arguing that the
Special Committee process was entitled to dignity under Lynch and shifted the burden of
persuasion under the preponderance standard to the plaintiff. I found the summary
judgment record insufficient to determine that question for the following reason.
Lynch and its progeny leave doubt in my mind about what is required of a Special
Committee to obtain a burden shift. For their part, the defendants argue that what is
required is a special committee comprised of independent directors who selected
independent advisors and who had the ability to negotiate and reject a transaction. This
is, of course, consistent with what one would expect in determining a standard of review
that would actually be used in deciding a case. By contrast, the plaintiff stresses that only
an effective special committee operates to shift the burden of persuasion,81 and that a
factual determination must be made regarding whether the special committee in fact
operated with the degree of ardor and skill one would have expected of an arms-length
negotiator with true bargaining power.
To my mind, which has pondered the relevant cases for many years, there remains
confusion. In the most relevant case, Tremont, the Supreme Court clearly said that to

80

See Lynch, 638 A.2d at 1117 (citation omitted).
See Pl. Op. Post-Tr. Br. at 14 (citing Kahn v. Tremont Corp., 694 A.2d 422, 429 (Del. 1997);
Gesoff v. IIC Indus., 902 A.2d 1130, 1148 (Del. Ch. 2006); Rabkin v. Olin Corp., 1990 WL
47648, at *6 (Del. Ch. Apr. 17, 1990)).
81
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obtain a burden shift, however slight those benefits may be,82 the special committee must
“function in a manner which indicates that the controlling shareholder did not dictate the
terms of the transaction and that the committee exercised real bargaining power ‘at an
arms-length.’”83 A close look at Tremont suggests that the inquiry must focus on how the
special committee actually negotiated the deal ʊ was it “well functioning”84 ʊ rather
than just how the committee was set up.85 The test, therefore, seems to contemplate a
look back at the substance, and efficacy, of the special committee’s negotiations, rather
than just a look at the composition and mandate of the special committee.86 That
interpretation is confirmed by a closer look at the Supreme Court’s treatment of the
factors that the Court found indicated that the special committee “did not operate in an
independent or informed manner….”87 Although the notion of an “independent” and
“informed manner” might suggest that the only relevant factors to that inquiry are those
82

As I have noted before, it is unclear to me if there is much, if any, practical implication of a
burden shift. See In re Cysive, Inc. S’holders Litig., 836 A.2d 531, 548 (Del. Ch. 2003) (“The
practical effect of the Lynch doctrine’s burden shift is slight. One reason why this is so is that
shifting the burden of persuasion under a preponderance standard is not a major move, if one
assumes, as I do, that the outcome of very few cases hinges on what happens if . . .the evidence
is in equipoise.”).
83
Tremont, 694 A.2d at 429 (Del. 1997) (citation omitted).
84
Id. at 428.
85
In re Cox Commc’ns, Inc. S’holders Litig., 879 A.2d 604, 617 (Del. Ch. 2005) (“But, in order
to encourage the use of procedural devices such as special committees and Minority Approval
Conditions that tended to encourage fair pricing, the Court [in Lynch] did give transactional
proponents a modest procedural benefit – the shifting of the burden of persuasion on the ultimate
issue of fairness to the plaintiffs – if the transaction proponents proved, in a factually intensive
way, that the procedural devices had, in fact, operated with integrity.”) (emphasis added)
(citation omitted).
86
Accord Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110, 1121 (“[U]nless the controlling or
dominating shareholder can demonstrate that it has not only formed an independent committee
but also replicated a process ‘as though each of the contending parties had in fact exerted its
bargaining power at arm’s length,’ the burden of proving entire fairness will not shift.”) (citing
Weinberger v. UOP, Inc., 457 A.2d 701, 709-10 n.7 (Del. 1983)).
87
Tremont, 694 A.2d at 424.
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that speak to the special committee’s ties with the controlling stockholder (i.e., its
independence) and its ability to retain independent advisors and say no, the majority and
concurring decisions in Tremont seem to reveal that was not the approach taken by the
Court. Tremont seems to focus both on indicia of independence and indicia of procedural
and even substantive fairness. For example, the Supreme Court found problematic the
supposedly outside directors’ previous business relationships with the controlling
stockholder that resulted in significant financial compensation or influential board
positions 88 and their selection of advisors who were in some capacity affiliated with the
controlling stockholder,89 both of which are factors that speak to the special committee’s
facial independence.
But, the Supreme Court also seems to call into question the substance of the
special committee’s actual efforts, noting the special committee directors’ heavy reliance
on projections prepared by the controlling stockholder,90 their perfunctory effort at
scheduling and attending committee meetings,91 and the limitation on the exchange of
ideas that resulted from the directors’ failure to fully participate in an active process.92

88

Id. at 426 (“Although the three men were deemed ‘independent’ for purposes of this
transaction, all had significant prior business relationships with Simmons or Simmons’
controlled companies.”); id. at 429-30 (exploring the significance of the ties).
89
Id. at 426-27 (discussing that the financial advisor was affiliated with the controlling
stockholder, that the legal advisor was selected by the general counsel of both the company and
the controlling stockholder, that the conflict check was performed by the general counsel, and
that the legal advisor had represented the controlling stockholder’s company in prior business
deals).
90
Id. at 427.
91
Id. (noting that the special committee only met four times, that only one director was able to
attend all the meetings, and that he was also the only director to attend the review sessions with
the advisors).
92
Id. at 430.
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Judge Quillen’s concurring opinion93 most clearly contemplates a focus on both
indicia of independence and indicia of substantive fairness in the negotiation process. In
confirming the majority’s ruling to deny the defendants the benefit of the burden shift,
Judge Quillen begins by reviewing the special committee’s ties to the controlling
stockholder and its selection of questionable advisors (i.e., factors that could be applied
early in a case to determine the burden allocation), but then he moves into a discussion
where he points to deficiencies in the substance of the special committee’s negotiations,
which cannot in any easy way be separated from an examination of fairness. The
concurrence questions the special committee’s failure to take advantage of certain
opportunities to exert leverage over the controlling stockholder94 as well as its failure to
negotiate the price of the stock purchase downward when there was indicia of price
manipulation,95 when the controlling stockholder’s chief negotiator knew that the stock
was worth less than the market,96 and when the target’s stock price dropped precipitously
before the date of signing.97 The concurrence also questions the ultimate fairness of the
price and other terms agreed to by the special committee, noting that the substance of the
negotiations is “not self-verifying on the independence issue.”98 These references in the
concurrence echo the majority opinion itself, which uses phrases like “real bargaining
93

Judge Quillen was then a member of the Superior Court and was sitting on the Supreme Court
by designation. Id. at 423 n.*.
94
Id. at 433 (Quillen, J., concurring) (noting the value of the deal to the controlling stockholder,
the difficulties the controlling stockholder would face in trying to accomplish a similar deal with
a non-affiliated entity, and the time constraint the controlling stockholder was under to achieve
the tax savings).
95
Id.
96
Id.
97
Id. (falling from $16 per share to $12.75 per share).
98
Id.
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power”99 and “well functioning”100 to describe what is required of the special committee
to merit a burden shift, which seem to get at whether the special committee in fact
simulated the role that a third-party with negotiating power would have played.101 Thus,
to my mind, Tremont implies that there is no way to decide whether the defendant is
entitled to a burden shift without taking into consideration the substantive decisions of
the special committee, a fact-intensive exercise that overlaps with the examination of
fairness itself.
As a trial judge, I note several problems with such an approach. Assuming that
the purpose of providing a burden shift is not only to encourage the use of special
committees,102 but also to provide a reliable pre-trial guide to the burden of persuasion,103
the factors that give rise to the burden shift must be determinable early in the litigation
and not so deeply enmeshed in the ultimate fairness analysis. Thus, factors like the

99

Id. (majority opinion) at 429.
Id. at 428.
101
See also Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110, 1121 (Del. 1994) (discussing
with approval the Supreme Court’s conclusion in Rabkin v. Philip A. Hunt Chem. Corp. that “the
majority stockholder’s ‘attitude towards the minority,’ coupled with the ‘apparent absence of any
meaningful negotiations as to price,’ did not manifest the exercise of arm’s length bargaining by
the independent committee” and that “the burden on entire fairness would not be shifted by the
use of an independent committee which concluded its processes with ‘what could be considered
a quick surrender’ to the dictated terms of the controlling shareholder.”) (citing Rabkin v. Philip
A. Hunt Chem. Corp., 498 A.2d 1099, 1106 (Del. 1985)).
102
See, e.g., In re Cysive, Inc. S’holders Litig., 836 A.2d 531, 548 (Del. Ch. 2003) (“Because
these devices are thought, however, to be useful and to incline transactions towards fairness, the
Lynch doctrine encourages them by giving defendants the benefits of a burden shift if either one
of the devices is employed.”).
103
See William T. Allen et. al., Function Over Form: A Reassessment of Standards of Review in
Delaware Corporation Law, 56 Bus. L. 1287, 1297 (2001) (explaining that standards of review
should be functional, in that they should serve as a “useful tool that aids the court in deciding the
fiduciary duty issue” rather than merely “signal the result or outcome.”).
100
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independence of the committee and the adequacy of its mandates (i.e., was it given
blocking and negotiating power) would be the trigger for the burden shift.
Because the only effect of the burden shift is to make the plaintiff prove unfairness
under a preponderance standard, the benefits of clarity in terms of trial presentation and
for the formation of special committees would seem to outweigh the costs of such an
upfront approach focusing on structural independence. To be clear, such an allocation
would still allow the plaintiff to go to trial so long as there was a triable issue regarding
fairness. Further, because the burden becomes relevant only when a judge is rooted on
the fence post and thus in equipoise, it is not certain that there is really a cost.104
By contrast, the alternative approach leads to situations like this and Tremont
itself, where the burden of proof has to be determined during the trial, and where that
104

Obviously, if a more important shift was contingent upon this factor, the cost-benefit analysis
would be closer. In part for that reason and, as importantly, because the role of an independent
negotiating agent is different from that of an approving principal (to use economic, not legal
concepts), see In re John Q. Hammons Hotels Inc. S’holder Litig., 2009 WL 3165613, at *12
(Del. Ch. Oct. 2, 2009); In re Cox Commc’ns, Inc. S’holders Litig., 879 A.2d 604, 645 (Del. Ch.
2005), and because our statute often contemplates both the requirements of board and
stockholder approval in third-party mergers, 8 Del. C. § 251, I am more comfortable according
business judgment rule standard of review treatment to an interested transaction only if a
transaction is contingent in advance on both: i) the negotiation, approval and veto authority of an
independent board majority or special committee; and ii) the approval of a majority of the
uncoerced, fully informed, and disinterested stockholders. In re Cox Commc’ns, Inc. S’holders
Litig., 879 A.2d at 643 (noting that such an alteration would “mirro[r] what is contemplated in an
arms-length merger under § 251 – independent, disinterested director and stockholder
approval.”) (footnote omitted). Absent the assurance that the stockholders themselves have the
opportunity to turn down the transaction freely, the costs of such a move would seem to
outweigh the benefits. With a standard that would systemically encourage both the employment
of an active independent negotiating agent and the empowerment of disinterested stockholders to
protect themselves and hold those agents accountable, the benefits to investors could be
considerable and there would be a better chance to focus litigation on those transactions that are
most questionable, which would also make the cost-benefit ratio of the representative litigation
process better for diversified investors. See id. at 643-45 (discussing how this reform would
eliminate perverse litigation incentives and “encourage the filing of claims only by plaintiffs and
plaintiffs’ lawyers who genuinely believed that a wrong had been committed.”).
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burden determination is enmeshed in the substantive merits.105 As a trial judge, I take
very seriously the standard of review as a prism through which to determine a case.
When a standard of review does not function as such, it is not clear what utility it has, and
it adds costs and complication to the already expensive and difficult process of complex
civil litigation.106 Subsuming within the burden shift analysis questions of whether the
special committee was substantively effective in its negotiations with the controlling
stockholder – questions fraught with factual complexity – will, absent unique
circumstances, guarantee that the burden shift will rarely be determinable on the basis of
the pre-trial record alone.107 If we take seriously the notion, as I do, that a standard of
review is meant to serve as the framework through which the court evaluates the parties’
evidence and trial testimony in reaching a decision, and, as important, the framework
through which the litigants determine how best to prepare their cases for trial,108 it is
problematic to adopt an analytical approach whereby the burden allocation can only be

105

See In re Cysive, Inc. S’holders Litig., 836 A.2d at 548-49 (explaining why this more
searching approach tends to conflate the burden-shifting analysis with that of procedural
fairness).
106
See Allen et. al., supra note 103, at 1297-98.
107
Cf. In re Cysive, Inc. S’holders Litig., 836 A.2d at 549 (noting that “it is unsurprising that few
defendants have sought a pre-trial hearing to determine who bears the burden of persuasion on
fairness” given “the factually intense nature of the burden-shifting inquiry” and the “modest
benefit” gained from the shift).
108
See Allen et. al., supra note 103, at 1303-04 n.63 (noting the practical problems litigants face
when the burden of proof they are forced to bear is not made clear until after the trial); cf. In re
Cysive, Inc. S’holders Litig., 836 A.2d at 549 (“[I]n order to prove that a burden shift occurred
because of an effective special committee, the defendants must present evidence of a fair
process. Because they must present this affirmatively, they have to act like they have the burden
of persuasion throughout the entire trial court process.”).
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determined in a post-trial opinion, after all the evidence and all the arguments have been
presented to the court.109
But, I am constrained to adhere faithfully to Tremont as written, and I read it and
some of its progeny110 as requiring a factual look at the actual effectiveness of the special
committee before awarding a burden shift. For that reason, I will, as you will see, find
that the burden of persuasion remained with the defendants, because the Special
Committee was not “well functioning.”111 And I will also find, however, that this
determination matters little because I am not stuck in equipoise about the issue of
fairness. Regardless of who bears the burden, I conclude that the Merger was unfair to
Southern Peru and its stockholders.
2. Did The Burden Of Persuasion Shift Because Of The Stockholder Vote?
With much less passion, the defendants also seek to obtain a burden shift by
arguing that the Merger ultimately received super-majority support of the stockholders
other than Grupo Mexico, and a majority support of the stockholders excluding all of the
Founding Stockholders.
The defendants have failed to earn a burden shift for the following reasons. First,
in a situation where the entire fairness standard applies because the vote is controlled by
109

See In re Cysive, Inc. S’holders Litig., 836 A.2d at 549 (noting that it is inefficient for
defendants to seek a pre-trial ruling on the burden-shift unless the discovery process has
generated a sufficient factual record to make such a determination).
110
See Emerald Partners v. Berlin, 726 A.2d 1215, 1222-23 (Del. 1999) (describing that the
special committee must exert “real bargaining power” in order for defendants to obtain a burden
shift); see also Beam v. Stewart, 845 A.2d 1040, 1055 n.45 (Del. 2004) (citing Kahn v. Tremont
Corp., 694 A.2d 422, 429-30 (Del. 1997)) (noting that the test articulated in Tremont requires a
determination as to whether the committee members “in fact” functioned independently).
111
Tremont, 694 A.2d at 428.
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an interested stockholder, any burden-shifting should not depend on the after-the-fact
vote result but should instead require that the transaction has been conditioned up-front
on the approval of a majority of the disinterested stockholders. Chancellor Chandler, in
his Rabkin v. Olin Corp. decision,112 took that view and was affirmed by our Supreme
Court, and it remains sound to me in this context.113 It is a very different thing for
stockholders to know that their vote is in fact meaningful and to have a genuine chance to
disapprove a transaction than it is to be told, as they were in this case, that the transaction
required a two-thirds vote, which would be satisfied certainly because Grupo Mexico,
112

Rabkin v. Olin Corp., 1990 WL 47648, at *6 (Del. Ch. Apr. 17, 1990), aff’d, 586 A.2d 1202
(Del. 1990) (TABLE) (“If an informed vote of a majority of the minority shareholders has
approved a challenged transaction, and in fact the merger is contingent on such approval, the
burden entirely shifts to the plaintiffs to show that the transaction was unfair to the minority.”
(emphasis added)); see also In re Wheelabrator Techs., Inc. S’holders Litig., 663 A.2d 1194,
1203 (Del. Ch. 1995) (same).
113
In a merger where there is no controller and the disinterested electorate controls the outcome
from the get go, there is no need to bargain over this element. In such a situation, it has long
been my understanding of Delaware law, that the approval of an uncoerced, disinterested
electorate of a merger (including a sale) would have the effect of invoking the business judgment
rule standard of review. See, e.g., In re Wheelabrator Techs., Inc. S’holders Litig., 663 A.2d at
1201 n.4, 1202-03 (describing the effect of an informed, uncoerced, and disinterested
stockholder approval of a merger not involving a controlling stockholder and finding that such
approval invokes the business judgment rule standard of review). It may be that a vote in that
context does not involve “pure ratification,” see Gantler v. Stephens, 965 A.2d 695, 712-13 (Del.
2009), but I have long understood that under our law it would invoke the business judgment rule
standard of review. See Harbor Fin. Partners v. Huizenga, 751 A.2d 879, 890, 895-900 (Del.
Ch. 1999) (discussing history of the long tradition to invoking the business judgment rule
standard when informed, disinterested stockholders approve a third-party merger and the limited
waste exception to this effect); Solomon v. Armstrong, 747 A.2d 1098, 1113-17 (Del. Ch. 1999),
aff’d, 746 A.2d 277 (Del. 2000) (citing cases to this effect); see also Allen et. al., supra note 103,
at 1307-09 (expressing the policy rationale for giving full “ratification” effect to an uncoerced,
disinterested shareholder vote). Perhaps a more nuanced nomenclature is needed to describe the
traditional effect that a disinterested stockholder vote has had on the standard of review used to
evaluate a challenge to an arm’s length, third-party merger and to distinguish it from “classic” or
“pure ratification.” See Harbor Finance Partners, 751 A.2d at 900 n.78 (“For want of better
nomenclature, I use the term [“ratification”] as describing a stockholder vote sufficient to invoke
the business judgment rule standard of review.”). The key is not what you call it, but rather
preserving the utility of a long-standing doctrine of our law.
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Cerro, and Phelps Dodge had the voting power to satisfy that condition and were clearly
intent on voting yes.114 In the latter situation, the vote has little meaning except as a form
of protest, especially in a situation like this when there were no appraisal rights because
Southern Peru was the buyer.
Second, the defendants have not met their burden to show that the vote was fully
informed.115 The Proxy Statement left out a material step in the negotiation process, to
wit, the Special Committee’s July counteroffer, offering to give Grupo Mexico only
$2.095 billion worth of Southern Peru stock for Minera in response to Grupo Mexico’s
ask of $3.1 billion in its May 7, 2004 term sheet. What lends credibility to this
counteroffer is that it was made after the Special Committee’s July 8, 2004 meeting with
Goldman, where Goldman had presented to the Special Committee Minera’s operating
projections, metal price forecasts, and other valuation metrics. After reviewing this
information, the Special Committee was still $1 billion short of Grupo Mexico’s ask with
an offer that was at the high end of Minera’s standalone value but at the low end of its
“relative” value.116 This step showed how deep the value gap was in real cash terms.

114

See In re John Q. Hammons Hotels Inc. S’holder Litig., 2009 WL 3165613, at *13 (Del. Ch.
Oct. 2, 2009) (“Moreover, a clear explanation of the pre-conditions to the Merger is necessary to
ensure that the minority stockholders are aware of the importance of their votes and their ability
to block a transaction they do not believe is fair.”).
115
See Bershad v. Curtiss-Wright Corp., 535 A.2d 840, 846 (Del. 1987) (citations omitted).
116
See JX-103 at SP COMM 006886 (generating a high-end standalone value of Minera of
$2.085 billion, using the A&S-adjusted projections, a 7.5% discount rate, and a long-term copper
price of $1.00/lb); id. at SP COMM 006898 (generating a mid-range relative value of 58.8 shares
of Southern Peru, using A&S-adjusted projections, a 9.0% discount rate, and a long-term copper
price of $0.90/lb).
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The minority stockholders were being asked to make an important voting decision117
about an acquisition that would nearly double the size of the Company and materially
increase the equity stake of the controlling stockholder118 – they should have been
informed of the value that the Special Committee placed on Minera at a point in the
negotiations when it had sufficient financial information to make a serious offer.
That omission combines with less than materially clear disclosure about the
method by which Goldman concluded the Merger was fair. In particular, the Proxy
Statement did not disclose the standalone implied equity values for Minera generated by
the DCF analyses performed in June 2004 and July 2004, which look sound and
generated mid-range values of Minera that were far less than what Southern Peru was
paying in the Merger,119 nor did it disclose the standalone implied equity values of either
Southern Peru or Minera that were implied by the inputs used in Goldman’s relative DCF
analysis underlying the fairness opinion.120 The Proxy Statement thus obscured the fact
that the implied equity value of Southern Peru that Goldman used to anchor the relative
117

The vote is of no less importance for purposes of the disclosure analysis simply because the
result of the vote was effectively a lock. Otherwise, the defendants would reap an analytical
benefit from their decision not to condition the Merger on a majority of the minority vote.
118
Grupo Mexico’s equity share of Southern Peru increased from 54.2% to 75.1% as a result of
the Merger. See JX-107.
119
In its June 11, 2004 presentation, Goldman presented a DCF analysis that generated a midrange implied equity value for Minera of $1.7 billion, using an 8.5% discount rate, $0.90/lb longterm copper prices, and the A&S adjusted projections. JX-101 at SP COMM 003375. In its July
8, 2004 presentation, Goldman presented a revised DCF analysis, which generated a mid-range
implied equity value for Minera of $1.358 billion, using the same 8.5% discount rage, $0.90/lb
long-term copper prices, and the A&S adjusted projections. JX-103 at SP COMM 006886.
120
According to Goldman’s spreadsheets produced by the plaintiff in discovery, Goldman
arrived at a mid-range implied equity value of $1.254 billion for Minera, using an 8.5% discount
rate and a $0.90 long-term copper price. The spreadsheets show that Southern Peru’s mid-range
implied equity value was $1.6 billion, assuming a 9.5% discount rate, a $0.90 long-term copper
price, and a royalty tax rate of 2%.
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valuation of Minera was nearly $2 billion less than Southern Peru’s actual market equity
value at the time of signing.121 There were additional obscurities in connection with the
Southern Peru multiples that Goldman used to support its fairness opinion.
The Proxy Statement did disclose that Minera was valued using multiples tied to
Southern Peru’s own multiples, although it was less than clear as to what those multiples
were. The Proxy Statement listed a Wall Street consensus EV/2005E EBITDA multiple
for Southern Peru of 5.5x in Goldman’s comparable companies chart,122 but it did not
disclose the full range of EV/2005E EBITDA multiples for Southern Peru that Goldman
actually used in its contribution analysis to justify the fairness of the relative valuation.
The bottom of the range was 5.6x, or Southern Peru’s EV/2005E multiple listed in the
comparable companies analysis as apparently adjusted for the dividend, which itself was
much higher than the median comparable companies multiple, which was listed at 4.8x123
and critically absent from this generous bottom of the contribution analysis. The range of
multiples then proceeded northward, to 6.3x, 6.4x, and 6.5x, with a median of 6.4x.124

121

At the time of signing on October 21, 2004, Southern Peru shares were trading at $45.92.
Given its capitalization of 80 million issued shares, Southern Peru’s actual market equity value
was $3.67 billion.
122
JX-129 at 34. Southern Peru’s EV/2005E EBITDA multiple of 5.5x was based on estimates
of future results contained in selected Wall Street research reports, id. at 33, and appears to have
been unadjusted for the $100 million dividend. Compare JX-106 at 24 n.1 (adjusting the
multiple to account for the dividend, which increases Southern Peru’s EV/2005E EBITDA
multiple based on Wall Street consensus to 5.6x).
123
Id. at 34. The comparable company EV/2005E EBITDA multiples were all based on median
estimates published by the Institutional Brokers Estimate System. Id. at 33.
124
JX-106 at SP COMM 004926. As discussed above, the 5.6x multiple (5.5x if unadjusted for
the dividend) used by Goldman was based on estimates of Southern Peru’s 2005E EBITDA as
contained in Wall Street research reports. The materially higher 6.3x, 6.4x, and 6.5x multiples,
however, were based on Southern Peru’s internal projections for its 2005E EBITDA, which
reduced the 2005E EBITDA figures to questionably low levels, given its strong performance in
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These inflated multiples were based not on real market metrics, but on various scenarios
using Southern Peru’s internal pessimistic projections for its 2005E EBITDA.125 By
failing to disclose the full range of multiples used in the contribution analysis, the Proxy
obscured the fact that only these inflated multiples would justify an issuance of over 67
million shares in exchange for Minera,126 multiples that were nearly 33% higher than the
Wall Street consensus median multiple of the comparable companies used by Goldman
for 2005,127 and 16 % higher than the Wall Street consensus multiple for Southern
Peru.128
Moreover, Grupo Mexico went on a road show to its investors, bankers, and other
members of the financial community in November 2004 to garner support for the Merger,
during which Grupo Mexico presented materials stating that a “Key Term” of the Merger
was that the Merger implied a Minera EV/2005E EBITDA of 5.6x.129 This 5.6x multiple
was derived from an enterprise value for Minera that itself was calculated by multiplying
the 67.2 million shares to be issued by Southern Peru by the stock price of Southern Peru

2004 coupled with the incentives to decrease the figures in order to arrive at a higher multiple to
support a 67.2 million share issuance for Minera.
125
JX-106 at SP COMM 004926 (internal 2005E EBITDA projections ranging from $570
million to $592 million, where Wall Street projections were $664 million and its 2004 YTD
annualized EBITDA was at that point $801 million).
126
Id. (showing that at minimum, either a combination of a 6.4x multiple multiplied by
management’s unadjusted 2005E EBITDA for Minera or a 6.5x multiple multiplied by the A&Sadjusted 2005E EBITDA for Minera was needed to justify an issuance of over 67 million
shares).
127
The 2005E Wall Street consensus median multiple of the comparable companies used by
Goldman for 2005 was 4.8x. JX-129 at 34.
128
The 2005E Wall Street consensus multiple of Southern was 5.5x (unadjusted for the dividend)
or 5.6x (adjusted for the dividend). JX-129 at 34; JX-106 at 24 n.1
129
JX-107 (Road Show Presentation) at SP COMM 006674. As I will discuss, this multiple was
derived from an enterprise value of Minera of $4.1 billion.
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as of October 21, 2004, and then adding Minera’s debt. This calculation obscures the fact
that in order to justify the fairness of the 67.2 million share issuance in the first place,
Goldman’s fairness presentation did not rely on a 5.6x multiple, but a much higher
median multiple of 6.4x.130 Also, the assumptions behind the road show’s advertised
5.6x multiple were not consistent with the assumptions underlying Goldman’s financial
opinion. Namely, Grupo Mexico was able to “employ” (to use a non-loaded term) a Wall
Street consensus multiple only by inflating Minera’s estimated 2005 EBITDA over what
had been used in the Goldman fairness analysis,131 a feat accomplished by assuming a
higher copper production than the production figures provided by the A&S adjusted
projections as well as Minera’s own unadjusted projections, both of which Goldman used
in its final presentation to the Special Committee.132 Put bluntly, Grupo Mexico went out
to investors with information that made the total mix of information available to
stockholders materially misleading.
For these reasons, I do not believe a burden shift because of the stockholder vote is
appropriate, and in any event, even if the vote shifted the burden of persuasion, it would
not change the outcome I reach.

130

JX-106 at SP COMM 004926.
Goldman’s contribution analysis assumed that Minera’s estimated 2005 EBITDA would be
$622 million (as adjusted by A&S) or $672 (per the unadjusted management figures). The road
show, however, implied an estimated 2005 EBITDA for Minera of $732 million (derived by
dividing the listed $4.1 billion enterprise value by the 5.6x EV/2005E EBITDA multiple). JX107 at SP COMM 006674.
132
The road show assumed an estimated 2005 copper production of 365.4Mt, JX-107 at SP
COMM 006674, whereas, as of October 21, 2004, A&S projected an estimated 2005 copper
production of 329.1 Mt, and Minera itself projected an estimated 2005 copper production of
355.0 Mt. JX-106 at SP COMM 004918.
131
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C. Was The Merger Entirely Fair?
Whether the Merger was fair is the question that I now answer.
I find, for the following reasons, that the process by which the Merger was
negotiated and approved was not fair and did not result in the payment of a fair price.
Because questions as to fair process and fair price are so intertwined in this case, I do not
break them out separately, but rather treat them together in an integrated discussion.
1. The Special Committee Gets Lost In The Perspective-Distorting World Of
Dealmaking With A Controlling Stockholder
I start my analysis of fairness with an acknowledgement. With one exception,
which I will discuss, the independence of the members of the Special Committee has not
been challenged by the plaintiff. The Special Committee members were competent, wellqualified individuals with business experience. Moreover, the Special Committee was
given the resources to hire outside advisors, and it hired not only respected, top tier of the
market financial and legal counsel, but also a mining consultant and Mexican counsel.
Despite having been let down by their advisors in terms of record keeping, there is little
question but that the members of the Special Committee met frequently. Their hands
were on the oars. So why then did their boat go, if anywhere, backward?
This is a story that is, I fear, not new.
From the get-go, the Special Committee extracted a narrow mandate, to “evaluate”
a transaction suggested by the majority stockholder.133 Although I conclude that the
Special Committee did in fact go further and engage in negotiations, its approach to
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JX-16 at SP COMM 000441.
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negotiations was stilted and influenced by its uncertainty about whether it was actually
empowered to negotiate. The testimony on the Special Committee members’
understanding of their mandate, for example, evidenced their lack of certainty about
whether the Special Committee could do more than just evaluate the Merger.134
Thus, from inception, the Special Committee fell victim to a controlled mindset
and allowed Grupo Mexico to dictate the terms and structure of the Merger. The Special
Committee did not insist on the right to look at alternatives; rather, it accepted that only
one type of transaction was on the table, a purchase of Minera by Southern Peru. As we
shall see, this acceptance influences my ultimate determination of fairness, as it took off
the table other options that would have generated a real market check and also deprived
the Special Committee of negotiating leverage to extract better terms.

134

See Tr. at 14 (Palomino) (“Q. To what extent did the Special Committee have the authority to
negotiate with Grupo Mexico? A. Well . . .we had to evaluate in any way that deems to be
desirable, in such manner as deems to be desirable. While we did not try to make our own
proposals to Grupo Mexico, we could negotiate with them in the sense of telling them what it is
that we don’t agree with; and if we are going to evaluate this in a way that makes this transaction
move forward, then you’re going to have to change the things that we don’t agree with or we
won’t be able to recommend it.”); id. at 143-44 (Handelsman) (“Q. To what extent was the
Special Committee empowered to negotiate with Grupo Mexico? A. Well, the way I looked at
this was that . . . the committee was to educate itself and determine whether they believe that the
proposed transaction was a good or bad one. If good, then the transaction would progress in its
normal course. And if the committee found that the transaction was not beneficial to the
shareholders other than Grupo Mexico of Southern Peru, then the committee would say no. And
that if Grupo Mexico determined that it wanted to negotiate in the face of a no, it could do so.”);
Palomino Dep. at 39-40 (“Our mandate was to evaluate the transaction and to – provided that the
transaction was beneficial to all shareholders of [Southern Peru] and to minority shareholders in
particular, to recommend to the board that the transaction be approved.”); id. at 106 (“Our
mandate was to evaluate and recommend to the board, so we did . . . I don’t recall exactly what,
if any, responsibilities were left or any purpose of the Special Committee was left after that.”);
see also Handelsman Dep. at 34-35 (acknowledging that the resolution creating the Special
Committee did not say “negotiate”).
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With this blinkered perspective, the first level of rationalization often begins. For
Southern Peru, like most companies, it is good to have growth options. Was it rational to
think that combining Southern Peru and Minera might be such a growth option, if
Southern Peru’s stronger balance sheet and operating capabilities could be brought to
bear on Minera? Sure. And if no other opportunities are available because we are a
controlled company, shouldn’t we make the best of this chance? Already, the mindset
has taken a dangerous path.135
The predicament of Handelsman helps to illustrate this point. Clearly, from the
weak mandate it extracted and its failure to push for the chance to look at other
alternatives, the Special Committee viewed itself as dealing with a majority stockholder,
Grupo Mexico, that would seek its own advantage. Handelsman, as a key representative
of Cerro, was even more susceptible to Grupo Mexico’s dominion, precisely because
Cerro wanted to be free of its position as a minority stockholder in Grupo Mexicocontrolled Southern Peru. Although I am chary to conclude that the desire of a
stockholder to be able to sell its shares like other holders is the kind of self-dealing
interest that should deem someone like Handelsman interested in the Merger,136
Handelsman was operating under a constraint that was not shared by all stockholders,
which was his employer’s desire to sell its holdings in Southern Peru.137 It follows that

135

See In re Loral Space & Comm’cns Inc., 2008 WL 4293781, at *9 (Del. Ch. Sept. 19, 2008).
But cf. Venoco, Inc. v. Eson, 2002 WL 1288703, at *7 (Del. Ch. June 7, 2002) (“The primary
concern for directors, even if they are minority directors and significant shareholders, must be
the best interests of the corporation rather than their own interests as shareholders.”).
137
The defendants suggest that Handelsman’s interest in liquidity had less to do with Cerro’s
wish for registration rights and more with improving Southern Peru’s public float for the benefit
136
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Handelsman may not have been solely focused on paying the best price in the Merger
(even though all things being equal, Cerro, like any stockholder, would want the best
possible price) because he had independent reasons for approving the Merger. That is, as
between a Merger and no Merger at all, Handelsman had an interest in favoring the deal
because it was clear from the outset that Grupo Mexico was using the prospect of causing
Southern Peru to grant registration rights to Cerro (and Phelps Dodge) as an inducement
to get them to agree to the Merger.138 Thus, Handelsman was not well-incentivized to
take a hard-line position on what terms the Special Committee would be willing to
accept, because as a stockholder over whom Grupo Mexico was exerting another form of
pressure, he faced the temptation to find a way to make the deal work at a sub-optimal
price if that would facilitate liquidity for his stockholding employer.139

of all minority shareholders. I have no doubts that Handelsman rationalized that granting the
registration rights would create a better public float and more efficient market for Southern Peru
shareholders, but this seems to me more of a high-minded justification rather than the driving
reason why Handelsman pursued such rights. Handelsman has been an attorney for the Pritzker
interests since 1978 and has represented them in various business transactions, and he admitted
that it was very clear to him that the Pritzkers wanted to sell their shares and liquidate their
ownership position in Southern Peru. Put simply, I do not decide the case on the inference that
Handelsman, with the prospect of registration rights as part of the Merger dangling in front him,
put the Pritzkers’ interest wholly aside and only considered the benefit the registration rights
created for the minority shareholders.
138
The August 21, 2004 term sheet sent by Grupo Mexico to the Special Committee included
“Liquidity and Support” provisions that would provide registration rights necessary to allow
Cerro and Phelps Dodge to liquidate their holdings in Southern Peru after the close of the
Merger. JX-157 at SP COMM 010487. The September 23, 2004 term sheet from the Special
Committee stated that as to the possibility of Cerro and Phelps Dodge receiving registration
rights for the sale of their shares in Southern Peru, the term sheet provided that such rights would
be “[a]s determined in good faith by agreement among the Founding Stockholders, with the
consultation of the Special Committee.” JX-159 at AMC 0027547.
139
Cf. Merritt v. Colonial Foods, Inc., 505 A.2d 757, 765 (Del. Ch. 1986) (“[T]he law, sensitive
to the weakness of human nature and alert to the ever-present inclination to rationalize as right
that which is merely beneficial, will accord scant weight to the subjective judgment of an
interested director concerning the fairness of a transaction that benefits him.” (citation omitted)).
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I thus face the question of whether Cerro’s liquidity concern and short-term
interests – ones not shared with the rest of the non-founding minority stockholders –
should have disabled Handelsman from playing any role in the negotiation process. On
the one hand, Cerro’s sale of a majority of its shares at below market price shortly after it
obtained registration rights suggests that its interest in liquidity likely dampened its
concern for achieving a fair price for its shares, especially given its low tax basis in the
shares. On the other hand, as a large blocholder representative and experienced M&A
practitioner, Handelsman had knowledge and an employer with an economic investment
that in other respects made him a valuable Special Committee member. After hearing
Handelsman’s testimony at trial, I cannot conclude that he consciously acted in less than
good faith. Handelsman was not in any way in Grupo Mexico’s pocket, and I do not
believe that he purposely tanked the negotiations. But, Cerro’s important liquidity
concern had the undeniable effect of extinguishing much of the appetite that one of the
key negotiators of the Merger had to say no. Saying no meant no liquidity.
Likewise, Cerro had no intent of sticking around to benefit from the long-term
benefits of the Merger, and thus Handelsman was in an odd place to recommend to other
stockholders to make a long-term strategic acquisition. In sum, when all these factors are
considered, Handelsman was not the ideal candidate to serve as the “defender of interests
of minority shareholders in the dynamics of fast moving negotiations.”140 The fact that
the Special Committee’s investment bankers pointed out the pickle he was in late in the
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Kahn v. Tremont Corp., 694 A.2d 422, 429 (Del. 1997).
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game and that Handelsman abstained from voting fail to address this concern because the
deal was already fully negotiated with Handelsman’s active involvement.
To my mind, the more important point that Handelsman’s predicament makes
plain is the narrow prism through which the Special Committee viewed their role and
their available options. For example, consider the misalignment between Cerro’s interest
in selling its equity position in Southern Peru as soon as possible and the fact that the
Merger was billed as a long-term, strategic acquisition for the company. What would
have been an obvious solution to this mismatch of interests – where both Cerro and
Phelps Dodge wanted to get out of Southern Peru and where Grupo Mexico wanted to
stay in – would have been for the Special Committee to say to Grupo Mexico: “Why
don’t you buy Southern Peru, since you want to increase your equity ownership in this
company and everyone else wants to get out?” This simple move would have
immediately aligned the interests and investment horizons of Cerro and the rest of the
minority shareholders, thus positioning Handelsman as the ideal Special Committee
candidate with a maximized level of negotiating gusto. But, the Special Committee did
not suggest such a transaction, nor did it even appear to cross the directors’ mind as a
possibility.
Why was this so? Because the Special Committee was trapped in the controlled
mindset, where the only options to be considered are those proposed by the controlling
stockholder.141 When a special committee confines itself to this world, it engages in the
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See In re Loral Space & Comm’cns Inc., 2008 WL 4293781, at *9, *24-25 (Del. Ch. Sept. 19,
2008).
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self-defeating practice of negotiating with itself – perhaps without even realizing it –
through which it nixes certain options before even putting them on the table. Even if the
practical reality is that the controlling stockholder has the power to reject any alternate
proposal it does not support, the special committee still benefits from a full exploration of
its options. What better way to “kick the tires” of the deal proposed by the self-interested
controller than to explore what would be available to the company if it were not
constrained by the controller’s demands? Moreover, the very process of the special
committee asking the controlling stockholder to consider alternative options can change
the negotiating dynamic. That is, when the special committee engages in a meaningful
back-and-forth with the controlling stockholder to discuss the feasibility of alternate
terms, the Special Committee might discover certain weaknesses of the controlling
stockholder, thus creating an opportunity for the committee to use this new-found
negotiating leverage to extract benefits for the minority.
Here, for instance, if the Special Committee had proposed to Grupo Mexico that it
buy out Southern Peru at a premium to its rising stock price, it would have opened up the
deal dynamic in a way that gave the Special Committee leverage and that was consistent
with the Special Committee’s sense of the market. Perhaps Grupo Mexico would have
been open to the prospect and there would have been a valuable chance for all of the
Southern Peru’s stockholders to obtain liquidity at a premium to a Southern Peru market
price that the Special Committee saw as was high in comparison to Southern Peru’s
fundamental value. At the very least, it would force Grupo Mexico to explain why it –
the party that proposed putting these assets together under its continued control – could
69
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not itself be the buyer and finance such a transaction. Was that because it was cashstrapped and dealing with serious debt problems, in part because Minera was struggling?
If you need to be the seller, why? And why are you in a position to ask for a high price?
If Minera is so attractive, why are you seeking to reduce your ownership interest in it?
Part of the negotiation process involves probing and exposing weaknesses, and as a result
putting the opponent back on his heels.
In sum, although the Special Committee members were competent businessmen
and may have had the best of intentions, they allowed themselves to be hemmed in by the
controlling stockholder’s demands. Throughout the negotiation process, the Special
Committee’s and Goldman’s focus was on finding a way to get the terms of the Merger
structure proposed by Grupo Mexico to make sense, rather than aggressively testing the
assumption that the Merger was a good idea in the first place.
2. The Special Committee Could Never Justify The Merger Based On Standalone
Valuations Of Minera
This mindset problem is illustrated by what happened when Goldman could not
value the “get” – Minera – anywhere near Grupo Mexico’s asking price, the “give.”
From a negotiating perspective, that should have signaled that a strong response to Grupo
Mexico was necessary and incited some effort to broaden, not narrow, the lens. Instead,
Goldman and the Special Committee went to strenuous lengths to equalize the values of
Southern Peru and Minera. The onus should have been on Grupo Mexico to prove
Minera was worth $3.1 billion, but instead of pushing back on Grupo Mexico’s analysis,
the Special Committee and Goldman devalued Southern Peru and topped up the value of
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Minera. The actions of the Special Committee and Goldman undermine the defendants’
argument that the process leading up to the Merger was fair and lend credence to the
plaintiff’s contention that the process leading up to the Merger was an exercise in
rationalization.
The plaintiff argues that, rather than value Minera so as to obtain the best deal
possible for Southern Peru and its minority stockholders, the Special Committee “worked
and reworked” their approach to the Merger to meet Grupo Mexico’s demands and
rationalize paying Grupo Mexico’s asking price.142 The defendants concede that, before
settling on relative valuation, Goldman performed a number of other financial analyses of
Minera to determine its value, including a standalone DCF analysis, a sum-of-the-parts
analysis, a contribution analysis, comparable companies analysis and an ore reserve
analysis, and that the results of all of these analyses were substantially lower than Grupo
Mexico’s asking price of $3.1 billion.
A reasonable special committee would not have taken the results of those analyses
by Goldman and blithely moved on to relative valuation, without any continuing and
relentless focus on the actual give-get involved in real cash terms. But, this Special
Committee was in the altered state of a controlled mindset. Instead of pushing Grupo
Mexico into the range suggested by Goldman’s analysis of Minera’s fundamental value,
the Special Committee went backwards to accommodate Grupo Mexico’s asking price—
an asking price that never really changed. As part of its backwards shuffle, the Special
Committee compared unstated DCF values of Southern Peru and Minera and applied
142

Pl. Op. Pre-Tr. Br. at 3.
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Southern Peru’s own EBITDA multiples to Minera’s projections to justify a higher share
issuance.
3. The Relative Valuation Technique Is Not Alchemy That Turns A Sub-Optimal Deal
Into A Fair One
The defendants portray relative valuation as the only way to perform an “applesto-apples” comparison of Southern Peru and Minera.143 But, the evidence does not
persuade me that the Special Committee relied on truly equal inputs for its analyses of the
two companies. When performing the relative valuation analysis, the cash flows for
Minera were optimized to make Minera an attractive acquisition target, but no such
dressing up was done for Southern Peru.144 Grupo Mexico hired two mining engineering
firms, Winters, Dorsey & Company and Mintec, Inc., to update Minera’s life-of-mine
plans and operations. When A&S began conducting due diligence on Minera, it tested
the plans prepared by Winters and Mintec for reasonableness.145 After A&S knocked
down some of Minera’s projections, Mintec revised its analyses to produce a new
optimization plan for Minera’s Cananea mine (“Alternative 3”) that added material value

143

See Tr. at 49 (Palomino) (“[I]f you used these same numbers for Minera [ ] and Southern Peru
[ ] and on the same parameters, then you were comparing apples to apples.”); see also Def. Op.
Post-Tr. Br. at 17 (explaining that one of the major reasons the Special Committee used relative
valuation was that it allowed Southern Peru and Minera to be evaluated using the same set of
assumptions, “i.e., an apples-to-apples comparison.”).
144
See JX-74 (summary of Grupo Mexico/UBS/GS meeting (March 9, 2004)) at SPCOMM
010049 (noting that “mine studies have recently been completed by third party experts for all of
[Minera]’s mines to support their life and quality arguments . . . [Grupo Mexico] is aware of no
recent reports on [Southern Peru] mines”); see also Tr. at 355-56 (Beaulne) (discussing the
differences between Minera’s updated and optimized life-of-mine plan and the Southern Peru’s
stale life-of-mine plan).
145
Parker Dep. at 41.
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to Minera’s projections.146 By contrast, no outside consultants were hired to update
Southern Peru’s life-of-mine plans, although A&S did review Southern Peru
management’s projections.147 Goldman’s presentations to the Special Committee
indicate that any A&S adjustments to Southern Peru projections were relatively minor.148
The record does not reveal any comparable effort to update and optimize Southern Peru’s
projections as if it were being sold, as was being done for Minera. In fact, there is
evidence to the contrary: no additional analyses were performed on Southern Peru despite
A&S informing the Special Committee that there was “expansion potential” at Southern
Peru’s Toquepala and Cuajone mines and “the conceptual studies should be expanded,
similar to Alternative 3 . . .There is no doubt optimization that can be done to the current
thinking that will add value at lower capital expenditures.”149 Also, as of the relevant
time period, Minera was emerging from—if not still in—a period of financial distress.150
The Minera projections used in Goldman’s final fairness evaluation were further
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Compare JX-103 at SP COMM 006883 (discussing Minera projections and noting that
“[n]ew optimization plan for Cananea (‘Alternative 3’), recently developed by [Grupo Mexico]
and Mintec was not included in the projections at this point. According to Mintec, such a plan
could yield US$240mm in incremental value on a pre-tax net present value basis prior to any
potential adjustments by [A&S], using a 8.76% real discount rate as per [Minera] management”)
with JX-106 at SP COMM 004917 (noting that Minera projections “include new optimization
plan for Cananea (‘Alternative 3’) developed by [Grupo Mexico] and Mintec.”).
147
Parker Dep. at 44.
148
See, e.g., JX-102 (Goldman presentation to the Special Committee (June 23, 2004)) at SP
COMM 006976 (discussing Southern Peru projections and noting that “[A&S] changes to
[Southern Peru] Case limited to CapEx assumptions; overall NPV impact of [A&S] changes to
the model is about 70mm assuming 9% discount rate”).
149
JX-75 (A&S comments to Goldman following its meeting with Mintec and Minera (June 25,
2004)) at SP COMM 006957.
150
See Parker Dep. at 50; Tr. at 98 (Palomino); see also JX-47 (expert report of Daniel Beaulne)
(March 16, 2010)) (“Beaulne Report”) at 17 (discussing adverse effects of depressed metal prices
and lower sales volumes on Minera’s financial performance in 2001, 2002, and 2003).
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optimized in that they assumed that the deal would take place,151 which meant that the
projections took into account the benefits that Minera would gain by becoming part of
Southern Peru. In other words, the process was one where an aggressive seller was
stretching to show value in what it was selling, and where the buyer, the Special
Committee, was not engaging in a similar exercise regarding its own company’s value
despite using a relative valuation approach, where that mattered.
As is relevant in other respects, too, before the Merger vote, the Special
Committee had evidence that this approach had resulted in estimated cash flows for
Southern Peru that were too conservative. For 2004, Goldman projected EBITDA for
Southern Peru that turned out to be almost $300 million lower than the EBITDA that
Southern Peru actually attained. By contrast, Minera’s were close to, but somewhat
lower than, the mark.
As another technique of narrowing the value gap, Goldman shifted from using
Southern Peru’s 2004E EBITDA multiple to a range of its 2005E EBITDA multiples in
the contribution analyses of the Merger, which also helped to level out the “give” and the
“get” and thereby rationalize Grupo Mexico’s asking price. As described previously,
applying Southern Peru’s 2004E EBITDA multiples did not yield a range of values
encompassing 67.2 million shares. Instead, Goldman relied on applying Southern Peru’s
higher 2005E multiples to Minera to justify such a figure.
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JX-106 at SP COMM 004917 (noting that Minera projections used in the fairness analysis
“assume[ ] that [the Merger] closes on December 31, 2004.”).
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Goldman’s decision to apply Southern Peru’s EBITDA multiples to Minera was
questionable in the first place. Valuing Minera by applying Southern Peru’s multiple was
a charitable move on the part of the Special Committee, and reasonable third-party buyers
are generally not charitable toward their acquisition targets.152 Unlike Southern Peru, a
Delaware corporation listed on the New York Stock Exchange, Minera was unlisted,
subject to Mexican accounting standards, and was not being regulated and overseen by
the Securities and Exchange Commission. Moreover, Minera was not in sound financial
condition. Why did the Special Committee top up Minera’s multiple to Southern Peru’s
own, instead of exploiting for Southern Peru the market-tested value of its acquisition
currency? One of the advantages of overvalued stock is that it is cheap acquisition
currency; if an acquiror is trading at a higher multiple than the target, it generally takes
advantage of that multiple in the acquisition. The Special Committee’s charitable
multiple migration is highly suspicious given the involvement of a controlling
stockholder on both sides of the deal.
In these respects, the Special Committee was not ideally served by its financial
advisors. Goldman dropped any focus on the value of what Southern Peru was giving
from its analyses. Taking into account all the testimony and record evidence, both
Goldman and the Special Committee believed that Southern Peru’s market price was
higher than its fundamental value. But instead of acting on that belief, they did
something very unusual, in which Goldman shifted its client’s focus to an increasingly
152

See In re Loral Space & Commc’ns Inc., 2008 WL 4293781, at *24 (Del. Ch. Sept. 19, 2008)
(criticizing the special committee for its failure “to respond to the realities as an aggressive
negotiator seeking advantage would have”).
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non-real world set of analyses that obscured the actual value of what Southern Peru was
getting and that was inclined toward pushing up, rather than down, the value in the
negotiations of what Grupo Mexico was seeking to sell. In fairness, I cannot attribute
Goldman’s behavior to a fee incentive, because Goldman did not have a contingent fee
right based on whether or not the Merger was consummated.153 But Goldman appears to
have helped its client rationalize the one strategic option available within the controlled
mindset that pervaded the Special Committee’s process.
4. The Special Committee Should Not Have Discounted Southern Peru’s Market Price
A reasonable third-party buyer free from a controlled mindset would not have
ignored a fundamental economic fact that is not in dispute here — in 2004, Southern Peru
stock could have been sold for price at which it was trading on the New York Stock
Exchange. That is, for whatever reasons, the volatile market in which public companies
trade was generating a real-world cash value for Southern Peru’s acquisition currency.
The defendants concede that whatever bloc of stock Southern Peru gave to Grupo Mexico
could have been sold for its market price in American currency, i.e., dollars. Grupo
Mexico knew that. The record is clear that Grupo Mexico itself relied on the market
price of Southern Peru all along—during the negotiation process, Grupo Mexico kept
asking again and again to be paid in approximately $3.1 billion worth of Southern Peru
stock measured at its market price.
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JX-33 (Goldman engagement letter (March 2, 2004)) at SP COMM 014786-SP COMM
014787 (providing for a flat fee structure).
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It has, of course, been said that under Delaware law fair value can be determined
“by any techniques or methods which are generally considered acceptable in the financial
community,”154 and “[i]t is not a breach of faith for directors to determine that the present
stock market price of shares is not representative of true value or that there may indeed be
several market values for any corporation’s stock.”155 As former Chancellor Allen wrote
in his Time-Warner decision, which was affirmed by the Delaware Supreme Court,
“[J]ust as the Constitution does not enshrine Mr. Herbert’s social statics, neither does the
common law of directors’ duties elevate the theory of a single, efficient capital market to
the dignity of a sacred text.”156 But, there are critical differences between this case and
Time-Warner. In Time-Warner, the board of Time, however wrongly, believed that the
value of the Time-Warner combination would exceed the value offered by the $200 per
share Paramount tender offer when the dust on the Texas deal range ultimately settled.157
Here, the Special Committee did not believe that Southern Peru was being
undervalued by the stock market. To the contrary, its financial advisor Goldman, after
months of study, rendered analyses suggesting that Southern Peru was being overvalued
by the market. The corresponding fundamental analyses of Minera showed that Minera
was worth nowhere close to the $3.1 billion in real value that Grupo Mexico was
demanding. This was not a situation where Goldman and the Special Committee
believed that Minera was being undervalued even more than Southern Peru and therefore
154

Weinberger v. UOP, Inc., 457 A.2d 701, 712-13 (Del. 1983).
Paramount Commc’ns, Inc. v. Time Inc., 571 A.2d 1140, 1150 n.12 (Del. 1989).
156
Paramount Commc’ns, Inc. v. Time Inc., 1989 WL 79880, at *733 (Del Ch. July 14, 1984),
aff’d, 571 A.2d 1140 (Del. 1989).
157
Time, 571 A.2d at 1149.
155
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that Southern Peru would be getting more than $3.1 billion in value for giving up stock it
could sell for $3.1 billion in real cash.
In other words, the Special Committee did not respond to its intuition that
Southern Peru was overvalued in a way consistent with its fiduciary duties or the way
that a third-party buyer would have. As noted, it did not seek to have Grupo Mexico be
the buyer. Nor did it say no to Grupo Mexico’s proposed deal. What it did was to turn
the gold that it held (market-tested Southern Peru stock worth in cash its trading price)
into silver (equating itself on a relative basis to a financially-strapped, non-market tested
selling company), and thereby devalue its own acquisition currency. Put bluntly, a
reasonable third-party buyer would only go behind the market if it thought the
fundamental values were on its side, not retreat from a focus on market if such a move
disadvantaged it. If the fundamentals were on Southern Peru’s side in this case, the DCF
value of Minera would have equaled or exceeded Southern Peru’s give. But Goldman
and the Special Committee could not generate any responsible estimate of the value of
Minera that approached the value of what Southern Peru was being asked to hand over.
Goldman was not able to value Minera at more than $2.8 billion, no matter what
valuation methodology it used, even when it based its analysis on Minera management’s
unadjusted projections.158 As the plaintiff points out, Goldman never advised the Special

158

See JX-103 at SP COMM 006886. This value was calculated by applying Goldman’s most
aggressive assumptions (a $1.00 long-term copper price and 7.5% discount rate) to unadjusted
projections provided by Minera management. I am not taking into account the $3 billion
valuation that was produced under the same assumptions in Goldman’s June 11 presentation
because at that point due diligence on Minera was still very much a work in progress. See also
JX-101 at SP COMM 003338 (“Due diligence process is still ongoing . . .”).
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Committee that Minera was worth $3.1 billion, or that Minera could be acquired at, or
would trade at, a premium to its DCF value if it were a public company. Furthermore,
the defendants’ expert did not produce a standalone equity value for Minera that justified
issuing shares of Southern Peru stock worth $3.1 billion at the time the Merger
Agreement was signed.
5. Can It All Be Explained By The Mysterious $1.30 Long-Term Copper Price?
At trial, there emerged a defense of great subtlety that went like this. In reality,
the Special Committee and Goldman did believe that Minera was worth more than $3.1
billion. Deep down, the Special Committee believed that the long-term direction of
copper prices was strongly northward, and that as of the time of the deal were more like
$1.30 per pound than the $1.00 that was the high range of Goldman’s analysis for the
Special Committee. This was, of course, a full $0.40 per pound higher than the $0.90
number used by Southern Peru in its own internal planning documents and its publicly
disclosed financial statements, higher than the $0.90 used by Minera in its internal
planning process, and higher than the $0.90 median of analyst price estimates identified
by Goldman and relied on by Goldman in issuing its fairness opinion.
According to the defendants, as effective negotiators, the Special Committee and
Goldman perceived that if one applied this “real” long-term copper price trend to Minera,
it would generate very high standalone values for Minera and thus be counterproductive
from a negotiating standpoint. Hence, the Special Committee did not use these prices,
but rather focused on a relative valuation approach, not because it obscured that Southern
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Peru was not obtaining a get as good as the give, but so Grupo Mexico would not
recognize how great a deal that Southern Peru was getting.
In support of this theory, the defendants presented a qualified academic, Eduardo
Schwartz, who testified that if one valued Southern Peru and Minera on a relative
valuation basis using the ultimate Goldman assumptions and a $1.30 copper price,
Southern Peru actually paid far too little.159 The theory of this expert and the defendants
is that a rising copper price would have benefited Minera far more than it did Southern
Peru.160 Schwartz also says that Southern Peru’s stock market trading price had to be
explained by the fact that the stock market was actually using a long-term copper price of
$1.30, despite the lower long term price that Southern Peru, other companies, and market
analysts were using at the time.161
But what the defendants’ expert did not do is telling. Despite his eminent
qualifications, Schwartz would not opine on the standalone value of Minera, he would

159

Tr. at 445 (Schwartz). In his report, Schwartz, who used the same relative valuation
methodology as Goldman did, sets forth a continuum of valuation results ranging from those
based on the $0.90/lb long-term copper price used by Goldman to the $1.30/lb long-term copper
price that he considered to be a reasonable assumption at the time. At $0.90/lb Minera was
worth approximately 67.6 million shares of Southern Peru stock, with a then-current market
value of $1.7 billion; at $1.30 it was worth approximately 80 million shares, with a then-current
market value of $3.7 billion. JX-48 (expert report of Eduardo Schwartz) (April 21, 2010)
(“Schwartz Report”) ¶ 25 at Ex. 2. These dollar values are derived from determining the number
of shares that Southern Peru would issue for Minera under a relative DCF analysis using these
copper price assumptions, multiplied by the $45.92 closing price of Southern Peru on October
21, 2004.
160
Tr. at 437 (Schwartz) (“In this case, Minera [ ] was more sensitive to the price of copper.
When we increase the price of copper, the value, the present value of Minera [ ] went higher than
[Southern Peru] . . .”); Schwartz Report ¶ 45 (“[A] lower copper price causes the calculated
value of Minera to decrease to a greater extent than the value of [Southern Peru] using the same
assumptions.”).
161
Schwartz Report ¶¶ 36-43.
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not lay his marker down on that. Furthermore, the implication that Minera would benefit
more than Southern Peru from rising copper prices resulted from taking the assumptions
of the Special Committee process itself,162 in which great efforts had been made by
Grupo Mexico and the Special Committee to optimize Minera’s value and nothing
comparable had been done to optimize Southern Peru’s value. The defendants’ expert
appears to have given no weight to the nearly $300 million EBITDA underestimate in the
2004 Southern Peru cash flow estimates, or to the fact that the 2005 estimates for
Southern Peru also turned out to be close to $800 million less than estimated, whereas
Minera did not outperform the 2004 estimates used in the deal and outperformed the 2005
estimates by a far lower percentage than Southern Peru. The defendants’ position that the
Merger was fair in light of rising copper prices is also, as we shall see, undermined by
evidence that they themselves introduced regarding the competitive performance of
Southern Peru and Minera from 2005 onward to 2010. That evidence illustrates that in
terms of generating EBITDA, Southern Peru continued to be the company with the
comparatively strong performance, while Minera lagged behind.
Even more important, I can find no evidence in the actual record of deal
negotiations of any actual belief by the Special Committee or Goldman that long-term
copper prices were in fact $1.30, that it would be easy to rationalize a deal at the price
Grupo Mexico suggested at copper prices of $1.30, but that for sound negotiating
reasons, they would not run DCF analyses at that price, but instead move to a relative

162

Tr. at 481 (Schwartz) (“I got the Excel file from Goldman Sachs as modified by [A&S], and
that’s the data that I used to value both Minera [ ] and [Southern Peru].”).
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valuation approach. There is just nothing in the record that supports this as a
contemporaneous reality of the negotiating period, as supposed to an after-the-fact
rationalization conceived of for litigation purposes.163
The Special Committee members who testified admitted that they were taken
aback by Goldman’s analysis of Minera’s standalone value. None said that they insisted
that Goldman run models based on higher long-term copper prices or that they believed
the long-term price that Southern Peru was using in its public filings was too low. It is
hard to believe that if the Special Committee felt deep in its deal bones that the long-term
copper price was higher than $1.00, it would not have asked Goldman to perform a DCF
analysis on those metrics. Importantly, Southern Peru continued to use a long-term
copper price of $0.90 per pound for internal planning purposes until December 31, 2007,
when it changed to $1.20.164 In terms of the negotiating record itself, the only evidence is
that a long-term copper price of $1.00 was deemed aggressive by the Special Committee
and its advisors and $0.90 as the best estimate.165 Thus, Schwartz’s conclusion that the
market was assuming a long-term copper price of $1.30 in valuing Southern Peru appears
to be based entirely on post-hoc speculation. Put simply, there is no credible evidence of
the Special Committee, in the heat of battle, believing that the long-term copper price was

163

Defendants point to the testimony of Palomino as evidence of the Special Committee’s
bargaining strategy. Palomino testified that “strategically, it was to our advantage to try to be
conservative with copper prices, because otherwise, the relative valuations would be altered in
favor of Minera . . . [t]he fact that the lower the price, the better for us, that was quite clear from
the beginning.” Tr. at 41 (Palomino). But nowhere does any piece of written evidence support
this as being a genuine deal dynamic.
164
JX-143 at 66 (Southern Copper Corporation Form 10-K (February 29, 2008)).
165
JX-101; JX-102; JX-103; JX-105; JX-106.
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actually $1.30 per pound but using $0.90 instead to give Southern Peru an advantage in
the negotiation process.
Furthermore, the Special Committee engaged in no serious analysis of the
differential effect, if any, on Southern Peru and Minera of higher copper prices. 166 That
is a dynamic question that involves many factors and, as I have found, the Special
Committee did not attempt to “optimize” Southern Peru’s cash flows in the way it did
Minera’s. The plaintiff argues that by simply re-running his DCF analyses using a longterm copper price assumption of $1.30, Schwartz glosses over key differences in the
effect of an increase in long-term copper prices on the reserves of Minera and Southern
Peru. Primarily, the plaintiff argues that if the long-term copper price assumption is
increased to $1.30, then Southern Peru’s reserves would have increased far more
dramatically than Minera’s and, therefore, the relative value of the two companies would
not remain constant at a higher long-term copper price. The defendants, as discussed
above, respond that Minera, not Southern Peru was more sensitive to increases in copper
price assumptions, and thus, if higher copper prices are used the deal becomes even more
favorable for Southern Peru. It is not clear if anybody really knew, at the time of the
Merger, the extent to which the projections of Southern Peru or Minera would have
changed in the event that the companies regarded $1.30 per pound as a reliable long-term
166

The value of copper mining companies is basically related to the reserves they have. A
copper mining company’s reserves are not fixed based on the amount of ore in the ground, but
are rather a representation of how much of that ore can be mined at a profit. That calculation, of
course, turns in large part on the long-term copper price. When the long-term copper price goes
up, the company’s reserves will increase without any new ore being discovered because at a
higher price more ore can be taken from the mine at a profit. Accordingly, in the long term, the
company will take more copper out of the ground and its projections may change to reflect an
increase in its reserves.
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copper price. But, the parties’ arguments with respect to the relative effects of changes in
the long-term copper price on Minera and Southern Peru’s reserves end up being of little
importance, because there is no evidence in the record that suggests that anyone at the
time of the Merger was contemplating a $1.30 long-term copper price.
The idea that the Special Committee and Goldman believed that copper prices
were going steeply higher also makes its decision to seek a fixed exchange ratio odd,
because the likely result of such price movements would have been, as things turned out,
to result in Southern Peru delivering more, not less, in value to Grupo Mexico as a result
of stock market price movements. Remember, the Special Committee said it sought such
a ratio to protect against a downward price movement.167 Perhaps this could be yet
another indication of just how deeply wise and clandestine the Special Committee’s
negotiating strategy was. If the Committee asked for a collar or other limitation on the
cash value it would pay in its stock, it would tip off Grupo Mexico that Minera was really
worth much more than Southern Peru was paying. This sort of concealed motivation and
contradiction is usually the stuff of international espionage, not M & A practice. I cannot
say that I find a rational basis to accept that it existed here. To find that the original low
standalone estimates, the aggressive efforts at optimizing cash flows, the charitable
sharing of Southern Peru’s own multiples, and, as we shall next discuss, the last-gasp
measures to close the resulting value gap that yet still remained were simply a cover for a
brilliant, but necessarily secret, negotiating strategy by the Special Committee and

167

Tr. at 155 (Handelsman).

84

A2644

Goldman is difficult for a mind required to apply secular reasoning, rather than
conspiracy theories or mysticism, to the record before me.168
6. Grupo Mexico’s “Concessions” Were Weak And Did Not Close The Fairness Gap
In their briefs, the defendants point to certain deal terms agreed to by Grupo
Mexico as evidence of the Special Committee’s negotiating prowess. These provisions
include (1) the commitment from Grupo Mexico to reduce Minera’s net debt at closing to
$1 billion; (2) the $100 million special transaction dividend paid out by Southern Peru as
part of the Merger’s closing; (3) post-closure corporate governance changes at Southern
Peru designed to protect minority stockholders, including a requirement for review of
related-party transactions; (4) the super-majority vote required to approve the Merger;
and (5) the fixed exchange ratio.
But, these so-called “concessions” did little to justify the Merger terms. Grupo
Mexico was contractually obligated to pay down Minera’s debt because of rising copper
168

In contrast to Schwartz, the plaintiff’s expert Daniel Beaulne determined a standalone fair
value for Minera. Using a DCF analysis, Beaulne came up with an enterprise value for Minera
of $2.785 billion as of October 21, 2004. See Beaulne Report at 42. Using a comparable
companies analysis, Beaulne came up with an enterprise value for Minera of $2.831 billion as of
October 21, 2004. Beaulne then took the average of the two enterprise values from each of the
valuation approaches and added Minera’s cash balance and subtracted Minera’s debt, concluding
that the “indicated equity value” of Minera was $1.854 billion as of October 21, 2004. Operating
under the assumption that the “publicly traded share price of [Southern Peru] is a fair and
accurate representation of the market value of a share of its common stock,” Beaulne multiplied
the $1.854 billion equity value of Minera by the 99.15% interest that Southern Peru was
purchasing and then divided that amount by the publicly-available share price of Southern Peru
as of October 21, 2004 adjusted by the $100 million transaction dividend (which translated to
$1.25 per share). Out of conservatism, I adopt a different valuation for remedy purposes, but, if I
had to make a binary choice, I would favor Beaulne’s DCF analysis as more reliable than the
Schwartz approval, which largely accepted (without any gumption check for, say, the $300
million in extra EBITDA Southern Peru earned in 2004) the defendant-friendly inputs of a
flawed process and used an after-the fact generated copper price along with them to come to a
determination of fairness.

85

A2645

prices, and it had already paid down its debt to $1.06 million as of June 30, 2004.169 The
dividend both reduced the value of Southern Peru’s stock price, allowing the Special
Committee to close the divide between its 64 million share offer and Grupo Mexico’s
67.2 million share asking price and paid out cash to Grupo Mexico, which got 54% of the
dividend. Many of the corporate governance provisions were first proposed by Grupo
Mexico, including the review of related party transactions, so that Southern Peru would
remain compliant with applicable NYSE rules and Delaware law.170 Correctly, Grupo
Mexico did not regard the Special Committee’s corporate governance suggestions as
differing much from the “status quo.”171 After proposing a $500,000 threshold for review
of related-party transactions by an independent committee of the board,172 the Special
Committee accepted Grupo Mexico’s counterproposal for a $10 million threshold.173
This was more a negotiation defeat than victory.
As for the two-thirds supermajority vote, the Special Committee assented to it
after asking for and not obtaining a majority of the minority vote provision. The Special
Committee knew that Cerro and Phelps Dodge wanted to sell, and that along with Grupo
Mexico, these large holders would guarantee the vote. At best, the Special Committee
extracted the chance to potentially block the Merger if post-signing events convinced it to

169

JX-125 at 55; JX-107 at SP COMM 006674.
JX-156 at SP COMM 007080.
171
JX-118 (UBS presentation to Grupo Mexico (July 2004)) at UBS-SCC00005558.
172
JX-159 at AMC0027547.
173
Compare JX-160 at SP COMM 010497 (offering $10 million threshold) with Pre-Tr. Stip at
15 (stipulating that parties agreed to $10 million threshold).
170
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change its recommendation and therefore wield Cerro’s vote against the Merger.174 But,
as I will discuss in the next section, the Special Committee did not do any real thinking in
the period between its approval of the Merger and the stockholder vote on the Merger.
Furthermore, as has been noted, several key material facts regarding the fairness of the
Merger were not, in my view, fairly disclosed.
The Special Committee’s insistence on a fixed exchange ratio, as discussed, is
difficult to reconcile with its purported secret belief that copper prices were on the rise.
Other than protection against a falling Southern Peru stock price, the only justification for
using a fixed versus floating exchange ratio in the Merger was one often cited to when
two public companies that are both subject to market price fluctuations announce a
merger, which is that because they are similar companies and proposing to merge, the
values of Southern Peru and Minera would rise and fall together after the market reacts
initially to the exchange ratio. Handelsman referred to this justification in his
testimony.175 In other words, if the stock price of Southern Peru went up, the value of

174

Cerro’s voting agreement required it to vote in accordance with the Special Committee’s
recommendation, but Phelps Dodge’s voting agreement, which was entered into two months
after the Merger was signed, did not have a similar provision. Rather, the agreement provided
that, given the Special Committee’s recommendation in favor of the Merger and the Board’s
approval of the Merger, Phelps Dodge expressed its current intention to vote in favor of the
Merger. Although it seems that Phelps Dodge would be contractually entitled to vote against the
Merger if the Special Committee had subsequently withdrawn its recommendation, nowhere
does the agreement require such a result. Given Phelps Dodge’s independent interest in
obtaining the liquidity rights that were tied to the Merger, it is unclear how it would have voted if
the Special Committee had changed its mind. Thus, because Phelps Dodge’s vote by itself
would be sufficient to satisfy the two-thirds supermajority vote condition, it is equally unclear
what power the Special Committee actually had to stop the Merger once it was signed.
175
Tr. at 175 (Handelsman) (“I thought the collar had some meaning, but I thought that it was
less important because I believed — based on my feeling that a relative value of the two
companies made sense, that ships rise with a rising tide and ships fall with a falling tide; and,
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Minera would go up as well, and the relative valuation would stay the same. This would
make more sense in a merger between two companies in the same industry with publicly
traded stock, because both companies would have actual stock prices that might change
because of some of the same industry-wide forces and because both stocks might trade
largely on the deal, after the initial exchange ratio is absorbed into their prices. Here, by
contrast, only Southern Peru’s stock had a price that was subject to market movement.
These were not two public companies — changes in Southern Peru’s stock price were in
an important sense a one-sided risk. A rising market would only lift the market-tested
value of one side of the transaction, the Southern Peru side. And, of course, the switch to
a fixed exchange ratio turned out to be hugely disadvantageous to Southern Peru.176
7. The Special Committee Did Not Update Its Fairness Analysis In The Face of Strong
Evidence That The Bases For Its Decision Had Changed
The Special Committee had negotiated for the freedom to change its
recommendation in favor of the Merger if its fiduciary duties so required, and had the
vote of a major minority stockholder (Cerro) tied to a withdrawal of its recommendation,
but instead treated the Merger as a foregone conclusion from the time of its October 21,
2004 vote to approve the Merger Agreement. There is no evidence to suggest that the
therefore, the chances of the value of one getting out of sync with the value of the other was a
chance that was worth taking, although it certainly would have been better to have the collar.”).
176
The switch to a fixed exchange ratio turned out to be hugely disadvantageous to Southern
Peru. If the Special Committee had instead accepted Grupo Mexico’s original May 7, 2004
proposal for Southern Peru to issue $3.1 billion dollars worth of stock with the number of shares
to be calculated based on the 20-day average closing price of Southern Peru starting five days
before the Merger closed, Southern Peru would have only had to issue 52.7 million shares of
Southern Peru stock, based on the 20-day average price at that time of $59.75 per share. In other
words, if the Special Committee had done no negotiating at all and had simply accepted Grupo
Mexico’s first ask, Southern Peru would have issued about 14.5 million fewer shares to purchase
Minera than it did after the Special Committee was finished negotiating.
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Special Committee or Goldman made any effort to update its fairness analysis in light of
the fact that Southern Peru had blown out its EBITDA projections for 2004 and its stock
price was steadily rising in the months leading up to the stockholder vote (perhaps
because it had greatly exceeded its projections), even though it had agreed to pay Grupo
Mexico with a fixed number of Southern Peru shares that had no collar. To my mind, the
fact that none of these developments caused the Special Committee to consider renegotiating or re-evaluating the Merger is additional evidence of their controlled mindset.
Other than Handelsman’s phone call to Goldman, no member of the Special Committee
made any effort to inquire into an update on the fairness of the Merger. The Special
Committee’s failure to get a reasoned update, taken together with the negotiation process
and the terms of the Merger, was a regrettable and important lapse.
Although an obvious point, it is worth reiterating that the Special Committee was
comprised of directors of Southern Peru. Thus, from internal information, they should
have been aware that Southern Peru was far outperforming the projections on which the
deal was based. This should have given them pause that the exercise in optimizing
Minera had in fact optimized Minera (which essentially made its numbers for 2004) but
had undervalued Southern Peru, which had beaten its 2004 EBITDA estimates by 37%,
some $300 million. This reality is deepened by the fact that Southern Peru beat its 2005
estimates by 135%, while Minera’s 2005 EBITDA was only 45% higher than its
estimates. These numbers suggest that it was knowable that the deal pressures had
resulted in an approach to valuation that was focused on making Minera look as valuable
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as possible, while shortchanging Southern Peru, to justify the single deal that the Special
Committee was empowered to evaluate.
Despite this, Goldman and the Special Committee did not reconsider their
contribution analysis, even though Southern Peru’s blow-out 2004 performance would
suggest that reliance on even lower 2005 projections was unreasonable. 177 Indeed, the
Merger vote was held on March 28, 2005, when the first quarter of 2005 was almost over.
177

In their papers, both the plaintiff and the defendants point to evidence post-dating the Merger
to support their arguments. See, e.g., Pl. Op. Post-Tr. Br. at 7-9,18 (discussing post-Merger
evidence of reported ore reserves for Southern Peru and post-Merger completion of a significant
exploration program relating to Southern Peru’s mines); Pl. Ans. Post-Tr. Br. at 12 (citing to
evidence of Southern Peru and Minera’s 2005 EBITDA performance); Def. Op. Post-Tr. Br. at
22 (including chart that shows investment return in Southern Peru and selected comparable
companies from October 21, 2004 to June 27, 2011). Def. Ans. Post-Tr. Br. at Ex. A. As their
supplemental letters after post-trial argument show, our law is not entirely clear about the extent
to which such evidence can be considered. In an appraisal case, it is of course important to
confine oneself to only information that was available as of the date of the transaction giving rise
to appraisal. 8 Del. C. § 262(h) (“[T]he [c]ourt shall determine the fair value of the shares
exclusive of any element of value arising from the accomplishment or expectation of the merger
or consolidation.”). But even in appraisal, there are situations when post-transaction evidence
has relevance. Cede & Co. v. Technicolor, Inc., 758 A.2d 485, 499 (Del. 2000) (holding that
post-merger evidence that validated a pre-merger forecast was admissible “to show that plans in
effect at the time of the merger have born fruition.” (citation omitted)); Cavalier Oil Corp. v.
Harnett, 1988 WL 15816, at *14 (Del. Ch. Feb. 22, 1988), aff’d, 564 A.2d 1137 (Del. 1989)
(“[p]ost-merger data may be considered” if it meets the Weinberger standard pertaining to nonspeculative evidence); see generally R. Franklin Balotti & Jesse A. Finkelstein, The Delaware
Law of Corporations and Business Organizations §9.45 (3d ed. 1998) (discussing the court’s
ability to consider post-merger evidence in the appraisal context). In an entire fairness case,
where the influence of control is important, there is a sucker insurance purpose to such evidence.
See Gentile v. Rossette, 2010 WL 2171613, at *2 (Del. Ch. May 28, 2010) (noting that “[s]ome
rumination upon the outcome of the fair price and process dynamic…cannot be avoided); Ryan
v. Tad’s Enters., Inc., 709 A.2d 682, 697 (Del. Ch. 1996) (considering post-merger events in
determining whether merger price was fair). In this case, for example, the estimated cash flows
for Southern Peru, which were not optimized, were important in setting the transaction price. As
of the Merger date, the Special Committee and Grupo Mexico had access to results of Southern
Peru that showed that the estimates for 2004 had been exceeded by a large amount and that
Southern Peru was running well ahead of the 2005 estimate, suggesting that Southern Peru’s
non-optimized cash flow estimates might have been too low, whereas Minera’s optimized cash
flows seemed about right. The ultimate results from 2005 also cast serious doubt on the fairness
of the relative valuation exercise that was used to justify the transaction.
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In that quarter alone, Southern Peru made $303.4 million in EBITDA, over 52% of what
Goldman estimated for the entire year.
This brings me to a final, big picture point. In justifying their arguments, each
side pointed in some ways to post-Merger evidence. Specifically, the defendants
subjected a chart in support of their argument that rising copper prices would have
disproportionately benefited Minera over Southern Peru in the form of having greater
reserves, and that this justified the defendants’ use of a relative valuation technique, and
undercut the notion that Minera’s value was dressed up, and Southern Peru’s weather
beaten during the Special Committee process.
The problem for this argument is that reserves are relevant to value because they
should generate cash flow. As has been mentioned, Goldman stretched to justify the deal
by using a range of multiples that started at the bottom with Southern Peru’s Wall Street
consensus multiple for 2005E EBITDA and ended at the top with a managementgenerated multiple of 6.5x. Both of these were well north of the 4.8x median of
Goldman’s comparables. And, of course, Goldman estimated that Minera would earn
nearly as much as Southern Peru in 2004, and more than Southern Peru in 2005. Neither
estimate turned out to be even close to true. Indeed, the Merger was premised on the
notion that over the period from 2005 to 2010, Minera would generate $1.35 of EBITDA
for every $1.00 of Southern Peru. Using the underlying evidence cited in the defendants’
own chart,178 which came from the public financials of Southern Peru, a company under
their continued control, after the Merger, my non-mathematician’s evaluation of this
178

Def. Ans. Post-Tr. Br. at Ex. A.
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estimate reveals that it turned out to be very far off the mark, with Minera generating
only $0.67 for every dollar Southern Peru made in EBITDA. Put simply, even in a rising
copper price market, Southern Peru seemed to more than hold its own and, if anything,
benefit even more than Minera from the general rise in copper prices.
The charts below addressing the companies’ performance in generating EBITDA
in comparison to the deal assumptions, if anything, confirms my impression that Minera’s
value was optimized and Southern Peru’s slighted to come to an exchange price no
reasonable third party would have supported:

Minera
Southern
Peru
Ratio
MM/SP
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Southern
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Ratio
MM/SP
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$ 971.6

2006
$1405.5
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$523.0

2010E
$567.0

Sum
$3366.0

$581.0

$436.0

$415.0

$376.0

$350.0

$329.0

$2487.0

1.07

1.22

1.51

1.32

1.49

1.72

Sum
$6705.0

1.35

* * *
179

All actual EBITDA numbers are drawn from Southern Peru’s post-Merger annual reports,
which continue to report the results of the Southern Peru and the Minera businesses separately as
operating segments. JX-138; JX-142; JX-143; JX-144; JX-146; JX-147. All numbers are in
millions.
180
All estimated EBITDA numbers are based on the A&S-adjusted projections used in
Goldman’s October 21, 2004 presentation. The 2005E EBITDA numbers are based on the A&Sadjusted estimates in Goldman’s contribution analysis, JX-106 at SP COMM 004926 (which
assume a 2% royalty tax on Southern Peru and certain other additional adjustments) and the
2006E-2010E EBITDA numbers are based on the A&S-adjusted projections underlying
Goldman’s final relative DCF analyses. Id. at SP COMM004918; SP COMM004920.
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For all these reasons, I conclude that the Merger was unfair, regardless of which
party bears the burden of persuasion. The Special Committee’s cramped perspective
resulted in a strange deal dynamic, in which a majority stockholder kept its eye on the
ball – actual value benchmarked to cash – and a Special Committee lost sight of market
reality in an attempt to rationalize doing a deal of the kind the majority stockholder
proposed. After this game of controlled mindset twister and the contortions it involved,
the Special Committee agreed to give away over $3 billion worth of actual cash value in
exchange for something worth demonstrably less, and to do so on terms that by
consummation made the value gap even worse, without using any of its contractual
leverage to stop the deal or renegotiate its terms. Because the deal was unfair, the
defendants breached their fiduciary duty of loyalty.
I now fix the remedy for this breach.
IV. Determination Of Damages
A. Introduction
The plaintiff seeks an equitable remedy that cancels or requires the defendants to
return to Southern Peru the shares that Southern Peru issued in excess of Minera’s fair
value. In the alternative, the plaintiff asks for rescissory damages in the amount of the
present market value of the excess number of shares that Grupo Mexico holds as a result
of Southern Peru paying an unfair price in the Merger. The plaintiff claims, based on
Beaulne’s expert report, that Southern Peru issued at least 24.7 million shares in excess of
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Minera’s fair value.181 The plaintiff asserts that, because Southern Peru effected a 2-for-1
stock split on October 3, 2006 and a 3-for-1 stock split on July 10, 2008, those 24.7
million shares have become 148.2 million shares of Southern Peru stock, and he would
have me order that each of those 148.2 million shares be cancelled or returned to
Southern Peru, or that the defendants should pay fair value for each of those shares.
Measured at a market value of $27.25 per Southern Peru share on October 13, 2011,
148.2 million shares of Southern Peru stock are worth more than $4 billion.
The plaintiff also argues that $60.20 in dividends have been paid on each of the
24.7 million Southern Peru shares (adjusted for stock-splits), and to fully remedy the
defendants’ breach of fiduciary duty the court must order that the defendants must pay
additional damages in the amount of approximately $1.487 billion. Finally, the plaintiff
requests pre and post- judgment interest compounded monthly, a request that seems to
ignore the effect of the dividends just described.
By contrast, the defendants say that no damages at all are due because the deal was
more than fair. Based on the fact that Southern Peru’s market value continued on a
generally upward trajectory in the years after the Merger – even though it dropped in
response to the announcement of the Merger exchange ratio and at the time of the
preliminary proxy – the defendants say that Southern Peru stockholders should be
grateful for the deal. At the very least, the defendants say that any damage award should
be at most a fraction of the amounts sought by the plaintiff, and that the plaintiff has
181

See Beaulne Report at 45. The 24.7 million figure is based on calculations as of the date of
closing (April 1, 2005), rather than as of the date of Goldman’s fairness opinion and the Special
Committee’s approval of the Merger (October 21, 2004).
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waived the right to seek rescissory damages because of his lethargic approach to
litigating the case. The defendants contend that it would be unfair to allow the plaintiff to
benefit from increases in Southern Peru’s stock price that occurred during the past six
years, because Grupo Mexico bore the market risk for so long due to the plaintiff’s own
torpor. The defendants also argue that the plaintiff’s delays warrant elimination of the
period upon which pre-judgment interest might otherwise be computed, and that plaintiff
should not be entitled to compounded interest.
This court has broad discretion to fashion equitable and monetary relief under the
entire fairness standard.182 Unlike the more exact process followed in an appraisal action,
damages resulting from a breach of fiduciary duty are liberally calculated.183 As long as
there is a basis for an estimate of damages, and the plaintiff has suffered harm,
“mathematical certainty is not required.”184 In addition to an actual award of monetary
relief, this court has the authority to grant pre-and post-judgment interest, and to
determine the form of that interest.185
The task of determining an appropriate remedy for the plaintiff in this case is
difficult, for several reasons. First, as the defendants point out, the plaintiff caused this
case to languish and as a result this litigation has gone on for six years. Second, both
182

Int’l Telecharge, Inc. v. Bomarko, Inc., 766 A.2d 437, 439 (Del. 2000) (noting that the
Delaware Supreme Court “defer[s] substantially to the discretion of the trial court in determining
the proper remedy….”); Weinberger v. UOP, Inc., 457 A.2d 701, 715 (Del. 1983) (noting “the
broad discretion of the Chancellor to fashion such relief as the facts of a given case may
dictate”).
183
Thorpe v. CERBCO, Inc., 676 A.2d 436, 444 (Del. 1996).
184
Bomarko, Inc. v. Int’l Telecharge, Inc., 794 A.2d 1161, 1184 (Del. Ch. 1999), aff’d, 766 A.2d
437 (Del. 2000).
185
Summa Corp. v. Trans World Airlines, Inc., 540 A.2d 403, 409 (Del. 1988).
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parties took an odd approach to presenting valuation evidence, particularly the
defendants, whose expert consciously chose not to give an estimate of Minera’s value at
the time of the Merger. Although the plaintiff’s expert gave no opinion on the
fundamental value of Southern Peru, that did not matter as much as the defendants’
expert’s failure to give such an opinion, because the defendants themselves conceded that
Southern Peru’s acquisition currency was worth its stock market value. Third, the parties
devoted comparatively few pages of their briefs to the issue of the appropriate remedy.
Finally, the implied standalone DCF values of Minera and Southern Peru that were used
in Goldman’s final relative valuation of the companies are hard to discern and have never
been fully explained by the source.
These problems make it more challenging than it would already be to come to a
responsible remedy. But, I will, as I must, work with the record I have.
In coming to my remedy, I first address a few of the preliminary issues. For
starters, I reject the defendants’ argument that the post-Merger performance of Southern
Peru’s stock eliminates the need for relief here. As noted, the defendants did not bother
to present a reliable event study about the market’s reaction to the Merger, and there is
evidence that the market did not view the Merger as fair in spite of material gaps in
disclosure about the fairness of the Merger. Furthermore, even if Southern Peru’s stock
has outperformed comparable companies since the Merger, the company may have
performed even better if the defendants had not overpaid for Minera based on its own
fundamentals. Notably, Southern Peru markedly outperformed the EBITDA estimates
used in the deal for both 2004 and 2005, and the ratio of Southern Peru’s EBITDA to
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Minera’s EBITDA over the six years since the Merger suggests that the assumptions on
which the Merger was based were biased in Minera’s favor. A transaction like the
Merger can be unfair, in the sense that it is below what a real arms-length deal would
have been priced at, while not tanking a strong company with sound fundamentals in a
rising market, such as the one in which Southern Peru was a participant. That remains
my firm sense here, and if I took into account the full range of post-Merger evidence, my
conclusion that the Merger was unfair would be held more firmly, rather than more
tentatively.
By contrast, I do agree with the defendants that the plaintiff’s delay in litigating
the case renders it inequitable to use a rescission-based approach. 186 Rescissory damages
are the economic equivalent of rescission and therefore if rescission itself is unwarranted
because of the plaintiff’s delay, so are rescissory damages.187 Instead of entering a
rescission-based remedy, I will craft from the “panoply of equitable remedies” within this
court’s discretion a damage award that approximates the difference between the price that
the Special Committee would have approved had the Merger been entirely fair (i.e.,
absent a breach of fiduciary duties) and the price that the Special Committee actually
agreed to pay.188 In other words, I will take the difference between this fair price and the

186

Ryan v. Tad’s Enters., Inc., 709 A.2d 682, 699 (Del. Ch. 1996) (highlighting the principle of
equity that a plaintiff waives the right to rescission by excessive delay in seeking it, and
extending that principle to rescissory damages, based on the policy reason that excessive delay
allows plaintiffs to see whether the defendants achieve an increase in the value of the company
before deciding to assert a claim).
187
Gotham Partners, L.P. v. Hallwood Realty Partners, L.P., 855 A.2d 1059, 1072 (Del. Ch.
2003).
188
Weinberger v. UOP, Inc., 457 A.2d 701, 714 (Del. 1983); Ryan, 709 A.2d at 699.
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market value of 67.2 million shares of Southern Peru stock as of the Merger date.189 That
difference, divided by the average closing price of Southern Peru stock in the 20 trading
days preceding the issuance of this opinion, will determine the number of shares that the
defendants must return to Southern Peru. Furthermore, because of the plaintiff’s delay, I
will only grant simple interest on that amount, calculated at the statutory rate since the
date of the Merger.
In all my analyses, I fix the fair value of Minera at October 21, 2004, the date on
which the Merger Agreement was signed. I do not believe it fair to accord Grupo Mexico
any price appreciation after that date due to its own fixation on cash value, the fact that
Southern Peru outperformed Minera during this period, and the overall conservatism I
employ in my remedial approach, which already reflects leniency toward Grupo Mexico,
given the serious fairness concerns evidenced in the record.
B. The Damages Valuation
Having determined the nature of the damage award, I must next determine the
appropriate valuation for the price that the Special Committee should have paid. Of
course, this valuation is not a straightforward exercise and inevitably involves some
speculation. There are many ways to fashion a remedy here, given that the parties have
provided no real road map for how to come to a value, and the analyses performed by
189

As discussed earlier in this opinion, the Special Committee should have re-evaluated the
Merger between signing and the stockholder vote due to changes in Southern Peru’s stock price
and Southern Peru’s projection-shattering 2004 EBITDA and 2005 year to date performances.
Instead, the Special Committee’s decision to treat the Merger as a foregone conclusion was afailure in terms of fair process. For this and other related reasons, I am therefore calculating
damages with respect to the market value of Southern Peru shares as of the Merger date, April 1,
2005.
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Goldman and the Special Committee do not lend themselves to an easy resolution. I will
attempt to do my best on the record before me.
Given the difference between the standalone equity values of Minera derived by
Goldman and the plaintiff’s expert and the actual cash value of the $3.75 billion in
Southern Peru stock that was actually paid to Grupo Mexico in the Merger, this record
could arguably support a damages award of $2 billion or more. My remedy calculation
will be more conservative, and in that manner will intentionally take into account some of
the imponderables I previously mentioned, which notably include the uncertainties
regarding the market’s reaction to the Merger and the reality that the Merger did not stop
Southern Peru’s stock price from rising over the long term.190
To calculate a fair price for remedy purposes, I will balance three values: (1) a
standalone DCF value of Minera, calculated by applying the most aggressive discount
rate used by Goldman in its DCF analyses (7.5%) and a long-term copper price of $1.10
per pound to the DCF model presented by the plaintiff’s expert, Beaulne; (2) the market
value of the Special Committee’s 52 million share counteroffer made in July 2004, which
was sized based on months of due diligence by Goldman about Minera’s standalone
value, calculated as of the date on which the Special Committee approved the Merger;

190

I say did not stop rather than did not slow, because they are different. By being conservative
in my approach to a remedy, I give the defendants credit for some of their market-based
arguments, in a manner that one could even say I should not in a duty of loyalty case. See Thorpe
v. CERBCO, Inc., 676 A.2d 436, 444 (Del. 1996) (“Delaware law dictates that the scope of
recovery for a breach of the duty of loyalty is not to be determined narrowly.”). But I think this
is responsible because the record suffers from some issues, including the absence of a Goldman
trial witness and likely diminished memories, that are properly laid at the plaintiff’s door.
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and (3) the equity value of Minera derived from a comparable companies analysis using
the comparable companies identified by Goldman.
1. A Standalone DCF Value
The only standalone DCF value for Minera in the record that clearly takes into
account the projections for Minera that Goldman was using on October 21, 2004 is
Beaulne’s DCF analysis of Minera, which yielded an equity value as of October 21, 2004
of $1.838 billion. 191 Beaulne used the same A&S-adjusted projections for Minera that
Goldman used in its October 21, 2004 presentation to calculate his standalone DCF value
for Minera.192 He assumes a long-term copper price of $0.90 per pound, which was also
relied on by Goldman.193 The major difference between Beaulne’s DCF analysis and the
Goldman DCF analysis, other than the fact that Goldman gave up on deriving a
standalone equity value for Minera, is that Beaulne uses a lower discount rate than
Goldman did—6.5% instead of 8.5%.194
Because Beaulne used the same underlying projections in his analysis, and his
inputs are not disputed by the defendants or the defendants’ expert, I am comfortable
using his DCF valuation model. But, I am not at ease with using his discount rate of
6.5%, because it is outside the range of discount rates used by Goldman and seems
191

Beaulne Report at 44.
Id. at 21.
193
Tr. at 340-341 (Beaulne).
194
Beaulne Report at 36. Like Beaulne, I disregard the potential tax benefits of $0-131 million
for Minera that Goldman factored in to its valuations as of the date of the fairness opinion. JX106 at SP COMM 004917. The schedules and estimates provided by Minera management to
Goldman on the potential tax benefits are not in the record, making them difficult to evaluate.
Moreover, Schwartz also disregards these potential tax benefits in his relative valuation analysis,
Schwartz Report ¶ 22, and the defendants do not take issue with Beaulne’s exclusion of them.
192
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unrealistically low. Instead, I will apply Goldman’s lowest discount rate, 7.5%. In the
spirit of being conservative in my remedy, I will, by contrast, apply a long-term copper
price of $1.10 per pound, which is $0.10 more than the highest long-term copper price
used by Goldman in its valuation matrices ($1.00) and is halfway between Goldman’s
mid-range copper price assumption of $0.90 and the $1.30 per pound long-term copper
price that the defendants contend was their secretly held assumption at the time of the
Merger. In other words, I use the discount rate assumption from the Goldman analyses
that is most favorable to the defendants and a long-term copper price assumption that is
even more favorable to the defendants than Goldman’s highest long-term copper price,
and apply them to the optimized cash flow projections of Minera. Under these
defendant-friendly assumptions, a standalone equity value for Minera as of October 21,
2004 of $2.452 billion results.195
2. The Value Of The Special Committee’s July Proposal
The counteroffer made by the Special Committee in July 2004, in which they
proposed to pay for Grupo Mexico’s stake in Minera with 52 million shares of Southern
Peru stock, is arguably the last proposal made by the Special Committee while they still
had some vestige of a “give/get” analysis in mind that a reasonable, uncontrolled Special
Committee would have remained in during the entire negotiation process. I therefore
195

Beaulne’s model, adjusted to reflect my inputs, yields an enterprise value for Minera of
$3.452 billion, from which I subtracted the $1 billion in debt that Southern Peru assumed in the
Merger. To the extent the defendants’ gripe about the remedy, using the $0.90 per pound longterm copper price they told the investing public was the right number, the equity value of Minera
would be only $1.512 million. At the high end of the long-term copper prices used in Goldman’s
standalone DCF model, or $1.00 per per pound, Minera’s value was only $1.982 million. This
underscores the conservatism of my approach, given the record evidence.
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believe that the then-current value of 52 million shares is indicative of what the Special
Committee thought Minera was really worth.
The Special Committee’s July proposal was made between July 8, 2004 and July
12, 2004. The stock price of Southern Peru on July 8, 2004 was $40.30 per share, so the
52 million shares of Southern Peru stock then had a market price of $2.095 billion.
Because Grupo Mexico wanted a dollar value of stock, I fix the value at what 52 million
Southern Peru shares were worth as of October 21, 2004, the date on which the Special
Committee approved the Merger, $2.388 billion,196 giving Minera credit for the price
growth to that date.
3. A Comparable Companies Approach
In its October 21, 2004 presentation, Goldman identified comparable companies
and deduced a mean and median 2005 EBITDA multiple (4.8x) that could have been
applied Minera’s EBITDA projections to value Minera. The comparable companies used
by Goldman were Antofagasta, Freeport McMoRan, Grupo Mexico itself, Phelps Dodge
and Southern Peru. Goldman did not use this multiple to value Minera. As discussed
earlier in this opinion, Goldman instead opted to apply a range of pumped-up Southern
Peru 2005E EBITDA multiples to Minera’s EBITDA projections so as to generate a
value expressed only in terms of the number of Southern Peru shares to be issued.197
Applying the median 2005E EBITDA multiple for the comparable companies
identified by Goldman to Minera’s 2005 EBITDA projections as adjusted by A&S ($622

196
197

$45.92 closing price x 52,000,000 = $2,387,840,000.
See JX-106 at SP COMM 004913, SP COMM 004925.
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million)198 was the reasonable and fair valuation approach. Doing so yields a result of
$1.986 billion.199
When using the comparable companies method, it is usually necessary to adjust
for the fact that what is being sold is different (control of the entire company and thus
over its business plan and full cash flows) than what is measured by the multiples
(minority trades in which the buyer has no expectancy of full control over the company’s
strategy and thus influence over the strategy to maximize and spend its cash flows).200
That is, the comparable companies method of analysis produces an equity valuation that
includes an inherent minority trading discount because all of the data used for purposes of
comparison is derived from minority trading values of the companies being used.201 In
appraisal cases, the court, in determining the fair value of the equity under a comparable
companies method, must correct this minority discount by adding back a premium.202
An adjustment in the form of a control premium is generally applied to the equity
value of the company being valued to take into account the reality that healthy, solvent
public companies are usually sold at a premium to the unaffected trading price of
everyday sales of the company’s stock. This method must be used with care, especially
as to unlisted companies that have not proven themselves as standalone companies. For
that reason, it is conservative that I add a control premium for Minera, given its financial
problems and its lack of history as an independent public company. Using the median
198

Id. at SP COMM 004925.
$1.986 billion = (4.8 x 622 million) – $1 billion net debt.
200
Andaloro v. PFPC Worldwide, Inc., 2005 WL 2045640, at *16 (Del. Ch. Aug. 19, 2005).
201
Borruso v. Commc’ns Telesystems, Int’l, 753 A.2d 451, 458 (Del. Ch. 1999).
202
Agranoff v. Miller, 791 A.2d 880, 893 (Del. Ch. 2001).
199
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premium for merger transactions in 2004 calculated by Mergerstat of 23.4%,203 and
applying that premium to the value derived from my comparable companies analysis
yields a value of $2.45 billion.
4. The Resulting Damages
Giving the values described above equal weight in my damages analysis (($2.452
billion + $2.388 billion + $2.45 billion) / 3), results in a value of $2.43 billion, which I
then adjust to reflect the fact that Southern Peru bought 99.15%, not 100%, of Minera,
which yields a value of $2.409 billion. The value of 67.2 million Southern Peru shares as
of the Merger Date was $3.672 billion.204 The remedy, therefore, amounts to $1.263
billion.205 The parties shall implement my remedy as follows. They shall add interest at
the statutory rate, without compounding, to the value of $1.263 billion from the Merger
date, and that interest shall run until time of the judgment and until payment.
Grupo Mexico may satisfy the judgment by agreeing to return to Southern Peru
such number of its shares as are necessary to satisfy this remedy. Any attorneys’ fees
shall be paid out of the award.206
Within fifteen days, the plaintiff shall present an implementing order, approved as
to form, or the parties’ proposed plan to reach such an order. Too much delay has
203

2006 Mergerstat® Review (Santa Monica: FactSet Mergerstat, LLC, 2006) at 24.
This adjusts for the $100 million dividend. The dividend resulted in a per share value of
$1.25, as there were 80 million shares outstanding. Thus, ($55.89 share price – $1.25) x
67,200,000 = $3,671,808,000.
205
$3.672 billion - $2.409 billion = $1.263 billion.
206
The plaintiff has not sought to have the defendants pay his attorneys’ fees. The parties shall
confer regarding whether they can reach agreement on a responsible fee that the court can
consider awarding, with the plaintiff’s counsel taking into account the reality their own delays
affected the remedy awarded and are a basis for conservatism in any fee award.
204
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occurred in this case, and the parties are expected to bring this case to closure promptly,
at least at the trial court level.
V. Conclusion
For all these reasons, the defendants breached their fiduciary duty of loyalty and
judgment will be entered against them on the basis outlined in this decision.
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Case Number Multi-case
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
)
)
) Consolidated C.A. No. 961-CS
)
)

IN RE SOUTHERN PERU COPPER
CORPORATION SHAREHOLDER
DERIVATIVE LITIGATION

PLAINTIFF'S PETITION FOR ATTORNEYS' FEES AND EXPENSES
Plaintiff's counsel hereby petitions the Court for an award of attorneys' fees and expenses
in the amount of 22.5% of the recovery in this action plus interest on the award until it is paid.
In support thereof, plaintiff shows as follows:
INTRODUCTION
The standards for determining an award of counsel fees and expenses in corporate
litigation under Delaware law are well established.1 Fees are awarded when the litigation results
in a benefit to a corporation or its stockholders.2 The amount of the award is left to the broad
discretion of the Court.3
The “Sugarland Factors” that this Court considers in setting a fee are “1) the benefits
achieved in the action; 2) the efforts of counsel and the time spent in connection with the case; 3)
the contingent nature of the case; 4) the difficulty of the litigation; and 5) the standing and ability
of counsel.”4 The benefit conferred is the paramount factor.5

1

Tandycrafts, Inc. v. Initio Partners, 562 A.2d 1162, 1164 (Del. 1989).

2

Chrysler Corp. v. Dann, 223 A.2d 384, 386 (Del. 1966).

3

Tandycrafts, 562 A.2d at 1165; Chrysler Corp., 223 A.2d at 386, 389; Sugarland Industries,
Inc. v. Thomas, 420 A.2d 142 (Del. 1980).

4

In Re Cox Communications Inc. S’holders’ Litig., 879 A.2d 604, 640 (Del.Ch. 2005).

5

See Ryan v. Gifford, 2009 WL 18143 (Del. Ch.) (“The benefit achieved for the Company and
the shareholders should be accorded the greatest weight in determining the fees to be awarded.”)
1
19437.1/486825v2
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Plaintiff respectfully submits that the post-trial $1.9049 billion6 benefit conferred upon
Southern Peru,7 as well as the other applicable Sugarland factors, demonstrates that a 22.5% fee
award is appropriate here.
ARGUMENT
A.

The Benefit Achieved by the Action

The benefit achieved here is truly unprecedented: a derivative recovery of $1.9049
billion8 by judgment after trial. Plaintiff’s counsel seeks an award of 22.5% of that fund.
1.

Fees Should be Assessed as a Percentage of the Common Fund
Received by Southern Peru

The defendants are evidently going to argue that since Grupo Mexico, S.A.B. de C.V.
(“Grupo”) owns 80% of Southern Copper Corporation (“Southern Peru”), the “benefit” here
should be viewed as only 20% of the actual recovery that Southern Peru will receive. This
contention misunderstands the nature of a derivative suit, ignores the separate corporate
existence of Southern Peru, is contrary to Delaware law and policy governing fee awards from a
common fund, and simply has not been the approach this Court has used in awarding fees in
other derivative cases.
The common fund doctrine provides for a successful litigant to recover a reasonable fee
from the fund as a whole.9 This Court rejected the “look through” approach to awarding fees in

6

Plaintiff submits the Court should not have adjusted the market value of the 67.2 million
Southern Peru shares in calculating damages to account for a $100 million dividend paid by
Southern Peru on March 1, 2005 (a month before the Merger Date) (Dkt #284). Defendants
disagree. (Dkt #285). Should the Court decide the issue in plaintiff’s favor, the judgment
amount, including pre-judgment interest, will be $2.0316 billion.
7

On October 11, 2005, Southern Peru Copper Corporation changed its name to Southern Copper
Corporation.
8

But see supra n.6.

9

Goodrich v. E.F. Hutton Group, Inc., 681 A.2d 1039, 1044 (Del. 1996).
2
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a derivative case in Wilderman v. Wilderman.10 In Wilderman, one of two shareholders of a
company obtained a derivative recovery against the other shareholder requiring him to return
excessive compensation to the company. In response to plaintiff’s fee application, the defendant
argued that the “benefit” should not be seen as the full amount of the recovery since the
corporation only had two shareholders and the recovery would likely be paid out to them in a
dividend.11 This Court clearly held that “[s]uch a disregard of the corporate entity” would be
“clearly inapposite,” and that attorneys’ fees should be awarded based upon the benefit conferred
upon the corporation.12
More recently, this Court reiterated this rule in Carlson v. Hallinan13 where a 30%
stockholder successfully asserted derivative claims against defendant Hallinan, who was
Chairman of the Board and the 65% controlling stockholder, and defendant Gordon, who was a
director, officer and a 5% stockholder.14 Plaintiffs prevailed both on direct and derivative
claims.15 The Court acknowledged that under the common fund doctrine a successful derivative
plaintiff is entitled to fees and expenses through proportional contribution from all those who
share in a common benefit resulting from plaintiff’s efforts.16 Thus, the Court held that plaintiffs
were entitled to fees and expenses based on the full derivative recovery because they had

10

328 A.2d 456 (Del. Ch. 1974).

11

Id. at 458.

12

Id. at 458-59 (citing Keenan v. Eshleman, 2 A.2d 904 (Del. Ch. 1938)).

13

925 A.2d 506, 546-48 (Del. Ch. 2006).

14

Id. at 513-14.

15

Id. at 548. The Court held the plaintiffs were not entitled to fees for the successful direct
claims that only benefitted the individual plaintiff. Id. at 547.
16

Id. at 546-547, citing D. Wolfe & M. Pittenger, Corporate and Commercial Practice in the
Delaware Court of Chancery, §9.5[a].
3
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enforced important corporate rights.17 The Court ordered the payment of attorneys’ fees and
expenses notwithstanding the fact that defendants owned 70% of the corporation and the
derivative recovery was to be distributed proportionately to all stockholders upon Court-ordered
dissolution of the corporation.18 The Court found that the public policy rationale behind the
common fund doctrine, including requiring the persons who benefit to contribute to the costs of
the suit and incentivizing stockholders to bring derivative suits to enforce the rights of the
corporation as a whole, supported the award of fees and expenses even where the derivative
recovery was to be distributed directly to the stockholders in a dissolution.19
This case differs from Carlson in that Southern Peru does not intend to dissolve, and the
judgment will thus remain with the Company. Southern Peru will receive the entire judgment,
and all stockholders, including Grupo and the minority stockholders, will benefit from the
increased value of the corporation. Southern Peru will receive 100% of the derivative recovery;
it should not pay attorneys’ fees and expenses as if it had only received 20% of the recovery.

17

Id. at 547.

18

Id.

19

Id. See also Goodrich, 681 A.2d at 1044 (assessing fees out of the entire fund spreads the cost
burden proportionately); Levien v. Sinclair Oil Corp., 1975 WL 1952, at *3 (Del. Ch.) (refusing
to treat a multi-million dollar derivative judgment against a 97% controlling stockholder as only
a recovery of the minorities’ 3%); Taormina v. Taormina Corp., 78 A.2d 473, 476 (Del. Ch.
1951) (“The relief to be obtained in a derivative action is relief to the corporation in which all
stockholders, whether guilty or innocent of the wrongs complained of, shall share indirectly.
Indeed, it is doubtful whether the result would be different even if the suing stockholder owned
all of the stock of the wronged corporation.”); Keenan, 2 A.2d at 253 (court will not permit
recovery in derivative case to be diminished by an amount in proportion to defendants
stockholdings because that would amount to transforming a derivative action into a direct
action).
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Indeed, in prior cases, this Court has not reduced the monetary benefit of a derivative recovery
because the payor was also the majority stockholder.20
Similarly, all stockholders, including Grupo, should indirectly contribute to the fees and
expenses.

Given Grupo’s culpability, there is nothing inequitable in requiring Grupo, as

Southern Peru’s majority stockholder, to bear most of the resulting cost of the litigation. To
exclude 80% of the derivative recovery from the common fund because Grupo owns 80% of
Southern Peru would effectively penalize plaintiff’s counsel for litigating against a corporate
controller, and unfairly reward the wrongdoer with an undeserved financial benefit.
Defendants’ position that for fee purposes a derivative recovery should be treated as
allocable to particular stockholders simply finds no support in Delaware law.

Individual

stockholders have no right to any pro-rata or other interest in the corporation’s assets, including
the recovery plaintiff has obtained for the Company.21 Thus, Grupo cannot claim, in effect, that
it owns 80% of the recovery Southern Peru receives. Basically, defendants want to treat this case
as a direct action for purposes of the fee award.

They cannot do that.

The form and

consequences of a derivative action cannot be ignored or disregarded.
Accordingly, the “common fund” created by this litigation is $1.9049 billion.22
Defendants’ argument that this amount should be reduced by 80% for purposes of determining

20

See Thorpe v. CERBCO, Inc., 1997 WL 67833, at *5 (Del. Ch.) (Court awarded attorneys’ fees
equal to 33% of full amount of the judgment plus pre-judgment interest notwithstnding judgment
was against the company’s 60% stockholder); In re Emerson Radio Shareholder Derivative
Litig., 2011 WL 1135006, at *4 (Del. Ch.) (Court awarded a percentage of the total $3 million
paid by the 60% majority stockholder to settle derivative litigation with no discount for the
payor’s ownership interest).
21

Norte & Co. v. Manor Healthcare Corp., 1985 WL 44684, at *3 (Del. Ch.) (stating “the
corporation is the legal owner of its property and the stockholders do not have any specific
interest in the assets of the corporation”).
22

But see supra n.6.
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an appropriate attorneys’ fee is wrong as both a matter of law and policy, and should be
disregarded.
2.

The Percentage Sought by Counsel is Reasonable

So, what is a fair fee award in the largest class or derivative judgment ever obtained
in this Court?
This Court has repeatedly indicated that a large monetary recovery after trial in hardfought litigation is the type of “benefit” under the Sugarland test that should result in a fee award
calculated as a substantial percentage of the benefit. For example, in Lewis v. Engle,23 this Court
explained that:
I have a little different viewpoint on trimming back percentages of
plaintiffs’ lawyers when big amounts are recovered. I don’t get it.
I really don’t. If some plaintiff’s lawyer goes to trial and wins a
$10 billion recovery, I will say right now, that’s when I am most
likely to award 33 percent. I just am. Why? Because that’s when
the real risk has been taken.24
Similarly, in In re American International Group, Inc. Consolidated Derivative
Litigation,25 this Court awarded plaintiffs’ counsel a fee award equal to 22.5% of the $90 million
common fund in a derivative settlement. In doing so, the Court explained:
[S]ometimes it’s forgotten when folks see things like this is that big fees, when
much is achieved, they’re deserved, particularly when much is at risk. The
plaintiffs as a collective put in thousands of hours which could have come to
naught.
*****
And so it’s a big fee, but I think it’s important – and I’ve said this before and I
will continue to say it – that, you know, you don’t reduce people’s fees because
they gain much. You should, in fact, want to create an incentive for real litigation.
That’s what benefits diversified investors, when people will take, you know, good
23

C.A. No. 497-VCS, Strine, V.C. (Del. Ch. Dec. 29, 2004) (Transcript).

24

Id. Tr at 22.

25

C.A. No. 769-VCS, Strine, V.C. (Del. Ch. Jan. 25, 2011) (Transcript).
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cases and actually prosecute them and take risk. What doesn’t benefit investors is
simply the filing of a case every time there’s a valuable business opportunity and
simply having a handout and getting a toll.26
Likewise, in In re Telecorp. PCS, Inc. Shareholder Litig.,27 this Court awarded fees in the
amount of 30% of a $47,000,000 cash settlement arrived at on the eve of trial. The fee was
contested and the Court flatly rejected the objector’s argument that there should be a declining
percentage when the recovery is large. The Court indicated that it may well have awarded up to
35% had the case actually be tried rather than settled:
[O]ne of the reasons I think 30 percent is a fairly logical stopping point [for fees
awarded in connection with a settlement] is that there might well be a rationale for
actually giving 33 percent or something somewhat higher after a fully-litigated
trial. That is contrary to the sort of declining percentage. I would tend not to
decline a percentage in a mega case.
*****
I don’t get the declining percentage. But I could see holding out the full measure
of 33 to maybe 35 percent – I don’t know what prevailing norms are for tort
lawyers – to hold that out that there’s a promise actually if you go to trial, it will
be at the highest end of the range. I would think that would be the time we would
wish to be the least parsimonious.28
Plaintiff submits that the Court’s reasoning in Lewis, AIG, and Telecorp is the correct
approach because limiting fee awards in large cases would create a strong disincentive to take
the huge risk of trying large cases. For example, how would lawyers be incentivized to take a
potential billion dollar case to trial if they know that if they win a billion dollars they will get the
same fee award as they would have if they settled the case for $200 million? It is clear that such
a declining percentage approach would misalign the interests of the lawyers and those they
represent.
26

Id. at 9:17-10:17.

27

C.A. No. 19260-VCS, Strine, V.C. (Del. Ch. Aug 20, 2003) (Transcript).

28

Id. at 102-103.
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Many federal courts similarly have held that a declining percentage in large cases
“creates the perverse incentive for Class Counsel to settle too early for too little.”29 Instead, the
Allapattah court awarded attorneys’ fees equal to a flat 31 1/3% of a common fund exceeding $1
billion. Further, as one leading commentator has noted, there is authority for increasing the
percentage as the recovery grows larger:
In contrast, to provide a sufficient financial fee-award incentive to maximize the
recovery achieved, at least one court has adopted an intended fee schedule with an
upward scale as the recovery increases. In American Continental
Corporation/Lincoln Savings & Loan Securities Litigation, Judge Bilby, before
any decision on the merits, set forth the level of fees that would be awarded in the
event that plaintiffs were ultimately successful. Significantly, the court stated that
it would award 25% of the first $150 million and 29% of any class recovery in
excess of $150 million.30
In the Opinion in this case, the Court indicated that plaintiff’s counsel should be
conservative in connection with a fee application due to the pace of the litigation.

We

understand the Court’s admonition and, in considering what percentage award would be
appropriate, we reduced the request from the one-third award previously discussed by almost a
third. In order to confirm the reasonableness of the resulting figure, we looked to the second
largest derivative recovery in this Court (the largest prior to this case). In Teachers’ Retirement
Sys. of Louisiana v. Greenberg,31 there was a derivative cash settlement of $115 million on the
eve of trial. Plaintiff’s counsel had agreed with its client at the outset of the case to limit any fee
petition to 22.5% so that was what was requested and it was what this Court awarded.32 In

29

Allapattah Services, Inc. et al. v. Exxon Corp., 454 F.Supp.2d 1185, 1213 (S.D.Fla. July 6,
2006).

30

ALBA CONTE, 1 Attorney Fee Awards, 3d Ed., § 2.9 (Database Updated October 2008)
(citation omitted) (hereinafter “ALBA CONTE”).

31

C.A. No. 20106, Strine, V.C. (Del. Ch. Dec. 17, 2008) (Transcript).

32

The retainer agreement in this case authorized counsel to seek up to 30% of any monetary
recovery.
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granting the fee application, the Court noted that “this isn’t a generous award.”33 Since 22.5%
was considered conservative in Greenberg, we feel that the percentage award here should not be
smaller where a far bigger and better result was obtained, and where it was obtained after trial (as
opposed to settlement).
B.

Time and Effort Expended By Counsel and Contingent Nature of the
Litigation

Plaintiff’s counsel prosecuted this action on an entirely contingent basis.34 Plaintiff’s
counsel worked a total of approximately 8,597 hours on this case since inception.35 Plaintiff's
counsel also incurred out-of-pocket expenses of approximately $1,117,816 in pursuit of this
Action.36 Most of these expenses (nearly 80%) were expert witness fees that plaintiff’s counsel
paid out-of-pocket.
In a situation involving a recovery of the magnitude at issue here after trial, we submit
that “hours” worked should have minimal significance in connection with this Court’s broad
discretion in applying the Sugarland factors. Nevertheless, the substantial investment of time
and money (more than $1 million in expenses, for example) to take this case through trial where
plaintiff’s counsel might have received nothing is a factor that suggests that an award of 22.5%
of the benefit is reasonable.
C.

The Complexity of the Litigation

This was a difficult and complex case. There was a special committee composed of
individuals with impressive resumes. The valuation issues were complex. Discovery involved
33

Id., Tr. at 8:22.

34

See Ryan, 2009 WL 18143, at *13 (“This Court has recognized that an attorney may be
entitled to a much larger fee when the compensation is contingent than when it is fixed on an
hourly or contractual basis.”)

35

See Affidavit of Ronald A. Brown, Jr. at ¶4.

36

See Affidavit of Ronald A. Brown, Jr. at ¶7.
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extensive world travel. And this was certainly not a case that was any sort of “slam dunk.” The
defendants appeared convinced throughout the case that they had virtually no chance of losing.
Obtaining this result in a case in which defendants openly proclaim to have been “shocked”37
further demonstrates that this was a difficult and complex case, and further supports plaintiff’s
request for a 22.5% fee after trial.
D.

The Standing and Skill of Counsel

Plaintiff's counsel are well known to the Court and, as such, we leave the assessment of
this factor to the Court.
CONCLUSION
The application of the Sugarland factors here shows that a fee award in the amount of
22.5% of the monetary recovery after trial is reasonable and appropriate. This is by far the
largest monetary recovery ever obtained in a contingent class or derivative action in this Court
and, as such, the “benefit conferred” prong of the Sugarland test certainly supports a 22.5% fee
award. The other factors, while taking on much less significance given the unprecedented
benefit, also support the 22.5% fee request.
For all of the foregoing reasons, plaintiff's counsel's petition for an award of attorneys'
fees and expenses in the amount of 22.5% of the recovery in this case plus interest on the award
at the legal rate until paid should be granted.

37

http://www.google.com/url?sa=X&q=http://newsandinsight.thomsonreuters.com/Legal/News/2
011/10_-_October/%241_3bn_Grupo_ruling_is_Strine_v__Goldman,_exWachtell_partner/&ct=ga&cad=CAcQAxgAIAAoAjAAOABApoj59ARIAVgBYgVlbi1VUw&
cd=YXCXuAGvaJE&usg=AFQjCNFmpAELxIxmtfnpl0xX3XxTqPjoUw
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PRICKETT, JONES & ELLIOTT, P.A.

By: /s/ Ronald A. Brown, Jr.
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff

OF COUNSEL:
Lee D. Rudy
Eric L. Zagar
James H. Miller
KESSLER TOPAZ
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706
Dated: October 28, 2011
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CERTIFICATE OF SERVICE
I, Ronald A. Brown, Jr., do hereby certify on this 28th day of October, 2011, that I caused
a copy of Plaintiff’s Petition for Attorneys Fees and Expenses to be served via eFiling through
LexisNexis File and Serve to counsel for the parties as follows:
S. Mark Hurd, Esquire
Kevin M. Coen, Esquire
Morris, Nichols, Arsht & Tunnell LLP
1201 North Market Street
Wilmington, Delaware 19801
Richard L. Renck, Esquire
Ashby & Geddes
500 Delaware Avenue
Wilmington, Delaware 19801

/s/ Ronald A. Brown, Jr.
Ronald A. Brown, Jr. (DE Bar No. 2849)
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EFiled: Oct 28 2011 3:27PM EDT
Transaction ID 40586888
Case No. 961-CS
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
)
)
) Consolidated C.A. No. 961-CS
)
)

IN RE SOUTHERN PERU COPPER
CORPORATION SHAREHOLDER
DERIVATIVE LITIGATION

AFFIDAVIT OF RONALD A. BROWN, JR.
I, Ronald A. Brown, Jr., am a member of the Delaware bar and a director of the law firm,
Prickett, Jones & Elliott, P.A. ("Prickett Jones").
1.

Prickett Jones along with its co-counsel Kessler Topaz Meltzer & Check, LLP

(“Kessler Topaz”) represented plaintiff in the above-referenced action. The representation was
undertaken on a fully contingent basis.
2.

Based on the accounting records of the Prickett Jones firm, attorneys and

paralegals at Prickett Jones worked approximately 2,998.35 hours on this matter through July 18,
2011, which are itemized as follows:
Attorney
William Prickett (Partner)
James L. Holzman (Partner)
Michael Hanrahan (Partner)
Gary F. Traynor (Partner)
Ronald A. Brown, Jr. (Partner)
Thomas A. Mullen (Partner)
J. Clayton Athey (Partner)
Laina M. Herbert (Associate)
Marcus E. Montejo (Associate)
Kevin H. Davenport (Associate)
David W. Gregory (Associate)
Donna Thompson (Paralegal)
Susan E. Jackson (Paralegal)
Pamela L. Reed (Paralegal)
Debra L. Bartell (Paralegal)
Susan P. Taylor (Paralegal)

Hourly Rate

Hours

$350.00
$410.56
$649.17
$498.64
$508.78
$351.00
$410.00
$200.00
$256.63
$150.00
$160.00
$120.00
$120.00
$ 60.00
$130.00
$120.00

1.50
106.40
46.00
4.40
1,207.60
107.10
1.90
0.90
1,451.30
29.20
9.20
25.95
0.10
2.00
0.30
4.50

Value at applicable
hourly rate
$
525.00
$ 43,684.00
$ 29,862.00
$
2,194.00
$ 614,398.00
$ 37,592.00
$
779.00
$
180.00
$ 372,446.00
$
4,380.00
$
1,472.00
$
3,114.00
$
12.00
$
120.00
$
39.00
$
540.00

2,998.35

$1,111,337.00

TOTAL:
1
19437.1/486772v1
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3.

From the inception of this case through July 18, 2011, attorneys, paralegals and

investigative staff at Kessler Topaz worked a total of 5,599.52 hours on this matter. Those hours
are itemized in the Affidavit of Lee Rudy in Support of an Award of Attorneys’ Fees and
Expenses attached hereto as Exhibit A (hereinafter “Rudy Aff.”). (Rudy Aff. ¶4; Ex. 1).
4.

The total hours expended on this matter by the Prickett Jones and Kessler Topaz

firms through July 18, 2011 were 8,597.87.
5.

The unreimbursed out-of-pocket expenses incurred in the litigation of this matter

by the Prickett Jones firm through October 26, 2011 were $590,485.57. The chart below
summarizes these expenses:
Expense Category

Court Costs
Expert Fees
Deposition and Hearing Transcripts
Travel and Related Expenses
Secretary of State Recording, Filing & Research Charges
Legal Research Charges
Rule 3(b)(b) Filing and Printing Costs
Document Processing and Reproduction
Courier/Messenger Services
Long Distance & Outside Telephone Charges
Outside Photocopying Charges
Telecopy Charges
Secretarial Overtime

Through
October 26,
2011
$ 17,847.32
$411,884.82
$ 61,415.60
$ 20,269.68
$
454.00
$ 11,137.82
$ 3,991.00
$ 41,365.00
$ 3,576.64
$
501.05
$ 16,706.04
$
355.00
$
981.60

$ 17,847.32
$411,884.82
$ 61,415.60
$ 20,269.68
$
454.00
$ 11,137.82
$ 3,991.00
$ 41,365.00
$ 3,576.64
$
501.05
$ 16,706.04
$
355.00
$
981.60

TOTAL:

$590,485.57

$590,485.57

6.

Total

The unreimbursed out-of-pocket expenses incurred in the litigation of this matter

by the Kessler Topaz firm through October 26, 2011 were $527,331.22. (Rudy Aff. ¶5; Ex. 2).
7.

The total unreimbursed out-of-pocket expenses incurred in the litigation of this

matter by the Prickett Jones and Kessler Topaz firms were $1,117,816.79.
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Ronald A. Brown, Jr. (DE Bar No. 2849)
Prickett, Jones & Elliott, P.A.
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff
SWORN TO AND SUBSCRIBED before me this 28th day of October, 2011.

___________________________________
Donna M. Thompson, Notary Public
State of Delaware, New Castle County
My Commission Expires: 08/11/2013
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CERTIFICATE OF SERVICE
I, Ronald A. Brown, Jr., do hereby certify on this 28th day of October, 2011, that I caused
a copy of the Affidavit of Ronald A. Brown, Jr. to be served via eFiling through LexisNexis File
and Serve upon counsel for the parties as follows:
S. Mark Hurd, Esquire
Kevin M. Coen, Esquire
Morris, Nichols, Arsht & Tunnell LLP
1201 North Market Street
Wilmington, Delaware 19801
Richard L. Renck, Esquire
Ashby & Geddes
500 Delaware Avenue
Wilmington, Delaware 19801

/s/ Ronald A. Brown, Jr.
Ronald A. Brown, Jr. (DE Bar No. 2849)
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Case No. 961-CS
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EFiled: Oct 28 2011 3:27PM EDT
Transaction ID 40586888
Case No. 961-CS
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
)
)
Consolidated C.A. No. 961-CS
)
)
)

IN RE SOUTHERN PERU COPPER
CORPORATION SHAREHOLDER
DERIVATIVE LITIGATION

FINAL ORDER AND JUDGMENT
WHEREAS, trial in the above-referenced action (the “Action”) took place on June 21
through June 24, 2011; and
WHEREAS, post-trial briefing in the Action concluded on July 8, 2011; and
WHEREAS, post-trial argument in the Action took place on July 12, 2011; and
WHEREAS, post-trial letter submissions were filed with the Court on July 15, 2011; and
WHEREAS, the Court issued its opinion in the Action on October 14, 2011 (hereinafter
the “Opinion”); and
WHEREAS, this Order incorporates by reference the definitions in the Opinion and,
unless otherwise herein defined, all terms used herein shall have the same meanings as set forth
in the Opinion; and
WHEREAS, the average closing price of Southern Copper Corporation (“Southern
Copper”) stock in the 20 trading days preceding the issuance of the Opinion is $26.96 per share
(the “Average Trading Price”);
AND NOW, the foregoing matters having been heard and considered after a full trial on
the merits,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, this _________ day of
October, 2011 as follows:
1.

Americas Mining Corporation (“AMC”), Germán Larrea Mota-Velasco, Genaro

Larrea Mota-Velasco, Oscar Gonzalez Rocha, Emilio Carrillo Gamboa, Jaime Fernando Collazo
1
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Gonzalez, Xavier Garcia de Quevedo Topete, Armando Ortega Gómez, and Juan Rebolledo
Gout (collectively the "Defendants"), are jointly and severally liable for damages in the amount
calculated as follows:
Damage Award:
Pre-Judgment Interest through the date of the Opinion:
Total Amount of Judgment:

$1,347,000,000
$684,617,363
$2,031,617,363

(hereinafter the “Judgment”).
2.

The Judgment shall continue to accrue interest at the legal rate (currently 5.75%

and as adjusted with future changes in the Federal Reserve Discount Rate, if any) until the
Judgment is satisfied. The current per diem post-judgment interest due is $212,198.
3.

The Judgment may be satisfied by (i) AMC making a cash payment to Southern

Copper in the amount of the Judgment plus accrued post-Judgment interest, (ii) AMC
transferring to Southern Copper shares of Southern Copper equal to (x) the amount of the
Judgment plus accrued post-Judgment interest divided by (y) the Average Trading Price, (iii)
AMC agreeing that Southern Copper may cancel a number of shares of Southern Copper owned
by AMC equal to (x) the amount of the Judgment plus accrued post-Judgment interest divided by
(y) the Average Trading Price, or (iv) any combination of (i)-(iii) elected by AMC so long as the
total of such elections is equal to the amount of the Judgment plus accrued post-Judgment
interest.1
4.

Plaintiff’s counsel are awarded fees and expenses in the amount of ____% of the

Judgment, or $_________________, plus post-Judgment interest at the legal rate until such

1

Based on the number of Southern Copper shares outstanding as of the time of the Opinion. In the case
of a dilutive event, such as a stock split, stock dividend, or combination of Southern Copper shares, the
number of shares to be transferred or canceled pursuant to this paragraph shall be appropriately and
equitably adjusted.
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attorneys’ fee/expense award is satisfied, to be paid by Southern Copper, which amount the
Court finds to be fair and reasonable.
5.

The Register in Chancery shall forthwith forward to the Prothonotary of the

Superior Court a certified copy of this Order to be entered by the Prothonotary in the same
amount and form and in the same books and indices as judgments and orders in accordance with
10 Del. C. §4734.

Chancellor
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EFiled: Oct 28 2011 3:27PM EDT
Transaction ID 40586888
Case No. 961-CS
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
)
)
Consolidated C.A. No. 961-CS
)
)
)

IN RE SOUTHERN PERU COPPER
CORPORATION SHAREHOLDER
DERIVATIVE LITIGATION

FINAL ORDER AND JUDGMENT
WHEREAS, trial in the above-referenced action (the “Action”) took place on June 21
through June 24, 2011; and
WHEREAS, post-trial briefing in the Action concluded on July 8, 2011; and
WHEREAS, post-trial argument in the Action took place on July 12, 2011; and
WHEREAS, post-trial letter submissions were filed with the Court on July 15, 2011; and
WHEREAS, the Court issued its opinion in the Action on October 14, 2011 (hereinafter
the “Opinion”); and
WHEREAS, this Order incorporates by reference the definitions in the Opinion and,
unless otherwise herein defined, all terms used herein shall have the same meanings as set forth
in the Opinion; and
WHEREAS, the average closing price of Southern Copper Corporation (“Southern
Copper”) stock in the 20 trading days preceding the issuance of the Opinion is $26.96 per share
(the “Average Trading Price”);
AND NOW, the foregoing matters having been heard and considered after a full trial on
the merits,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, this _________ day of
October, 2011 as follows:
1.

Americas Mining Corporation (“AMC”), Germán Larrea Mota-Velasco, Genaro

Larrea Mota-Velasco, Oscar Gonzalez Rocha, Emilio Carrillo Gamboa, Jaime Fernando Collazo
1
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Gonzalez, Xavier Garcia de Quevedo Topete, Armando Ortega Gómez, and Juan Rebolledo
Gout (collectively the "Defendants"), are jointly and severally liable for damages in the amount
calculated as follows:
Damage Award:
Pre-Judgment Interest through the date of the Opinion:
Total Amount of Judgment:

$1,263,000,000
$641,900,000
$1,904,900,000

(hereinafter the “Judgment”).
2.

The Judgment shall continue to accrue interest at the legal rate (currently 5.75%

and as adjusted with future changes in the Federal Reserve Discount Rate, if any) until the
Judgment is satisfied. The current per diem post-judgment interest due is $198,965.
3.

The Judgment may be satisfied by (i) AMC making a cash payment to Southern

Copper in the amount of the Judgment plus accrued post-Judgment interest, (ii) AMC
transferring to Southern Copper shares of Southern Copper equal to (x) the amount of the
Judgment plus accrued post-Judgment interest divided by (y) the Average Trading Price, (iii)
AMC agreeing that Southern Copper may cancel a number of shares of Southern Copper owned
by AMC equal to (x) the amount of the Judgment plus accrued post-Judgment interest divided by
(y) the Average Trading Price, or (iv) any combination of (i)-(iii) elected by AMC so long as the
total of such elections is equal to the amount of the Judgment plus accrued post-Judgment
interest.1
4.

Plaintiff’s counsel are awarded fees and expenses in the amount of ____% of the

Judgment, or $_________________, plus post-Judgment interest at the legal rate until such

1

Based on the number of Southern Copper shares outstanding as of the time of the Opinion. In
the case of a dilutive event, such as a stock split, stock dividend, or combination of Southern
Copper shares, the number of shares to be transferred or canceled pursuant to this paragraph shall
be appropriately and equitably adjusted.
2
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attorneys’ fee/expense award is satisfied, to be paid by Southern Copper, which amount the
Court finds to be fair and reasonable.
5.

The Register in Chancery shall forthwith forward to the Prothonotary of the

Superior Court a certified copy of this Order to be entered by the Prothonotary in the same
amount and form and in the same books and indices as judgments and orders in accordance with
10 Del. C. §4734.

Chancellor
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,,,

&2816(/¶6)(('(0$1',6815($621$%/(



3ODLQWLII¶V&RXQVHO¶V$VVHUWLRQ7KDW7KH/LWLJDWLRQ:DV&RPSOH[
'RHV1RW6XSSRUW7KH5HTXHVWHG)HH 



7KH&RQWLQJHQW1DWXUH2I&RXQVHO¶V(QJDJHPHQW'RHV1RW6XSSRUW
3ODLQWLII¶V&RXQVHO¶V)HH'HPDQG 



7KH6WDQGLQJ$QG$ELOLW\2I&RXQVHO

3ODLQWLII¶V&RXQVHO¶V)HH'HPDQG,V8QUHDVRQDEOH&RPSDUHG7R7KLV&RXUW¶V
3UHFHGHQW

$5($621$%/()(($:$5':28/'%(12025(7+$1)2857,0(6
3/$,17,))¶6&2816(/¶6/2'(67$5 

&21&/86,21
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'HIHQGDQWV$P HULFDV0LQLQJ&RUSRUDWLRQ ³$0&

´ *HUP iQ/DUUHD0RWD

9HODVFR*HQDUR/DUUHD0RWD9HODVFR2VFDU* RQ]DOH]5RFKD(PLOLR&DUULOOR*D PERD-DLPH
)HUQDQGR& ROOD]R*RQ]DOH];DYLHU*DUFLDGH 4XHYHGR7RSHWH$UP DQGR2UWHJD*yP H]DQG
-XDQ5HEROOHGR*RXW WKH³$0&'HIHQGDQWV ´ UHVSHFWIXOO\VXEP LWWKLVRSSRVLWLRQWR3ODLQ WLII¶V
3HWLWLRQ)RU$WWRUQH\V¶)HHVDQG([SHQVHV WKH³3HWLWLRQ´ 
PRELIMINARY STATEMENT
7KH&RXUWGLUHFWHG3ODLQWLII¶VF

RXQVHOWRVHHND³UHVSRQVLEOH´DQG

³FRQVHUYDWLY>H@´IHHDZDUG'HVSLWH WKLVFOHDUGLUHFWLRQ3ODLQWLII¶ VFRXQVHOKDVDVNHGWKLV&RXUW
WRDZDUGDS SUR[LPDWHO\PLOOLRQLQDWWR UQH\V¶IHHVDQ GH[SHQVHVRYHUP LOOLRQPRUH
WKDQWKHEHQHILWWKDWDUJXDEO\ZRXOGEHFRQIHUUHGRQ63&&¶VPLQRULW\VWRFNKROGHUVDVDUHVXOWRI
WKH&RXUW¶V2SLQLRQ7KLVDP RXQWLVP RUHWKDQ 123 times3ODLQWLII¶VFRXQVHO¶VORGHVWDUDQG
ZRXOGUHSUHVHQWDQXQS UHFHGHQWHGUDWHRIP RUHWKDQ $49,000 per hour3ODLQWLII¶VFRXQVHO¶V
UHTXHVWLVXQUHDVRQDEOHXQVXSSRUWHGE\'HODZDUHODZDQGVHHNVDQLPSHUPLVVLEOHZLQGIDOO
7KH2SLQLRQDOORZV$0&WRVDWLVI\WKH -XGJPHQWLQFDVKE\UHWXUQLQJVWRFNWR
63&&E\DOORZLQJWKHFDQFHOODWLRQRIVKDUHV$0 &UHFHLYHGLQWKH0HUJHURUDQ\FRP ELQDWLRQ
RIWKRVHP HWKRGV,I$0&GHFLGHVWRUHWXUQVK DUHVRUDOORZWKHLUFDQ FHOODWLRQLWZRXOGEHD
EDODQFHVKHHWHYHQWWKDWZRXOGRQO\FKDQJHWKH SHUFHQWDJHVRIHDFKVKDUHKROGHU¶VRZQHUVKLSRI
63&&EXWZRXOGQRWUHVXOWLQDQ\ GLUHFWFDVKSD\P HQWVWR63&& RUDQ\P LQRULW\VKDUHKROGHU 
7KHUHIRUHWKHUHZRXOGEHQRWDQJ LEOHFRPP RQIXQGEHQHILWFRQIHUUHG ,IKRZHYHU$0& 
GHFLGHVWRVDWLVI\WKH-XGJP HQWE\SD\LQJFDVKWKH EHQHILWFRQIHUUHGE\WKHOLWLJD WLRQLVDWP RVW
P LOOLRQQRWELOOLRQEHFDXVHRQO\  RIWKH-XGJP HQWZRXOGEHQHILW63&&¶V



$Q\EHQHILWWRWKHP LQRULW\VWRFNKROGHUV UHVXOWLQJIURP WKHFDQFH OODWLRQRUUHWXUQRI
VKDUHVZRXOGEHPDUJLQDODWEHVW,QGHHGLIWK HVKDUHVDUHUHWXUQHGRUFDQFHOHG$ 0&ZRXOGJR
IURPRZQLQJRIWKH&RPSDQ\¶VRXWVWDQGLQJVKDUHVWRRZQLQJ7KLVVOLJKWUHGXFWLRQLQ
$0&¶VFRQWUROOLQJLQWHUHVWGRHVQRWMXVWLI\DPLOOLRQDWWRUQH\V¶IHHDZDUG
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PLQRULW\VKDUHKROGHUV 3ODLQ WLII¶VFRXQVHOKR ZHYHUKDYHUHTXHV WHGP LOOLRQ
PRUHWKDQWKHWRWDODPRXQWRIDQ\FDVKSD\PHQ

WWKDWZRXOGEHDOOR

FDEOHWRWKHP LQRULW\

VKDUHKROGHUV%XWWKHLPEDODQFHLVHYHQZRUVHE HFDXVH3ODLQWLII¶VFRXQVHOZLOOEHSDLGRXWRI 
WKH-XGJP HQWZKLFKP HDQVLWZLOOFRP H³RIIWKH WRS´7 KXVLIJUDQWH G3ODLQWLII¶VFRXQVHO¶V
P LOOLRQIHHZRXOGEHVXEWUDFWHGIURP WKHELOOLRQ MXGJP HQWOHDYLQJ ELOOLRQ 
RIZKLFK±RU PLOOLRQ±ZRXOGEHQHILWWKHP LQRULW\VWRFNKROGHUV45.2% less WKDQ
WKHUHTXHVWHGIHH
7KH$0&'HI HQGDQWVUHVSHF WIXOO\VXEP LWWKDW LQOLJK WRI WKHVHI DFWVWKHP RVW
UHDVRQDEOHP HWKRGRIDZDUGLQJIHHVKHUHZRXOGEH

WRXVHDP XOWLSOHRI3ODLQWLII¶VFRXQVHO¶V 

ORGHVWDUZKLFKDOVRUHIOHFWVWKHEHQHILWDFWXDOO\FRQIHUUHG7KH$0& 'HIHQGDQWVUHVSHFWIXOO\
VXEPLWWKDWWKH&RXUWVKRXOGXVHDORGHVWDUPXOWLSOLHURIQRPRUHWKDQIRXUZKLFKZRXOGEHPRUH
WKDQHQRXJKWRFRP SHQVDWHDQGLQFHQWLYL]HSODL QWLIIV¶FRXQVHOZLWKRXWDZDUGLQJWKHW\SHVRI
ZLQGIDOOVFRXUWVVHHNWRDYRLG
FACTUAL BACKGROUND
7KLVODZVXLWDULV HVRXWRIDVWRFNIRUVWRFNP

HUJHU WKH³0HUJHU ´ EHWZHHQ 

6RXWKHUQ3HUX&RSSHU&RUSRUDWLRQ ³63&& ´ DQG0LQHUD0H[LFR ³0LQHUD ´ 7ULDOZDVKHOG
IURP-XQH$WWULDO WKHIROORZLQJLQGLYLGXDOVWHVWLILHGIRUWKH$0&'HIHQGDQWV L 
/XLV0LJXHO3DORP LQR%RQLOOD LL +DUROG+DQGHOVP DQ LLL $UP DQGR2UWHJD LY 5DXO-DFRE
DQG Y (GXDUGR6FKZDUW] WKH$0&'HIHQGDQWV¶H [SHUW 7KHRQO\LQGLYL GXDOWKDWWHVWLILHGIRU



$0&RZQVRI63&&¶VVWRFN,I$0& SD\VWKH-XGJP HQWLQFDVKWKDWSHUFHQWDJH
ZLOOUHPDLQXQFKDQJHGDQG63&&ZRXOGGLYLGHQGWKHFDVKLWUHFHLYHVEDFNWRDOOVKDUHKROGHUV²
ZRXOGEHUHWXUQHGWR$0& DQGZRXOGEHSDLGWRWKH PLQRULW\VKDUHKROGHUVHDFKRI
ZKRPPLJKWRZHDSSOLFDEOHLQFRPHRURWKHUWD[HVRQWKHDPRXQWUHFHLYHG




$IWHUWKH0HUJHU63&&FKDQJHGLWVQDPHWR6RXWKHUQ&RSSHU&RUSRUDWLRQ
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WKH3ODLQWLIIZDVKLVH[ SHUW'DQLHO%HDXOQH 7KHSDUWLHVDOVRVXEP LWWHGGRFXPHQWDU\HYLGHQFH
DQGWUDQVFULSWVRIWKHGHSRVLWLRQVWKDWKDGEHHQFRQGXFWHG
7KH&RXUWLVVXHGWKH2 SLQLRQRQ2FWREH U7KH&RXUWGHWHUP LQHGWKDW
WKH0HUJHUZDVXQIDLUWR63&&¶VP LQRULW\ VWRFNKROGHUVDQGRUGHUHG³*UXSR0H[LFR´ WRSD\ 
ELOOLRQLQGD PDJHVSOXVLQWHUHVW 7KH&RXUWKHOGWKDW$0&FDQVDWLVI\WKHMXGJP HQWE\
SD\LQJFDVK WR63&&RUDJUHHLQJ WRUHWX UQWR 63&&WKHQXP EHURI63 &&VKDUHV QHFHVV DU\WR
VDWLVI\WKHGDP DJHDZDUG7K H&RXUWSURYLGHGWKDWLI$0& RSWVWRVDWLVI\WKHMXGJP HQWE\
UHWXUQLQJVKDUHVRUDOOR ZLQJWKHLUFDQFHOODWLRQWKHQXP EHURI VKDUHVWKDW$0&P XVWUHWXUQRU 
DOORZWREHFDQFHOHGVKDOOEHFDOFXODWHGE\GLYLGLQJWKHYDOXHRIWKHMXGJP

HQWE\WKHDYHUDJH

FORVLQJSULFHRI63&&¶VVWRFNLQ WKHWUDGLQJGD\VSULRUWRWK HLVVXDQFHRIWKH2SLQLRQ$0&
KDVQRW\HWGHWHUP LQHGZKHWKHULWZRXOGVDWLVI

\WKHMXGJP HQWZLWKFDVKUHWXUQHGVKDUHV

FDQFHOHGVKDUHVRUDFRPELQDWLRQWKHUHRI
:LWKUHVSHF WWRDWWR UQH\V¶I HHVWK H&RXUW KHOGWKDWDQ\DWWR UQH\V¶IHHV VKDOOE H
SDLGRXWRI WKHWR WDODZDUG7KH&RXUWGLUHFW HGWK HSDUWLHVWRWU\WRUHDFKDJ

UHHPHQWRQD

³UHVSRQVLEOHIHH´DQGVSHFLILFDOO\GL UHFWHG3ODLQWLII¶VFRXQVHOWREH³FRQVHUYDWLYH´DQ GWDNHLQWR 
DFFRXQWWKHLUGHOD\VLQ OLWLJDWLQJWKLVFDVH 7KH2SLQLRQVSHFLILFDOO\ QRWHGWKDW3ODLQWLII¶V
FRXQVHOZDVGLODWRU\LQWKHLUSURVHFXWLRQRIWKLV FDVHDQGGLUHFWHGWKDWWK HSURSRVHGIHHWDNHWKDW


*UXSR0H[LFRLVQRWDGHIH QGDQWLQWKLVDFWL RQ$OWKRXJKWKH& RXUWUHIHUUHGWR*UXSR
0H[LFRDQG $0&FROOH FWLYHO\LQWK H2SLQLRQ see2SLQLRQDWQ WKLVP HPRUDQGXPRQO \
UHIHUVWR$0&






7KH$0&'HIHQGDQWVUHVSHFWIXOO\GLVDJUHHZLWKWKH&RXUW¶VGHFLVLRQWKDWWKH0HUJHUZDV
QRWHQWLUHO\IDLUEXWZLOODGGUHVVWKHLUDUJXPHQWVWRWKH6XSUHPH&RXUW



7KDWGLUHFWLRQZDVFRQVLVWHQWZLWKWKHUXOH WKDWDQDWWR UQH\VHHNLQJFRP SHQVDWLRQ³PXVW
VKRZWKDWKHFRQWULEXWHGWRWKH EHQHILFLDOUHVXOWVRIWKHOLWLJDWLRQ´DQGWKDWHYHQVXFKDVKRZLQJ
FDQEHFRXQ WHUDFWHGE\ RWKHUIDFWRUVWKHWULDOFRXUWP D\FRQVLGHU See Sanders v. Wang
:/DW  'HO&K0D\ 
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LQWRFRQVLG HUDWLRQ$OWKRXJKWKH$0&'H

IHQGDQWVDWWHPSWHGWRUHDFKDQDJUHHP

HQWZLWK

3ODLQWLII¶VFRXQVHOUHJDUGLQJDSURSRVHGIHHDZDUGWKHSDUWLHVZHUHWRRIDUDSDUWWRGRVR
7KHPDUNHW¶VUHDFWLRQWRWKH 2SLQLRQLVQRWFRQVLVWHQW ZLWK3ODLQWLII¶VFRXQVHO¶V
YLHZVRIWKHVL]HRIWKHEHQHILWWR63&&WKDWZRXOGUHVXOWIURPWKHGDPDJHDZDUGVHWIRUWKLQWKH
2SLQLRQ$OWKRXJK3ODLQWLII¶VFRXQVHOGLGQR WV XEPLWDQ\HYLGHQFHUHODWLQJWRWKHUHDFWLRQRI
63&&¶VVKDUHSULFHWRWKH2SLQLRQ²P RUHVSHFL ILFDOO\3 ODLQWLII¶VFRXQVHOGLGQRWVXEP LWD Q
HYHQWVWXG\WRDVFHUWDLQZKDWWKDWUHDFWLRQZD V²WKH$0&'HIHQGDQWVKDYHFRQGXFWHGVXFKDQ
DQDO\VLV7 KH$0&'HIHQGDQWV¶HYHQWVWXG\L

QGLFDWHVWKDW63&&¶VVW RFNSULFHVKRZHGQR

VWDWLVWLFDOO\VLJQLILFDQ WUHDFWLRQ WRWKH2SLQLRQ DQGWK DWWKHFKDQJHV LQ63&&¶VVWRFNS ULFH
IROORZLQJWKHLVVXDQFHRIWKH2SLQLRQFRUUHODWHZ LWKFKDQJHVLQWKHEURDGHUP DUNHWVDQGFRSSHU
SULFHV
2Q2FWREHU3ODLQWLII¶VFRXQVHOVX EPLWWHGWKH3HWLWLRQ,QWKHLUFRYHU
OHWWHUWRWKH&RXUW3ODLQWLII¶V FRXQVHODUJXHGWKDWWKHGHFLVLRQRQ DQDZDUGRIIHHVDQGH[SHQVHV 
VKRXOGEHP DGHEHIRUHWKH$0&'HIHQGDQWV¶DS SHDOWRDYR LGSLHFHPHDOOLWLJDWLRQ2Q2FWREHU
WKH&RXUWLQIRUP HGFRXQV HOWKDWLWLQWHQGV WRGHFLGH3ODLQWLII¶VFRXQVHO¶VIHHUHTXHVW
EHIRUHDSSHDODQGGLUHFWHGWKHSDUWLHVWRVXEP LWDEULHILQJVFKHGXOHZLWKUH VSHFWWRWKH3HWLWLRQ
7KLVLVWKH$0&'HIHQGDQWV¶RSSRVLWLRQWRWKH3HWLWLRQ




See$IILGDYLWRI-DPHV&0HHKDQGDWHG1RYHPEHU ([K
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ARGUMENT
,

LEGAL STANDARD
7KHWRXFKVWRQHRIDQ\DWWR UQH\V¶I HHDZDUGLVUHDVRQDE OHQHVV7KHSXUSRVHRI 

JUDQWLQJDWWRUQH\V¶IHHVLQFDVHVOLNHWKLVLV

WR³SURGXFH>@DSSURSULDWHLQFHQWLYHVZLWKRXWD



VLJQLILFDQWULVNRISURGXFLQJVR FLDOO\XQZKROHVRP HZLQGIDOOV´ ,QG HWHUPLQLQJZKHWKHUDIHH
DZDUGLVUHDVRQDEOH'HODZDUHFRXUWVF RQVLGHUWKHVL[IDFWRUVDUWLFXODWHGLQ Sugarland Indus.,
Inc. v. Thomas$G 'HO  WKH³

SugarlandIDFWRUV ´  L WKH VL]HRI WKH 

EHQHILWFRQIHUUHG LL WKHHIIRUW VRIFRXQVHODQGWKHWLP HVSHQWLQ FRQQHFWLRQZLWKWKHFDVH LLL 
WKHFRQWLQJHQWQDWXUHRIWKHOLWL JDWLRQ LY WKHUHODWLYHFRPSOH[LWLHVRIWKHOLWLJD WLRQDQG Y WKH
VWDQGLQJDQGDELOLW\RI FRXQVHOLQYROYHG'HODZDUHFRXUWV DOVRFRQVLGHUKRZWKHIHHGHP DQG
FRPSDUHVWRRWKHUIHHDZDUGV



%HFDXVHWKHSODLQWLII¶VDWWR UQH\V¶UROHFKDQJHVIURPRQHRID

ILGXFLDU\WR WKHLUF OLHQWVWRDFOD LPDQWDJD LQVW WKHUHFRYHU\FUHDWHGIR UWKHLUFOLHQ WVDFRX UW¶V
UHYLHZRIDWWRUQH\I HHDSSOLFDWLRQVPXVWEH PRUHWKDQ³FXUVRU\´   7KDW LV HVSHFLDOO\ VR KHUH
JLYHQWKDWQ R3ODLQWLIIKDVHYHUVRPXFKDVP DGHDQDSSHDUDQFHEHIRUH WKH&RXUWH[SUHVVHGDQ
RSLQLRQUHJDUGLQJWKLVOLWLJDWLRQRUH[SUHVVHGDQRSLQLRQUHJDUGLQJWKH3HWLWLRQ



See Gelobter v. Bressler:/DW  'HO&K1RY  ³$QDWWRUQH\¶V
IHHDZDUGUHSUHVHQWVDGLVFUHWLRQDU\GHWHUP LQDWLRQRIFRP SHQVDWLRQWKDWLVUHDVRQDEOHXQGHUDOO
WKHFLUFXPVWDQFHV´ 






Seinfeld v. Coker$G 'HO&K 





Boyer v. Wilmington Materials, Inc:/DW  'HO&K0D\ 





Goodrich v. E.F. Hutton Grp., Inc$G 'HO 
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,,

PLAINTIFF’S COUNSEL’S FEE DEMAND IS UNREASONABLE
$

Plaintiff’s Counsel’s Fee Demand Is Greater Than The Benefit Conferred On
SPCC’s Minority Stockholders
3ODLQWLII¶VFRXQVHODUJXHVWKDWWKHE HQHILWDFKLHYHGLQWKLVFDVHLVELOOLRQ 

WKHGROODUDPRXQWXVHGLQWKH&RXUW¶V-XGJP HQW LQFOXGLQJLQWHUHVW  $OWKRXJKWKHDPRXQWXVHG
LQWKH-XGJP HQWIRUFDOFXODWLRQ SXUSRVHVLVELOOLRQSOXV LQWHUHVWWKHP RQHWDU\EHQHILW
DFWXDOO\FRQIHUUHGRQ63&&DQG63&&¶VP LQRULW\VWRFNKROGHUVPD\EHQRWKLQJGHSHQGLQJXSRQ
KRZ$0&GHFLGHVWRVDWLVI\WKH-XGJPHQW
7KH2SLQLR QVSHFLI LFDOO\DOORZV$0&WR VDWLVI\WKH-XGJP HQWLQFDVKE\
UHWXUQLQJVWRFNWR63&&E\DOORZLQJ WKHFDQFHOODWLRQRIVKDUHVLWUHFHLYHG LQWKH0HUJHURUDQ\
FRPELQDWLRQWKHUHRI,I$0&HOHFWV WRUHWX UQRUFDQFHO63&&VKDUHV WKLVZRXOGLQ FUHDVHWKH
SHUFHQWDJHVRIHDFKV

KDUHKROGHU¶VRZQHUVKL SRI63&& DQGGHFUHDVH$0&¶VSHUF

HQWDJH

RZQHUVKLS EXWLWZRXOGQRWUHVXOWLQD FDVKSD\PHQWWR63&&RUDQ\RWKHUEHQHILW to SPCC,W 
ZRXOGEHDEDODQFHVKHHWHYHQW7KXVWKH2SLQ LRQVSHFLILFDOO\FRQWHPSODWHGWKDWWKH-XGJP HQW
PLJKWEHVDWLVILHGLQDZ D\WKDWZRXOGQRWUHVXOW LQWKHFUHDWLRQRIDFR PPRQIXQG7KLVIDFWLV
FULWLFDOEHFDXVHLQFL UFXPVWDQFHVVXFKDVWKHVHZKHUHWK HUHLVQRFRPPRQIXQGFRXUWVJLYH
JUHDWHUFRQVLGHUDWLRQWRFRXQV HO¶VORGHVWDULQGHWHUP LQLQJDQDSSURSULDWHIHHDZDUG



7KHIDFW

WKDWWKH2SLQLRQH[SUHVVO\SHUPLWVWKLVUHVXOWDQGWKHIDFWWKDW63&&¶VP DUNHWSULFHH[KLELWHGQR
UHDFWLRQWRWKH2SLQLRQFRXQVHOLQ IDYRURIDZDUGLQJIHHVRQD quantum meruitEDVLV$VVHW




$0&KDVQRWGHFLGHGKRZLWLQWHQGVWRVD WLVI\WKH-XGJP HQWDQGGRHVQRWDQWLFLSDWH
PDNLQJWKDWGHWHUPLQDWLRQXQWLOWKH'HODZDUH6XSUHPH&RXUWGHFLGHVWKHDSSHDO



See Louisiana State Emps. Ret. Sys. v. Citrix Sys., Inc.: /DW  'HO
&K6HSW  In re First Interstate Bancorp Consol. S’holders Litig$G
 'HO&K  aff’d$G 'HO  7$%/(  United Vanguard Fund, Inc. v.
TakeCare, Inc$G 'HO&K 
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IRUWKEHORZ3ODLQWLII¶VFRXQVHOLVQRWHQWLWOH GWRDQ\ZKHUHQHDUP LOOLRQZKHQFDOFXODWHGRQ
Dquantum merit EDVLV
$VDQLQ LWLDOPDWWHUFRUSRUDWLRQVRIF RXUVHKDYHQRLQWHUHVW LQZKRRZQVWKHLU
VWRFN7RWKHH[WHQWWKH-XGJP HQWLVVDWLVIL HGE\UHDSSRUWLRQLQJRZQH UVKLSRI63 &&EHWZHHQ
$0&DQGWKHPLQRULW\VKDUHKROGHUVQREHQHILWZLOOEHFRQIHUUHGon SPCC 7KHEHQHILW i.eDQ
LQFUHDVHLQWKHSHUFHQ WDJHRI WKHLURZQHUVKLSLQWHUHVW ZLOOEH FRQIHUUHGVROHO\RQWKHP LQRULW\
VWRFNKROGHUV7KLVEHQHILWP RUHRYHUZLOOEHPD UJLQDO,I$0&HOHFWV WRVDWLVI\WKHMXGJP HQW
E\UHWXUQLQJ RUFDQFHOOLQJVKDUHVLWZLOOJRI URPRZQLQJRI WKH&RP SDQ\¶VRXWVWDQG LQJ
VKDUHVWRRZQLQJ3ODLQWLIIVKDYHRIIHUHGQRHYLGHQFHWKDWWKLVPDUJLQDOGHFUHDVHLQ$0&¶V
FRQWUROOLQJLQWHUHVWFRQIHUVDEHQH ILWRQ63&&RUWKHP LQRULW\VWRFNKROGHUVVXIILFLHQWWRMXVWLI\D
PLOOLRQIHHDZDUG
7KHUDWLRQDOHMXVWLI\LQJDWWRUQH\V¶I

HHVLQDVXFFHVVIXOGHULYDWLYHDFWLRQ

PRUHRYHULVWKD W³ZK HUHD OLWLJ DQWKDVFRQ IHUUHGD FR PPRQ monetary benefit XSRQDQ
LGHQWLILDEOHFODVVRIVWRFNKROGHUVDOORIWKH

VWRFNKROGHUVVKRXOGFRQWULEXWHWRWKHFRVWVRI

DFKLHYLQJWKDWEHQHILW´ 7KDWLVWKHIHHLVSDLGE\WKRV



HZKREHQHILWIURP WKHDZDUGWKH\

UHFHLYH²WKHIHHDZDUGLVQRWGHVLJQHG³WRVDGGO HWKHXQVXFFHVVIXOSDUW\ZLWKWKHH[SHQVHVEXW
WRLPSRVHWKHPRQWKHFODVVWKD WKDVEHQHILWWHGIURPWKHPDQGWKDWZRXOG KDYHKDGWR SD\WKHP
KDGLWEURXJKWWKHVXLW´


United Vanguard Fund, Inc. v. TakeCare, Inc$G 'HO&K 





Weinberger v. UOP,$G 'HO&K  see also Hall v. Cole86
   ³)HHVKLIWLQJLVMXVWLILHGLQ>FRPPRQIXQG@FDVHVQRWEHFDXVHRIDQ\µEDGIDLWK¶RI
WKHGHIHQGDQWEXWUDWK HUEHFDXVHµWRDOORZWK HRWKHUVWRRE WDLQIXOOEHQ HILWIURPWKHSODLQWLII¶V
HIIRUWVZLWKRXWFRQWULEXWLQJHTXDOO \WRWK HOLWLJ DWLRQH[SHQ VHVZ RXOGEHWRHQULFKWKHRWKHUV
XQMXVWO\DWWKHSODLQWLII¶VH[SHQVH´ Boeing Co. v. Van Gemert86   ³7KH
GRFWULQHUHVWVRQWKHSHUFHSWLRQWKDWSHUVRQV
ZKRREWDLQWKHEHQHILWRIDODZVXLWZLWKRXW
FRQWULEXWLQJWRLWV FRVWD UHXQMXVWO\HQULFKHGDW WKHVXFFHVVIXOOLWLJDQW¶VH[SHQVH´ ,QGHHGWK H
&RXUWVSHFLILFDOO\KHOGWKDWWKH$0 &'HIHQGDQWVGRQRWKDYHWRSD\Z KDWHYHUDWWRUQH\V¶IHHWKH



A2704


,IE\FRQWUDVW$0&ZH UHWRSD\WKH- XGJPHQWLQFDVKRIWKHFDVKSDLGWR
63&&FRXOGEHSDLGWKURXJKDGLYLGHQGWRWKHPLQRULW\VKDUHKROGHUVEHFDXVH$0&RZQVRI
63&&¶VVWRFN 7KHUHIRUHDWP RVWWKHSUHWD[PRQH WDU\EHQHILWRIWKH-XGJP HQWWR63&&¶V
PLQRULW\VKDUHKROGHUVFRXOGEHDSSUR[LPDWHO\PLOOLRQQRWELOOLRQ
5HFRJQL]LQJWKLVLVVXH



3ODLQWLII¶VFRXQVHODUJXH

VWKDWWKH³FRPPRQIXQG

GRFWULQHSURYLGHVIRUDVXFFHVVIXOOLWLJDQWWRUHFRYHUDUHDVRQDEOHIHHIURPWKHIXQGDVDZKROH´±
QRWZLWKVWDQGLQJWKHIDFWWKDWWKHUHPD\EHQRIXQG±DQGWKDWWKHDPRXQWXSRQZKLFKIHHVVKRXOG
EHDZDUGHGVKRXOGQRWEHUHGXFHGWRUHIOHFWWK HUHDOLW\RI*UXSR0H[LFR¶VRZQHUVKLSRI 
63&&7KLVDUJXPHQWLJQRUHVWKHXQLTXHVLWXDWLRQSUHVHQWHGKHUH
%

The Time And Effort Expended By Plaintiff’s Counsel Does Not Support
Their Fee Request
&RXUWVRIWHQORRNWRWK

HKRXUVSODLQWLIIV¶FRXQVHO

ZRUNHGRQDFDVHDVD

³FURVVFKHFN´DJDLQVWDIHHGHP DQGWRHQVXUHWK DWWKHIHHDZDUGFRUUHOD WHVZLWKDUHDVRQDEOH 


&RXUWP LJKWDZDUG See2SLQLRQDW)RFXVLQJRQD
Q\EHQHILWWR63&&¶VP LQRULW\
VKDUHKROGHUVLVQHFHVVDU\WRJLYHHIIHFWWRWKLVVSHFLILFGHFLVLRQE\WKH&RXUW



63&&GRHVQRWUHTXLUHWKHFDVKIRULWVRSHUDWLRQVDQGOLNHO\ZRXOGGLYLGHQGRXWDQ\FDVK
UHFHLYHGSXUVXDQWWRWKH-XGJPHQW




See, e.g., Lane v. Head6RG )OD  I
LQGLQJWKDWWKHEHQHILW
FRQIHUUHGE\WKHOLWLJDWLRQZDVWKHDOORFDEOHWRWKHPLQRULW\VKDUHKROGHUVDQGVWDWLQJ³>W@KH 
IDFWWKDWWKHDFWLRQZDVGHULYDWLYHEDVHGRQDULJKWLQKHULQJLQWKHFRUSRUDWLRQDQGQRW>SODLQWLII@
LQQRVHQVHDOWHUVWKLVFRQFOXVLRQ´ Lewis v. Great Western United Corp:/DW 
'HO&K0DU  ZKHQ³WKHIHHLVWREHDOORFDWHGE\WKH&RXUWRXWRIIXQGVZKLFKZRXOG
RWKHUZLVHEHORQJWRRWKHUVVXFKJHQHURVLW\P XVWQRWEHXQUHDVRQDEO\SUDFWLFHGDWWKHHQIRUFHG
H[SHQVHRIRWKHUV´ 



7KH$0&'HIHQGDQWV¶FRXQVHOVSHFLILFD
OO\LGHQWLILHGWKLVDVRQHRIWKH$0
&
'HIHQGDQWV¶REMHFWLRQVWRWKHIHH 3ODLQWLII¶VFRXQVHOSURSRVHGEHIRUH3ODLQWLII¶VFRXQVHOILOHGWKH
3HWLWLRQ





3HWLWLRQDW
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KRXUO\UDWH &RXUWVGRWKLVWRJXDUGDJDLQVWDZ DUGLQJ ZLQGIDOOVWRS ODLQWLIIV¶FRXQVHO+HU H
DZDUGLQJDQ\WKLQJFORVHWRWKHIHHV 3ODLQWLII¶VFRXQVHOV HHNVZRXOGUHVXOWLQH[DFWO\WKHW\SHRI
ZLQGIDOO'HODZDUHFRXUWVVHHNWRDYRLG
3ODLQWLII¶VFRXQVHOSXUSRU WVWRKDYHZRUNHG

KRXUVRQWKLVFDVHVLQFH

LQFHSWLRQ3ODLQWLII¶VFRXQVHO¶VIH HGHPDQGWUDQVODWHVWRDQHIIHF WLYHEOHQGHGUDWHRIP RUHWKDQ
SHUKRXUWLPHVWKHKRXUO\UDWHRIWKHKLJKH VWSDLGSDUWQHURQWK LVFDVHDQGWLP HV
WKHKRXUO\UDWHIRUMXQLRUDVVRFLDWHV7KH3HWLW LRQGRHVQRWFLWHDQG'HIHQGDQWVDUHQRWDZDUHRI
DQ\FDVHLQ 'HODZDUH RUHOV HZKHUH WK DWKDV DSSURYHGDQ\WKLQJFORVHWR DQKRXUO\UDWHRI
$WWRUQH\V¶IHHVDUHVXSSRV HGWRFRPSHQVDWH3ODLQWLII¶ VFRXQVHOIRUORVWRSSRUWXQLW\
FRVWVDQGS URYLGHP RGHVWULVN DQGLQFHQWLY HSU HPLD3ODLQWLII¶VFRXQVHO¶VIHHG HPDQGH[FHHG V
DQ\UHDVRQDEOHP HDVXUHRIDQDSSURSULDWHLQFH QWLYHSUHP LXPDQGLVDQ\WKLQJEXW³P RGHVW´
&OHDUO\UHFRJQL]LQJWKHGLVSDULW\E HWZHHQWKHIH HGHPDQGDQGWKHWLP HDQGHIIRUWH[SHQGHGLQ
WKLVFDVH3ODLQWLII¶VFRXQVHO DUJXHVWKDWWKHKRXUVZRUNHGV KRXOGKDYH³P LQLPDOVLJQLILFDQFH´



Brinckerhoff v. Tex. E. Prods. Pipeline Co., LLC, $G 'HO&K 





+RXUO\UDWHVIRUPRQHWDU\EHQHILWFDVHVDSSHDUWRUDQJHDQ\ZKHUHIURPWRRQUDUH
RFFDVLRQVSHUKR XU SeeBerger v. PuBCo Corp: /  'HO&K-XQH
  KRXUO\UDWHRILV ³ZLWKLQWKHUDQJHRIKRXUO\ UDWHVIRXQGD PRQJ&RXUWRI
&KDQFHU\PRQHWDU\ EHQHILWFDVHV´  Brinckerhoff,$GDW XVLQJKRXUVZRUNHGDVD
FURVVFKHFNIRUIHHDZDUGDQGGHWHUP
LQLQJWK DWDQHIIHFWLYHKRXU O\UDWHRIZDV

UHDVRQDEOH Franklin Balance Sheet Inv. Fund v. Crowle\: /DW Q 'HO
&K$XJ  DZDUGLQJIHHWKDWUHSU HVHQWHGD³KLJKKRXUO\ UDWH´RI  In re Cox
Commc’ns Inc. S’holders’ Litig$G 'HO&K  UHMHFWLQJDVXQUHDVRQDEOH
SODLQWLIIV¶UHTXHVWIRUP LOOLRQLQIHHVZKLFK ZRXOGKDYHUHSUHV HQWHGDQKR XUO\UDWHRI
DSSUR[LPDWHO\ILQDODZDUGWUDQVODWHGWR DQKRXUO\UDWHRIDSSUR[LP DWHO\SHUKRXU 
In re Abercrombie & Fitch Co. S’holders Derivative Litig$G 'HO 
DSSURYLQJPXOWLSOLHUR IWLP HVIHHVDQGUH MHFWLQJUHTXHVWIRUD P XOWLSOLHUDV³IDU
EH\RQG´ZKDWFRXUWVKDGDSSURYHG  Seinfeld, $GDW UHGXFLQJ IHHDZDUGIURPWR
RIFRPPRQIXQGEHFDXVHKRXUO\UDWHRIZDV³PXFKPRUHWKDQQHFHVVDU\WRPD[LPL]H
IXWXUHSODLQWLIIV¶LQFHQWLYHVWREULQJPHULWRULRXVFDVHVDQGWROLWLJDWHWKHPHIILFLHQWO\´ 
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JLYHQWKH³P DJQLWXGH´RIWKHMXGJP HQW,QRWKHUZRUGV3ODLQWL II¶VFRXQVHODVVHUWVWKDWKRZ 
PXFKRUOLWWOHWKH\G LGDQGKRZLWI LWLQWRZKDWWKH&RXUWGHFLGHGDUH LUUHOHYDQWDQDUJXP HQW
WKDWLVLQFRQVLVWHQWZLWKSugarlandIHHDZDUGMXULVSUXGHQFHJHQHUDOO\DQGSXEOLFSROLF\DJDLQVW
DZDUGLQJZLQGIDOOV
63&&KDVSHUIRUPHGDQDQDO\VLVRIDWWRUQH\V¶IHHDZDUGVLQRWKHUFDVHVZLWKODUJH
MXGJPHQWVRUVHWWOHP HQWVDQGWKDWDQDO\VLVFR QILUPVWKDWFRXUWVGRQRWDZDUGZLQGIDOOVOLNH
3ODLQWLII¶VFRXQVHOVHHNVKHUH 63&&¶VDQDO\VLVVKRZVWKDWLQFDV HVZLWKVHWWOHPHQWRUMXGJPHQW
DPRXQWVJUHDWHUWKDQ ELOOLRQWK HDYHUDJHOR GHVWDUP XOWLSOLHU LQ FOXGLQJH[SHQVHV LV 
/LNHZLVHWKHDYHUDJHDZDUGDVDSHUFHQWDJHRIUHFRYHU\ LQFOXGLQJH[SHQVHV LV,QWKHVH
ODUJHUHFRYHU\FDVHVSODLQWLIIV¶FRXQVHODYHU DJHGPRUHWKDQKRXUVP RUHWKDQWLP HV
WKHQXPEHURIKRXUVFODLPHGKHUHDQGWKHDYHUDJHKRXUO\UDWHDZDUGHGZDVQHDUO\
WLPHVOHVVWKDQZKDW3ODLQWLII¶VFRXQVHOVHHNVKHUH 7KLVGDWDVXJJHVWVWKDW3ODLQWLII¶VFRXQVHO¶V
UHTXHVWLVXQUHDVRQDE OHDQGRYHUUH DFKLQJXVLQJHYHU\P HWULFFRXUWVW\ SLFDOO\XVHWRDVVHVVIHH
DZDUGUHTXHVWV
7KHRQO\VXSSRUWIRUWKHKRXUV3ODLQWL II¶VFRXQVHOSXUSRUWHGO\H[SHQGHGRQ
WKLVFDVHDUHDIILGDYLWVIURP5RQDOG%URZQDQG/HH5XG\ZKLFKLQFOXGHVXPP DU\FKDUWVVHWWLQJ
IRUWKWKHDWWRUQH\VZKRZRUNHGRQWKHFDVHWKHLUKRXUO\UDWHVDQGWKHWRWDOQXPEHURIKRXUVWKH\
ZRUNHG3ODLQWLII¶VFRXQVHOVXEP LWWHGQRWLP HVKHHWVRURWKHUFRQWHP SRUDQHRXVWLPHUHFRUGVWR



3HWLWLRQDW





See In re Cox Commcn’s, Inc. S’holders Litig.,$GDW QRWLQJWKDWWKH
PDJQLWXGHRIWKHMXGJPHQWLVQRWQHFHVVDULO\FRPPHQVXUDWHZLWKWKHVXSSRVHGEHQHILWFRQIHUUHG
³WKHVL]HRIWKHVXSSRVHGEHQHILWLVODUJHO\DSURGXFWRIWKHVL]HRI WKHWUDQVDFWLRQLWVHOI«,KDYH
DEVROXWHO\QRUHDVRQWREHOLHYHWKHSODLQWLIIVDU HUHVSRQVLEOHIRUPRUHWKDQDYHU\VP DOODPRXQW´
RIWKDWEHQHILW 
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VXSSRUWRUH[SODLQWKHDWWRUQH\ WLPHELOOHGRQWKLVP DWWHU7KHUHIRUHWK HUHLVQRZD\IRUWKH
$0&'HIHQGDQWVRUWKH&RXUWWR HYDOXDWHZKHWKHUWKHKRXUVDUHLQ IDFWDFFXUDWHRUUHDVRQDEOH 
$QGWKHVWDIILQJ²DWOHDVWSHUV RQQHOQRWFRXQWLQJWKHWKLUGIL UPWKDWGLVDSSHDUHGIURP WKH
FDVH²DQGLWVWRSKHD Y\VWUXFWX UH SDUWQHU VDQGDVVRFLDWHV LVF XULRXVJLYHQ KRZOLWWOH 
ZRUNZDVGRQHDQGKRZORQJ3ODLQWLII¶VFRXQVHOGH OD\HGWKHFDVH+RZHYHUHYHQDVVXP LQJWKDW
VWDIILQJZDVDSSURSULDWHWKH3HWLWLRQHTXDWHVWR DQDYHUDJHRIKRXUVSHUWLPHNHHSHU for
the entirety of the caseRUMXVWKRXUVSHUSHUVRQSHU\HDU IRUWKHFDVHUDLVLQJWKHTXHVWLRQ
³ZKDWZDV3ODLQWLII¶VFRXQVHOGRLQJIRUWKHVL [\HDUVDQGWHQP RQWKVWKHFDVHZDVSHQGLQJ"´ 
7KLVLVOLNHO\ZK\3ODLQWLII¶VFRXQVHOVXEPLWWHGVXPPDULHVLQVWHDGRIDFWXDOWLPHUHFRUGV²WLPH
UHFRUGVZRXOGFRQILUP WKDWQRWKLQJ KDSSHQHGIRUVLJQLILFDQWSDUWVRI WKHOLWLJDWLRQ7KLVLV\HW
DQRWKHUUHDVRQZK\VXF KDQH[RUELWDQWIHHDZDUG LVLQDSSURSULDWHKHUH²LWWDNHVQRDFFRXQWRI 
KRZOLWWOH3ODLQWLII¶VFRXQVHOGLGIRUVRORQJ




'HODZDUHODZUHTXLUHVSODLQ WLIIV¶FRXQVHOWRVKRZQRWRQO \WKHQXPEHURIKRXUVVSHQWRQ
WKHOLWLJ DWLRQEXWDOVR L ZKRZRUNHGRQWKH P LL WKHV SHFLILFWDVNV SH UIRUPHGDQG LLL WKH
KRXUO\UDWHRIWKHSHUVRQ SHUIRUPLQJWKHWDVN See, e.g., Fox v. Chase Manhattan'HO&K
/(;,6DW  -DQ 3ODLQWLII¶V
FRXQVHOKDYHIDLOHGWR SURYLGHVXIILFLHQW
GRFXPHQWDWLRQWRVXSSRUWWKHLUIHHUHTXHVW



In re SS&C Techs., Inc. S’holders Litig: /DW  'HO&K$XJ
  ³>F@RXUWVJHQHUDOO\H[FOXGHH[FHVVLYH UHGXQGDQWGXSOLFDWLYHR URWKHUZLVHX QQHFHVVDU\
KRXUV´ZKHQGHWHUPLQLQJZKHWKHUDIHHGH PDQGLVUHDVRQDEOH  LQWHUQDOTXRWDWLRQVDQGFLWDWLRQV
RPLWWHG 



$OWKRXJKQRZKHUHP HQWLRQHGLQWKH3HWLWLRQ WKHUHZDVDWKLUGSODLQWLIIV¶ILUP  QRZ
NQRZQDV$EUDKDP )UXFKWHU 7ZHUVN\//3 ³$)7 ´ LQYROYHGLQWK HOLWLJDWLRQI RUWKHI LUVW
\HDUV FRP SDUH', $)7OLVWHGDVFR
XQVHO ZLWK', $ )7QRORQJHUOLVWHGDV
FRXQVHO DQGWKH3 HWLWLRQPDNHVQRPHQWLRQRIZKDWWKDWILUPGLGZK\LW LVQRORQJHULQYROYHG
ZLWKWKHFDVHKRZWKDWKDSSHQHGDQGZKDW LIDQ\ DUUDQJHPHQWIRUVKDULQJIHHVZLWKWKDWILU P
PLJKWH[LVW
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&

The Other Sugarland Factors Likewise Demonstrate That Plaintiff’s
Counsel’s Fee Request Is Unreasonable.


Plaintiff’s Counsel’s Assertion That The Litigation Was Complex
Does Not Support The Requested Fee

%HIRUHILOLQ JWKH3HWLWLRQ3ODLQ WLII¶VF RXQVHODUJXHGQR WWKDWWKLVFDVHZDV
FRPSOH[EXWWKD WLWZDV YHU\VLP SOH±DI DFWWKDWPLOLWDWHVDJDLQVWDOD UJHIHHDZDUG ,QGHHG
WKLVFDVHLQYROYHGZKDW3ODLQWLII¶VFRXQVHODUJXHGZDVDVWUDLJKWIR UZDUGEUHDFKRIILGXFLDU\GXW\
FODLP$OWKRXJKWKHLVVXHVLQWKLVFDVHZHUHE\

QRP HDQVWULYLDOWKH\ZHUHQRWWKHW\SHRI

QRYHODQGFRPSOH[OHJDOLVVXHVWKDWKDYHMXVWLILHGODUJHUIHHDZDUGVLQRWKHUFDVHV)RUH[DPSOH
WKHUHZDVR QO\RQHDUJ XDEO\VLJQ LILFDQWG LVFRYHU\GLVSX WH LQYROY LQJWKH6SHFLDO&RPP LWWHH
'HIHQGDQWVQRWWKH$0&'HIHQGDQWV WKHWU

LDOZDVVKRUWDQGQRWP

HYLGHQWLDU\GLVSXWHVDQGWKHUHZHUHUHODWLYH

O\IHZZLWQHVVHV0RUHRYHU

UHFRJQL]HGWKHSULP DU\HYLGHQWLDU\GLIILFXOWLHV

DUNHGE\VXEVWDQWLDO

LQWKHFDVHZHUHRI3ODLQWLI

DVWKH&RXUW
I¶VFRXQVHO¶V

PDNLQJ
'HVSLWHWKHLUSULRUVWDWHP HQWVDERXWWKHVL PSOLFLW\RIWKLVFDVH3ODLQWLII¶VFRXQVHO
QRZDUJXHVWKDWWKHFD VHZDVGLIIL FXOWDQGFR PSOH[EHFDXVH L WKH6SHFLDO&RPPLWWHHKDG



LPSUHVVLYHUHVXPHV LL WKHFDVHLQ YROYHVYDOXDWLRQLVVXHV LLL WKHFDV HUHTXLUHGZRUOGWUDYH O
DQG LY WKH$0&'HIHQGDQWVZH UHVKRFNHGE\WKH&RXUW¶V2S LQLRQ7KDWDUJXPHQWGRHVQRW
VXSSRUWDQHQKDQFHGIHHDZDUG


Berger, : /D  ³$OWKRXJKWKHEHQHILWV ZHUHVXEVWDQWLDOWKHOLWLJDWLRQ
ZDVQRWRYHUO\FRPSOH[RUQRYHO7KLVPLOLWDWHVDJDLQVWDODUJHUDWWRUQH\V¶IHHDZDUG´ 





See, e.g.3ODLQWLII¶V2SHQLQJ%ULHILQ6XSSRUWRI 7KHLU>VLF@0RWLRQ)RU3DUWLDO6XP PDU\
-XGJPHQWDW ³7KLVFDVHWXUQVRQVLP SOHFRQFHSWV´  see also Franklin Balance Sheet Inv.
Fund, :/DW   'HO&K$XJ  ³>D@OOHJDWLRQVRIEUHDFKRIILGXFLDU\
GXWLHVDQGZDVWHEDVHGRQVXFK VHOILQWHUHVWHGWUDQVDFWLRQV DUHFRPPRQSODFHLQVKDUHKROGHU
OLWLJDWLRQ´DQGGRQRWZHLJKLQIDYRURIDQHQKDQFHGIHHDZDUG 





See, e.g.,2SLQLRQDW
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•

7KDWWKH6S HFLDO&RPPLWWHHKDVLPSUHVVL YHUH VXPHVKDVQ RWKLQJWR GR ZLWK
WKHFRP SOH[LW\RIWKHFDVH,QGHHG 3ODLQWLII¶VFRXQVHOSDLGQRVLJQLILFDQW
DWWHQWLRQWRWKH6SHFLDO&RPP LWWHHP HPEHUV¶EDFNJURXQGVEHIRUHRUGXULQJ
WKHWULDODQGUHDOO\RQO\DGGUHVVHGRQHP HPEHURIWKH6SHFLDO&RPP LWWHHDV
SDUWRIWKHLUFDVHLQFKLHI 0U+DQGHOVPDQ 

•

7KDW3ODLQWLIIILOHGDP RWLRQIRUSDUWLDOVXPPDU\MXGJPHQWZLWKUHVSHFWWRWKH
YDOXDWLRQP HWKRGRORJ\XVHGE\ WKH6SHFLDO&RPP LWWHHDQGWK H$0&
'HIHQGDQWV¶H[SHUWEHOLHV 3ODLQWLII¶VFRXQVHO¶VQHZIRXQGD VVHUWLRQWKDWWKH
FDVHLQYROYHGFRP SOH[YDOXDWLRQLVVXHV²VHHNLQJVXPP DU\MXGJP HQWDVD
SODLQWLIILVDQLQGLFDWLRQ RIDEHOLHIW KDWDFDVHFDQEHUHVROY HGDVDP DWWHURI
ODZQRWWKDWWKHFDVH LVFRPSOH[,QGHHG3ODLQWLIISUHYLRXVO\DUJXHGWKDWWKH
FDVHLQYROYHG³VLP SOHFRQFHSWV´ supraQRWH DQGWXUQHGRQRQHFDVH
Associated Imports, Inc. v. ASG Industries, Inc.:/ 'HO&K
-XQH 

•

7KHIDFWWKDWWKLVFDV HLQYROYHGWUDYHOWR0H[LFRDQG3HUXDO VRKDVQRWKLQJWR
GRZLWKWK HFRP SOH[LW\RI WKHFD VHDQGZDVV LPSO\DI XQFWLRQRI ZKH UHWK H
GHIHQGDQWVZHUHORFDWHG'HSRVLWLRQV
RIWKHLUQRQUHVLGHQWLQGLYLGXDO
GHIHQGDQWVDUHW\SLFDOO\WDNHQDWWKH
ORFDWLRQRIWKHLUUHVLGHQFHDQG WKH
GHSRVLWLRQRIDFRUSRUDWLRQWKURXJKLWVR IILFHUVLVWDNHQDWWKHSULQFLSDOSODFH
RIEXVLQHVVRIWKHFRUSRU DWLRQ3ODLQWLII¶VFRXQVHO WUDYHOHGWR3HUXDQG
0H[LFREHFDXVHWKDWLVZKHUHWKHZLWQHVVHVZKRVHGHSRVLWLRQVWKH\ZDQWHGWR
WDNHUHVLGHGRUPDLQWDLQHGWKHLUSULQFLSDOSODFHVRIEXVLQHVV

•

)LQDOO\WKH I DFWWK DWWKH$0&'HI HQGDQWVZ HUHVKRFNHGE\WKH&RXUW¶V
GHFLVLRQGRHVQRWUHIOHFWWKHSXUSRUWHGFRPSOH[LW\RIWKHFDVH



The Contingent Nature Of Counsel’s Engagement Does Not Support
Plaintiff’s Counsel’s Fee Demand

$OWKRXJK3ODLQWLII¶VFRXQVHOSURVHFXWHGWKLV DFWLRQRQDQDFRQWLQJHQWEDVLVWKLV
GRHVQRWVXSSRUW3ODLQWLII¶VFRXQVHO¶V UHTXHVWIRUVXFKDQH[RUELWDQWIHHDZDUG$Q\UHZDUGIRU
WKHLUULVNWDNLQJVKRXOGEHFRPP HQVXUDWHZ LWKWKHEHQHILWFRQIHUUHGRQWKH63&&¶VP

LQRULW\

VWRFNKROGHUVDQGEDODQFHGDJDLQVWWKHLUGLODWRU\SURVHFXWLRQRIWKHFDVH0RUHRYHUWKHUHZDVQR
FRPSHWLWLRQIRUWKLVUHSU HVHQWDWLRQ,PP HGLDWHO\DIWHUWKHWKUHHFRPSODLQWVZHUHI LOHGWKHRQO\ 



1RWDEO\Associated ImportsLVQRWFLWHGRQFHLQWKH2SLQLRQ
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WKUHHILUPVWKDWI LOHGFRPSODLQWVRUJDQL]HGWK HPVHOYHVVRWK DWDOOKDGVR PHVRUWRI UROHLQWK H
FDVHDQGWK H&RXUWZDVQRWIDFHGZLWKFRP SHWLWLRQIRUWKHOHDGSODLQ WLIIDQGOHDGFR XQVHOUROHV
7KXVRQFHWKH\KDGILOHGWKLVOLWLJDWLRQWKHUHZDVOLWWOHULVNWKDW3ODLQWLII¶VFRXQVHOZRXOGQRWJHW
VRPHVRUWRIIHHDZDUGLIWKH\SXUVXHGWKHFDVHDQGZRQ$SSO\LQJDUHDVRQDEOHPXOWLSOLHUWRWKH
ORGHVWDUZLOOP RUHWKDQFRP SHQVDWHWKHP IRUWK HLUULVNRIOLWLJDWLQJWKLVFDVHRQDFRQWLQJHQW
EDVLV


The Standing And Ability Of Counsel

7KH$0&'HIHQGDQWVGRQRWFRQWHVWWKH

VWDQGLQJDQGDELOLW\RI3ODLQWLII¶V



FRXQVHOEXWQHYHUWKHOHVVVXEP LWWKDWWKLVIDFWRU GRHVQRWHQWLWOH3ODLQWLII¶VFRXQVHOWRWKHIHH
DZDUGWKH\VHHN7KHV WDQGLQJDQGDELOLW\RI FRXQVHODUHSULPDULO\UHIOHFWHGLQWKHK RXUO\UDWHV
WKH\DUHDEOHWRFRPPD QGLQWKHPDUNHWIRUOHJDOVHUYLFHVDQGWKRVHUDWHVVKRXOGEHWKHSULP DU\
GHWHUPLQDQWRIWKHI HHVWKH\DUH DZDUGHGXVLQJUHDVRQDEOHORGHVWDUPXOWLSOLHUVWRDZ DUGSUHPLD
ZKHUHZDUUDQWHGLVWKHPRVWUHDVRQ DEOHZD\RIN HHSLQJIHHDZDUGVWHWK HUHGWRUHDOLW\DQGIURP 
EHFRPLQJZLQGIDOOV3ODLQWLII¶VFRXQVHO¶VH[SHULHQFHDQGIDPLOLDULW\ZLWK'HODZDUHODZVKRXOG
PDNHWKHPNHHQO\DZDUHWKDWWKHLUIHHGHPDQGLVXQUHDVRQDEOH
'HVSLWH3ODLQWLII¶VFRXQVHO¶VVWDQGLQJDQG DELOLW\WKH\FDQKDUGO\FODLPWKDWWKH
FDVHZDVZRQVROHO\WKURXJKWKHLUHIIRUWV,QG

HHGWKH&RXUW¶VDQDO\VLVLVSULP DULO\EDVHGRQ

DUJXPHQWVQHYHUP DGHE\3ODLQWLII¶VFRXQVHO DQGZKLFKWKH$0&'HIHQGDQWVZRXOGKDYH
UHEXWWHGKDGWKH\EHHQDIIRUGHGDQRSSRUWXQLW\

WRGRVR0RUHRYHU

DVWKH&RXUWQRWHG



WKURXJKRXWLWV2SLQLRQ3ODLQWLII¶VFRXQVHOGLGQRWSURVHFXWHWKLV FDVHZLWKWKHVDPHDODFULW\WKDW


7KLVLV\HWDQRWKHUUHDVRQWKHVXGGHQQHYH UH[SODLQHGGLV DSSHDUDQFHR IWKHWK LUGI LUP
IURPWKHFDVHLVLQWHUHVWLQJ





In re Loral Space and Commc’n Inc. Consol. Litig&$1R9&6 'HO&K'HF
  7UDQVFULSW DW
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WKH&RXUWRI&KDQFHU\H[SHFWVIURPSODLQW LIIV¶FRXQVHOLQUHSUHVHQWDWLYHOLWLJ DWLRQ7KXVWKH
WUDGLWLRQDOSugarlandIDFWRUVIDYRUDVXEVWDQWLDOGLVFRXQWRQWKHIHH3ODLQWLII¶VFRXQVHOVHHN
'

Plaintiff’s Counsel’s Fee Demand Is Unreasonable Compared To This
Court’s Precedent
3ODLQWLII¶VFRXQVHO¶VGHP DQGIRUVXFKDKXJH SHUFHQWDJHRIWKH DOOHJHGEHQHILWLV

LQFRQVLVWHQWZLWK'HODZDUHSUHFHGHQW,QGHWHUPLQLQJDQDSSURSULDWHIHHDZDUG'HODZDUHFRXUWV
URXWLQHO\DS SO\DVOLGLQ JVFDOHDSS URDFKVXFK WKDWDVWKHVL]HRIWK

HEHQHILWLQFUHDVHVWK H

SHUFHQWDJHRIWKHEHQHI LWXVHGWRGHULYHD WWRUQH\V¶IHHVGHFUHDV HV. ,QGoodrich v. E.F. Hutton
Group Inc$G ' HO WKH'HODZDUH 6XSUHPH&RXUWH[SUHVVO\QRWHGWKDW
WKH&RXUWRI&KDQFHU\SURSHUO\U HFRJQL]HG³WKHP HULWRIHPHUJLQJMXG LFLDOFRQVHQ VXVWKDWWKH
SHUFHQWDJHRIUHFRYHU\DZDUGHG VKRXOGµGHFUHDVHDVWKHVL]HRI WKHFRPPRQIXQGLQFUHD VHV¶´
7KLVVOLGLQJVFDOHDSSURDFKLV FRQVLVWHQWZLWKWKHXQGHUO\LQJSR OLF\RIJUDQWLQJIHHDZDUGVWKDW
³SURGXFH>@DSSURSULDWHLQFHQWLYHV ZLWKRXWDVLJQLILFDQWULVNRI SURGXFLQJVRFLDOO\XQZKROHVRP H
ZLQGIDOOV´$VH[SODLQHGE\&KDQFHOORU&KDQGOHULQ Seinfeld v. Coker³DSRLQWH[LVWVDWZKLFK
WKHVHLQFHQWLYHVDUHS URGXFHGDQGDQ\WKLQJDERYHWKDWSRLQWLVDZL QGIDOO,QRWKHUZRUGVLID
IHHRISURGXFHVWKHVHLQFHQWLYHVLQDSDUWLFXODUFDVHDZDUGLQJPLOOLRQLVDZLQGIDOO
VHUYLQJQRRWKHUSXUSRVHWKDQWR VLSKRQP RQH\DZD\IURPVWRFNKR OGHUVDQGLQWRWKHKDQGVRI
WKHLUDJHQWV´
3ODLQWLII¶VFRXQVHODUJX HVWKDW RI WKHDOOHJHGEHQHILWLVUHDVRQDE OHEHFDXVH
WKDWVDPHSHUFHQWDJHZ DVFRQVLGHUHGFRQVHUYDWLYHLQ Teachers’ Retirement Sys. of Louisiana v.




See, e.g.2SLQLRQDWDWQDQGDWQDQG




Seinfeld$GDW





IdDW
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Greenberg,&$1R9&6 'HO&K

'HF  7UDQVFULSW 



7KL VDUJXP HQW

LJQRUHVWKHRWKHU SugarlandIDFWRUVDQGWKHIDFWWKDW Greenberg LQYROYHGDVWLSXODWHGD PRXQWRI
DWWRUQH\V¶IHHV GreenbergZDVDGHULYDWLYHDFWLRQEURXJKWRQEH KDOIRI$PHULFDQ,QWHUQDWLRQDO
*URXS,QFDQGLWVVKDUHKROGHUV DOOHJLQJEUHDFKHVRIILGXFLDU\GX W\DQGVHOIGHDOLQJE\FHUWDLQ
IRUPHURIILF HUVDQGGLUHFWRUVRI$,*7KHSD

UWLHVVHWWOHGRQWKHHYH RIWULDODIWHUSURORQJHG

QHJRWLDWLRQV7KHVH WWOHPHQWSURYLGHGIRUWKHPRQHWDU\UHFRYHU\RIPLOOLRQDQGDWWRUQH\V¶
IHHVHTXDOWRRIWKHUHFRYH U\7KH&RXUWDSSURYHGWKHVHWWOH PHQWDVZHOODVWKHVWLSXODWHG
IHHDZDUG0RVWLP SRUWDQWIRUWKHSXUSRVHVRIWK LVFDVHLQDSSURYLQJWKHVWLSX ODWHGDWWRUQH\V¶
IHHVZKLFKDP RXQWHGWR WLP HVWKHO RGHVWDULQWKDWFDVH WKH&RXUWFURVV
FKHFNHGWKHDZDUGZLWKWKHSODLQWLIIV¶KRXUO\IHHV
DSSUR[LPDWHO\SHUKRXUZHOOZLWKLQWKHUH



1RWDEO\WKHKRXUO\UDWHFDP

HRXWWR

DOPRIKRXUO\UDWHVGHHP HGUHDVRQDEOHLQ

GHWHUPLQLQJIHHDZDUGV 0RUHRYHU3ODLQWLII¶VFRXQVHO¶VFR QWHQWLRQWKDWWKHSHUFHQWDJHDZDUG
VKRXOGQRWEHVP DOOHUWKDQZK DWWKH&RXUWDSSURYHGLQ GreenbergEHFDXVHLWZDVRE WDLQHGDIWHU
WULDODVRSSRVHGWRVHWWOHP HQWLV HTXDOO\ZLWKRXWP HULW7KLVDU JXPHQWLJQRUHVWKHSULQFLSOHVRI
GoodrichDQGSeinfeldDQGWKHELQDU\QDWXUHRIWKHGLVSXWHLQWKLVFDVH
3ODLQWLII¶VFRXQVHODOVRFLWHV Lewis v. Engle&$1R9&6 In re American
International Group Inc. Consolidated Derivative Litigation, &$1R9&6DQG In re
Telecorp PCS, Inc. Shareholder Litigation&$1R9&6LQVXSSRUWRIWKHLUDUJXP HQW



3HWLWLRQDW



7KHGLVSDULW\EHWZHHQWK HORGHVWDUVKHUHDQGLQ GreenbergXQGHUVFRUHVKRZOLWWOHZRUN
3ODLQWLII¶VFRXQVHOGLGKHUHDVFRP SDUHGWRWKHSODLQ WLIIV¶FRXQVHOLQ Greenberg,Q Greenberg
WKHIHHUHTXHVWHGZDVMXVWVOLJKWO\RYHUWLPHVWKHRYHUDOOORGHVWDU



Greenberg&$1R9&6 'HO&K'HF   7UDQVFULSW DW ³6R,WKLQN
WKDWWKHSUHP LXP±,WKLQNWK DWWKHKRXUO\UDWH LVVRP HWKLQJOHVVWK DQDQKRXU0\
PHPRU\LVRUVRPHWKLQJOLNHWKDW´ 
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WKDWLVUHDVRQDEOH /LNH GreenbergKRZHYHUWKHKRXUO\UDWH LPSOLHGE\WKHIHHDZDUGV 
LQWKHVHFDVHV HDFKRIZKLFKZDVYLJ RURXVO\OLWLJDWHGE\SODLQWLIIV¶FRXQVHO ZDVIDUE HORZZKDW
3ODLQWLII¶VFRXQVHOVHHNKHUH,Q AIGWKHIHHUHSUHVHQWHGDQKRXUO\UDWHRILQ LewisLW
ZDVPRUHWKDQDQGLQTelecorpLWZDV 7KHGHFLVLRQVFLWHGLQWKH3HWLWLRQ
WKXVXQGHUVFRUHWKHXQUHDVRQDEOHQHVVRIWKHLUSHUKRXUUHTXHVW
,,,

A REASONABLE FEE AWARD WOULD BE NO MORE THAN FOUR TIMES
PLAINTIFF’S COUNSEL’S LODESTAR
7KHPRVWUHDVRQDEOHPHWKRGWRFDOFXODWH3ODLQWLII¶VFRXQVHO¶VIHHDZDUGZRXOGEH

WRXVHDP XOWLSOLHURIWKHORGHVWDUDVWKLV&RXU WGLGLQ In reLoral Space and Communications
Inc. Consolidated Litigation&$9&6D QGGLUHFWWKHI HHWREHSDLGRXWRIWKHEHQHILW
FRQIHUUHGWR63&&¶VPLQRULW\VKDUHKROGHUV$UHDVRQDEOHPXOWLSOLHUKHUHZRXOGEHQRPRUHWKDQ
IRXUWLPHVWKHORGHVWDU WKHVDPHPXOWLSOLHUXVHGLQLoral 7KDWZRXOGUHVXOWLQDIHHDZDUGRI
QRP RUHWKDQP LOOLRQZKLFK ZRXOGUHSUHVHQW DQHIIHFWLY HKRXUO\UDWHRIQRP RUHWKDQ 
PRUHWKDQHQRXJKWRUHFRJQL]HWK HUHVXOW IRU63&&¶VP LQRULW\VKDUHKROGHUVDFFRXQW
IRUWKHLQFHQWLYHVVXFKDZDUGVDUHLQWHQGHGWRIR VWHUDQGDFFRXQWIRUWKH ZD\3ODLQWLII¶VFRXQVHO



3HWLWLRQDW





See In re Telecorp. PCS, Inc. S’holder Litig&$1R9&6 'HO&K$XJ
  7UDQVFULSW DW Lewis v. Engle&$1R9&6 'HO&K'HF 
7UDQVFULSW DWIn re American Intn’l Grp., Inc. Consol. Derivative Litig&$1R9&6
'HO&K  3ODLQWLII¶V0HP RI/D ZLQ6XSSRUW RI7KHLU0RW)RU$SSURYDORI6HWWOHP HQWDQG
$ZDUGRI$WWRUQH\V¶)HHVDQG([SHQVHV DW



7KLVZRXOG IXOILOOV HYHUDOS ULQFLSOHV,W DFFRXQWVIRUWKHODUJH DEVR OXWHYD OXHRIWKH
-XGJPHQWDQGWKHIDFWWKDWRQO\ RILWLVDOORFDEOH WRWKHP LQRULW\VKDUHKROGHUVLWWDNHVLQWR
DFFRXQWWKHIDFWWKDWWKLVFDVHZHQWWRWULDOLWP RUHFORVHO\DOLJQVWKHDZDUGZLWKWKHLQWHUHVWVRI
WKHP LQRULW\VKDUHKROGHUV3ODLQWLII¶VFRXQVHOSXUSRU WHGWRUHSUHVHQWLWLV FRQVLVWHQWZLWKWKH
DZDUGVLQRWKHUFDVHVLWDFFRXQWVIRUKRZ3ODLQWL II¶VFRXQVHOKDQGOHGWKHFDVHDQGLWGRHVQRW
FUHDWHDZLQGIDOO,QVK RUWLW IXOILOOVDOOWKHI DFWRUVFRXUWVFRQVLGHULQDZDUGLQJDWWRUQH\V¶IHHV
JHQHUDOO\DQGWKHVSHFLILFIDFWRUVWKLV&RXUWLQGLFDWHGVKRXOGEHFRQVLGHUHGKHUH
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IDLOHGWRSURVHFXWHWK LVFDVH$QGVXFKDQDZDU GZRXOGEHFRQVLVWHQWZLWKWKHIHHDZDUGVLQ
RWKHUFDVHVLQZKLFKWKHUHDUHODUJHMXGJPHQWVRUVHWWOHPHQWV
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CONCLUSION
7KH$0&'HIHQGDQWVUHVSHFWIXOO\VXEP LWWKDW3ODLQWLII¶VFRXQVHO¶VIHHGHP DQGLV
XQUHDVRQDEOHDQGVKRXOGQRWEHJUDQWHG7RWKHH[WHQWWKH&RXUWEHOLHYHVLWVKRXOGDZDUGDIHHDW
WKLVMXQFWX UHWKH$0&'HI HQGDQWVUHVSHF WIXOO\ VXEPLWWKDWDP XOWLSOLHURI QRP RUHWKDQI RXU
WLPHV3ODLQWLII¶VFRXQVHO¶VORGHVWDUEHXVHGWRGH WHUPLQHDQDSSURSULDWHI HHWRZKLFK3ODLQWLII¶V
FRXQVHO¶VH[SHQVHVZRXOGWKHQEHDGGHG




0255,61,&+2/6$56+7 7811(////3



/s/ Kevin M. Coen
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ARGUMENT
Defendants’ position is that if plaintiff’s counsel take a huge case to trial and achieve a
$1.9 billion judgment solely as a result of their efforts and risk, they should get a quantum meruit
award based on the number of hours they expended in achieving the benefit. Here, defendants
would peg this amount at $13.5 million,1 which includes counsel’s expenses and could also be
paid in Southern Peru stock. This fee, which is equivalent to 0.7% of the $1.9 billion benefit,
defendants say, “would be more than enough to compensate and incentivize plaintiffs’ counsel.”2
In fact, defendants suggest that plaintiff’s counsel who achieve a $1.9 billion judgment after trial
– the largest derivative recovery in this Court’s history – should be compensated as if they had
settled the case for less than $50 million. Really? Of course not.
The Company acknowledges as it must that the first Sugarland factor “is traditionally
accorded the most weight,”3 and that “potential negative incentives might stem from applying a
sliding-scale to a fee award as the benefits get larger.”4 Defendants nonetheless ask this Court to
slide the fee award scale to virtually zero. It is impossible to reconcile the defendants’
recommendation that plaintiff’s counsel here receive a fee equaling merely 0.7% for their efforts
and success with this Court’s precedents5 and guidance.6 Instead, Plaintiff’s counsel submits that

1

The Company suggests $13.5 million; the AMC defendants suggest $13.88 million.

2

AMC Defendants’ Answering Brief in Opposition to Plaintiff’s Petition for Attorneys’ Fees
and Expenses (“AMC Br.”) at 2.
3

Answering Brief of Nominal Defendant Southern Peru Copper Corporation in Opposition to
Plaintiff’s Petition For Attorneys’ Fees and Expenses (“Company Br.”) at 6.
4

Company Br. at 9; see also In re Emerson Radio S’holder Derivative Litig., 2011 WL 1135006,
at *4 (Del. Ch.) (“Awarding increasing percentages helps offset representative counsel's natural
incentive to shirk.”)
5

In re Del Monte Foods Co. S’holders Litig., 2011 WL 2535256, at *14 (Del. Ch.) (“Delaware
courts recognize the value of representative litigation. In deal cases, Delaware decisions have
sought to align the interests of entrepreneurial plaintiffs' counsel with the classes they represent
by granting minimal fees for minimal benefits and major fees for major results.”).

1
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its request for 22.5% of the benefit achieved through this litigation is fair and reasonable under
Sugarland and its underlying policies.
A.

The Benefit Achieved: An Unprecedented Post-Trial Damages Award

Defendants arrive at their fee recommendation by contorting the clear language of this
Court’s post-trial Opinion and by ignoring the most important Sugarland factor.7 They assert
that depending on how AMC satisfies the judgment, the value of the judgment would be
indeterminate (it “may be nothing”8 or “would be a balance sheet event”9). Next, whatever
benefit was achieved was not “attributable solely to counsel’s efforts.”10 And finally, because

6

Joseph v. Troy Group, Inc., C.A. No. 4676-CS, Strine, C. (Del. Ch. June 29, 2011) at 28 (“If
there’s ever a case like this, and it’s clear that the sole reason a class got $2 billion is because of
the lawyers, I got no problem, and I will sleep better than I usually do if the lawyers get 33
percent of $2 billion.”).

7

See, e.g., Marie Raymond Revocable Trust v. MAT Five LLC, 980 A.2d 388, 409 (Del. Ch.
2008) (“In Delaware, the benefits achieved in the actions receives the greatest weight in
determining the fee award.”); id. at 410 (“…This court has often approved fee requests of 30% or
more of the benefits where the settlement benefits are attributable solely to the litigation.”); In re
Nat. City Corp. S’holders Litig., 2009 WL 2425389, at *5 (Del. Ch.) (“This Court has
consistently noted that the most important factor in determining a fee award is the size of the
benefit achieved”); Ryan v. Gifford, 2009 WL 18143, at *13 (Del. Ch.) (“The benefit achieved
for the Company and the shareholders should be accorded the greatest weight in determining the
fees to be awarded.”); Olson v. Ev3, Inc., 2011 WL 704409, at *8 (Del. Ch.) (“In determining the
size of an award of attorney's fees, courts assign the greatest weight to the benefit achieved”);
J.L.Schiffman and Co., Inc. v. Standard Indus., Inc., 1993 WL 271441, at *4 (Del. Ch.) (“The
benefits achieved by the litigation constitute the factor generally accorded the greatest weight in
this jurisdiction.”).
8

The speculative nature of defendants’ argument stems from their unwillingness to say how they
intend to satisfy the judgment. Grupo Mexico apparently intends to let the current market price
of shares of Southern Peru dictate the currency in which it will satisfy the judgment. This
gaming, and the speculation it creates, is reason alone to reject defendants’ argument that the
currency which defendants choose to satisfy the judgment should bear on the attorneys’ fee
award to plaintiff’s counsel.
9

AMC Br. at 6.

10

Company Br. at 15.

2
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the benefit is so “speculative,”11 plaintiff’s attorneys’ fees should be assessed on a quantum
meruit basis,12 rather than as a percentage of the fund.
Hogwash.
Defendants simply ignore reality when they characterize a $1.9 billion post-trial
judgment as “some sort of a corporate benefit.”13 Unlike cases like Loral Space, which involved
benefits which may have been difficult to quantify,14 here the Court ordered that the “remedy,
therefore, amounts to $1.263 billion,” plus interest until the judgment is satisfied.15 The fact that
the Court gave Grupo Mexico various means by which it “may satisfy the judgment”16 does not
mean that the size of the judgment (or the benefit conferred) rests in Grupo Mexico’s hands.
This is true as a matter of law, equity, and practice. Legally, if Grupo Mexico satisfies
the judgment by returning stock to the Company, the stock would have the same value as the
monetary judgment – $1.9 billion.17

11

Id. at 12.

12

Id. at 14.

13

Id. at 12.

Indeed, defendants’ arguments to the contrary are

14

As this Court is well aware, the equitable remedy crafted in Loral Space reformed the terms of
preferred stock held by a controlling stockholder. As the Court noted, it could not “value the
benefit in a precise way.” In re Loral Space and Communications Inc. Consol. Litig., C.A. No.
2808-VCS, Strine, V.C. (Del. Ch. Dec. 22, 2008) (Transcript) at 72. Had the litigation resulted
in a quantifiable common fund, the fee issue would have been “easier…because the fund is there
and you can just take a percentage.” Id. at 74.
15

In re Southern Peru Copper Corp. S’holder Derivative Litig., --- A.3d ----, 2011 WL 4907799,
*43 (Del. Ch.).
16

Id.

17

Based on the Company’s own business practices, the value of the returned stock may even
exceed the cash value of the judgment. The Company has an aggressive share repurchase
program which its Board of Directors recently increased from $500 million to $1 billion.
According to Southern Peru’s most recent quarterly statement, Southern Peru spent $148 million
in the second quarter of 2011 to repurchase 4.6 million shares of common stock. See Southern
Copper Corporation Form 10-Q, filed with the SEC on November 9, 2011 at 27 (available at
http://www.sec.gov/Archives/edgar/data/1001838/000110465911062516/a11-25690_110q.htm).
3
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remarkably similar to the arguments that left them liable at trial – “obscuring the fundamental
fact that [shares in] the NYSE-listed company ha[ve] a proven cash value.”18 Whether the stock
is held by AMC or Southern Peru, the stock could easily be liquidated into cash.19 In equity, if
Southern Peru determines not to monetize the stock that may be returned to it, that is Southern
Peru’s choice, and a choice that cannot be used to manipulate the amount of fees paid to
plaintiff’s counsel. And practically, defendants’ “what if” argument ignores that this Court
intends to fix the attorneys’ fee award prior to the judgment being satisfied. Thus, defendants’
suggestion that the attorneys’ fee award should vary based on how Grupo Mexico satisfies the
judgment is simply impracticable.
Nor should defendants have the option of paying plaintiff’s counsel in stock. Again,
defendants are using the market to dictate an outcome most favorable to them. Setting aside the
fact that 22.5% of approximately 70.6 million shares would be a significant block of stock for a
non-issuer and non-broker to liquidate, plaintiff’s counsel should not be required to assume the
risk that Southern Peru’s stock price (described repeatedly as “volatile” during the trial) will
remain strong in the interim. Moreover, plaintiff’s counsel should not be required to take a
substantial stake in a controlled company where the controlling stockholder has twice in the past
three years been held to have breached its fiduciary duties to investors. Plaintiff’s counsel highly

As a result of the trial judgment, if AMC chooses to return stock, Southern Peru will receive
more than fifteen times the number of shares it repurchased in the second quarter of 2011 (more
than 70.6 million shares). To repurchase the same number of shares on the market Southern Peru
would have to spend more than $2.273 billion, based on the average $32.32 per share paid in the
second quarter. Id. Southern Peru’s own business practices establish that a return of stock is
plainly a very valuable benefit to the Company.
18

Southern Peru, 2011 WL 4907799, at *1.

19

Id. at *1 (“The . . . billion [dollar number] was a real number in the crucial business sense that
everyone believed that the NYSE-listed company could in fact get cash equivalent to its stock
market price for its shares.”).

4
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suspects that counsel for defendants has been paid in cash; so too should plaintiff’s counsel.
This is a derivative case in which the litigation conferred a quantifiable monetary benefit on the
corporation and as such the corporation should be required to pay the fee award in cash.
Defendants feebly argue that plaintiff’s counsel’s efforts were not the actual cause of the
$1.9 billion judgment they achieved.20 They are forced to make such a strained argument only
because the precedents clearly dictate that a quantum meruit analysis is only applicable when the
benefit achieved is hard to define,21 or the court is unable to parse the cause of the benefit with
precision.22 Their analogy between Cox Communications23 and this litigation, however, is like
comparing a Kabuki dance to hand-to-hand combat.
Finally, as anticipated, the AMC defendants argue that even if a percentage of the
common fund is used to calculate attorneys’ fees, the Court must take into account “the unique
situation presented here,” i.e., for purposes of calculating attorneys’ fees, the common fund must
be reduced to account for Grupo Mexico’s 80% ownership of Southern Peru. Plaintiff’s counsel
specifically addressed this argument in their petition.

Plaintiff’s counsel cited well-settled

authority rejecting the claim that the presence of a controlling stockholder – which is hardly a
unique situation – diminishes the value of a recovery to the company on whose behalf the

20

AMC Br. at 14-15; Company Br. at 15-16.

21

See Franklin Balance Sheet Inv. Fund v. Crowley, 2007 WL 2495018, at *8 (Del. Ch.) (“In
determining the size of an award of attorney’s fees, courts assign the greatest weight to the
benefit achieved by the litigation. When the benefit achieved is unquantifiable, however, courts
often find the quantum meruit approach most equitable.”); In re Dunkin’ Donuts S’holders Litig.,
1990 WL 189120, at *8 (Del. Ch.) (“In cases where the benefit created is not quantifiable, the
quantum meruit approach is often appropriate.”)

22

See La. State Employees’ Ret. Sys. v. Citrix Sys., Inc., 2001 WL 1131364, at *6 (Del. Ch.)
(awarding fees under quantum meruit where it was “impossible . . . to indentify precisely the
degree to which this lawsuit caused [the benefit].”)
23

Company Br. at 15 n. 44; AMC Br. at 10, n.23.

5
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derivative action is brought.24 The AMC defendants do not address any of the cases cited by
plaintiff’s counsel.25 Defendants offer no legal basis to depart from this Court’s long-standing
practice of calculating attorneys’ fees based on the common fund as a whole.26 Under Sugarland
and its progeny, plaintiff’s counsel’s request for 22.5% of that benefit is conservative in relation
to the percentage range this Court has repeatedly said is warranted post-trial.
B.

Time and Effort Expended By Counsel

Defendants focus their challenge to plaintiff’s counsel’s fee petition on the “time”
expended by counsel. The number of hours expended by plaintiff’s counsel in securing a victory
at trial should have little bearing on this Court’s analysis of the appropriate fee. Counsel’s time
is relevant as a “cross check” on the reasonableness of an attorneys’ fee request in the settlement
context, where counsel has chosen to compromise his claims. As any compromise is made at the
expense of the class which counsel seeks to represent, the settlement context presents the
possibility of “different incentive problems, including the risk of cheap early settlements.”27

24

Plaintiff’s Petition for Attorneys’ Fees and Expenses at 3-6.

25

Instead, defendants altogether abandon Delaware law to rely on a single case from the State of
Florida, Lane v. Head, 566 So.2d 508 (Fla. 1990). Lane interpreted a partial-contingency fee
agreement under a Florida fee statute and Florida case law. Lane’s holding should have no
bearing on this Court’s application of Sugarland under the facts of this case. Defendants also
cite Lewis v. Great Western United Corp., 1978 WL 2490 (Del. Ch.), see AMC Br. at 8, n.17,
which is completely inapposite. In Lewis, the court withheld a portion of plaintiffs’ counsel’s
fees pending a determination by certain stockholders as to whether they would participate in the
settlement or seek appraisal of their shares. 1978 WL 2490, at *9.
26

Goodrich v. E.F. Hutton Group, Inc., 681 A.2d 1039, 1044 (Del. 1996); see also Plaintiff’s
Petition for Attorneys’ Fees and Expenses at 4, n.19.
27

See Seinfeld v. Coker, 847 A.2d 330, 336-37 (Del. Ch. 2000) (comparing effect of percentage
of fund methodology on attorneys who engaged in “hotly contested litigation” against attorneys
who “settled quickly”); id. at 339 (“Settlements in class and derivative actions sometimes raise
difficult problems regarding the appropriate level of compensation for class or derivative
counsel.”) (emphasis added). See also Franklin Balance Sheet, 2007 WL 2495018, at *13-14
(utilizing “backstop check” where, although plaintiffs’ counsel expended 1,047 hours on the
case, the action “the fact that Plaintiffs' underlying action never progressed beyond the motion to
6
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Where the interests of lawyer and client might diverge, courts thus appropriately exercise
vigilance to assure that a fee request in this context will not represent a “windfall.” But where
counsel has not compromised, and indeed has taken the case through judgment, there is no risk
that the interests of lawyer and client have diverged. No matter how large a fee is awarded posttrial, it is not a “windfall.”
Merriam-Webster defines a “windfall” benefit as one which is “unexpected” or
“unearned.”28 Though large, the fee sought here would be neither unexpected nor unearned.
Plaintiff’s counsel litigated this matter through trial with the understanding that if they lost they
would receive nothing. If they won, they expected that their efforts would be rewarded with a
significant fee which would be measured as a percentage of the benefit they created. Counsel
made this investment, and took this risk, while aware of the clear incentives often reiterated by
this Court.29
Defendants also inappropriately collapse the “time and effort” factor into a single
“lodestar” analysis. “This factor has two separate but related components: (i) time and (ii)
effort.”30 “More important than hours is effort, as in what plaintiffs’ counsel actually did.”31

dismiss stage warrants a reduction in the percentage rate used in calculating fees, as this Court
has a history of properly awarding lower percentages of the benefit where cases have settled well
before trial.”); In re Nat. City Corp., 2009 WL 2425389, at *5 (noting the “omnipresent threat
that plaintiffs would trade off settlement benefits for an agreement that the defendant will not
contest a substantial fee award.”) (internal citations and quotations omitted).
28

Merriam-Webster Dictionary
webster.com/dictionary/windfall).
29

(Online

Edition)

(available

at

http://www.merriam-

Plaintiff’s Petition for Attorneys’ Fees and Expenses at 6-8.

30

Del Monte, 2011 WL 2535256, at *12; Sugarland Indus., Inc. v. Thomas, 420 A.2d at 142, 149
(Del. 1980).

31

Del Monte, 2011 WL 2535256, at *13 (internal quotations and citation omitted).
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“The time (i.e., hours) that counsel claim to have worked is of secondary importance.”32 This is
especially true here, where counsel took the case to trial and won. Counsel’s “efforts” here were
substantial.

While the Court has criticized plaintiff’s counsel for delays early on in the

prosecution of the case, it also noted the “vigor with which [plaintiff’s] counsel have prosecuted
the case since it was transferred to my docket.”33 And in recognition of the Court’s admonitions,
plaintiff’s counsel have reduced this Court’s presumptive 33% post-trial fee award by nearly
one-third.
Moreover, “counsel should not be penalized” for litigating their case efficiently and
winning.34 Sometimes less is more. Plaintiff’s valuation analyses consumed both his claim of
unfair dealing and unfair price, and plaintiff was either right or wrong on the issue. Post-trial,
the Court has ruled that plaintiff was right. That result is the prism through which plaintiff’s
counsel’s time and effort should be viewed. Countless hours could have been expended on
additional depositions, third-party discovery, or needless motion practice, but none of those
hours would have altered the plaintiff’s basic theory of the case.

To adopt defendants’

“lodestar”-based analysis would promote inefficiencies this Court has often discouraged.
Plaintiff’s counsel put forth the time and effort necessary to win at trial. As noted below,
plaintiff’s counsel invested all of that effort without any indication at all that the case would
settle, i.e., this is not a case where litigation was pursued with some type of floor recovery
assumed. The litigation simply took as many hours as it took, and plaintiff’s counsel never

32

Id. at *12.

33

Southern Peru, 2011 WL 4907799, at *3, n.5.

34

See Olson, 2011 WL 704409, at *15 (giving “no weight to the hours expended” in “achieving
complete victory”); Anderson Clayton, 1988 WL 97480, at *1 (“We have, for good reasons
having to do with efficiency and incentives, resisted the tendency to make hours expended in the
effort a central inquiry.”) (citing Sugarland).
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modeled its conduct on an expectation that it would need to justify a possible fee request on the
number of hours expended. Plaintiff’s counsel respectfully submits that when that effort results
in a decisive win for plaintiff after trial,35 the number of hours should count for much less than
the quality of counsel’s “time and effort.”
C.

Contingent Nature of the Litigation

Defendants note that plaintiff’s counsel faced “little risk that [they] would not get some
sort of fee award if they pursued the case and won.”36 That’s quite an “if” – to receive a fee, all
we had to do was “win.” The same defendants who never meaningfully offered to settle the case
now oddly pretend that a nearly $2 billion plaintiff’s verdict was a fairly likely outcome. They
quote plaintiff’s counsel’s arguments during trial that the case was simple as proof that the case
was, in fact, simple.37 And they recommend that plaintiff’s counsel receive a four times multiple
of their “lodestar,” as a numeric representation of the contingent risk that plaintiff’s counsel
actually bore.
Defendants’ retrospective analysis of the strength and simplicity of the case that they just
lost should carry no weight. If defendants truly thought during trial that the risk of a plaintiff’s
verdict was actually four to one, they would have offered plaintiff hundreds of millions of dollars
to settle. They did not do so. Defendants instead argued that the case posed insurmountable
obstacles for plaintiff: a special committee comprised of directors who claimed to be
sophisticated, independent and disinterested, and who retained blue-chip advisors; eight months
of alleged negotiations between the special committee and Grupo Mexico; and a stock price
35

Southern Peru, 2011 WL 4907799, at *23 (the burden of proof “matters little because I am not
stuck in equipoise about the issue of fairness.”).
36

AMC Br. at 14.

37

AMC Br. at 12. These words are only now, for the first time in this litigation, apparently
accepted by defendants as true.
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reaction to the deal that purportedly indicated fairness. No court had found for a plaintiff at trial
on similar facts. Moreover, none of the Court’s pre-trial rulings indicated that victory was likely.
Instead, the Court denied plaintiff’s motion for partial summary judgment, dismissed the special
committee defendants from the case, and increased the uncertainty by holding off allocation of
the burden of proof until after trial. During the trial, this Court made several pointed comments
about plaintiff’s slim likelihood of success, which resonated with plaintiff’s counsel and caused
us to redouble our efforts. Defendants appeared more and more confident as the trial progressed,
and now proclaim to be “shocked” at the verdict. For defendants now to pretend that these
events were all an inexorable prelude to an unsurprising plaintiff’s verdict is absurd.
Plaintiff’s counsel here invested millions of dollars of time and over a million dollars in
expenses by pressing this case through trial and appear likely to incur significant additional time
and expense defending the verdict on appeal. Plaintiff’s counsel sought not a cheap “disclosure
settlement,” or to claim “shared credit” with a special committee, but to challenge the terms – the
substance – of the special committee’s conclusions at trial. Plaintiff’s counsel respectfully
submits that the risk premium here should reflect the enormous amount of risk undertaken in
plaintiff’s counsel’s all-in approach that has resulted in a nearly $2 billion recovery for Southern
Peru.
D.

The Complexity of the Litigation

Defendants describe this case as a “fairly ordinary entire fairness case.”38 Plaintiff’s
counsel has tried quite a few entire fairness cases and respectfully submits that there is no such
thing. It is true that plaintiff pared his theory of the case down to a basic fundamental point, but
this point was certainly not “simple.” Tellingly, this Court’s post-trial opinion is 105 pages long.

38

Company Br. at 22.

10

A2773

But at this stage in the proceedings, plaintiff’s counsel respectfully submits that the Court is best
positioned to decide whether the complexity of this litigation supports the fee award requested.
E.

The Standing and Skill of Counsel

Defendants dismiss plaintiff’s counsel’s skill and instead credit the Court for their loss.
They describe plaintiff’s victory as “primarily based on arguments never made by Plaintiff’s
counsel and which the AMC Defendants would have rebutted had they been afforded the
opportunity to do so.”39

Rather than respond to the substance of defendants’ argument,

plaintiff’s counsel respectfully submits that to the extent the Court found plaintiff’s counsel’s
theory of the case, litigation strategy, discovery efforts, briefing, presentation at trial and posttrial briefing and argument to be effective and helpful, or to the extent that counsel’s efforts
persuaded the Court to rule for plaintiff, or perhaps even changed the Court’s view of one or
more aspects of the case, such effort is worthy of an award of attorneys’ fees proportionate to the
largest recovery ever obtained in a contingent class or derivative action in this Court.

39

AMC Br. at 14.
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CONCLUSION
Plaintiff’s counsel respectfully submit that, given their proper weight in light of the
historic post-trial award of damages conferred to Southern Peru as a result of plaintiff’s counsel’s
prosecution of this action, the Sugarland factors support a fee award in the amount of 22.5%.
Accordingly, plaintiff's counsel respectfully requests that their petition for an award of attorneys'
fees and expenses be granted.
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By: /s/ Ronald A. Brown, Jr.
Ronald A. Brown, Jr. (DE Bar No. 2849)
Marcus E. Montejo (DE Bar No. 4890)
1310 King Street
Wilmington, Delaware 19801
(302) 888-6500
Attorneys for Plaintiff

OF COUNSEL:
Lee D. Rudy
Eric L. Zagar
James H. Miller
KESSLER TOPAZ
MELTZER & CHECK, LLP
280 King of Prussia Road
Radnor, Pennsylvania 19087
(610) 667-7706
Dated: November 18, 2011

12

A2775

CERTIFICATE OF SERVICE
I, Ronald A. Brown, Jr., do hereby certify on this 18th day of November, 2011, that I
caused a copy of Plaintiff's Corrected Reply to Defendants’ Answering Briefs in Opposition to
Plaintiff’s Petition for Attorneys' Fees and Expenses to be served via eFiling through LexisNexis
File and Serve to counsel for the parties as follows:
S. Mark Hurd, Esquire
Kevin M. Coen, Esquire
Morris, Nichols, Arsht & Tunnell LLP
1201 North Market Street
Wilmington, Delaware 19801
Richard I.G. Jones, Jr., Esquire
Richard L. Renck, Esquire
Ashby & Geddes
500 Delaware Avenue
Wilmington, Delaware 19801

/s/ Ronald A. Brown, Jr.
Ronald A. Brown, Jr. (DE Bar No. 2849)

A2776

1

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN RE SOUTHERN PERU COPPER
CORPORATION SHAREHOLDER
DERIVATIVE LITIGATION

:
:
:

Consolidated
Civil Action
No. 961-CS

- - Chancery Courtroom No. 12A
New Castle County Courthouse
500 North King Street
Wilmington, Delaware
Monday, December 19, 2011
10:10 a.m.
- - BEFORE:

HON. LEO E. STRINE, JR., Chancellor.
- - -

ORAL ARGUMENT ON PLAINTIFF'S PETITION FOR AWARD OF
ATTORNEYS' FEES AND EXPENSES and RULINGS OF THE COURT
- - -

-----------------------------------------------------CHANCERY COURT REPORTERS
New Castle County Courthouse
500 North King Street - Suite 11400
Wilmington, Delaware 19801
(302) 255-0524
A2777

2

1
2
3
4
5
6

APPEARANCES:
RONALD A. BROWN, JR., ESQ.
MARCUS E. MONTEJO, ESQ.
Prickett, Jones & Elliott, P.A.
-andLEE D. RUDY
JAMES H. MILLER, ESQ.
ERIC L. ZAGAR, ESQ.
of the Pennsylvania Bar
Barroway, Topaz, Kessler, Meltzer & Check, LLP
for Plaintiff

7
8
9
10
11
12
13
14
15

S. MARK HURD, ESQ.
KEVIN M. COEN, ESQ.
Morris, Nichols, Arsht & Tunnell LLP
-andALAN J. STONE, ESQ.
MIA C. KOROT, ESQ.
of the New York Bar
Milbank, Tweed, Hadley & McCloy LLP
for Defendants Americas Mining Corporation,
German Larrea Mota-Velasco, Genaro Larrea
Mota-Velasco, Oscar Gonzalez Rocha, Emilio
Carrillo Gamboa, Jaime Fernando Collazo
Gonzalez, Xavier Garcia De Quevedo Topete,
Armando Ortega Gomez, and Juan Robolledo Gout

18

STEPHEN E. JENKINS, ESQ.
RICHARD I. G. JONES, JR., ESQ.
ANDREW D. CORDO, ESQ.
Ashby & Geddes, P.A.
for Nominal Defendant Southern Peru Copper
Corporation (now known as Southern Copper
Corporation)

19

- - -

16
17

20
21
22
23
24
CHANCERY COURT REPORTERS
A2778

3

1

THE COURT:

Good morning, everyone.

2

MR. BROWN:

Good morning, Your Honor.

3

I'm assuming we can dispense with the introductions

4

since the same people are here that were here for the

5

trial.

6
7

THE COURT:

You know, I'll leave

social niceties to the parties.

8

MR. BROWN:

Thank you, Your Honor.

9

Your Honor, this is the time set by

10

the Court for consideration of our fee application in

11

this case.

12

obviously is to apply the Sugarland factors and the

13

Court's broad discretion, fix what the Court feels is

14

a fair and reasonable fee.

15

The Court's role and responsibility

The Sugarland -- the Sugarland test is

16

not a mechanical test.

17

application by the Court of --

18

It's a highly discretionary

THE COURT:

Do we have any -- any

19

tests that anyone concedes are a mechanical test?

20

Because Unocal is not a mechanical test, either.

21

just wonder whether there are any that are mechanical.

22

No?

23
24

MR. BROWN:

I

Not in the Court of

Chancery where it's all what's fair and reasonable.
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1

So, Your Honor, the factors, as Your

2

Honor knows, are the benefit conferred, the effort and

3

time spent by counsel, the contingent nature of the

4

case, the difficulty or complexity of the litigation,

5

and the standing and ability of counsel.

6

I'll start with the first factor, the

7

benefit conferred, which the Court has held over and

8

over again is the predominant or most important

9

factor.

The benefit conferred here is a judgment of

10

1 -- you know, including interest, of a little over

11

$1.9 billion, which I think, is fair to say, is --

12

THE COURT:

Big.

13

MR. BROWN:

-- big.

It's a -- it's a

14

recovery that has really -- there's no other case to

15

compare it to.

16

biggest derivative recovery, anyway, was $115 million,

17

and that was a settlement.

18

here is unprecedented, and it was obtained obviously

19

after trial.

20

As far as we could tell, the second

So, you know, the benefit

I do think it's also relevant to

21

consider -- one of the arguments that it seems like

22

that's always made when we're making a fee application

23

is you need to look at the benefit in relation to the

24

size of the transaction.

Sometimes if you get a 10 or
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1

$20 million recovery, boy, that seems like a lot of

2

money, you know, looked at in and of itself.

3

it came in connection with a $50 billion transaction,

4

defendants are always saying "Well, you knocked the

5

crumb off the table and you caught the crumb.

6

so happened that it was a big transaction."

7

But if

It just

Here, the Court's ultimate finding was

8

that the Mexican mining operations that Southern Peru

9

bought were worth about $2.45 billion.

So that the

10

ultimate ruling is that the company overpaid by

11

approximately 50 percent for the -- the business that

12

it bought before the -- the $1.2 billion judgment

13

equates to a 50 -- basically paying 50 percent more

14

than the 2.4 billion that the business was really

15

worth.

16

So viewed sort of in comparison -- I

17

was going to say "relative," but that's -- in

18

comparison to the transaction, it's -- it's not only a

19

huge economic benefit, it's a huge proportionate

20

recovery relative to the -- to the claim at issue.

21

So the benefit conferred, you know, we

22

think, warrants a fee, as the Court has said numerous

23

times, at the upper end of the percentage award the

24

Court -- the courts make.
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1

Now, the defendants do have two

2

arguments about the benefit to try to make it seem as

3

if it's not really a benefit.

4

they pay the judgment in stock, as the Court allowed

5

them to do, that it -- there is either no benefit,

6

which I don't really understand, or it's not

7

quantifiable.

8

struggled --

9
10

First, they say that if

I mean, I -- honestly, I've

THE COURT:
gave them charity.

It's a fund of stock and I

I mean, I can take that back.

11

MR. BROWN:

I mean --

12

THE COURT:

I mean, it's really --

13

this is -- you don't have to spend time --

14

MR. BROWN:

I goes -- it almost goes

15

too far -- I was going to say I really don't need

16

to -- I mean, whether -- the currency used to pay the

17

judgment, whether it's cash or stock, doesn't change

18

the value of the -- the benefit to the company.

19

getting $1.9 billion.

20

THE COURT:

No.

It's

I -- I understand.

21

And I was, you know, trying to give the defendants an

22

efficient way to satisfy the judgment, not then have

23

them use it to make arguments like this.

24

MR. BROWN:

And so --
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1

THE COURT:

I mean -- and so the other

2

one is I am aware -- the company -- when the company

3

says there's no benefit to them, then the board of

4

directors can be sued for waste, because for the last

5

many years the company has been buying back enormous

6

amounts of its stock.

7

waste, I mean, you can file a new supplemental

8

complaint and, you know, the company can then -- the

9

directors can be sued for waste.

10

MR. BROWN:

11

really incredible.

12

all here --

13
14
15

So if it's a concession of

And so I get that.

I mean, it's just -- it's

It's hard to -- you know, we're

THE COURT:

I wouldn't spend any time

MR. BROWN:

We're making the best

on it.

16

arguments we can, and they made one that's sort of --

17

we don't even need really respond to it.

18

Now, the other argument is what we

19

call the 80-20 argument.

That is, they say, "Well,

20

we, the defendant, Grupo Mexico, ultimately owns" --

21

"now owns 80 percent of the company.

22

benefit is 20 percent of this."

So really the

23

And the answer to that -- and we cited

24

a bunch of cases that they haven't been able to rebut.
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1

There is no Delaware law support for that.

2

derivative case.

3

in the shoes of the corporation.

4

directly for indirect harm.

5

that is you can't, after it's over, say "Well, oh,

6

just treat it as if 20 percent of the judgment is

7

distributed, even though it's not, and you'll only get

8

a fee for that."

9

It's a

We, the shareholders, have to stand

I mean, no.

We don't get to sue

And so the consequence of

What would happen if this

10

was insured?

The money goes -- recovery was obtained.

11

All the shareholders, including the defendants,

12

benefit from it.

13

det -- that there's a detriment that they had to pay

14

for it; but from a derivative standing, there's

15

absolutely no legal basis for that argument.

16

cannot pierce the corporate veil and say the -- the

17

Court -- you know, forget about the corporation.

18

mean, it's funny.

19

advantage to argue it's derivative and you have to

20

meet all these requirements, to stand in the shoes of

21

the corporation, you know, they're all over that.

22

When it -- when it doesn't work for them, "Oh, don't

23

worry.

24

individuals, asserting the claim."

It may be that they have some other

You

I

When -- when it's to their

Derivative, no.

It's really you, the
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1

So those arguments, to sort of

2

minimize the benefit, just have absolutely no legal

3

authority behind them at all.

4

that's the situation.

5

And so that's the --

Now, obviously, you know, Your Honor

6

had mentioned -- has ruled numerous times or said,

7

perhaps in dicta, that we don't have a sliding scale

8

here and that, you know, if you try a big case and you

9

go for it, you know, that's when you get a big

10

percentage recovery.

11

said in the opinion this is not going to be that case

12

and we should be conservative on the fee application.

13

And, honestly, I don't -- I didn't know -- we don't

14

know what Your Honor had in mind.

15

Now, we -- obviously the Court

I mean, basically what we did was we

16

looked to the second biggest case where a 22 1/2

17

percent fee was awarded, which the Court specifically

18

described as conservative or not overly generous.

19

so that's what we're asking for here.

20

a lot more money in terms of --

And

It's obviously

21

THE COURT:

Right.

22

MR. BROWN:

-- the amount.

But, you

23

know, we tried a big entire fairness case and won.

24

And we'll get to some of the other factors in a
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1

second.

So, to me, you know, I -- we felt that a

2

22 1/2 percent fee award was -- fit within what Your

3

Honor described as a conservative request, given all

4

the -- given the magnitude of the benefit in total for

5

the company and the -- and considering how big it is

6

in relation to the transaction.

7

know, if you -- if you've got a billion-dollar

8

recovery on a $7 billion transaction, I mean, that's a

9

big recovery; but it's not -- you know, I think a

It's not a -- you

10

reasonable argument could be made that it's, sort of,

11

you know --

12

THE COURT:

I understand what you're

13

saying, is that you took -- this is not one where

14

Exxon Mobile -- you had some deal with Exxon Mobile

15

and, you know, BP and the -- the deal value was

16

enormous and what was at issue in the litigation is a

17

-- sort of, a small part of a big gigantic --

18

MR. BROWN:

Correct, correct.

19

So the next factor, obviously is

20

effort and time and focus.

We worked -- we put a lot

21

of effort into the case, Your Honor.

22

over 8,000 hours.

23

that's $50,000 an hour" or whatever the time is.

24

mean, I don't know what to say, really, other than

I mean, there's

Now, the defendants say "Gee,
I
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1

when you're talking about recoveries of a billion or

2

$2 billion, the time is never going to -- if you, you

3

know, are trying to look to the hourly rate, it's

4

never going to be comparable to something that's

5

awarded in regular cases.

6

probably a once-in-a-lifetime type case or, you

7

know -- I don't know how many of these come along;

8

but, you know, to me, the hours after you try the

9

case --

10
11

I mean, this is, sort of,

THE COURT:

Well-balanced people don't

need more than one.

12

MR. BROWN:

13

right, Your Honor.

14

long as they're recoverable.

15

-- and actually -- you're

One is plenty.

THE COURT:

One is plenty.

The thing is that

16

corporate litigators are rarely well-balanced.

17

it's ...

18

MR. BROWN:

19

exactly right, Your Honor.

20

As

So

Well, you're -- you're

But in terms of the effort, you know,

21

we put a lot of effort in.

We went around the world

22

taking depositions and, you know, we hired a -- what

23

we consider to be a nationally recognized investment

24

banking firm, with the top guy in valuing, you know,
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1

natural resource companies.

2

the best we could.

3

I mean, we -- we did it

Now -- so -- but I think, you know,

4

hours in a settlement context may have, you know,

5

more -- there needs to be more of a check, maybe; but

6

here, after you try the case, I think it should be the

7

exact opposite.

8

case, the less time you can do it in, the more

9

efficient you can be, the better -- the better job you

10
11

did.

If you can try an entire fairness

So there should be an incentive.
And this is the same argument that's

12

obviously made all the time.

13

be rewarded because if you don't do that, then it's

14

just going to create an incentive for people to just

15

work more hours, put more lawyers on the case and say,

16

you know, "We only get paid if we have, you know, a

17

hundred thousand hours" or whatever.

18

Being efficient should

So, you know, after the trial of an

19

entire fairness case, 8,000 hours, I think, is enough

20

hours; and the effort that was put into this case is

21

is significant enough to warrant a 22 1/2 percent fee,

22

which is not at the upper end of the range.

23

sort, of -- probably at the lower end of the range of

24

percentages that would be -- I would think would be

It's,
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1

awarded after trial.

2

Of course, it's a contingent case.

3

was fully contingent.

4

gotten -- obviously we -- we get nothing if we lose.

5

And there's still going to be an appeal.

6

over yet.

7

expense here.

8

understand that the Court almost always awards a fee

9

that's inclusive of expenses --

So it's not

Like I said, we didn't -- and we

THE COURT:

They're going to appeal?

MR. BROWN:

We're trying to convince

Really?

12
13

So this -- we would have

And we didn't -- and there was a lot of

10
11

them that they ought to give up.

14

THE COURT:

I thought they would

15

just -- you know, this would be one everybody would

16

move on.

I kind of figured there would be an appeal.

17
18

It

So you're saying that you're going to
have to work those hours, anyway, to --

19

MR. BROWN:

I mean, I think, if we're

20

talking about hours, I mean, I -- you know, I don't

21

know how -- I can't, sort of, say, you know -- my

22

argument is there was -- there's a significant amount

23

of hours --

24

THE COURT:

So you might go down to
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1

$45,000 an hour after the appeal.

2

MR. BROWN:

I don't work by the hour,

3

Your Honor.

So, you know, they can say, you know,

4

this is the hourly rate.

5

When we do individual appraisal cases, you know,

6

there's no check in there for hours.

7

performance.

8

"Have you produced something for me?

9

produce something for me that's really good, I'm happy

We get paid for performance.

It's

That's what the investors care about,

10

to give you a third.

11

do it in 10 hours, good for you.

12

quicker and we're happier with it."

13

If you can

I don't care -- and if you can
We'll get it done

So, I mean, in this context hours

14

have -- I think have minimal significance.

15

no significance.

16

consider.

17

know --

It's not

It's something the Court should

It's one of the Sugarland factors; but, you

18

THE COURT:

Right.

19

MR. BROWN:

-- a fully contingent

20

case -- I mean, we spent $800,000 on -- on our expert

21

because, you know, we went with a national investment

22

banking firm.

23

at risk.

24

the course of the case.

I mean, that's money that's completely

That's real money paid out, you know, during
And we -- you know, we
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1

understand that the Court's preference is to award a

2

fee inclusive of expenses.

3

pay more than we -- you know, we have a reason to be

4

efficient in terms of our experts.

5

case.

6

guy, and, you know, we did that.

7

in on the thing.

So we have no reason to

But this was a big

We wanted to get what we thought was the best
And so we were all

8

And the contingent nature of the case,

9

you know, involved -- created a very significant risk.

10

And so that also, I think, points to a fee, you know,

11

of the magnitude -- of the -- supports the 22 1/2

12

percent fee requested here.

13

The difficulty of the litigation.

You

14

know, it's hard for me to -- I mean, it was an entire

15

fairness case.

16

difficult; but there was one -- there was one thing

17

here that I'll never forget, which was after summary

18

judgment, after pretrial briefing, after the first

19

witness testified, Your Honor said to us, to the

20

lawyers, "I don't see any blood in the water.

21

doesn't feel like a billion-dollar case."

22

And, you know, it was -- it was

This

Now, I understand the Court may say

23

things to counsel during -- at any point in a case for

24

reasons other than conveying exactly what the Court's
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1

thinking.

But, you know, everyone at that point on

2

both sides thought this is headed in a specific

3

direction.

4

you have -- when that happens to you at the beginning

5

of the trial.

I mean, to me, it's a difficult case when

6

THE COURT:

That's because I was

7

trying to get a feel for the case, to be honest.

8

mean, it really wasn't an emotional trial.

9

would have thought, given what was at stake --

I

And one

10

MR. BROWN:

And, you know, so --

11

THE COURT:

I believe I also said some

12

things at the end of the trial to people --

13

MR. BROWN:

And so to me --

14

THE COURT:

-- that were a little bit

MR. BROWN:

I agree, Your Honor.

15

different.

16

To

17

me -- but to me, the difficulty and complexity of the

18

case is really something -- it's -- you know the

19

answer to that.

20
21

Whatever I can argue -THE COURT:

No.

I agree with you.

mean, in some ways, you know --

22

MR. BROWN:

So -- but I do think --

23

THE COURT:

No.

24

I

But I think in some

ways, honestly, you had to focus on the valuation
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1

issue that was important in the case that I was

2

skeptical of, as you recall, because I didn't -- to

3

some extent, I couldn't really believe anyone did it.

4

MR. BROWN:

It's hard to believe.

5

THE COURT:

And I still kind of can't,

6

which is why -- I mean, when I denied summary

7

judgment, as you recall, summary judgment was about,

8

like, well, wait a minute.

9

their market value isn't real; right?

10

going to be their theory?

Their market price -Isn't that

Remember that?

11

MR. BROWN:

Uh-huh.

12

THE COURT:

And at trial I was still

13

going -- and then when they say, "Oh, yeah, it's

14

real," that -- okay.

15

no one ever -- they never backed away from that, and

16

there never seemed to be any evidence -- that was a

17

pretty big moment.

18

record a gazillion times to try to figure out what

19

they were doing.

20

That was the kind of -- and then

And that was why I went over the

But you're right.

It was a -- I don't

21

know what's a difficult case.

There aren't a whole

22

lot of simple cases in the world.

23

little unusual.

24

a kind of more Occam's razor approach that I was

This one was a

And, as I said, I remember you having
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1

highly resistant of, to be honest.

2

MR. BROWN:

And --

So I don't know.

Look, to

3

me, it's -- your -- it's up to you to decide, you

4

know, how effective we were in, you know, organizing

5

the case, making arguments, presenting it, structuring

6

it.

7

mean -- difficult's a weird concept.

8

if I have to do brain surgery, I mean, it's too

9

difficult, I can't do it; but for a brain surgeon, he

I mean, that, to me, more than difficulty, I

10

can do it.

11

types of cases.

I mean, I'm sure

I mean, this is what we do.

We try these

12

THE COURT:

Uh-huh.

13

MR. BROWN:

So, you know, I'm sure a

14

lawyer that does personal injury, you know, this would

15

be extremely difficult.

16

easy case.

17

against -- to go into a matter and say the preeminent,

18

if not one of the preeminent investment bankers in the

19

world, Goldman Sachs, was headed in a completely wrong

20

direction and a list of individuals with very

21

impressive resumes, you know, went in a completely

22

wrong direction.

23

a difficult task.

24

much believed it was an impossible task, because from

So, I mean, this was not an

It's not easy to, you know, go up

And to try to prove that, to me, is
And the defendants I think very
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1

everything, you know, we got from them throughout the

2

case, we were left with the impression, contrary to

3

what they're saying now, that they thought there was

4

zero chance, essentially, of us recovering anything in

5

this case.

So, to me, it's a difficult case.

6

The standing and ability of counsel,

7

again, that we leave that Your Honor.

We're here all

8

the time.

9

don't know the lawyers, you know, we would put in a

If we were in a different court where they

10

list of cases that we had worked on or results that we

11

had obtained; but we leave that factor to Your Honor,

12

too.

13

So it seems like, given the amount

14

we're asking for, I should be standing here for more

15

than a half an hour; but that's all I have, Your

16

Honor.

17

THE COURT:

You think you should --

18

well, I don't really -- we're not duty-bound in

19

Chancery for everything to be longer than a Supreme

20

Court appeal.

21

for you to reserve.

We really don't have to.

So I'm happy

22

MR. BROWN:

Thank you, Your Honor.

23

THE COURT:

Let me hear from

24

Mr. Stone, Mr. Jenkins, whoever.
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1

MR. JENKINS:

Good morning, Your

2

Honor.

May it please the Court.

3

Mr. Cordo -- we have a chart which I'll be referring

4

to in the second part of my presentation.

5

those like myself, when I get to that -- who have poor

6

vision, when we get to that point, Mr. Cordo will pass

7

around that chart in -- in the form of a piece of

8

paper.

9

I've asked

And for

Your Honor, in my friend, Mr. Brown's,

10

argument this morning there was some assertions about

11

what the company was arguing, which, in fact, are not

12

what the company is arguing.

13

fact, the company's argument.

14

trial because Mr. Renck stood here in case the company

15

needed defending.

16

So let me present, in
Again, I wasn't here at

The company in a derivative suit has a

17

limited role.

18

because the fee is being sought to be taken from the

19

corporate treasury.

20

legitimate -- legitimate grounds to try to keep that

21

to an appropriate fee.

22

And today our role is heightened

And, therefore, we have a

Under our law, of course, all fees

23

must be reasonable.

Your Honor also said the fee

24

here, the fee application should be responsible.

We
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1

also know from what Chancellor Chandler has said in

2

the past that the fee may not be a, quote, windfall.

3

That's in the Seinfeld case, the Bank of America case.

4

THE COURT:

Well, what's a windfall?

5

A windfall is someone else bought a Powerball ticket

6

and the wind blew it and it fell in someone's lap?

7

MR. JENKINS:

8

THE COURT:

9

Well, Your Honor -I mean, the term

"windfall" -- there was -- one of the most important

10

things a client of mine, who was an elected official,

11

did, took two years of behind-the-scenes work fighting

12

in Washington, DC, other things, has resulted in

13

billions of dollars to the state.

14

described by The News Journal as a windfall.

15

amazing.

16

there's nothing that's going to be a windfall about

17

this.

And it was
And

Sometimes when people do things -- you know,

Nothing.

18

MR. JENKINS:

19

THE COURT:

Your Honor -So I -- I mean, really, we

20

need to put this in terms of, you know, what is it

21

about lawyers getting money that's ickier than

22

investment bankers or other people in society.

23

was -- the judgment -- you know, I don't know what the

24

company will do on appeal.

This

I assume you'll be neutral
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1

except as to the fee, you know?

2
3

MR. JENKINS:
Your Honor, yes.

4
5

THE COURT:

MR. JENKINS:

10

Well, Your Honor, if --

if I might respectfully disagree on two points.

8
9

Yeah, the company doesn't

get this benefit without the plaintiff's lawyers.

6
7

That's what I think,

First, the existing law in the Court,
Chancellor Chandler does refer to the necessity of
preventing windfalls.

11

Now, one can debate --

THE COURT:

There's existing -- there

12

are decisions by Chancellor Chandler that say -- and I

13

have the utmost respect.

14

of the people I most respect in this world.

15

articulated the declining -- he had a couple things

16

where it talked about declining percentage.

17

believe every member of the Court has ever bought into

18

that.

I don't believe our Supreme Court has ever said

19

that.

And I don't really understand why people can

20

get, like, $1 million, which would be a million

21

times -- well, actually it's an infinite -- it's an

22

infinite number above that received by a class member.

23

Every member of the defense team here has come in and

24

not objected to fees where there's been an infinitely

I miss him every day.

One

He also

I don't
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1

greater financial benefit to the plaintiff's lawyer

2

that they've negotiated than will go to a class

3

member.

4

bupkes, zero, nada, nothing.

5

versus Merrimac fees of the '80s.

Why is it infinite?

6

MR. JENKINS:

7

THE COURT:

Because the class got
Then we have the Monitor
Remember that era?

I was here, Your Honor.
I actually had some hair.

8

You know, I'm not saying it would ever approach the

9

fullness of you or Mr. Brown or Mr. Stone, but I had

10

hair back in the '80s.

11

deal, and a takeover premium would go up because

12

there's multiple bidders, and then the monitors would

13

get $3 1/2 million for monitoring a bidding contest.

14

Get fees all the time.

15

benefit of 1.4 million on a deal of, you know, a

16

gazillion.

17

And people can come in a big

33 percent of a financial

Why aren't they, then, just -- what's

18

a windfall?

There's got to be an entire -- just

19

categories of windfalls that you and every defense

20

lawyer in this room have sat there -- not only sat

21

there and not opposed, you have shaped a world of

22

windfalls.

23

of carbon if we had turbines fueled by that wind;

24

right?

We could fuel -- we could actually get rid
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1

MR. JENKINS:

2

THE COURT:

However, Your Honor -But, however, we have this

3

one case where it's a windfall after people fully go

4

to trial in an entire fairness case, get a litigated

5

judgment of over a billion dollars despite, frankly,

6

the judge's initial skepticism about their theory,

7

extremely able counsel, and what I award them will be

8

a windfall.

9
10

MR. JENKINS:

We're trying to get you not to award --

11
12

Well, no, Your Honor.

THE COURT:

No, no.

What is the level

at which it becomes a windfall?

13

MR. JENKINS:

I think it becomes a

14

windfall, Your Honor -- and I do think that is a

15

useful term.

16

and I understand it can be misused; but a windfall

17

refers to something that goes well beyond the rational

18

expectations of the parties and they just luck into

19

it.

I understand Your Honor saying it's not,

20

Now, Your Honor, I would suggest --

21

THE COURT:

22

MR. JENKINS:

23
24

And, again, I just -As a definition, Your

Honor.
THE COURT:

Okay.

So --
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1

MR. JENKINS:

2

THE COURT:

As a definition.
So can we just monitor --

3

is that the new thing, that we should be applying for

4

executive comp, investment banker fees, the fees of

5

investment advisors?

6

have been M and A lawyers or two who have done, you

7

know, pretty good deals for themselves and turned

8

themselves into quasibankers.

9

It's even been -- frankly, there

MR. JENKINS:

Is that a windfall?
Your Honor, whether it

10

is or not, that doesn't actually argue against

11

windfalls.

12

THE COURT:

I'm trying to have a test.

13

Is it when the "E" word on the part of -- like,

14

lawyers are hardly entrepreneurial to begin with.

15

one of the people -- there's a lot of -- frankly, I'll

16

stand up for our profession anytime in M and A and say

17

the most important role in M and A transactions is the

18

lawyer, not the banker.

19

lawyers miss the particular, everybody gets hosed.

20

The bankers always make the big fees.

21

hourly rates.

22

conservative, not risktakers.

23

more risk taking than the typical lawyer.

24

Bankers have ranges.

And

If

The lawyers get

Lawyers often by temperament are
Plaintiffs' lawyers are

So is this just -- is it an envy test?
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1

Is it when someone looks at a fee and says "That's

2

just way too high" and no one, despite demonstrated

3

achievement, should get that much money out of one

4

case?

5

MR. JENKINS:

Your Honor, I will

6

say -- this is not Jenkins talking.

This is what I

7

believe the law of Delaware would be -- there will be

8

some limits applied by the Supreme Court.

9

little doubt of that, because at a certain level legal

I have

10

fees start to be so high, that they might destabilize

11

the system.

12

THE COURT:

Well, is it really the

13

case that what we're going to be is destabilized by

14

plaintiffs' lawyers -- no; plaintiffs' lawyers who go

15

to the mat for the class or for the derivative company

16

that they represent, that what we have now is a system

17

where it's just -- the incentives are really just too

18

much skewed in favor of the lawyers going to the mat,

19

and it's not these other things that you guys

20

negotiate all the time that are the windfalls, where

21

the only one who gets paid in a case are the defense

22

lawyers who get paid their hourly rate, their

23

conservative hourly rate, to negotiate the

24

not-to-oppose level of the plaintiff's lawyer, who
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1

then gets paid for having delivered a therapeutic,

2

intellectual value to the class of more information

3

about the deal that was sued upon?

4
5

MR. JENKINS:

Honor, Your Honor just changed --

6

THE COURT:

7

MR. JENKINS:

8

With respect, Your

No, no.
Previously we were

talking about --

9

THE COURT:

No, because you're trying

10

to create -- you just said we've got -- the Supreme

11

Court will impose limits because we're going to have a

12

societally -- I'm at a risk of destabilizing the

13

American republic.

14
15
16

MR. JENKINS:

I didn't say that, Your

Honor.
THE COURT:

And -- and -- well, what

17

I'm saying is I don't really get -- I haven't gone to

18

bed any of the years I've been on Chancery with the

19

sense that we have now bred a current generation of

20

plaintiffs' lawyers that are like pit bulls in the

21

sense of, whether they want to or not, whether it's in

22

their self-interest or not, they just can't help but

23

just try to tear at the flesh of whoever is on the

24

other side and that what you have to do is actually
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1

restrain them because they will never ever settle

2

early.

3

will have their throat ripped out by the defense,

4

they're going to do it even if it would be rational to

5

just settle peaceably and take the fee, but that we

6

just have bred this generation of just knock-down,

7

drag-out plaintiffs' lawyers where we can't get

8

cases -- frankly, the Court's just filled with plenary

9

hearings.

The federal courts are filled with plenary

10

hearings.

No one will recognize a good deal and

11

settle for something modest.

They will always -- if -- frankly, if they

12
13
14

Is that really where we are,
Mr. Jenkins?
MR. JENKINS:

I would say, Your Honor,

15

Your Honor has asked -- has answered a lot of

16

questions that I didn't pose and my answer was not

17

meant to say that.

18

THE COURT:

19

MR. JENKINS:

Okay.
At a certain level, yes,

20

indeed, I think you can run into problems.

I did not

21

say today we will run into problems, but I said --

22

Your Honor posed a hypothetical.

23

are certain limits.

24

and others have tested those limits.

Yes, I believe there

I believe the investment bankers
We have seen not
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1

only societal problems but a lot of political problems

2

derived from that.

3

is -- is.

4

So is it possible?

It certainly

Now, the question is whether this is a

5

windfall or not.

6

the most profound argument in favor it was a windfall,

7

of six years of doing very little and this case almost

8

was dismissed for lack of a prosecution.

9

one's normal case.

10

I would suggest, Your Honor, that

This is not

Now, Your Honor, I would not sit here

11

today -- stand here today and tell Your Honor there is

12

never a case where a $400 million fee is justified,

13

because I think one can come up with -- there have

14

been such cases before in the federal courts and I

15

think one can come up with such cases.

16

saying, Your Honor, that the risk that these

17

plaintiffs took should not be compensated, nor am I

18

saying that they did, in the end of the day, a bad

19

job.

20

everybody what they thought of this case.

21

they thought -- if they thought this was a case that

22

should be pursued aggressively, they could have had

23

this tried in 18 months.

24

I am not

But what I would say, Your Honor, is they showed

THE COURT:

Now, if

I understand that.

And
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1

I've asked -- I mean -- but they've started at 22 1/2

2

percent of the benefit.

3

for, which is not, by any means, at the high end of

4

things that have been awarded in this Court, which I

5

assume you would agree would be windfalls.

6

That's what they're asking

MR. JENKINS:

7

Honor.

8

specific facts.

Not necessarily, Your

I think you have to look at the facts, the

9

THE COURT:

Yeah.

You know, again,

10

I -- I've learned to get past this.

11

things that have been, you know, dressed up as

12

financial benefits, right -- this is a percentage of

13

the reduction of a termination fee that was already

14

1.75 to 1.5.

15

the interloper, and it creates a -- you know, a

16

quantifiable financial benefit of $4.2 million.

17

so we're only asking for 1 -- you know, 1.5.

I'm

18

sorry.

I've

19

seen all your briefs in them --

And we factor in the probable thing of

I've just seen a gazillion of those.

20

MR. JENKINS:

21

THE COURT:

22

MR. JENKINS:

23
24

But some of the

And

Your Honor --- and I --- I was objector's

counsel in PAX Communications.
THE COURT:

I mean -- right.

So, you
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1

know -- and -- and so I -- and I also know how slow

2

this case was.

3

people can go back in time on this case, you know, and

4

what it could have been or what it wasn't.

5

people resolve matters, okay?

6

And they ultimately, though, went to trial and won.

I got it moving.

7

MR. JENKINS:

8

who asked the key questions.

9

THE COURT:

10

MR. JENKINS:

11

THE COURT:

12

MR. JENKINS:

13

THE COURT:

I'm sure a lot of

That's why

Clients make decisions.

And it was Your Honor

It was -It was -you know --- Your Honor asked --- because I want to be

14

really clear about it.

15

was eventually won was basically exactly what

16

Mr. Brown got -- tried to get me to grant summary

17

judgment on.

18

and said "Your Honor, how can you pay" -- "how can you

19

face something" -- "how can you basically treat

20

something that's got a demonstrable market value and

21

treat it like it's got some hypothetical value and buy

22

a controlled company from the controller?"

23
24

The theory on which this case

It was exactly that.

Mr. Brown came in

Now, I am actually pretty -- I'm, you
know -- I'm a pretty conservative judge.

I don't

CHANCERY COURT REPORTERS
A2807

32

1

lightly buy stuff that doesn't make sense to me, and I

2

didn't buy it at summary judgment.

3

of questions.

4

test out Mr. Brown's theory, which all the defendants

5

were on notice of.

They were all inspired by me trying to

6
7

MR. JENKINS:

Oh, I'm not saying there

was anything wrong.

8
9

I asked all kinds

THE COURT:

In terms of putting it to

me, this is the Court of Chancery.

One of the great

10

things, you don't have a jury, and one of the things

11

can be a skeptical mind.

12

remember thinking this can't be real.

13

to be something.

14

that kind of stuff?

15

value like this?

16

Yeah, I asked a lot of questions, precisely because I

17

was skeptical of the theory, which is part of why I'm

18

not sure it was a windfall.

19

I remember the argument.

I

It's just got

Is it the public float?

Is it all

Does this really have a market

Is this just sort of a -- a thing?

MR. JENKINS:

Well, if Your Honor

20

hadn't asked the questions about whether the market

21

value was real, at least my reading of Your Honor's

22

opinion -- I wasn't here in court, but my reading of

23

Your Honor's opinion, really the central fact is -- is

24

whether that market value was real.

If Your Honor
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1

hadn't asked those questions, I'm not sure Your Honor

2

could have written that opinion.

3

THE COURT:

4

MR. JENKINS:

They --

You know what?
I'm not saying there's

5

anything wrong, because there isn't, with the Court

6

asking those questions.

7

THE COURT:

Well, but how are --

8

frankly, if I didn't ask the questions, the defendants

9

are going to tell me it was -- it was fiction?

10
11

MR. JENKINS:

I don't know, Your

Honor.

12

THE COURT:

I mean, I gave them a

13

chance.

I -- part of what I asked him was to tell me,

14

tell me it's illusory.

I mean, it's -- frankly, it's

15

fair notice to people.

And when you sit there and say

16

"No; there's a great market for our stock" and you

17

don't understand the implication of your own answer as

18

a -- I mean, that -- that's -- that was why I was

19

doing it, was to test their theory.

20

Mr. Brown should -- he should rely on the market price

21

unless there was some argument that it was not a

22

reliable indication of value; right?

23

MR. JENKINS:

24

THE COURT:

Frankly,

Well, Your Honor, I -He was supposed to prove
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1

it was a real value?

2
3

MR. JENKINS:

All I'm noting is it was

Your Honor's questions.

4

THE COURT:

I did ask -- yeah.

Again,

5

it was -- it was because -- as I said, I was here;

6

right?

7

be the fact finder.

8

And so I wanted to test it out before myself before I

9

relied upon it.

And one of the things -- you know, I have to
I was skeptical to their theory.

I wanted to give the defense a chance

10

to tell me -- you know, I was surprised the defense,

11

frankly, didn't have any market efficiency argument or

12

anything like that, because it's kind of -- when

13

you -- if you start from the idea that Southern Peru's

14

stock trading price was real, you know, I'm not

15

sure -- frankly, I think there's an argument under

16

Rule 56 I should have granted the summary judgment

17

motion.

18
19

MR. JENKINS:

Perhaps, but I know Your

Honor didn't.

20

THE COURT:

Well, I didn't because,

21

honestly, I was skeptical of their theory.

22

what I mean about calling it a windfall, which is

23

their theory -- he had -- Mr. Brown had an Occam's

24

razor approach to this in some ways.

And that's

He came in and
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1

said "We have a proven market value of the currency

2

used in an acquisition.

3

of the deal, and there isn't any valuation in the

4

record that suggests that what you got was anywhere

5

near that."

6

It was worth this on the day

I said, "Come now.

7

currency.

8

hear the case at trial."

Thinly traded

Probably not a real value.

9

I'm going to

The defendants know all that.

10

clients know.

11

Mexico had its eye on the ball the whole time.

12

Whatever happened, it said 3.1 billion.

13

whether they thought it was real or not.

14

get to trial, I know what the theory of plaintiffs is

15

and I'm still kind of skeptical.

16

They're sophisticated people.

The
Grupo

They knew
So when we

But what I'm saying about windfall,

17

did I ask the questions?

I mean, yeah.

Sometimes

18

it's interesting.

19

member of this Court -- and I'm not the only one.

20

Vice Chancellor Lamb used to do it all the time,

21

Chancellor Chandler.

22

know, defense lawyers -- you know, sometimes we have

23

to do this for defense lawyers.

24

witness to say yes or no.

As you know, Mr. Jenkins, when a

It's amazing when either -- you

You can't get the

Someone like me turns to
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1

the left and says "It's been about 10 minutes now.

2

it yes or is it no?"

3

yes or no.

4

And all of a sudden it goes to

So -MR. JENKINS:

I have no criticism of

5

the Court asking questions.

6

the Court's job, and I'm not --

7

Is

THE COURT:

I believe it's part of

But what I'm saying is, in

8

terms of my own actions, because I was here, I was

9

actually -- in terms of the windfall idea, the idea

10

that -- I don't -- the basic idea I ultimately

11

embrace, which is that you do have to make a value --

12

you do have to match up the value of the acquisition

13

currency, and you can't pretend that we don't live in

14

a nation with money, that was the plaintiff's theory.

15

That wasn't mine.

16

MR. JENKINS:

Having read the briefs,

17

Your Honor, I -- I might think that's not a hundred

18

percent overlap there.

But let me --

19

THE COURT:

No, no.

20

MR. JENKINS:

21

THE COURT:

-- at least move on -And you might say -- look,

22

do I do my own -- do I look at the record hard myself?

23

Of course.

24

I'm a judge.

Okay?

MR. JENKINS:

That's your job.

No,
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1

I'm not saying in any way that's what the Court

2

shouldn't do.

3

application there is a windfall aspect.

4

What I am suggesting in their

And let me turn to this chart, Your

5

Honor.

I'll try to make this brief because Your Honor

6

doesn't have all day.

7

and let me hand up to the Court and Your Honor's clerk

8

copies, with the Court's permission.

9

If Mr. Cordo can pass this out

THE COURT:

10

MR. JENKINS:

Uh-huh.
Now, Your Honor, I will

11

not swear all these calculations are correct; but I am

12

told that they are made by Excel and, therefore, not

13

attorneys and, therefore, probably more likely to be

14

correct than not.

15

What we've put here, Your Honor, is

16

they're all federal cases except for this one.

17

these cases from the federal courts where we have the

18

total hours billed, value of time, blended hourly

19

rate, out-of-pocket expenses, the total fee award all

20

in, the effective hourly rate -- that includes in the

21

calculation the out-of-pocket expenses -- and the

22

multiplier.

23
24

All

And as Your Honor can see, we -- that
with all these big federal cases -- some -- most of
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1

them in the end settled.

2

trial.

3

hourly rate.

4

application would show 123 times the normal hourly

5

rate.

6

Some I believe did go to

Most of them show 2, 3, 4, 5, or 8 times an
This case and our friend's fee

Now, in Delaware we do not only look

7

at the hourly rate, but we do look at -- it is

8

something significant.

9

Your Honor, I would ask, that makes it so much an

10

order of magnitude, almost an order and a half of

11

magnitude in that column --

What is it about this case,

12

THE COURT:

13

MR. JENKINS:

14

Was the Enron case tried?
I don't believe so, Your

Honor.

15

THE COURT:

Was, like, every other

16

plaintiff's lawyer in the United States of America

17

putatively billing on the Enron matter?

18

MR. JENKINS:

Yes, Your Honor.

19

One of the things -- if Your Honor

20

says, you know, some of these hourly -- these hourly

21

totals, would I trust all those hours?

22

Honor --

23

THE COURT:

24

MR. JENKINS:

No, Your

How many of these --- whereas I do trust
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1

them here.

2

THE COURT:

3

MR. JENKINS:

-- were tried?
I would have to check,

4

Your Honor.

5

them were huge -- huge matters.

6

case did not take --

7

Most of them were settled, but most of

THE COURT:

The trial in this

Most of these were also

8

matters in which the principal fee should have gone to

9

the people of the United States of America or the

10

people of particular states of the United States of

11

America.

12

MR. JENKINS:

I think the stockholders

13

were cheated in most of these companies, too, Your

14

Honor.

15

THE COURT:

No.

No.

What I mean is

16

if there was any fee to be awarded for remediation in

17

many of these cases, it was because -- remember -- I

18

mean, I don't -- I'm not saying that the plaintiffs'

19

bar doesn't do some good work.

20

and Exchange Commission, state attorney generals and

21

U.S. attorneys and accounting standards, most of the

22

stuff just doesn't even happen.

23

you're coming in and you resolve the civil actions as

24

part of the governmental, you know, thing -- I mean,

Without the Securities

And -- and, you know,
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1

I'm not saying people didn't do good work in Enron.

2

mean, in the whole system there was massive fraud.

3

But my sense is that, you know, there were people went

4

to prison, I believe.

5

MR. JENKINS:

6

did.

7

things.

Yes, Your Honor, they

And in other of these -- it's a variety of

8
9

But if we look at this as a reality
check -- and I think, at a minimum, what our cases say

10

is the hours should be looked at, reality checked.

11

The suggestion here is this is an order of magnitude

12

greater than any of these other a hundred

13

million-dollar fee award cases.

14

is it about this case?

15
16

I

And I would ask what

Was it tried?

THE COURT:

Yes.

Were any of the other ones

tried?

17

MR. JENKINS:

I believe so, Your

18

Honor, but I'm going to have to -- I cannot --

19

standing here, I can't tell Your Honor.

20

back to Your Honor on which.

21

And trial is important.

I can get

I'm not --

22

I'm not saying that trial isn't important, going

23

through trial.

24

weeks.

But in this case trial was a couple of

It wasn't -- it wasn't one of these -CHANCERY COURT REPORTERS
A2816

41

1
2

THE COURT:
was a couple weeks.

3
4

And in fairness, it

It was shorter than that.

MR. JENKINS:

Well, it was -- it was

not an enormous --

5
6

No.

THE COURT:

It just felt like a couple

weeks.

7

MR. JENKINS:

I know Mr. Renck was

8

gone for -- maybe he wasn't telling me quite where he

9

was that whole time.

10

THE COURT:

Well, I'm sure he doesn't;

11

but that's been a problem of his for a long time we've

12

all known about.

13
14

MR. JENKINS:

WorldCom 2005 and

Allapattah, Mr. Cordo tells me, were, indeed, tried.

15

THE COURT:

16

MR. JENKINS:

Okay.
But the trial here was

17

not -- it was big, but it wasn't enormous.

18

out of control.

19

It wasn't

It wasn't anything like that.
Effort, real effort was put in this

20

case, but it took place over six years -- years.

21

I suggest, Your Honor, the reality check of that says

22

there would be, in fact, something incorrect about

23

what they're seeking.

24

And

Now let me explain why, Your Honor.
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1

This is where I think I heard before about well, we're

2

wrong on what we're arguing.

3

arguing what my friends think we are.

4

First, the benefit claimed is

5

1.9 billion.

6

of interest.

That includes approximately 600 million

7

THE COURT:

8

MR. JENKINS:

9

And I don't think we're

Yes.
I believe, Your Honor,

given the -- given the six -- six and some years that

10

it took to get this case on, it is inappropriate to

11

compensate counsel out of the interest.

12

The second is -- then we're down to

13

about 1.263 billion.

That -- that stock will be

14

coming back to my client.

15

Your Honor says you award stock to make it easier to

16

pay; but when you think of this as an equitable

17

remedy, since too much stock was issued, according to

18

Your Honor's opinion, the logical remedy is, in fact,

19

to cut that stock award --

20

THE COURT:

21

Revlon/Time-Warner games.

22

avoid Revlon duties.

23
24

Now, I think Your Honor --

No, I don't need to play
I'm not a CEO trying to

MR. JENKINS:

I'm not talking about

Revlon duties, Your Honor.
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1

THE COURT:

I mean, I don't find --

2

the fact that it was a stock deal to me doesn't have

3

any logical translation into that the damage award to

4

the company should be in stock versus cash.

5

simply -- you know, whether people believe it or not

6

on the defense side, I tried to be conservative in the

7

remedy.

8

were even more substantial for Grupo Mexico.

9

thought, as a financing matter, it would be, frankly,

I was

There were many remedial options here which
I

10

easier for them and would have -- because of the

11

nature of the company and the effect for the company,

12

it was a way that you could do it which would be more

13

defendant-friendly without any real harm to the

14

company in terms of the benefit it was receiving.

15

I -- I don't distinguish it at all.

So

16

And, again, if the directors wish to

17

sue themselves for waste for their substantial stock

18

buybacks -- I mean, there was some implication -- I'm

19

a pretty good reader of briefs, and I'm not the only

20

fairly good reader of briefs in my chambers.

21

all got the impression that people were basically

22

saying there wasn't any fund, there really wasn't a

23

benefit to the company because, you know, it's just a

24

reduction in the stock and --

And we
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1

MR. JENKINS:

2

the company.

3

stockholders, Your Honor.

4

There is no benefit to

There is benefit to the minority
Let me explain why.

THE COURT:

Yeah.

See, I don't want

5

to hear about it, because unless your directors want

6

to plead -- really, unless the directors wish to plead

7

a declaratory judgment against themselves for waste

8

for their approval of -- I think I have it here --

9
10

MR. JENKINS:

They buy back stock all

the time, Your Honor.

11

THE COURT:

They have -- since 19 --

12

since 2000 -- I still think it's, like, the last

13

century.

14

back?

15
16
17

Since 2008, do you know how much they bought

MR. JENKINS:

They bought back tens of

millions of shares, Your Honor.
THE COURT:

Oh, no; more than that.

18

Don't trivialize their commitment to this nonbenefit

19

to themselves as a company.

20

purchased $715 million of their shares.

21
22
23
24

MR. JENKINS:

They have -- they have

That would be tens of

millions of shares, Your Honor.
THE COURT:
You were saying 10.

Oh, no.

I understand.

See, we all know.

You're a
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1

great -- really good litigator.

2
3

MR. JENKINS:
of shares, Your Honor.

4
5

THE COURT:
shares.

6
7

Oh, tens of millions of

Okay.
MR. JENKINS:

millions of dollars.

8
9

I said tens of millions

Yeah.

It's not tens of

It's tens of millions of shares.

THE COURT:

Right.

So the point is

the directors of the company have a demonstrated

10

700 million -- in excess -- they've actually approved

11

up to a billion in authority to do this thing.

12

assuming that they're good directors, faithful

13

fiduciaries who are trying to benefit what's called

14

Southern Copper now, I think, by taking beneficial

15

action.

16

actual market value, 700 million bucks, if you can

17

reduce your outstanding shares in this way, that's a

18

huge benefit to directors who have approved that

19

program.

20

I'm

And if you can, therefore -- if you're paying

And I'm just going to -- I'll let you

21

-- if you wish to appeal, you can make the argument to

22

the Supreme Court; but I'm just -- my mind,

23

Mr. Jenkins, in the preholiday mode, my mind is not

24

sufficiently elastic and -- to hold in these
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1

incompatible ideas -- these seemingly incompatible

2

ideas.

And so I'm -- I'm not able --

3
4

MR. JENKINS:
Honor?

5

THE COURT:

6

MR. JENKINS:

7

THE COURT:

8

MR. JENKINS:

9

Three minutes, Your

No.
One minute?
No.
Can I say they're not

incompatible?

10

THE COURT:

You can say that, and I'll

11

accept you believe that the distinction between

12

receiving back a ginormous amount of shares from the

13

controller is of no benefit to the company, but buying

14

back a ginormous amount of shares from the public at

15

market is.

That's --

16

MR. JENKINS:

17

that, Your Honor.

18

stockholders.

19

I don't -- I don't argue

I say they both help the

THE COURT:

What I'm saying is -- no.

20

See, here's my other -- I'm going to say a simple

21

thing about my acknowledgment about what our law is

22

about.

23

companies and the company is solvent, the reason they

24

take action is to benefit the equity holders, assuming

When boards of directors act on behalf of
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1

they satisfy all the contract claims and legal

2

obligations.

3

cash mergers when people say the objective of a cash

4

merger is obviously to benefit the stockholders.

5

can negotiate a cash merger because you think it's

6

good for the stockholders to sell the company.

And that's why it's never made sense in

7

You

Derivative actions, the reason it's

8

called a derivative action, it's about who gets to

9

control things.

It's not that stockholders don't get

10

to benefit from a derivative action.

11

do, but they benefit derivatively of the company and

12

the control goes to the company.

13

disregard the corporate entity.

14

Of course they

And we don't

So I believe there's a huge corporate

15

benefit that's perfectly in accordance with the

16

board's own demonstrated stock buyback program.

17

if -- we disagree about -- it's really not going to

18

affect the fee.

19

Supreme Court.

20

read your brief, I read Mr. Stone's.

21

don't really get it.

22

And

I mean, it may affect it on the
But what I'm saying, Mr. Jenkins, I
You know, I

And so --

MR. JENKINS:

Your Honor, if Your

23

Honor instructs me not to -- but I do think the stock

24

buyback's like a dividend.

I think it helps the
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1

stockholders.

2

THE COURT:

And if it's -- if a stock

3

buyback is like a dividend in the sense that, you

4

know, it makes the rest more valuable --

5

MR. JENKINS:

6

THE COURT:

7

MR. JENKINS:

8

-- then so does this.
It increases -- buyback

increases the per-share value.

9
10

Yes.

THE COURT:

This is like a free stock

buyback program funded by the --

11

MR. JENKINS:

12

THE COURT:

It's exactly that.
And that's why it's a

13

benefit to the company, just like the existing buyback

14

program.

15

MR. JENKINS:

If you take the existing

16

buyback program as a benefit to the stockholders like

17

a dividend is, you don't reach that conclusion.

18

doesn't increase the enterprise value of the company

19

at all.

20

THE COURT:

It

Many things that companies

21

do -- again, that's not the point of a derivative

22

action.

23

it be paid in cash, that's a different argument.

24

can factor it into cash, too.

If you want -- again, if you want me to have
You
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1

So, you know, if you -- you know --

2

and there are ways to do it.

3

discount it.

4

these kind of arguments is simply take away the

5

charity I gave for an efficient way to satisfy

6

judgment and to say, in equity, I did it in equity.

7

It's now being wielded as some sort of boomerang.

8

I'll just simply end the game and it can just be

9

satisfied in cash, in which case there won't be any --

10

Again, my simplest way of dealing with

And

any question.

11
12

But I'm not going to

MR. JENKINS:

And economically, Your

Honor, the two have a different effect --

13

THE COURT:

14

MR. JENKINS:

Well --- is all I'm saying.

15

believe if -- I will not go into it, Your Honor,

16

because I've -- I've heard Your Honor --

17

THE COURT:

I

I'm sure it has a

18

complicated -- I'm sure, especially in a nation like

19

ours, where we still lead in -- we do lead in the

20

innovative area of tax complications, that I'm sure

21

that there is.

22

if you all agree on this side of the table you want to

23

structure it as a cash award, I really -- I'm not sure

24

that Mr. Brown and his folks would really care.

But, you know, if you and Mr. Stone,
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1

MR. JENKINS:

And, Your Honor, on --

2

for the company, it's not for us to say what the award

3

is.

4

have certain ramifications.

5

inarguable as a matter of economics, just like any

6

stock buyback.

7

wrong.

What I'm saying is if the award is stock, it does

I am not arguing stock buybacks are

8
9

I believe those are

THE COURT:

Is it a bad approach?

Do

you not want it?

10

MR. JENKINS:

11

THE COURT:

Pardon?
Why would you not want it?

12

Why would the company not want it?

13

has, like, 289 million of stock buybacks to do.

14

MR. JENKINS:

The company still

It's -- it has a -- a

15

lot of authority, and it probably in the future will

16

get more, assuming the price of copper stays up.

17

THE COURT:

Right.

So, again, I think

18

-- here's what I would say.

19

Buffett was planning to buy back a billion dollars in

20

stock at market over the next three years and he could

21

get a billion dollars of the stock back for nothing, I

22

think Warren Buffett would like that.

23
24

MR. JENKINS:
Honor.

I believe if Warren

He probably would, Your

Warren Buffett has also argued stock buybacks
CHANCERY COURT REPORTERS
A2826

51

1

help the stockholders.

2

the corporations.

3

He's never argued they helped

THE COURT:

Okay.

Again, you're in a

4

different universe than I am where you believe that

5

the purpose of derivative action, when it measures

6

whether the first impact is on the company or

7

something like that, that that means that when

8

boards -- that the recovery has to be measured simply

9

in terms of the balance sheet of the company as

10

opposed to whether it's a benefit to the company's

11

policies.

12

is good for the company and its stockholders to buy

13

back masses amounts of stock.

14
15

Your clients are on record saying that it

MR. JENKINS:

That's correct, Your

Honor.

16

THE COURT:

When they go -- if you

17

want to go on appeal, say that I shouldn't think it's

18

a benefit to the company and that -- and that your

19

clients are confessing that they're engaged in

20

ridiculously inappropriate behavior, that's fine; but

21

people run companies when they're solvent for the

22

benefit of the stockholders.

23

with that.

24

action that stockholders of the company get healthier.

There's nothing wrong

And there's nothing wrong in a derivative
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1

The derivative action is an instrument to make sure

2

that the stuff is controlled for the benefit of the

3

company as a whole.

4

MR. JENKINS:

5

THE COURT:

I agree, Your Honor.
And I don't hear your

6

clients objecting to the form of the remedy.

7

hear them really saying it's not really a benefit;

8

it's just a benefit to the stockholders.

9

companies try to make money for stockholders.

10
11

MR. JENKINS:

I just

Well,

Your Honor, we're not

saying benefit for the stockholders is a bad thing.

12

THE COURT:

And guess what?

I can

13

quantify one of the benefits to the company really

14

easily.

15

MR. JENKINS:

16

THE COURT:

I'm sorry, Your Honor.
Well, if the company was

17

allocating an additional $289 million to buying back

18

stock in the foreseeable future, now I don't have to

19

do that.

20

really wants to still buy back another 289 on top of

21

this, it just shows what a wicked cool benefit it

22

really is to the company.

23

board still believes it's good for the company to

24

still do the full billion plus this, it's just got to

Right?

Or you get -- or, if the company

Well, if the company's
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1

be wicked great.

2

MR. JENKINS:

What -- what I would

3

just argue, Your Honor, is -- is -- I understand what

4

Your Honor is saying, that the substitutes could

5

substitute for another buyback and the company has

6

money.

7

Your Honor is saying.

But otherwise I would just say I hear what

8

THE COURT:

9

MR. JENKINS:

Uh-huh.
But the arguments Your

10

Honor is making for our side aren't quite what we're

11

saying.

12

THE COURT:

Okay.

13

not -- and that's what I said.

14

too subtle for me.

15
16
17

MR. JENKINS:
okay.

Well, I -- I'm

Sometimes things are

I -- I -- Your Honor,

Very well.
THE COURT:

I got your point.

And

18

I'm -- and -- and your papers were excellent, and

19

I've -- and I get your central point, too, on the

20

legal fee, Mr. Jenkins.

21
22

MR. JENKINS:

In which case, Your

Honor, I should sit down.

23

THE COURT:

24

Mr. Stone.

Uh-huh.
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1

MR. STONE:

Your Honor, I really don't

2

have anything to add.

I think Mr. Jenkins and you

3

have had plenty of discussion about some of the

4

issues.

5

my hand at the same arguments.

I don't want to agitate the Court by trying

6

I would only mention that I just think

7

it's not realistic to think that there are not limits

8

on the common benefit doctrine.

9

some limits.

There have got to be

At some point a fee award becomes

10

unconscionable.

And we would suggest that the

11

Sugarland test was set up for that reason.

12

eight factors, not one.

13

and effort has to be a check on the size of any fee

14

award.

And we believe that the time

And in this case it's wildly excessive.

15

THE COURT:

16

Mr. Brown.

17

MR. BROWN:

18

It's got

Thank you, Mr. Stone.

Just a couple of things,

Your Honor.

19

All these cases are federal securities

20

cases.

And what happens in federal court is these --

21

these are cases handled by huge federal securities

22

class action firms.

23

federal court you don't get paid unless you have hours

24

-- you know, just hours out the wazoo.

And they know very well in

And so what
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1

happens is they just throw -- and that's -- that's not

2

our approach here in Delaware, and that's just not

3

what we do.

4

they do, then that's what it is.

5

to throw --

And if it means we don't get a fee like
We're not just going

6

THE COURT:

You have to have a huge

7

lodestar out your wazoo --

8

MR. BROWN:

I mean, we're --

9

THE COURT:

-- is that the idea?

10

MR. BROWN:

I mean -- and so that's

11

just a reality of what happens.

12

lodestar is real important.

13

lawyers are thrown at things.

14

criticizing it.

15

incentive process that's been created.

16

what happens.

17

I mean, they know

So just boatloads of
And, you know, I'm not

That's just the -- that's the

A couple little points.

And so that's

You know, it

18

is correct, Your Honor asked very important questions;

19

but, you know, Mr. Jenkins wasn't at the trial.

20

doesn't really know what happened.

21

about the key witness of Mr. Handelsman.

22

question, "What's the stock worth?"

23

"It's worth the market price."

24

of left it because we were afraid the guy was going to

He

We're all talking
We asked the

And he said,

I mean, we -- we kind
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1

wake up and give answers helpful to the defendants.

2

And when Your Honor started pressing him, we were oh,

3

like, no.

4

wake up here.

5

He's going to get a chance to -- he might
And he didn't.
So, I mean, it's not that we didn't

6

ask the right questions, I don't think.

7

Honor really pressed him on the important point where

8

we brought him to where we thought, you know -- to the

9

praecipe where we were kind of afraid to --

10

THE COURT:

Well, no.

I mean, Your

I get -- I

11

mean, you're -- I'm in a different position than you

12

are.

13

MR. BROWN:

I understand that.

14

THE COURT:

I asked the why.

I asked

15

the, you know -- you're, like, "I got him so far where

16

I need him to go and I don't need the devastating" --

17

MR. BROWN:

So basically what they're

18

saying is, you know, we didn't do a good job at the

19

trial, we didn't ask the right questions, it was all

20

the Court's questioning.

21

to some extent it is all the Court's doing.

22

the 105-page opinion.

23

that's the process here.

24

know, we leave it up to Your Honor to make the

It's funny.

In these cases,
You wrote

You do all the analysis.

But

And so, I mean, I -- you
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1

assessment and -- of, you know -- that's appropriate

2

in the case.

3

Now, you know, I -- it's incredible to

4

me that the -- the guy -- the person who's purportedly

5

representing the company can stand up here and say --

6

in effect, what he's saying is Your Honor's made --

7

there's an inadvertent effect of Your Honor's

8

decision; that is, you're really not granting them a

9

$1.2 billion recovery because you're letting the

10

company -- the defendant repay it in stock.

11

ethical obligation to come in here, if he's

12

representing the company, and argue that that should

13

be taken out of the opinion because it -- it's really

14

not a benefit to the company.

15

position is, and has to be based on Mr. Jenkins'

16

arguments, that that should be taken out of the

17

opinion, that they should be made to pay it in cash

18

because they believe the -- that even though the Court

19

wasn't attempting -- or we don't believe the Court was

20

trying to lessen the -- the judgment, it, in fact,

21

does.

22

He has an

And so the company's

So, I mean, I think the company's here

23

on record saying that that should be -- the option to

24

pay in stock should be removed because that has to be
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1

their position.

2

they're --

3

Because if they're trying to -- if

THE COURT:

4

yourself?

5

I --

6

Are you looking for that

Do you understand that argument?

MR. BROWN:

I mean,

I don't think it matters.

7

I mean, I don't know why Southern -- why Grupo Mexico

8

won't just tell us what they're going to do.

9
10

MR. BROWN:

But whether they're going

to pay it in cash or stock, anyway --

13
14

I assume they're going to

appeal.

11
12

THE COURT:

THE COURT:

That would be my -- you

know, unless you-all, you know --

15

MR. BROWN:

Right, right.

16

THE COURT:

-- work something out.

17

And you haven't done it to date.

18

MR. BROWN:

So ...

There's never going --

19

this is beyond working out, this case.

20

to the very, very, very end; petition for cert., I'm

21

sure.

22

that's ever going to be resolved.

23
24

This is going

I mean, they'll do -- it's just not something

Now, Mr. Jenkins did say we shouldn't
get a fee on the interest.

Well, first of all, I
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1

think we're already -- that's already factored into

2

this, you know, the -- the conservative nature of

3

the -- but, you know -- I'm not going to -- I'm not

4

here in any way, shape, or form to reargue about what

5

happened.

6

But the fact of the matter is

7

basically, you know, there was 18 months of this case,

8

from '96 through the first half of '97, where there

9

were document requests outstanding to the defendants

10

that they were basically dragging their feet, not

11

responding to; and we let it sit or we didn't press

12

them as hard as we should.

13

think -- from -- when you're dealing with a long-term

14

money damage case, some of the most successful ones my

15

firm has ever had, you know, take a long time.

16

letting it get some whiskers is not per se an

17

inappropriate strategy, where it's the defendants that

18

are dragging their feet.

19

documents and said "We want a scheduling order."

20

you know, the fact that we --

21

THE COURT:

And, honestly, though, I

But

They could have produced the
And,

I don't think you really

22

want to rest much of your argument on, you know, the

23

vigor of the early stages of this litigation, do you?

24

MR. BROWN:

No.

And, you know,

CHANCERY COURT REPORTERS
A2835

60

1

we've -- we're -- we've tried to ask for -- I know

2

it's a lot of money, but we've asked for, you know, a

3

percentage that's a lot less than -- or that's

4

significantly less than what the Court said it would

5

award or indicated it would be awarded in cases like

6

this that are tried.

7

So, you know, if that's -- if we ask

8

for too much, then Your Honor's going to reward

9

whatever Your Honor thinks is appropriate.

10

have broad discretion to -- to do that.

11
12

And you

So ... that's all I have, unless Your
Honor has anything else.

13

THE COURT:

14

MR. JENKINS:

Mr. Jenkins?
Might I just be heard on

15

the matter of my ethical obligation, Your Honor?

16

I --

17

THE COURT:

18

MR. JENKINS:

Yeah.

And

That's a bad word.

I know my friend,

19

Mr. Brown, did not mean it as a personal

20

disparagement.

21

derivative cases, Your Honor, with the benefit going

22

to the stockholders.

23

settling a derivative case with a benefit going to the

24

stockholders --

I've settled a lot of cases,

There's no problem, I think, in
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1

THE COURT:

Uh-huh.

2

MR. JENKINS:

-- even though it's a

3

derivative, not a class action.

What we acknowledge,

4

Your Honor, what we tried to acknowledge in the brief,

5

is there's a significant benefit here to the minority

6

stockholders that is worth in the hundreds of millions

7

of dollars.

8

obligation for me to say that well, no, that's not

9

good.

I do not think that there's any ethical

I think that is, under Your Honor's opinion,

10

the appropriate remedy based on -- on what Your Honor

11

found.

12

So helping out the minority

13

stockholders would, in fact, given Your Honor's

14

opinion, be appropriate.

15

violated any ethical duty to my clients, nor to the

16

stockholders.

I don't think I have

17

Thank you, Your Honor.

18

THE COURT:

19

And thank you, Counsel.

Thank you, Mr. Jenkins.
I know this

20

is a difficult -- it is an unusual case.

And if -- if

21

anyone thinks that I didn't wrestle with it a long

22

time before I issued this decision, I did.

23

why, when I -- honestly, when I hear things like

24

"windfall," which I understand -- I mean, I get the --

And that's
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1

where reasonable minds in good faith would come to

2

using that word, it's one I'm resistant of, to be

3

honest, in this context, because I do know that I did

4

not immediately embrace Mr. Brown's theory and ask an

5

awful lot of questions about that theory to people

6

throughout the process.

7

after, you know, argument, post-trial argument, and

8

went over and over it against the record to test it.

9

And I continued to ask it

So I'm going to give you a ruling

10

today.

11

you'll be going to Dover and it will be an interesting

12

oral argument down there.

13

I'm going to let you move on.

I have no doubt

As an initial matter, I have to

14

address something that no one touched upon today,

15

but -- which is that the plaintiff raised the question

16

by a letter of whether I should have adjusted for the

17

hundred million-dollar transaction dividend when I

18

calculated the remedy owed Southern Peru.

19

plaintiff pointed out that the dividend had already

20

been paid by the date on which the merger between

21

Southern Peru and Minera closed and that it was a

22

mistake to adjust the price as of the closing date

23

downward to reflect the dividend.

24

This was not a clerical error.

And the

That was a mistake.

It was a mistake in
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1

analysis and an oversight on my part.

And the purpose

2

of my remedy calculation, as clearly stated in the

3

opinion, was to take the difference between what

4

Southern Peru paid for Minera on the date of closing

5

as determined by its then-current market price and the

6

price that Southern Peru should have paid, absent a

7

breach of fiduciary duty.

8

already been paid, Southern Peru's share price as of

9

April 1st, 2005, was an accurate reflection of its

Because the dividend had

10

market value and should not have been adjusted for the

11

dividend.

12

I know that the plaintiffs -- the

13

defendants took issues with this substantively.

14

Honestly, I think the plaintiffs should have used the

15

formality of a motion.

16

Adams and John Adams, do a hundred million-dollar

17

letter.

18

sharpen your pencils and do a motion.

19

treat it as a motion.

You know, this is not Abigail

I think you could, you know -- might want to

20

But I will

I did not -- and the defendants'

21

response to it, which is that it would be a double

22

payment to the stockholders, that didn't make any

23

sense to me.

24

my remedy but not in making this analytical mistake.

I -- I was trying to be conservative in
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1

In fact, you know, the formula I used, one of the

2

things that I did to be conservative was actually to

3

use a bargaining position of the special committee.

4

And I used it not because I thought it was an

5

aggressive bargaining position of the special

6

committee, but to give the special committee and its

7

advisors some credit for thinking.

8

few indications in the record of something that they

9

thought was actually a responsible value.

10

It was one of the

And so it was actually not put in

11

there in any way to inflate.

12

some credit to the special committee.

13

thought that it was an absurd ask, I would have never

14

used it.

15

aggressive bargaining move.

16

aggressive bargaining moves by the special committee.

17

I saw some innovative valuation moves, but I didn't

18

see any aggressive bargaining moves.

19

It was actually to give
If I had

I didn't think it was any, really,
I didn't actually see any

But I'm going to amend the opinion,

20

treat the plaintiff's letter -- having treated the

21

plaintiff's letter essentially as a motion under Rule

22

59(e).

23

the remedy, and I'm going to correct them.

24

And I made a substantive error in calculating

The -- I am now going to address the
CHANCERY COURT REPORTERS
A2840

65

1

central issue of the day, which is the petition for

2

attorneys' fees.

3

And Mr. Brown and his team have asked

4

for a total of fees and expenses in the amount of

5

$22 1/2 million.

6

would like -- usually $22 1/2 million would be a lot.

7

It's just peanuts, you know, today.

8

percent of the derivative recovery in this action.

9

And, you know, the law is pretty settled here.

That's -- 22 1/2 percent.

They

But 22 1/2

When

10

the efforts of a plaintiff on behalf of a corporation

11

result in the creation of a common fund, the Court

12

should award reasonable attorneys' fees and expenses

13

incurred by the plaintiff in achieving the benefit.

14

Typically a-percentage-of-the-benefit approach is used

15

if the benefit achieved is quantifiable.

16

however it's paid here, it's a fund.

17

the company shares worth X, it's a fund of shares.

18

a world where you can factor assets into money, it's a

19

fund.

20

you know, other things that are of value?

21

a fund.

22

we look in Delaware at the fund as a kind of focal

23

point.

24

award is a matter within the Court's discretion.

Would a fund not be gold?

You know,

If you give back
In

Would a fund not be,
Yeah.

It's

And a litigant -- and, you know, oftentimes

And determining the percentage of the fund to
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1

The aptly-named Sugarland factor,

2

perhaps never more aptly-named than today, tell us to

3

look at the benefit achieved, the difficulty and

4

complexity of the litigation, the effort expended, the

5

risk-taking, the standing and ability of counsel.

6

the most important factor, the cases suggest, is the

7

benefit.

8

of over 1.3 billion plus interest.

But

In this case it's enormous - a common fund

9

Now, we went through -- Mr. Jenkins

10

and I talked a little bit about -- the defendants sort

11

of say there's not really a common fund because

12

there's not any actual payment of cash to Southern

13

Peru.

14

actually -- you know, I can change my thing.

15

everybody wants -- but I'm not going to do that to the

16

defendants.

17

have stock canceled.

18

billion-dollar set-aside -- had set aside a billion

19

dollars to do stock buybacks, has done $711 million

20

worth of them in the last couple years, is still doing

21

more, again, a simpleton like me doesn't understand

22

that when -- how when the board does it at market,

23

it's a benefit to the company and its stockholders and

24

a proper fiduciary decision; but when it's received by

You know, I just don't even buy that.

I can
If

They're allowed -- I'm allowing them to
For a company that has a
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1

virtue of efforts by plaintiff's counsel and the

2

company will get the shares for free, how it's not a

3

benefit.

But, again, that may be just the limits of

4

my mind.

I just -- I'm not -- you know, I'm not

5

seeing the Emersonian, nonfoolish inconsistency.

6

just don't have that level of genius to hold the

7

incompatible ideas in the mind.

8
9

I

It's clear when Southern Peru does it,
it's a proper fiduciary thing that's good for the

10

company and its stockholders, but if you get it

11

through litigation, it's not.

12

to higher-order brains to resolve.

I'm going to leave that

13

I also think this idea of, you know,

14

making -- I am going to want to say the fee I award,

15

the defendants can turn the plaintiff's part into

16

cash.

17

there's going to be games-playing.

18

award the defendants can turn into cash and play --

19

pay to the plaintiff's lawyers's lawyers.

20

certainly use their stock as an asset, you know, if

21

they want to sell the stock, whatever they want to do;

22

but I'm just not going to make the -- and I think

23

that's also fair.

24

than the plaintiffs.

I'm concerned with some of the arguments that
So whatever I

They can

The company's in a different thing
The company can benefit as its

CHANCERY COURT REPORTERS
A2843

68

1

own buyback program; at least to a simpleton like me,

2

suggests the company can benefit by simply canceling

3

the shares.

4

a different position.

5

would ask them to factor it.

The plaintiff's lawyers's lawyers are in

6

And I just don't see why I

So I think this is a common fund case.

7

I can easily make it a common fund case by just

8

turning it into a cash remedy.

9

that to the defendants, and I don't think the company

10

I'm not going to do

has really taken the position of arguing for that.

11

There's also this argument that I

12

should only award -- I should basically look at it

13

like it's a class action case and that the benefit is

14

only to the minority stockholders.

15

that's our law.

16

you know, if you look going back to 1974, you know,

17

when Nixon was still President for much of the year,

18

there was Wilderman versus Wilderman, 328 A. 2d 456,

19

which talks about not disregarding the corporate form

20

in a derivative action and looking at the benefit to

21

the corporation, to the more recent Carlton -- Carlson

22

case, which is not reported, in 925 A. 2d 506 does the

23

same; Emerson Radio, case from 2011, Westlaw 1135006.

24

They all look at it like a derivative action.

I don't believe

And this is a corporate right.

And,
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1

And I think the plaintiff's point

2

here, too, is, you know, it's not easy to be a

3

derivative plaintiff.

4

that to then start looking through the benefit and

5

saying "Well, the controller, it's" -- "really only"

6

-- "looks size up to the minority."

7

get a lot of benefits from derivative action, you

8

know, rules in Delaware.

9

the one that we all cite for the business judgment

10

rule was basically a controlling stockholder case,

11

Aronson versus Lewis.

12

Kahn v Lynch next to Aronson v Lewis, it's clear there

13

was a controlling stockholder in Aronson v Lewis.

14

There's all kinds of rules and

Well, controllers

If you remember, you know,

By any indication, if you put

So it's difficult for plaintiffs in a

15

derivative context.

You focus on the company.

And

16

the benefit here is to the company.

17

this may be something that -- that the parties will

18

take up with the Supreme Court.

19

to benefit their stockholders.

20

program that's existing shows that companies do that.

21

That's why companies try to make money.

22

inconsistent with calling it a benefit to the company.

23

What we're doing is divvying it up.

24

their capacity as a existing thing, the benefit -- you

And, again, I --

I think companies act
The stock buyback

That's not

And, really, in
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1

know, the controller will -- the value of its Southern

2

Peru shares will go up, the remaining shares.

3

know, this is a way that they can satisfy.

4

option to give the shares.

5

You

It's an

So I'm going to look at the whole

6

benefit.

I think that that's the law.

And I don't

7

think that you look through -- and we pretend that for

8

purposes of pleading and other standards the

9

controller and the defendant have all the benefits of

10

calling it a derivative action; then if the plaintiffs

11

actually succeed, let's call it a class action --

12

because I've had many defendants, frankly, argue about

13

the derivative form of the recovery, making sure it's

14

rigorously a derivative recovery and not a class

15

recovery and all that kind of good stuff.

16

was the framework here.

17

frankly, Mr. Jenkins' point of me shaping a remedy to

18

give an award directly to the class?

19

Mr. Brown raised it, and I think he would have

20

expected defendants would have resisted it, precisely

21

because it is a derivative case.

22

And that

And that's why -- I mean,

I don't think

As I said, it's in the public filings.

23

That's how much Southern Peru is engaged in stock

24

buybacks.

They've spent over $700 million of
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1

stockholder -- company money, presumably to benefit

2

the stockholders, since 2008.

3

another large tranche of money still left because

4

they've approved a billion-dollar buyback program.

5

And I believe there's

Now, how we get to the big issue,

6

which is the -- how do you shape a key -- a fee here

7

and what is reasonable in this context?

8

plaintiffs here indisputably prosecuted this action

9

through trial and secured an immense economic benefit

The

10

for Southern Peru.

11

to take into account -- I already encouraged the

12

plaintiffs to be conservative in their application

13

because they weren't as rapid in moving this as I

14

would have liked.

15

sort of ignore them, to say because they didn't invest

16

six years on this case on an entirely contingent

17

basis, deal with very complex financial and valuation

18

issues, and ignore the fact that they were up against

19

major league, first-rate legal talent.

20

I've already said -- and I'm going

I don't think, though, that you can

Now, I have a perspective on this that

21

I think is fairly well-known.

I don't think that we

22

wish to create an even more -- more of an incentive

23

for early settling.

24

with Mr. Jenkins.

I stand by the colloquy I had
If there is a windfall in the

CHANCERY COURT REPORTERS
A2847

72

1

representative litigation context, it is not in cases

2

like this.

3

many of those cases, the only one who gets paid is the

4

plaintiff's counsel, and many of the others, the

5

benefit to the class is a trifle and the benefit to

6

plaintiff's counsel is substantial.

7

windfalls -- that's a wind farm.

8

harness all the energy of that.

9

way to reducing our carbon footprint.

10

It is in early-settled cases where, in

That's where

As I said, we could
We could go a long

It's not cases where people go to

11

trial.

12

what's on my mind.

13

defense -- the idea.

14

appeal to some people to say it's just too big, the

15

things are too big.

16

of those cases, and I think -- I know that the federal

17

government and other investigative resources of the

18

public unearthed most of what went down.

19

anything that was achieved was by this litigation by

20

these plaintiffs.

21

they went to trial.

22

I understand this chart.

I get it.

I know

And I know what's on the
And I know, frankly, it might

I see the chart.

I look at many

Here,

And there wasn't a settlement, and

And so I think we got to be careful

23

about this idea that the more that plaintiffs take

24

risk on behalf of their class to actually get real
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1

achievement, the more the Court's going to reduce the

2

percentage that they should get.

3

Is it one to benefit courts so we don't have to

4

adjudicate cases so that if someone comes up and

5

there's a deal worth -- you know, it's a $4 billion

6

deal and they get 1.4 million in extra consideration

7

for the class, they get 33 percent of that?

8

actually, probably more of that because we've often

9

seen the case where there's some financial benefit,

What's the theory?

And,

10

and the lawyers get even more because they've got

11

therapeutic benefits along with the financial

12

benefits.

13

percentages of early-settling cases because

14

early-settling cases are the best example of where a

15

lawyer's interests are aligned with a hypothetical

16

client.

17

And so it's okay to have really highly

And, see, I think if you want to do

18

the hypothetical bargain -- I'm going to talk a little

19

bit about this -- you tell me going in, if I'm a class

20

member, "I'm going to" -- you tell me as a lawyer,

21

"I'm going to get really rich like a banker or hedge

22

fund manager if I get you a billion dollars, but I

23

want to get really rich to get you a billion dollars."

24

And what I'm -- the client's going to turn that down,
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1

because if the client gets a billion dollars and the

2

lawyer also gets really rich, the client will turn

3

that down because lawyers shouldn't get rich.

4

hypothetical client is really cool when the lawyer

5

sues on the deal.

6

to market.

7

45 percent premium.

8
9

But the

It's already a 45 percent premium

The company's been shopped to 50 places.

Lawyer comes in, "I've got good news.
They disclosed five years of cash flows.

They didn't

10

disclose the sixth.

11

found" -- "we got them in discovery.

12

get everybody that sixth-year cash flows, settle on

13

that basis.

14

know about the six years of cash flows, which are

15

perfectly consistent with the previous five."

16

hypothetical plaintiff is just really cool with that.

17

And that's much more of a windfall than -- and not

18

a -- something an actual client would negotiate --

19

than the lawyer who straightforwardly says "I want" --

20

"If you get really rich because of me, I want to get

21

rich, too.

22

going to get a percentage."

23
24

We don't know why, but they
We're going to

And I'm going to get $750,000, but you'll

The

I won't get as rich as you will, but I'm

I just actually think there are a lot
of actual people who would say "If my lawyer hits a
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1

grand slam for me, I'm okay with him getting one or

2

two of the runs because we all win than when the

3

client gets nothing but the lawyer gets paid."

4

And so I think in terms of the

5

hypothetical bargain, the framework here, the

6

incentives I'm going to talk about, really, the idea

7

that we need -- that what we have here, as I said,

8

that we have bred generations of American

9

representative plaintiffs' lawyers who are like pit

10

bulls and they go and they do violent battle with

11

defendants and irrationally waste -- put at risk their

12

client -- like, the clients could get a good

13

settlement, but the plaintiff's lawyers are just pit

14

bulls.

15

end and die and that we can't shape a fee system that

16

creates an incentive for more of the senseless

17

violence, this -- this pugilism which is tying up

18

courts, I -- I mean, if somebody believes that's the

19

world we live in, I just -- I don't live in that

20

world.

21

They're mindless fighters who will go to the

I live in a world where the incentives

22

are -- where it's costly for plaintiff's lawyers to

23

take -- they take a lot of risk to carry these cases.

24

Their clients, if they -- they go to the mat.

They've
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1

got partners who are unhappy with them.

There are

2

receivables to experts.

3

in the way that's good for the -- the defense bar

4

understands, everybody kind of understands, which is,

5

you know, we filed -- we're an inconvenience.

6

we're inconvenienced enough, we get something credible

7

enough to the class and we settle early and we move

8

on.

Far easier to approach cases

If

Seems to me we see far more of that.

9

There's precious little example of an

10

overincentive on the part of plaintiffs' lawyers to

11

really take risks and align their interests with the

12

class to say "I'm not going to do that disclosure-only

13

settlement because my clients sued" -- "I" -- "I put

14

in here that this was a stinky deal.

15

sue because it's a stinky deal, not because I'm the

16

disclosure police.

17

corporate finance and tell what everybody what, you

18

know, alphabet letter they have to disclose, I would

19

do that.

20

deal.

21

settle."

22

I'm supposed to

If I wanted to work in the -- in

My clients supposedly pay me to attack a

If I can't change the deal, I shouldn't

So here we have people, for better or

23

worse -- and, again, I don't know whether there were

24

opportunities to settle or not, but these plaintiffs,
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1

for whatever reason, battled throughout trial.

2

sought summary judgment.

3

more you achieve, the more risk you take should be

4

some automatic declining percentage, that's something

5

I don't understand.

6

dictated by our Supreme Court.

7

incentive system that it creates -- that that would

8

create to be a healthy one.

9

embrace it.

10

They

And so I don't -- again, the

I don't understand it to be
I don't understand the

And I'm not going to

Now, does that mean I'm awarding what

11

the plaintiffs are seeking today?

12

going to explain why.

13

the defendants did -- the defendants got credit for in

14

this case is that the plaintiffs were slow.

15

defendants probably don't believe it, but I tried to

16

be conservative in my remedy.

17

disclose everything that we got on our computer

18

system, but I can tell you that there are very

19

credible remedial approaches in this case that would

20

have resulted in a much higher award.

21

that into account in how I approach interest in the

22

case.

23
24

I'm not.

And I'm

I already -- one of the things

The

I'm not going to

And I also took

Now, because I was conservative on
these factors, it benefits the defendants; but, also,
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1

I have to take that into account in the percentage I

2

award for the plaintiffs, because the fact is I get --

3

you know, the failure of the Goldman witness to be

4

around, I couldn't lay that entirely at the door of

5

the -- of the defendants.

6

account.

7

setting the interest in what I did.

8

me that's where you have to -- honestly, I have to

9

take some away from the plaintiff's lawyers's lawyers

10

on that, because possibly -- you know, frankly, there

11

were grounds for me to award more to the company.

12

I didn't.

13

reduce the percentage that I'm awarding, even from the

14

level of -- of the plaintiffs.

And I took that into

I took some cap factors into account,
And it seems to

And

And -- and so that is going to impel me to

15

I also am not immune to the fact that

16

you have to look at the hours and the effort expended

17

and the total amount.

18

award of 15 percent of the revised judgment, inclusive

19

of expenses, and -- that is appropriate.

20

going to do what Mr. Jenkins says and exclude interest

21

altogether.

22

good as Mr. Jenkins and Mr. Stone to make that kind of

23

argument.

24

awarded is fairly earned by the plaintiffs.

And in this case I think an

I get that argument.

I'm not

I expect someone as

I kind of knew they would.

The interest I
It's a
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1

lower amount.

And, again, I've taken that into

2

account by the percentage that I'm awarding.

3

I am not going to have -- as I said

4

before, I'm going to make the defendants satisfy the

5

attorney fees award in cash.

They can certainly use

6

their own stock as an asset.

And then they can, you

7

know, work out how they're going to do it with the

8

company in terms of the company canceling the

9

remaining shares.

I did -- frankly, that was part of

10

my conservatism in the remedy, was giving Grupo Mexico

11

this option.

12

plaintiff's lawyers be subject to some sort of

13

gamesmanship around factoring or something like that.

14

And I'm not.

It was not my intent to have the

15

And in terms of the market risks,

16

that's where the defendants, I think, can, you know --

17

they're able to deal in the securities market and

18

figure it out.

19

Now, am I -- do I not understand lest

20

-- that this is a big amount of money?

21

that.

22

awarded, approximately $35,000 an hour, if you look at

23

it that way.

24

assuming there's going to be an appeal, but it's still

I get it.

I understand

It's approximately -- on what I

Now, it's going to go down because I'm
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1

going to be a lot per hour.

And it's certainly going

2

to be a lot per hour to people who get paid by the

3

hour.

4

often get a retainer -- or they should.

5

don't, then, you know, they need to go to CLE on how

6

to get a retainer.

7

that you're going to get your fee.

8

the appeal, the people doing the appeal on behalf of

9

the defendants, will be guaranteed their fee.

Of course, the people who get paid by the hour
And if they

And you're guaranteed in advance
I'm betting that

I don't

10

think that they'll be taking any risk, and that there

11

are many cases where, frankly, the plaintiff's lawyers

12

involved in this case don't get anything.

13

Mr. Brown also makes an apt point.

14

He's done cases -- I've seen him -- where he gets

15

$135,000, not for himself but for the plaintiffs, and

16

he ends up taking much less than his normal hourly

17

rate in part because of the size of the benefit.

18

he has to take that on the chin even if it's a small

19

corporate case.

20

that.

21

got to take into account the size of the thing.

22

shouldn't get a thousand dollars an hour.

23

be doing a thousand dollars an hour of good work, but

24

they chose to sue on something small."

And

And other plaintiffs' lawyers do

And defense counsel come in and says "Well, you
They

They might
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1

Well, this isn't small and this isn't

2

monitoring.

This isn't a case where it's rounding,

3

where the plaintiffs share credit.

4

where there was a government investigation.

5

know, we live in a world where we all know that plenty

6

of market participants make big fees when their

7

clients win.

8

of market participants sometimes make big fees when

9

their clients don't.

This isn't a case
And, you

Frankly, we live in a market where a lot

You know, we talk about

10

clawbacks for executive compensation.

11

CEOs giving back money when the stock price goes down.

12

Ever gotten a rebate check from your mutual fund for

13

any of the bonus compensation or from your investment

14

fund or executive compensation in a year when the

15

market went up 37 percent, even though the next year

16

the fund went down 52 percent and you've been there

17

the whole time?

18

don't recall any of it.

19

are a capitalist, dynamic market system, and there are

20

parts of the market where people are richly

21

compensated.

22

They talk about

Remember that clawback check?

I

It happens all the time.

We

I think what happens, though, in the

23

law is we are kind of conservative in law.

Those of

24

us who are lawyers, we view ourselves a certain way.
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1

And when -- there's an idea that when a lawyer or law

2

firms are going to get a big payment, that there's

3

something somehow wrong about that, just because it's

4

a lawyer.

5

big, a lot bigger the plaintiffs' lawyer firms have

6

hit it big.

7

me, envy is not an appropriate motivation to take into

8

account when you set an attorney fee.

9

sure that people will envy the law firms who get

I'm sorry, but investment banks have hit it

They've hit it big many times.

And to

It's not.

I'm

10

awarded this fee.

11

They had to win it.

12

setting a system here.

13

then, again, I think the real windfall cases I talked

14

about before is where the real envy comes in, where

15

people do nothing or close to nothing and fees are

16

awarded.

17

have to be, I think, more careful.

18

They have to defend this appeal.
But that's not rational.

We're

And if envy was the rule,

Those are the cases in our society where we

And I think what we're having here is

19

because if this were something -- you know, people

20

would say all the time there's much more -- as

21

Mr. Jenkins aptly said, there's much more sensitivity

22

about compensation issues.

23

about lawyers where you think just a lawyer can't get

24

that.

But I think it's something

If this were a hedge fund manager, it's okay.
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1

If it's an investment bank, heck, if it was even a

2

controlling stockholder, it's okay.

3

firm or a lawyer.

4

Just not a law

Now, I gave a percentage of only

5

15 percent rather than 20 percent, 22 1/2 percent, or

6

even 33 percent because the amount that's requested is

7

large.

8

embracing what is a declining thing.

9

take into account all the factors, the delay, what was

I did take that into account.

Maybe I am
I've tried to

10

at stake, and what was reasonable.

11

defendants credit for their arguments by going down to

12

15 percent.

13

is, again, envy or there's just some level of too

14

much, there's some natural existing limit on what

15

lawyers as a class should get when they do a deal.

16

And I gave

The only basis for some further reduction

Well, I'm a judge of a common law

17

court.

I mean, it's a variant of common law equity,

18

obviously.

19

told that -- by a lawyer straightforwardly "If I get a

20

billion-dollar judgment for you, I'd like to get paid

21

15 percent of that and $150 million.

22

do I think the hypothetical plaintiff would walk away?

23

Heck, no.

24

making a deal where if you really, really produce

I think a hypothetical plaintiff who was

That's my deal,"

I think a plaintiff would say "If we're
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1

benefits for me, you will do really well and go to the

2

mat for me and you do really well, I'm fine with

3

that."

4

I think -- and so I don't -- you know,

5

if you want to look at -- for me, that's the

6

fundamental test of reasonableness, are we setting

7

good incentives for people.

8
9

And windfall.

I just don't agree --

I'm not saying -- and I haven't looked at when

10

Chancellor Chandler used that word.

I doubt that he

11

did it in a -- you know, in this context.

12

respect as I have for him, if he did -- and I'm not

13

saying he did.

14

he did it in the context of a case where it went to

15

trial in an entire fairness case -- I don't believe

16

it's apt.

17

that is a windfall.

18

plaintiffs.

19

judge of this court, me, was reluctant to embrace.

20

denied their motion for summary judgment.

21

gave Mr. Brown a good amount of grief that day about

22

the theory.

23

because I was still skeptical of the theory.

24

some of the best lawyers I know and am privileged to

And as much

And I want to be clear I'm not saying

I don't think there's anything about this
Nothing fell into the laps of the

They advanced a theory of the case that a
I

I think I

I asked a lot of questions at trial
It faced

CHANCERY COURT REPORTERS
A2860

85

1

have come before me, and they won.

And they got a

2

very, very sizable verdict.

3

be -- about that to be a windfall, and I don't think

4

awarding 15 percent of the benefit for the company to

5

the plaintiffs is unreasonable.

6

perfectly sensible approach that fairly implements the

7

most important factors our Supreme Court has

8

highlighted under Sugarland, including the importance

9

of benefits.

I don't find anything to

I think it is a

And I think it creates a healthy

10

incentive for plaintiff's lawyers to actually seek

11

real achievement for the companies that they represent

12

in derivative actions and the classes that they

13

represent in class actions.

14

different incentive.

15

worse.

16

And I would hate to set a

I think that that would be

Now, do I realize that reasonable

17

minds can differ on this?

I do.

It's a perfectly

18

legitimate basis for disagreement in society about how

19

to handle these matters.

20

about Sugarland and you talk about the difficulty of

21

the litigation, was this difficult?

22

Were the defense counsel formidable and among the best

23

that we have in our bar?

24

plaintiffs have to do a lot of good work to get done

But I think when you talk

They were.

Yes, it was.

Did the
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1

and have to push back against a judge who was

2

resistant to their approach?

3

and did they have to -- did they take this on the come

4

and were they at risk?

5

do -- and I know Mr. Brown in particular.

6

often do cases they don't get compensated or that

7

involve -- frankly, where the Court looks at the

8

benefit produced as the key factor and says "This is a

9

smaller case, Mr. Brown, and you worked a lot of

They did.

Of course.

And then --

Do they often
Do they

10

hours.

And, yes, you're hourly rate of $150, but

11

that's still too high because it was a small company"?

12

Yeah, they do that.

13

So when the Court -- when the Supreme

14

Court says to take into account the benefit, you know,

15

unless we're going to go use it uniformly, I don't

16

think you penalize people for taking a chance in this

17

big case.

18

achievement, and I think getting 15 percent of that is

19

a fair and reasonable thing.

As I said, though,

20

reasonable minds can differ.

I have no doubt that,

21

you know, it will be a very interesting argument in

22

our Supreme Court.

23
24

And they took a chance, and they got a big

And I wish you-all a happy holiday
season.

What I'm going to ask Mr. Brown to do is to
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1

work with Mr. Stone and Mr. Jenkins.

I would like a

2

scrivened final judgment over to me, I would hope by

3

the end of the day; if not, by early tomorrow.

4

going to amend the opinion, as I said, to make the

5

alteration we talked about.

6

scriven the language about how the attorneys' fees get

7

paid.

8

to give Grupo Mexico and the other defendants the

9

option of satisfying the rest in the way that I did.

I think you need to

I think you understand my point.

10

I'm

I still want

But I think you have drafts of a final

11

judgment that are done.

12

today.

13

to our fair state capital, you know, if you want to do

14

that.

15

I'm sure that would be, you know, good news to

16

everyone.

17

of a big case and doesn't appear that the parties have

18

ever looked at it quite the same way.

Let's get it done.

And then you can move it

If you -- if you have a post-trial settlement,

But I don't -- as Mr. Brown said, it's kind

19

And so have a happy holiday season,

20

everyone.

21

see you soon.

22

And I think you-all are here

And I appreciate your arguments, and I will

MR. JENKINS:

Thank you, Your Honor.

23

(Court adjourned at 11:57 a.m.)
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