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"Thls 1s a de01310n after trlal in a class actlon."

A brought on behalf of certaln former shareholders of a Delaware:’~iv

vcorporatron.n The plalntlff Wllllam B Welnberger, is

a former shareholder of the defendant UOP 'in (hereafter

"UOP") The defendant The Slgnal Companles, Inc. "(hereafter V“t

"Slgnal“) 1s the former majorlty shareholdel of UOP : It

= 1s also a Delaware corporatlon On May 26 1978 a merqer

'7viwas effectuated between UOP and Slgco Incorporated the

fﬁfflatter corporat1on then belng a wholly—owned subs1d1ary

';e}ffof Slgnal As a result of the merger, UOP,.as the surV1V1ng

hentlty, became the wholly~owned sub51d1ary of Slgnal, and

. - Uop! s former mlnorlty shareholders were pard the sum of

'i$21 per share for thelr former interests 1n UOP

On behalf of" the class composed of all UOP shareholders’»"v

l"as of May 26 ]9?8 who have not exchanged thelr shares

- Wfor the merger prlce, plalntlff attacks the valldlty of

*'that merqer transactlon on the theory that the prlce of

Hfg$21 per hare pald to the mlnorlty sharehclders of UQP

;4;was grossly 1nadequate and that as a consequence the merqer

17e_was unfalr and should be set a51de;;‘1n the event that f

ithe now~comp1tted transactlon is too 1nvolved to undo,di%
'plalntrff as an alternatlve,dseeks what he would term

an “equltable rescrss1on ‘in the form of elther an award
rof money damages to the Eormer UOP mlnorlty shareholders
.or an award to each member of the class of an approprlate
stock inter tuinvslgnal Suhsequent to thc completlon_

"of the trlal plalntlff also f:led a motlon whereby he



seeks to enlarge the class so asvto include all former
shareholders of UOP as of the tlme of the mexrger other
than Signal. | | L |
Because of the many contentions raised during the
course of the proceedings, it becomes necessary to treat
the_matter at some lengfh. Even in‘so doing there are
 matters urged by the piaintiff With which I have not dealt
specifically herein.. As to any such‘oontentions, however,
the fact that'ﬁhey are not speoificallyAmentioned does
not mean that.they have been overlooked. I have considered
: eﬁerything.oresented. I set forth hereafter only that

which I feel significant to the decision to be made.
THE DEFENDANTS

The defendants are Signal UOP and Lehman Brothers
Kuhn Loeb, Inc. (hereafter "Lehman Brothers“)

Slgnal is a diversified, technologlcally based company
operating through various subsidiaries. ~Two of its wholly-
ownedssubsidiarieS'are The Garrett Corporation and.Mack
Trucks, Inc. The former is engaged in the design, engineering,
manufacture and sale of transportation related equipment |
and services, including those involved in the aerospace
industry. The latter is similarly involved in the area
of heavy-duty motor trucks and truck tractors. - Through
substantial investments in other companies Signal is also
_engaged in the manufacture of industrial produots, land

development, radio and television broadcasting, entertainment




"“;oand bhlpplng=> Its Stock 15 publloly held and is llsted

fﬁon the New York Phlladelphla and Pa01flc Stock Exchanges.

‘71;'U formerly known as Unxversal Oll Products Company,

'fls a dlver31f1ed 1ndustr1al oompany Wthh - as of the beglnnlng

‘,of 1978 was engaged in slx major llnes of bu51negsq_ These

‘r[_‘lncluded petroleum and petrochemlcal serV1ces and related

“‘“fﬁ'products,'constructlon, fabrlcated metal products, transpor—

.”ddtatlon equlpment products, chemlcale and pldstlcs, and “f

f!rother products and serv1ces lncludlng land development ﬁ

lsdlumber products, and a process tor the conver31on of munlc1pal

Mldsewage sludge 1nto organlc 5011 supplements._ Its stock | |
:waﬁ publlcly held and was llsted on the New YOrk Stock

“~.Fxchange at the tlme. ;. | e "

| The defendant Lehman Brothers lS ao 1nvestment banklng

bflrm w1th a long standlnq bu51ness relatlonshlp w1th UOP

5 "7,kfv".THE.4RELE'V‘ANTT'§ACTSQv con

In L974 Signal sold another of itc whollyhowned

5',gsub81dlarles, 51gnal Oll and Gas Company, for the sum o£ -

fdf$420 mlllton in cash i In the procee& of Lookanq»for lnve%tmeutsV;fﬁh;
'}for thls oash surplus,llt became 1nferested in UOP as a'd |
1p0581b1e candlddte for acquLSLtlon To thls end frlendly
negotldtjons were 1n1t1ated between representatlves of

.j81gnal and UQP. | Slgnal plopoqed $19 per share aS'avfalr

. prlce to pay to obtaln a controlllnq 1nterest in UOP | Thev
lepresentatlves of UOP sought $25 per share In the arm s:d

‘»;length barga;nlng that followed, an‘ understandlng was



reached between the two companles whereby Slgnal agreed
,to purdume from UOP 1. 5 mllllon of- UOD's authorlzed but
unlssued shares for a price of $21 per share.' This purchase,
however; was made cohtingentvﬁpon Signai making a successful
cash tender offer for 4.3 million -publicly held shares
of UOP, also at a price of $21‘per share. The combined
acquisition in this manner of 5.8 million shares was designed
' to give Signalva 50.5 per cent efock_OWnership~intereSt |
in UOP. The board of directofs of UOP ad?ised the company's
shareholders that it had no ebjection to Signal's tender |
offer at that price.v Immediately prior to the announcement
of the tender offer, UOP's common stock had been trading
on the New York Stock Exchange at a fractlon under $14
per share. | | | o

The negotiations between Signal and UOP occurred
during April 1975. The resﬁlting tender offer was greatly
oVersubscribed. Although Signal had sought dnif 4.3 million
shares at $21 per share, some 7.8 million.shares.(or 78.2
per cent‘of the total'Ohtstahding Shares of UOP) were tendered.
As a eonsequence, Signai purchased only 55 per ceht of
the tendered shares on a pro-rata basis. Signal did, however,
through this tender offer and difect-purchase from UOP,
achieve its goal of becoming a 50.5 per cent shareholder
of UOP.

Thereafter;‘at_UOP‘s annual meeting, Signal was
content to nominate and elect enly six members to UOP's

thirteen member board of directors. Of these, five were




.'e-elther dlrectors.or employees oflélgnal The 81xth
oiipartner in the 1nvestment banklng flrm of Lazard Freres
& Co.r had been one of Slgnal E representatlves 1n the :
negotlatlons and bargalnlng Wlth UOP concernlng the tender'ﬁ
;foffer and purchase prlce for the UOP share

In addltlon, the pres¢dent and Chlef executlve offacer

’@%of UOP retlred durlnq 1975 and Slgnal caused hlm,to be 1ﬁ3"  m
u;;replaced by James C Crawford a long tlme employee and
ZoASenlor Executlve Vlce Pre31dent of The Garrett Corporatlon;‘i ¥_i;y .
ho‘one of Slgnal s whollymowned SubSldlarleS Crawford also -
1';rep1aced hlS predecessor on UOP'S board of dlrectors. Hei
 :falso was made a dlrector of Slgnal <

o Shortly after Crawford assumed hls dutles as pre51dent
-A?Land chlef executlve offlcer of UOP he, along w1th Slgnal
: ;became aware for the flrst txme of a major flnan01al problem

':w1th regard to a reflnery constructed by one of UQP s d1v131053~'”

V-'at ComeﬂBy~Chance, Newfoundland Eventually, the Comew

ae,By—Chance refrnery operatlon ended Ln bankruptcy, as a

ﬁr]resujt offwhreh UOP suffereﬁ

In aaoltlon, Iﬁwsults

'?fgfoperat1ngyloss of sOme $35'm1;~ﬁ”
'ffwere flleé agalnst UOP and 1ts SHblelSlons seeklng some
~,$189 mlllnoh in damages as a result of the Come—Bwahance
venture‘ These. SUltS were st13l pendlng at the time of
the events complalned of hereln, and dlthough UOP' s management -
feels that the cla:ms are defenslble and that they will
1‘not result in any serious consequences to UOP s flnanCJal

;condltlon, Lhelr exlstence caused the ilnanc1als for both  "



UoP and Signal to oe qualified for the year ending December
31, 1977. | | R

In the two years following UOP's dieasttoue-1975
performance,,its fortunes steadily improved so that by‘
the end of 1977 UOP's earnings and operating record had
substantially neared 1ts performance for 1974, the year
immediately preceding Slgnal s- acquisition of 1ts majorlty
interest. For example, UOP' S gross revenues for 1977 were
some $730 million as compared to $781 million in 1974;
itstincome from continuing operations before extraordinary
items was $24.3 million in 1977 as compared to $24.6 million
in 1974; its net income per share was $2.74 (includingl'
an extraordlnary 1tem of $0.62 per share) in 1977 as compared
with $2.787(1nclud1ng $0.32 per share from discontinued
operatlons) in 1974.

| Sandw1ched between this, UOP had suffered the $35

mllllon unexpected loss in 1975, or a net loss of $3.19
per share, but a net income of $23.5 million in 1976 repre-
'senting a net income of $2.06 per share. In other words,
the figures indicatea that the Come—By—Chance~disaster
was an unusual occurrence, and tﬁat}by the end of 1977 Uop
looked to be the same company that had attracted Signal
for its investment potential in 1975.

During this same lapse of time, Signal had been
latgely unsucoessful in finding other suitable investment

candidates for its excess cash. It had entered into talks




v”w1th two other tompanles durlnq ]977 but nelther proposed ;"ﬁy"‘

transactlon came to frultlon._ Accordlngly, by February
1978 Slgnal had no othel reallstlc alternatlvos (1t onlyutﬁ
sought acqulsltlons at the tlme on a Irlendly baSlS), and
therefore 1t agaln looked to UOP.V R 7 |

'fiAt the 1nst1gat10n of gertaln ot Slgnal'q management l"

1fpersonnel lncludlng Wllljam E.,Walkup, 1ts board chalrman,

'and Forrest N Shumway, lta presrdent Lt oaused a fea31bllity‘fa“.'

f;fstudy to be made concernlng the posszble acqu181tron of
ffthe balance of UOP s outstandlng shares ' ThlS study was

ﬁ&;performed by two offlcers of Jlgnal Messers. Arledge and

-Q1Ch1tea, both of whom were also dlrectorq of UOP and who'

"had been placed 1n that p051tlon by Slgnal : The reportwo
of Arledge and Chltea 1ndlcated that lt would he a good;

: 1nvestment for Slgnal Lo acqulre the remalnlng 49 5 perf_a
v;cent of UOP at any prlce up to $24 per share. @"'&

Thl report was dlscussed between Walkup,and Shumway

‘fdfwho, ajong wrth Arledge, Chltea and Brewater L ‘Arms, internalr”

' 3777counsel for Slgnal constltuted Szgnal”a_senror management-

T

%5lperqonnelu_ﬁin partlcu]arg chare was dlSCubSWOh a&lto what
d'the propex prlce should be 1f the aoquaoltnon was to be.”
pursued keeplno in mlnd that as a majorrty shareholder
llslgnal owed a fldu01ary'responslb;llty'to the minority
shareholdera of uoPp ae well aslto.its oWnrshareholdersA

It was ultlmately oonoluded that a meetlng of Slqnal'

: Exeoutlve Commlttee would be called and that lt would be
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‘prbposed to that group that Signal, through the merger.

process, acquire the remaining oﬁtstanding stock iﬁterests

in UOP at a priée within the rangé of $20 to $21 per'sharé.
The Exeéutive Committee meeting.was set for February

28, 1978. Although he was not a member of Signal's Executive

Committee, word was sent to Crawford in Des Piaines, Illinois,

UOP's headquarters, asking him to étfend Signal's Ekecuitve

Committee maaﬁng-in Los Angeles. On his arrival, and prior

to the'mééting, Crawford was ésked fo meet privately with -

Walkup and Shﬁmway. At that time, asra courtesy to Crawford

according to ‘Signal, Crawford was advised as to wha£ was |

happening, and specifically he was asked, as president

of UOP,‘for'hisrreaction to the ptoposed price range of

$20Ato $21 per share. . Crawford stated that he thought

that such.a price would be "generous™ and that it was certainly

one that Shoﬁld be submitted to UOP's minority shareholders

for their ultimate determindtion.» He further stated, howevef,

that 100 per cent ownership-bf UOP by Signal gould give

rise to internal problems at UOP. Employees, he felt,

would havé'to be given some aséurance of their future place

in a fully Signal-owned operation. Otherwise he feared

the departure of key personnel. Also, many of UOP's key

employees had stock option incenfive programs which would

be wiped out by a merger,_and Cré&ford felt that some adjust-

ment would have to be made, such as.to provide a comparable

incentive as to Signal shares, if he was to maintain his




level of personnel and eff:clency at UOP folIOW1ng the
f~merger At the same tlme, he VOlCed no objectlon to the

’sAprlce range proposed nor dld he suggest that Slgnal shou]d

7 consrder paylng more than $2l per_share for the mlnorlty

- 1nterests..f‘f;. v

Later, at the Executlve Commitfee meetlng‘”these f

”{jsame COn51derarlons were dlscussed w th Crawfor

'5~Lﬂa SLmllar p081tlon Also considered was the 1975;3¢;_:r

"‘“offer and the fact that lt had been greatly 0versubscr1bed

kaby UOP shareho]ders at $21 per share - En addltlon ngnal’hw
:‘Was confronted w1th an lmage problem.ln that ’as controlllng

‘1:shareholder of UOP 1t was required under account:ng prooedures
- to. take lnto account 100 per cent of uop’ s debts and sales,,f-
ﬁvbut by the _same: token rt could take only 50 5 per cent

Vi'of UOP 8 earnlngs ' Thlg factor tendeu to dlstort Slgnal's
iiown debt/sales«equlty ratios,,maklng JLS stock,appear less

,if}attractlve in the market place.5 The aoqulsltren of the g

fnfbalance Qf UOP s shares prOV1ded the eolutrdn to thrs 31tuatlon. B

the‘acquis

'x‘;from Slgnal"s standp01ut and‘based uponvrhe‘consensus.g.
.ithat a price of $20 to $21 per share would be fa:r for
Slgnal as well as for the mlnorlty shareholders of UOP,,V
rslgnal s. Executive Committee aqthorlzed.lts management.
"to negotiate" with UOP ﬁfor a cash acquisition of the

 minority ownership in UOP, Inc. with the intention of
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»preSenting'a proposal to the Board of Directors of [Signal]
on March 6, 1978." Immediately following this February
28, 1978 meeting, Signal issued a press ;élease in which
it was stated as follows:
"The Signal Companies, Inc. and UoP, Inc.
are conducting negotiations for the acquisition
for cash by Signal of the 49.5 per cent of UOP
which it does not presently own, announced Forrest
N. Shumway, president and chief executive officer
of Signal, and James V. Crawford, UOP president.
"price and other terms of the proposed trans-
action have not yet been finalized and would be
subject to approval of the boards of directors of
Signal and UOP, scheduled to meet early next week,
the stockholders of UOP and certain federal agencies."
The press release further revealed thatAthe closing price
of UOP's common stock on February'28, 1978, was $14.50
per share.
Two days later, on March 2, 1978, Signal issued
a second press release in which it announced that its manage-
ment would be recommending a pricé in the range of $20
to $21 per share for UOP's 49.5 per cent minority interest.
' The press release pointed out that Signal had previously
announced that “negotiations" were beiﬁg conducted for
Signal's acquisition of this minority interest.
Between February 28, 1978 and Monday, March 6, 1978,
Crawford was in contact by telephone with all of UOP's.
non-Signal directors. Also during that period Crawford

refained the services'of the defendant L.ehman Brothers

for the purpose of rendering an opinion as to the fairness




:ff?of the prlce to be pald the mtnority for thelr shales.h{,
‘:ffHe selected Lehman Brothers for two reasons. Flrst the -
”‘ktg[tlme schedule between the announcement and the boald meetlngs o

jffwas short (only three buSLness days) and since Lehman Brothers

rhad been actlng as UOP s 1nvestment banker for many jears,

“ﬁ‘.he Felt that 1tnhou1d be in the best pos‘tlon to reepond

‘h.iz‘on'such short not1}e.: Secondly, James W Gianv1lle, r:hh“nxf

;glong~t1me dlrector of UOP, was also a partner of- Lehman
’ﬁiBrothers and had long acted as a flnanCLal adv1sor to UOP.
”1Crawford felt that Glanv1lle s famlliarlty w1th UOP as

‘a member of 1ts board as well as belng a member of Lehman
17Brothers would ai o be of a531stance 1n enabllnd Lehman
~vﬁBrothers to render en oplnlon w1th1n the ex1st1nq tlme‘
'fyconstrannts.;,f h 7‘7 |

Crawford telephoned GlanV1lLe ror thls purpoeeband‘
fﬁn responee Lo thls 1nqu1ry, Glanv1lle qave h:s assurance;
;that Lehman Brothers had no LOnflJCtlng 1nterests such o

'”5?as would prevent 1t from undertaklng the tdSk Glanv1lleihjh*bﬁf;”';ﬂ

“?also gavt hla pereona‘ cancts

A:fef $20 to §21 wouldVCprtaJnly be fdlr srnoeﬁit r@preeented

'.almost a 50 per cenL premlum over UOP E market prlce G]anvrlledhgffo
}sought a fee of $250 OOO for Lehman Brothels For prov1d1ng |

the requested falrness oplnlonﬂ_«crewford thoughtrthls |

too mueh and, - a: result of the discuseions that followed

GlanVllle flnally agreed that Lehman Brothers would fthJSh

the opinlon for $150 000
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During this periqd Crawford also‘had severalitelephone‘
contacts with Signal dfficials. In onlyvone of them, however,
was the price to be paid for the shares discﬁssed;l Inw -
a conversation witthalkup; Crawford advisedvthat as a
result‘of'his cqmmunications wifh UOP'sbnon-Signal«directoré
it was his feeling that the price to be paid would have
to be ghe top of Ehé propbsed price‘rahge, or.$21 per‘shére,,
if the appro#al of UOP's outside directors was to be obtained.
Again, however, he did not seék dny price higher than $21
per share. | | |

Having undértaken to provide a fairnessvbpinion,

Glanville aséembled a three-man Lehman Brothers team to
.do the work. These pefSons éxaminéd relevént documents
and information concerning UOP, including its annual reports
and its Securities and Exchange Commission filings from
1973 through 1976 as well as its audited financial statements
for 1977, its interim reports to shareholders, and its |
recent and historical market prices and trading volumeé.
In addition, on:Friday, March 3, 1978, two members of the
Lehman Brothers teém flew to UOP's headquarters in Des
Plaines to perform a "due diligence" viéit, during the
coﬁrse of which they interviewed Crawford as well aé UOP's
general counsel, its chief financial officer, and other
‘key executives and personnel. - |

As a result of,ﬁhese efforts, the Lehman Brothérs

team concluded that "the price of either $20 or $21 would




brtf{'13 - A'ﬁv,“'

be a falr prlce for the remalnlng ohares of UOP | They

1telephoned thlS 1mpre581on to Glanv1lle; who was spendlng V‘V

the Weekend in Vermont.,;:f%:‘
{1t;; On Monday mornrng;vMarCh 6;'1978 Glanv1]le and
tvtheAeenlor member of the Lehman ﬁrothors team flew to Des
Plarnes to attend the scheduled UOP dzrectors meetlng, -
'leanv1lle looked OVer the assembied Jnformatlon durJng tf?:;t
the fllght The two had w.Lt,h them the draft of a "falrnesé
 ;}0plnlOn 1etter"‘rn whlch the prlce had been left blank
ﬁiElther durlng or 1mmediately prlor to the dlrectors meetltg
B that follOWed “the. two page “falrness“ letter was typed
iln flnal £orm and the prlce of $21 per share was 1nserted
| ;7 At the app01nted tlme on March 6 1978 the meetlnqq
e:of both Slgnal s board and UOP s board were convened ‘Tele-
f;phone commun01atlons were malntalned between the two meetlngsrl

Walkup attended UOP s meetlng S0 ao Lo be able to present'

h,:ﬁslgnal‘s p031tlon and answer any quest:ons that UOP s non* 51_;'

"'fTISlgndl dlrectors mlght have.A All of UOP'eAnonﬁslgnal dlrectors

'were' present for the meetrng elther in person or by means

‘ﬁof gonference telephone;iwf:;f*;

| Flrst Slgnal'q board unanlmouslg adoptedvdereSOIMtioﬁt'
whlch authorlzed Slgnal to propose Lo UOP ‘a cash, mergerA

: at 521 per share as. outllned in a cevtaln merger &greement

. and other supportlng.documentg,"Of 81gnlflcancefréignal'q
‘proposal requlred that the merger would have to be approved

by a majorlty of UOP's outqtandlng mlnorlty ‘shares votlng
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at the shareholders meetlng at which the merger would be
considered and, in addltlon, that the minority shares voting
in favor of the merger, when coupled with Signal's 50.5

per cent interest, would have to comprlse at least two-
thirds of all UOP shares._ Otherwise the proposed merger.
would_be deemed disapproved.

UOP's board then proceeded to consider the proposal.
Copies of the proposed agreements were deli&ered to the
directors in attendance. (Copiesdhad been forwarded earlier
to the directors participating by telephone.) They also
had before them financial data for UOP for the years 1974
through 1977, UOP s most recent flnancxal statements, market
price information and budget projections for 1978. 1In
addition, they were presented with Lehman Brothers fairness
opiniongletter, as to which Glanville made comments‘concerning
the information which had gone into its preparation.

After dlscusSions on the matter, Walkup and Crawford
left.the meeting, the‘purpose being'to permit a free and |
uninhihited exchange between UOP's non—Signal directors.
A‘resolution to accept Signal's offer was then prOPOSed.
Walkup and Crawford returned to the meeting, and Signal's
other four directors on UOP's board were placed in telephone
communication.

On the advice of counsel, Walkup, Shumway, and UOP's
other three Signal directors abstained from voting. All.

five indicated, however, that if they had voted'they would




Co-as -

/have voted 1n favor of the ‘res olutlon The lemalnlng UDP
‘dlrectors, 1nclud1ng Crawford and the representatlve of

| Lazard Freres & Co. nomlnated to the board by Signal all

voted 1n favor of the resolut¢on, and thus approved the

.mergel on terms proposed by Slgnal

On March 7, 1J78 UOP sent a lettem to 1Ls shareholders

nadv151ng them of the~actlon taken by UOP s board thh;respect 2 3f§?f;

to Slgnal s offer,, In ths letter Lt was poxnted out, _’ |

}'it}among other thlngs, that on February 28 1978 "both coﬁpanlesh?
‘r‘had announced negotlatlons were belng conducted.*vt[ie

- | Desplte the fore901ng sw1ft actlon taken by the-

'5a;boards of the two pompanles, the vote on the merger was

not - eubmltted to UOP S shareholders untll UOP s annuaI

}"meeflng on May 26 1978 ‘ In the Notlce of Annual Meetlng

“aiand Proxy Statement sent to shareholders 1n May, UOP s

ﬁ;nmanagement and board urged that the merqer be approved

'eIn the ProxY statement UOP s shareholders were also déVlsed RN

f@fae follows‘f*:“

pric was deiermlned*aftel dnscueSlons ‘
ibetween James Vi Crawford, . a directer of Sidnal
and Chief Exeucitve foxcer of UOP, and officers

~.vof Signal which took place dUtlng meetings on -

" 'FPebruary 28, 1978, and -in the course of several
. subsequent telephone convereatlonsu" ' {Emphasis

- added. ) . , e

Initially the. .word "negotiations" had been used
rather than the word "discussions" in the original draft

of the Proxy;statement‘ ‘However; when‘the‘Securities and



‘place.‘w

“Exchange Commlss1on sought the detalls of the "negotlatlons"
'as part of its approval of the Proxy Statement the term

‘was deleted and the word "dlSCHSSlODS substltutedlln its

. The Proxy Statement further 1ndlcated that the vote
of UoP' S board in approv1ng the merger had been unanlmous.

It also advrsed the shareholders that the 1nvestment banklng

.‘flrm of Lehman Brothers had glven 1ts opinion that the .

merger prlce of $21 per share was falr to the mlnorlty
shareholders of UOP. . A copy of the Lehman Brothers. oplnlon |
letter was attached. | | o

 As of the record date for the Anhual Meeting there_
were ‘11,488,302 shares of UOP common stock outstandlng. ~
of those shares, 5, 688 302 were owned by . shareholders other |
than Slgnal _

At the meetlng only 56 per cent, or 3, 208 652 'of

the mlnorlty shares were voted of these 2 953, 812 voted

in favor of the merger and 254 840 Voted agalnst 1t Thus,

of the mlnorlty shares voted, the merger was approved by

a ratioyof‘nearlyrlZ to 1. When Signalfs shares were added

‘to the minority shares voting in favor, a total of 76.2

per cent of UOP's outstanding shares voted for the merger
while only 2.2 per cent opposed it.

Computed another way, however, and as plaintiff
would prefer to view it, 43.6 per cent of the minority

shareholders did not vote at’ all, and 7.9 per cent of




'”!ffwhlle the merger was overwhelmlngly approved by the 56

}“{those who dld vcted dgalnot fhe merger.v In other werdsl

:j;per cent of the mlnorlty shareholders who actually took .
:f‘the trouble to voteg the merger was iny approved by leghtly
f;emore than 50 per cent of all- the mlnorlty Qhareholders

“1:who Were entleled to vote.

5?Under the terms fothe agrcement EhdweVef{j

Ehewﬁerqér5'i 
H.:became effectlve on’ May 26 1078, and each &hare Qf UOP

B stock other Lhan those owned by Slgnal was autamatlcally

- converted lntc a rlght to recelve $21 1n cash

Based upon these facts,'and Dthers as mentloned

‘~_ hereafter, plalntlff contends that Slgnal has unfalrly

";used 1ts majothy qtcck ownershlp pegltlon 1n UOP to cash

Qeout UOP'ﬁ“49 per cent mlnorlty'dt a. prlce pel &hare WhICh

':ﬂ'ls grossly lﬁadequate to the mlnornty shareholder%,; Spec1flcally,irie

Vf,lefor thefmergex §1

'fryeplalntlff charges that there Wasinoyjogaliy pr@per purpoqe Tfﬂ’”‘

fnerte urther its cwn ,—.w "‘

uijrztself of the mlnorlty shareholders~:€;7i;vb~ S

| In addltlen, plalntlfi &ays that Slgnaj abused lts
'mejerlty p031t16n by»caUSLng 1ts‘centrollediboerd_andvmanaqe¥;
}ment~dfvﬁOP toxdiSSeminatevprexy infOrmatien toeits ﬁinbrity“
“:shareholdexs whleh m131epresented and fa11ed to &lsclose’ |

-the true manner in whlch the merger prlce had been cotabllshea,l~



,‘_ le -
thus mrsleadlng a majorlty of the mlnorlty shareholders

1nto votlng to apprOVe the merger, “and thus, by such wrongful

conduct, v1t1at1ng the approval glven by the 12 to l vote

: of the votlng mlnorlty shareholders. In thls regard plarntlff ;ﬁ~f',

says that UOP falled to dlsclose that the Lehman Brothers

fairness opinion was not the result of any true evaluatlon

- of the worth of UOP shares, but rather was merely the personal,

"'off~the-cuff opinion of Glanville supported by a'perfunctory‘

and hurrled 1nvest1gatlon by hlS subordlnates at Lehman |

Brothers. He also charges a confllct of 1nterest on the

part of Lehman Brothers and a conspiracy byrlt w1th Slgnal

and_the'Signai-controlled nanagement of UOP so as to make

it appear that Lehman Brothers had given a considered and

impartial opinionhas to the fairness of the merger price.
Plaintiff also charges that the press releases given

by Slgnal as well as the proxy information dlssemlnated | V

by UOP was mlsleadlng ln that they lndlcated that "negotlatlons

had been held between Slgnal and UOP when in fact.no'one |

negotlated ‘on behalf of UOP's mlnorlty to get anything

more than $21, the top price offered by Signal from the

'beglnnlng. | ‘
Third, plaintiff contends that UOP’s‘board, as‘controiled

4 by Signal, failed in the fiduciary duty which it owed to '

UOP's minority in that, in addition.to failing to negotiate

for a higher price, it did not require an appraisal of

the value of UOP's shares prior to agreeing to the merger



terms and also, that 1L falled to Laxc 1nto rons1deratlon

the value of substantlal assets of UOP in- determlnlng that ;'ETz‘ff‘H

f$21 per share was falr to the mlnorlty

Flnally, plalntlff contends that Lhe true value
of UOP' mlnorlty shares at the tlme ot the merqer was

,not less than $26 per share, and arcordlnqu he argues

‘ that, all other facLOrs a51de“the prlce paid‘to the mlnorlty??i‘
1»was gfossly 1nadequate, and thus unfalr TO th1° end i
‘Vvalalntle Offered expert test:mony Jn support of hlS pOSLtientiz
‘Ethat $26 was the mlnlmum prlce that Slgnal should have‘:t ;

lbeen requlred to pay ln return for the rlght ‘to acqulre:

A y‘lOO per cenL ownershlp of UOP VHV ’ Ll e |
o The defendants, on the other hand deny that Slqnal s
_purpese was in any way 111egalw» They deny Lhat any mlsrepree_A
“ senta+1ons-were made to UOP s mlnorlty 1n elther the proxy“>

"-materaals or the press releasOs They say Lhat theme were7

'9actua} negotlatléne leadlng up. to thc terms of tne meraer,"faf

: thaL UOP s board prOperly consxdered thp maﬁ er based upen;{

"adequate 1nr0rmatlen, and that the‘faxrness opxnmom was'

fthat of Lehman Blethers, not Gjanvilje‘ amﬁ Was unlnﬁlmeneeé

,1n dny way bv exther Slqnal or UOP They deny any conspnracy s

“w1th Lehman Brothers to defraud UOP k3 mlnorlty They Contend
»vthat the $21 per share,,representlnq ‘more than 40 per
‘Cent'premium:overfmarketjas.of March.G, 1978h was falr
“under any reallstlc analySLS of UOP ‘sharesrat thevtime,

and Lhat in any event the terms of the merger were,over—
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whelmlngly ratlfled by those most dlrectly effected namely,

UOP s mlnorlty, thereby,ln view of what the defendants

#f: feel has been the plalntlff s 1mﬂn11tytn establlsh fraudulent

_fconduct on the part of the defendants in the presentatlcn
of the proxv materlals to the mlnorlty,'remOV1ng the matter

from further scrutiny by the Court.
THE LEGAL STANDARD TO BE APPLIED

In order to evaluate these contentions; it is necessary
first to resolvevthe diSagreement between the parties as
to .the proper legal standard to be applled. Prior tc the
trlal of this case the defendants had moved to dlsmlss
thevcriginal complaint filed by the plaintiff on the grounds.

that it failed to state a cause of action. That motion

was granted. See Weinberger v. UoP, Inc., Del.Ch., 409
A.2d 1262 (1979) . ‘ | "

Plaintiff's orlglnal complaint had tracked the complalnt

filed in the case of Singer v. Magnavox Co., Del.Supr. 1>
380 A.2d 969 (1977). Without relying upon any particular
allegations of frand or alleced‘acts'of misconduct,;the
complaint simply alleged Signal;s controlling stock-positionr
in UoOP, recited the facts indicating that'avﬁerger had |
taken place whereby Signal had become the‘lOO pexr cent

owner of UOP in return for a payment of cash to UOP's former
minority shareholders, and charged that-Signal had thereby

breached the fiduciary duty owed by it to UOP's minority



v"i,'that the merger haa been btrucuur@d 80 as to leave the

) R

‘”,b/ cashlng out the mlnorlty wlthout a proper bus:neqs purpobei ~:»
‘and for a grossly 1nadequate prlce per share,f In the process, 7fﬁ*h>

however, the orlqlnal complalnt also revealud in. 1ts alleqatlons ;g5iﬁ'

'deolslon as to 1ts approval or rejectlon to the magorlty

vote of those mlnorlty qhdreholders of UOP who elected

;,to Vooe thelr shares on the lssueﬁof;_”
Because 6f thls 1atter 01roumstance, lt was halo

'-ﬂthat Lhe orlglnal complalnt dld not al]ege a use of the o

"7'corporate votlng machlnery by SlqnaT as majorlty shareholder

>‘so as to brlng about a corporate act in V1olatlon of the
~f1du01ary duty owed by it to the mlnoxlty—*ﬁsuch dg had

- been. the 51tuatlon in Slnger ag well as 1n the subsequent

'dec131on of Roland lntern Corp V. Najjar, DelmSupr,, 407
A, 2d»1032 (19?9) PlalntlfF was glven leave, however, ;
1vlto amend hlS uOWdelnt soas to- alleqo the Sp601flc &Ctu RRITIA

- Qf frdua, mlsrepresentatlon, etc.‘on whlch he than olaxmed,'

VFto be relylng in, order to demonqtraLe the unfalrness of

’th@ merqel Lérms Lo UDP‘S mloo ; Refermrce is ma&e

A‘?to Lhan prav1ouq dec;%ion“for a‘moxa det cd&PXUIaﬂQ{JQH.
:_Plalntlff Lhen flied an . amended complalnt tho al]eaatlons o
Vof which set forth the LSSUG& fOl datermlnatlon heleln‘

' As a result of thc foreqomnq, defendaan have argued
that the . Singer raLlonale has been romoved from the proceedlng,

and that the burden has shlfted to the plalntlff to prove

his charges of fraud consplracy and mlsrepresentatlon
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They argue that on the evidence he hasifaileduto'carry

that burden and that as a consequence the case is at an .

- end.

Plaintiff, in reliance on Slnger,‘ Roland International

and Tanzer V. Internatlonal General Industrles, Inc., Del. Supr.,

379 A. 2d 1121 (1977), the latter belng the intervening
dec151on in the Slnger trilogy, argues that the burden

is Stlll on the‘defendants (prlmarlly Signal) to demonstrate
the entire falrness of the merger to the mlnorlty, and |
that on the ev1dence they have failed to carry’ that burden..
Thus, the point of dlsagreement on the legal standard

to be applied. |

The decisions in Singer, Tanéer and Roland Ihternaticnal~e»

have bred some uncertainty in this Court as well as, i
think it fair to say;vamong members of the‘eerporate bar
concerning the present status of litigation'wherein a.eash
out merger effectuated by a majoritykshareholder is attacked‘
in a class action brought by a member of{the cashed out
minority. From a repeated reading of those}decisions, -
I am not convinced that the situation has been complicated
to the extent that at first it might appear.‘ I therefere
offer my understanding of the effect of these decisions, -
and apply the conclusions to the facts of this case, with
the hope that my interpretation is the correct one.

To begin.with, Singer, by its termms, did not ?urport

. to deviate from existing law. It is founded on the long



stdndlng pr1ncrple thdt a majcrlty Sﬁarend}&eL OW?Q a ftducmary .

: duty‘of entlre falrness to mlnorlty 5hareholders 1n a merger ;”4‘*:1:

context whereln the equlty p031t10n of the mJnorlty ‘in

a merged oorporatlon 1s belng dffected It 19 31gnrf1cant
that 1n SlngE after revieW1ng varlous Delaware precedentsj' ﬁft
dedLlng W1th the 5ub]ect of fldu01ary duty the Supreme

' Court stated as fOLIOW§ at 380 A Zd 979

B . "Read as a whole, those oplnlons lllU“,
_,_w'strate two principles of law which we approve: .
U First, it is within the responsibility of an -
Ajgequlty court to scrutinize a corporate act when
it is alleged that its purpose violates: the )
- fiduciary duty owed to minority stockholders;
- .and second, those who control the corporate -
- machinery owe a fiduciary duty to the m:norlty
'in the exercise thereof over corporate powers
- and property, and the use of such power to per-
‘jrpetuate control 1s a vrolatlon of that duty.

: "Ry anaTng,*Jf not a fortlorl,'use of
,f;corporabe power solely to eliminate the mlnorlty
Tis a V1olatlon Of that duty,“v ,

;,The Court then went on to state, however, that even 1f

)

_?rlt be found thaﬁ the majority shareholder hae a purpose

Lother than that of free21ng out the mlnorlty vhareholders,‘f L

‘“such a flndlng wrll net estabjlqh that it ha ﬁ;ulflll@d
, 1ts tldu01ary duty Rather, 1t stated that under Lhe rule'

of Sterllng V. Mayflower Hotel Corp., Del bupr., 93 A.2d

107 (1952), “the merger transactlon must still be examlned

'~for entire falrness.-

From this, the only thing that I can see that Singer

specifically added.to the eXisting law is its apparent
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anneuncement that a use of a controlling shareholder position
through the merger process for no purpoée other than to {
eliminate the minorityvinterests for cash, regardless of
the amount paid therefor, is a violation‘of the duty of

fairness owed by a majority shareholder to the minority.-

Later, in Roland International, the Supreme Court

reaffirmed and applied the Singer decision in the context

of a short form merger under 8 Del.C. § 253. Both Singer andE

Roland International dealt primarily with the fiduciary
duty of a majority shareholder in using its corporate power
to produce a predetermined effect upon the minority. This

is so because in both Singer and Roland International it

was assumed that the power of the majority shareholder
was being used for an improper purpose. This is so.because
‘both decisions involved a motion te dismiss the complaint
for failure to state a claim wherein it was alleged in
each eomplaint, and thus assumed as true for the purpose
of the motion, that there was no purpose'for the merger
other than to eliminate the minority shareholders. In
contrast, the decision in Tanzer addressed itself more
specifically to what might or might not constitute anrimproper
purpose. |

In Tanzef the Supreme Court held that a majority
shareholder has "a right to look to its own corporate concern
in determiniﬁg how to conduct [its subsidiary's] affairs,

including a decision to cause it to merge." 379 A.2d 1124,




.ffAt‘the eamedreferehoe.theﬁcourtvweutﬁou:to:Stete as followsiv;\'

"Although we ‘have stated that-IGI is en- .o© o
~titled ‘as majority stockholder to vote its own
rfcorporate concerns,»lt should be clearly mnoted 5

that IGI's purpose in causing the Kliklok merger
... must be bona fide. ' As a stockholder, IGI need
.~ .not sacrifice its own interest in dealing with
- -a subsidiary;- ‘but that interest must ‘not. be
«__‘suspect as a subterfuge, the real purpo e of
. +. which is to rid itself of unwanted minority °
" sharholders in the subsxdlary. “That’ would be a -
7 violation of Singer and any subterfuge or - effort
Lo to-escape its mandate must be scrutinized with C
.. care and dealt with by the Trial Court. = And, .- .
- of course, in any event, a bona fide purpose not-
..withstanding, IGI must be prepared to show that
it has met its duty, 1mposed by Singer- and Sterllnq
. V. Mayflower Hotel Corp., Del.Supr., 33 Del.Supr.,
.33 Del.Ch. 293, 93 A.2d 107 (1952), of 'entire
. fairness' to the minorlty."i = R

'.dThe Coutt theubweut on to approve the‘Chancellor s;
flndlng that as ma]orlty shareholder IGI had a "legltlmate:”
and present and compelllng"“bu81ness reason to be the 100
: per cent owner of the subSIdldry and Lhdt 1t had not exerc1sed
'1ts votlng power just for the purpoee of ﬁree21ng out the fj'b

f-'mlnorlty, Thus 1t expressly found that no v1olatlon of

T""Singer had been shown._?f***”t

Purther,_lu Taneer;dthe‘gupremeVCourt noted Lhat '
‘,at the prellmlnary ln]unctlon hearlng the Chdncellor had\dt
‘dlscussed falrness only din terms of the price offered

for the stockfﬁ It held that such an analys1s ‘was too
restrictive.: In conclu81on, 1t was stated‘as.follows at

379 A.2d 1125:

"The test required byigigger, which appliedmthe
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rule of Sterling, involves judicial scrutiny
for 'entire fairness' as to all aspects of the
transaction."”

Thus, bothvSinger and Tanzer start and finish with

Sterling. Singer‘says that a use of the corporate machinery
for no purbose othér than to cash’out the mihority is wrong;
however, proof of a purpose other than Such a minority
freeze out does not end the matter and there still must

be a hearing under the standard of Sterling. Tanzer says

that a cash out merger is permissible if tﬁe purpose is

to. further the interesté of the majority shareholder, provided
that the purposevis bona fide and not merely a subterfuge |

to enable the majority shareholder té rid itself of the
unwanfed minority; however, evén if the purpose is Qggé fide,
there still:must be a hearing under the standard-of Sterling,
and at such a hearing it is not sufficient to limit the

issue to price alone. Rather, price must be considered-

albng with any other Téhﬁmmt factors. (Comparevfor instance,

David J. Greene & Co. v. Dunhill International, Inc., Del.Ch.,

249 A.2d 427 (1968) cited in Singer, wherein it was held,
amdng other'things,vthat it was necessary to consider if
‘the majority shareholder had usurped a co:poraté oppoftunity
belonging to the subsidiary prior to the'merger in order

to ascertain, under the Sterling test, if the consideration
being offered to the minority was fair.)

Sterling, then, is the bedrock on which Singer,




“‘Tanzer and Roland Internatlonal are bullt It 1s stlll

the law, and lt is stlll the flnal word even 1f 1t appears AR -

on the ev1dence that there 1s no v1olatlon of anythlng
new that has been announced 1n Slnger and Tanzer. ‘Thus,',
»the analysxs must turn to Sterllng

That case lnvolved a merger 1n1t1ated by Hllton Alx

hh’Hotels Corporatlon ("Hllton"), the owner—of more than 80

| '~per cent of the outstandlng sharts of Mayflower Hotel Corporatlonljf*

5??("MavfIOWer") V Under the terms of the merger proposed

‘5}1by Hilton,‘and accepted by the Mayflower board as nomlnated o
vh;by Hllton; the m1n0r1ty shareholders of Mayflower were‘- o
_tto recelve one share of Hllton stock for each share of
'ffMayflower stock owned by them i Certaln of Mayflower s f

mlnorlty shareholders brought sult 1n thlS Court to enjorn

35the consummatlon of the merger on the grounds that the N p

efterms of the merger agreement were “both fraudulent and

'f}unfalr" to Mayflower s mlnorlty Sterllng v Mayflower

:'V_Hotel Corp., Del. Ch., 89 A. 24 862 (1952) On the appeal

uf*of the Chancellor s de01510n, lt was noted by the Supreme
‘°;;Court at the outset of 1ts oprnlon that "[t]hc prlnolpal _?;.
r‘questlon presented is whether the terms of [the] proposed »d
e merger ..e‘are falr to the mlnorlty stockholders of Mayflowerr":'
93 A.2d4 108 | | 7 7 o
The thrust of the plalntlffs argoment in Sterlingpwas
that in view of the fact that H;lton was acquirihg all

~of the assets of Mayflower by virute of becoming the 100
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per cent owner of Mayflower as a result“ofbthe merger,
the real value of the Mayf10wervsharee in the hands of
its minority shareholders greafly exceeded the market value
of the Hilton shares that they were to receive in exehange
under the terms of the merger agreement. Plaintiffs also
charged that Mayflower's directors, as elected by Hilton,
had entered into the merger agreement in bad faith, primarilyz
because they had given no consideration to the net asset |
value of the Mayflower shares.that were being taken from'
. the minority. _

Thus, even though Sterling involved a stock-for-
stock exchange rather than a payment ef cesh as was‘the -
case in Singer and Tanzer, the uhfairness complained of
by the minority shareholaers went to the value of that
which they were receiving in return for being deprived .
of their Mayflower shares as a reeult of the Vote‘of the
majority shareholder. In other words, they were contendihg
that the value (or price) being given them in return for
their forced femoval from Mayflower's corporate enterprise
was grossly inadequate.

- In addressing this issue, the Supreme Court announced
again the settled Delaware rule for which’Sterling‘is most |
often cited, namely, that since Hilton and Hilton's Mayflower
directors stood on both sides of the transaction they thereby
occupied a fiduciary position in relation to Mayflower's‘

minority shareholders in dealing with Mayflower's‘property,




‘and as a‘oonsequence-tﬁef‘bore the burden.of establlshlng
'the entlre falrness of the merger transactlon under the'w 
;careful scrutlny of the courts Havrng so stated the»i;?tdm
"Supreme Court proceeded to revrew the evidenoe presented fr:tfix
d.rto»the Chancelior and hls flndlngs thereon 1n V1ew of the =

-content:ons made by the plalntlLfs and the arguments offered :

“Tin oppos1t10n Lhereto on behalf of Hllton ?}Based upon

‘gthls rev1ew the Supreme Court agreed with the Chance]lor

V'eﬂ'that no fraud or unfalrness had been shown ln the context

’Mof the Hutum; the dec1sron reached ln both Courts constltuted
a flndlng that on the ev1dence presented Vlewed 1n 11ght |
of the plalntlffs charges,Aeach mlnorlty shareholoer of o
Mayflower was receLV1ng "the substantlal equlvalent in

E value of the shares he had before the merger“ (see 93 A 2d |
"[:110), that. Mayflower s Hllton control]ed dlrectors had L

dnot been derellct in thelr fldu01ary duty concernlng the

bfltnet asset value 1Ssue (see 93 A 2d 116), and that on the

'Whole the defendante had carrled thelr burden of establlshlng

'”}che entlre faxrness of the terms of the merger to the mlnorlty.

What;<then,lls the effect of Sterllng when now vrewed

ln llght of Slnger, Tanzer and Roland Internatlona17 I ;
percelve it to be as follows.> '.7 B .

Sterling stands for the prop031tlon that where a
majority shareholder stauds on both 51des of a merger trans¥.
action whlch Wlll result in the:&nned removal of the mlnorlty

shareholders of the subs1d1ary 1n exchange for somethlng
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of value for their minority shares, and whefe the transaction
is attacked in a suit in this Court by or on behalf of the
' minority shareholders on the grounds that the valﬁe'being
offered is inadequate and that the méjority shareholder
has breached its fiduciary duty in some way_becéuse of
thé manner in which the exchange or conversion valuebwas,
agreed upon or determined, then this Court has a duty tol
examine all pertinent elements of the entire transaction
sO0 as to make sure ﬁhat the minority is being treated fairly.

During the course of this examination,,the_uitimate
burden is on the majority shareholder to show by a preponderance
of the evidence that the transaction is fair. Howevér, |
it is not the obligation of the majority shareholder to
come fcrwérd with evidence in the first inétance. Rather,
it is the burden of the plaintiff attacking the fairnéss
of the merger to demonstrate some need to invoke this obligation
on the part of the majority shareholder. The plaintiff
must charge that‘for‘some reason the terms of the merger
are unfair to the minority, and must come forward initialiy
with some proof and argument in support thereof. As in
Stetling, it is an adversary prdceeding which must be décided
on the evidence. It is the responsibility of the plaintiff
to demonstrate some basis for the charge fhat the terms
are unfair to the minority. Once done,.the majority shareholder
has the burden ofvcoming forward with evidence to refute

such chafges and to demonstrate on all the evidence that




"f-the mlnorlty shareholders have been treated falrly. f’f”

| Thlsze whatnﬁuadone in Sterllng Under Slnger, Tanzer B

aand Roland Internatlonal thls Court must apply the rule'

of Sterllng Therefore, Sterllng s obllgatlon should go

‘no further now thau lt ‘did then i In other words,'a plarntlft
_;cannot s1mply complaln Lhat the merger 1s unfalr and Lhereby
‘Krequlre the majorlty shareholder to Lome torward and spread

?fdall the e]ements of the transactlon before thls Court for

”fflnvestlgatlon and rev1ew°_ The examlnatlon in- thlS Court

hls judlc1al - on the ev1dence presented 1n ‘an adversary
7'?context «wxrm admlnlstratlve., I reach thls conclus1on
because from a readlng of the reported oplnlons of both
'ifthe Chancellor and the Supreme Court 1n Sterllqg, I can'

_*flnd no 1ndlcatlon that elther de0151on was based upon-f

anythlng other than the ev1dence and 1egal arguments offered

-1by the olalntlffs 1n support of thelr charces on the one:‘

hand and on the ev1dence and arguments of the defendantsr

i offered in response thereto on tho other.i}fbd&

Thus, when the Supreme Court 1n Sterllng approVed

dhif‘the 1u1e to be that "to arrive at a judqment of the falrnessl '

vrufof the merger, all of 1ts terms must be consrdered“ fd§3

A.2d 114, 1t would - seem that 1t must be taken in the context
in uhich it was made, and thet "all" of the terms or_elements
which must be considered erebthose which’ereudeveloped
directly. by, which relate to or which result from the

evidence produced in support of the issues framed by the
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pleadings. In other words, the scope of the elements of
factors to be considered must of necessity vary with the'.
nature of the situation with which the Court is presented
in a given case. This 1éads to thevimportance of Singer énd
Tanzer. | |
Singer reaffirms thé basic principles of Sterling ané
specifically applies them to an.interesﬁed merger situation
in which the minority shareholders are being givén a cash -
payment for their shares rather than a value-equivalent
interest in the surviving corporétion. The amplification
which Singer seems to providé is its indication that the
"purpose" of the majority‘shareholder in seeking such a '
merger is a specific elémént or factdx which must be considered
in evaluating ité fairness to the minority, and that if
there is no purpose other than to rid the enterprise of
its minority shareholders, it is a violation of the majority
shareholder's fiduciary duty, and therefore wrong. Secondarily, .
and as a necessary corollary, Singer says that if the purpose
for the merger is iﬁproper and is thus unfair to the minority,
it is further a wrong for the majoriﬁy shareholder to exercise
its voting control so as to bring it about.
Tanzer goes further, and says that in evalﬁating
the fairness to the minority, it is not necessarily wrong
for a majority shareholder to merge out the minority in
furtherance of its own private interests provided that

its purpose is a bona fide one, and in this regard "bona




,Wflde 1s used Jin the senae of not belng a mere aubterfuge

;'to get rld of the mlnorlty In other words, the bona flde :?11?'f

.nature of the majorlty shareholder s alleged purpose 1s

now spGCLflcally made another element or factor whlch thls.,ﬁﬁ:“f

‘Court must con51der 1n scrutlnlzlng the transactlon for

entlre falrnesa" to the manIlty

As Such as I V1ew them, Sr“g;r.ahd Tanzer 51mplybv
;.establlsh spec1flo factors Wthh musn now be consrdered '
"ﬂwhen such a cash out merger lb belng attacked as belng B
’:}unfalr because of an’ alleged 1nadequacy of prlce,d These
-»factors are in addltlon to anythlng else that mlght be
brought lnto con31derat10n under Sterllng based upon the
»Clrcumstances of the partlcular transactlon 1nvolved
': Applylng this analy81s to the present case, I reach

1;'the follow1ng conclu51ons. The fact that Slgnal and UOP

‘»structured the merger so that 1t had to be approved by
‘l:a majorlty of the mlnorlty shareholders votlng on the 1ssue
‘,{idoes not remove them from the burden,lmposed by Ster_~*g

flThe dlsmlssal of the orlglnal oomplalnt for fallure to

'$~state a. clalm because of the manner Ln whlch the vote was

fstructured 51mplv ruled out that one. element or. factor,"
lnamely, the use of 1ts controlllng votlng poqltlon by Slgnal
from.belng potentially determlnatlve of the matter It

was simply a flndlng that Signal did not use 1ts voting
power to bring about the merger for an improper purpose,

as proscribed by Singer. It was not a finding.that Signal
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in no way‘whatever used its majority position so as to
cause UOP's minority to be merged out, nor did it represent
any finding as to Signal's purpose. |

Since the merger terms were proposed byASignai.and
agreed to by UOP's board which at least it superficially
controlled, Signal (as it has always conceded) still stood
on both sides of the transaction and therefore,Aunder Sterling,
still owed a fiduciary duty to‘UOP'é ﬁinority in dealing |
with UOP's property. The evaiuation ofithe purpose element

~as required by Tanzer, as well as a consideration of the

other challenged factors which went into the decision to

fix the merger price at $21 per share, was not obviated

by Signal's decision to leave the vote in the hands of

the minority. _ o , N ) o |
This is borne out by the decision of the Supreme

Court in Tanzer. There the purpose was found'to,bé a'proper

one in the senserf not being a subterfuge, and it was -

specifically held as a consequence that there was no misuse

of the majority voting position and thus no violation of

’Singer in that regard. Yet it was still held that a further

hearing was required, thus indicating tﬁat despite the

fact that there was no misue ofvits:coﬁtrdllihg,Voting position

by the majority shareholder, its duty of demonstrating

the entire fairness of the transaction had not been thereby

discharged. This is no different than the status brought

about here by the previous dismissal of the plaintiff's



U

’orlglnal complaznt

: ;;;The defendants here, rather than standlng on thelr A
}1nterpretatlon of the appllcable leqal standard Lo be applled -

~to the plalntlff s case, went on to offer ev1dence to refuteh"

’the pralntlffs charges of wrongd01ng and- lnadequate prlce._:fdt\ e

Consequently, I reV1ew the evrdence hereafteraln llght o
'fof Lhe overall burden 1mposed on the defendants to demonstrate

.the entlrt falrness of the merger terms to the mlnorlty

;»?,ffshareholders of UOP

- ;As4'¢ro_, LEHMAN_,BROTHERS el T

Inltlally, I dlspose of the oharges agalnst Lehman
5 Brothers. Plalntlff says that Lehman Brothers consplred_w
E with 1gnal and 1ts controlled UOP boald of dlrectors to
B aecelve UOP's mlnorlty shareholders 1nto votrng to approve'

?:fthe terms of the merger‘b The basis of this asscrtlon is~

o that Lehman Brothers was actually worklng ln the 1nterests

‘f’of Slgnal rather than UOP s mlnorzty 1n rendellng lts falrneSS'

“:'jfoplnlon ThlS allegatlon arlses from the follow1ng factors.fh‘

k As notlced prev1ously, nehman Brothers Was 1nvolved |
‘1n the 1975 tender offer whereby Slgnal galned 1ts contr0¢11ng
1nterest in UOP. Through GlanVLlle and others 1t adv1sed

UOP with regard to the approval of Signalfs ultimate tehder
-offer price. ) | | - |
After the tender offer and stock purohasehtransaction

Wherein'signal acquired its 50.5 per cent interest,"personﬁel
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at Lehman Brothers, apparently. at the,instigétion‘of Glanville,
worked up a study and evaluation purporting to show the
benefit that could be gained by Signal in acquiring the
balance of UOP's outstanding shares. That report, designated

as Exhibit LB-40 at trial, was entitled "Memorandum to

- Mr. Forrest Shumway -- Confidential Draft —kaonsiderations

Rélating to the Signal Companies' Investment in UOP —-

Lehman Brothers Incorporated -- June11976." The basic

conclusion of LB-40 was that it would be to Signal's advantage
to acquire the 49.5 per cent minority interést of UOP at
a price of $17 to §$21 per share. Plaintiff says that the
~existence of this doéument clearly reveals that the‘hurried
Lehman Brothers fairness opinion was geared toward that
which was a good deal for Signal rathér than to a price
which was fair to UOP's minority'sharehoiders.

Moreover, plaintiff observes that since this confidential
analysis was performed in 1976, it was necessarily done
" hard after the 1975 Come—By-Chaﬁce disaster,whiéh_caused
~ UOP to suffer a $35 million operating loss fér 1975. If
it was the feeling of Lehman Brothers that UOP was a good
" investment fof Signal in 1976 at $21 per share despite
its poor 1975 performance, plaintiff wonders how Lehman
Brothers coﬁld have seriously suggested in 1978 that $21
was a fair price to the minority in view of UOP's vastly
" improved performance in 1976 and 1977. He suggests that

the answer lies in the fact that Lehman Brothers was really




s

'actlng ‘in the 1nterests of Slgnal and not UOP'a‘mlnorlty.’Ef‘V
On the surface, plalntlff s assumptlon appears emlnently“
reasonable B The ev:.dencee however 1ndlcates otherw1se

Specmflcally, the eV1dence 1ndlcates that LB—4O was an: f‘:'

'sAlnternal documcnt of Lehman Brothers Wthh was’ apparently

°‘ fl}ed away after 1ts oompteelon.f There lS no lndlcatlonffh

aighithat 1t was ever shown to Glanv1lle._ It 15 undlsputed

"that lt was never sent to emther Slgnal or UOP Neltherf_;'
. Crawford,'nor Waﬂqm>or Shumway ever saw the document untll ih
it was presented to. them durlng dlscovery in thls case, [
'fwhlch was long after the terms of the merger had been set
and the transactlon consummated.' Durlng the preparatlon
‘of the falrness oplnlon, the member of the Lehman Brothers
'team.who was charged w1th complllng statlstlcal data came
_across LB-40 rn the flles and utlllzed some of the statlstlcal‘7'>
';compllatlons contalned in lt But there is no tVldence
1:that ‘1t= reasonlng and conclu51ons were relled upon by
"f‘the Lehman Brothers personnel 1n March 1978 when the falrness\
plnlon was belng formulated f Nor was Crawford aware of A
’Q%flt when he reta;ned Lehman Brothers after he had questloned :
leanerle concernlng any confllct of 1nterest : Nor was |
anyone at Slgnal aware of its ex1stence prlor to the consummatlon
of the merger. Susp1c10us though the document may be,
that is the status of the.evidenoe;' A
Thus, even if Glanville, and through‘him,gLehman

Brothers, can be charged with some responsibility for knowing
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of the existencevof LB-40 prior to the fiXing‘of the metger
.price,'the uncontroverted lack of knowledge on the part

of anyone at either Signal or ‘UOP undercuts the pléintiff’s
conspiracy charge. Quité simply, they could not conspire
based upon something about which they had no knowledge.

Aside from this there is nothing to show a conspiracy

between Signal, UOP and Lehman Brothérs. While there is
apparently no Delaware case precedent on the point, it

is stated as a general principle that in order to establish

a civil conspiracy it is necessary to show the combination

of two or more persons for an unlawful purpose, or a combination.

for £he accomplishment of a lawful purpose by unlawful
means. In addition, while the essence of the érime of
conspiracy is the ag;eemént, the essence of a civil'conspiracy
is damages. InAdther words, absent damages, there is nb
cause of action for a civil conspiracy. lG'Am.Jur,Zd,
Conspiracy § 49; 15A C.J.S. Conspiracy § 1(1).

Here there is no evidence of any understanding or
overt combination between Signal, UOP and Lehman Brothers
i ﬁo shortchange the interests of UOP's minority. Nor, as
will be set forth hereafter, is there convincing evidence
that UOP's minority was damaged monetarily at the merger'
price of $21 per share. 1In addition, although Lehmah Brothers
has been lumped together with Signal and UOP in plaintiff's
allegations of breach of fiduciary duty, plaintiff has

offered no authority to indicate that an investment banking




erm renderlng a falrneqs oplnlon as to the terms of a

merger owes the same flduCLary duty to the mrnorlty shareholders v.rAv

as does the majorlty shareholder who 1n1t1ated the merger

'as a dlrect result of belng retarned by the management .ili o
- of the comtrolled subsadlary - R

75; Abcordlngly; judoment w1ll be’enteredynn}favor of

: ﬁLehman Brothers' }ff?ﬁiffffflﬁ”

N .V,V'THE, PU{'RPOS':E’ FOR THE MERGER“V‘?:‘{ o

I next turn to the purpose element whlch, as I 1nterpret ml"’

‘V;Slnger, must be con51dered even though Slgnal ‘as majorlty

’ Hshareholder, dld not use 1ts vot;ng pos1tron to aseure:,

‘.thatplts purpose in 1n1t1at1nq the. merger proposal was

uiThe facts of the matter clearly 1nd1”ate that Slgnal
- was motlvated by 1ts own economlc lnterests,'and thus tbose :

: of 1ts own shareholders,‘ln determlnlng to acqulre the

ff\;remalnlng 49 5 per cent 1nterest 1n UOP._ Tt had surplus

‘ﬁicash as a reeult of the sale of 1ts Slgnal Qll and Gas N

| Company subsndlary in 1974 It had been 1ooklng f01 other
vplaeeS'tonlnvest thls.excess cash It had aftempted two
other aoquisitions or coubiuations durlng 1977, but the
';effort‘ﬁad,been unsuccessful.- Byvits own aamiesion, in
the early part Of‘l978 the acquieition of tﬁe balance‘of
YUOP'S minority sﬁares sO as to giue Signal 100 per cent

ownership-of UOP appeared to be the beStpinveStment opportunity
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“then available to it.

There were also other.benefits which would accrue
to Signal, aslwéll as to UOP, in the event that UOP bécame
Signal's wholly-owned subsidiary. The problem of Signal
having to account for ‘all of UOP's debts and séles, but-
only 50.5 per cent of its earnings, would be eliminaéed.
The exchange Qf information and business opportunities
between UOP and Signal's other sﬁbsidiaries would be freed
of any potential conflict of interest problems. Significant
tax, accpunting and insurance savings would be realized,
and the cost of duplicative repb;ting to regulatory agencies
would no longer be present. |

Plaintiff arques that none of these latter considerations
can be relied upon by Siénal as justification for acguiriné
the remainder of UOP's shares at the expense of eliminating
“the minority_shareholders. He says that to the extent
that they pdsed problems and expense to Signal, they Were
readily foreséeable to Sighal in 1975 when it determinéd
to acquire only a 50.5 per cent interest. ~Théy represent -
matters which befall all majority shareholders. 'Thus,
plaintiff argues, Signal cannot bootstrap’its position
by knowingly and deliberately creating problems and expense
because of the nature of its original acquisition, and
then rely on the removal of these objectionable features
as a basis for claiming that it had a valid'businesé purpose

for merging out the minority thereafter.
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FMoreover;iplarntlff p01nts out that rn Tanzer it
fwas found that the majorlty shareholder had a'"present
and compellrng" need to become soIe owner - of the corporate
'enterprrse and therefore to ellmlnate the mlnorlty., He
says that there was: no present busrness compulclon for

o to become the sole owner of UOP here : It faced no

‘7.'hdrre consequences 1f 1t faJled to do oO ‘ Rather, 1t made

1ts decrs;on because at the trme the achlSLthH of the

1rpbalance of UOP looked to be the best investment opportunlty o

"V‘avallable to 1tm Its dec131on was comp‘etely'voluntary

and in furtherance of 1ts own 1nterests.g Thus, plalntlff
'argues that under Tanzer Slgnal s purpose cannot be held
a proper one. | = e
"I find thls argument unacceptabTe .hogicallywextended,

' :1t‘means that if one company de51res to obtaln control
1f.of another through the tender offer devrce, 1t must get
all of the outstandlng shares through the offer, or. forever
hhold 1ts peace thereafter as to any consequenoee resultlng
‘ffrom an acqui51tlon of less than al} outstandlng shares;
tFWlth a. larqet publlcly held company, euhh loglc 1s unreallstlcr
- In addltlonr plalntlff s argument that a dec1elon
~to acqulre full ownershlp of a’ sub51d1ary ‘can never be_
proper where it 1s uncoerced by economic- condltlons, and
Where it is motivated solely by the business 1nterests
of the majority shareholder, doee not appear to be.in accord

with the case law. As stated in Sterling at 93 A.2d 112-113:
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"[Mayflower's] directors and stockholders have
determined, not that the [Mayflower] venture
should be terminated, but that it should be
integrated completely with the Hilton enter-
prise. Having made this decision they had the
right to avail themselves of the means which

the law provides for just such a purpose, subject
always to their imperative duty to accord to the
minority fair and equitable .terms of conversion."”
(Emphasis added.)

Mayflower's directors were all nominated by Hilton and
its stockholders were dominated by Hilton's 8b per cent
ownership. The purpose referred to was necessarlly that
of Hilton. See also the flndlng of the C’hance]lor in his

decision Sterling at 89 A.2d 867:

"From the time that Hilton first acquired the
‘majority stock interest it intended to acquire
the Mayflower Hotel property and to 1ntegrate
it with Hilton's other assets."”

Thus, the purpose in Sterling was to further thepinvestmentland :
business interests of the majority  shareholder. There‘it was
a voluntary rather than an economically ooﬁpelled decision on_the
part of a majority shareholder. Sterling is stili the law.
Moreover, Tanzer does not purport to change this aspect of
Sterling. Rather it says that the ?alid business interests of
the majority shareholder can consritute a proper purpose for the
merger provided that they are bona fide and not merely a “trumpeé
up" subterfuge to get rid of the minority.
On the evidence, I do not find Signal's decision
-to be a mere subterfuge to get rid of the minority shareholders,
even though, just as.in Sterling, their elimination from

further participation in the subsidiary corporation was




anglnescaoahleiresolt"YSJcnal 1tself ls anvlnvesrment
‘COﬁoany Insprlmary reason for seeklng the remalnder of o

"UOP s shares was JtS concluslon that UOP 'as a wholly— lrff.

' ownedVSlgnal sub81d1a y; represented at the t:me the best~5}t'
.;llp0531ble placement for a portlon of Slgnal's snrplus cash 2
LflIts unsucces ful efforts betwesn 1975 and 1978 to flnd -
'other souzces for the dlverSLflcaflon of Slgnal s holdlngslﬁ
lends support for thls flndlng..~;f¢'t:.‘ S B

In fact plalntlff 8 argﬁment on thlS p01nt is based‘

on hlS very acceptance of Slgnal s pOSlthn that lt took

'\‘the action to acqulre all remalnlng shares of UOP 1n th

"economlc 1nterests of 1tsclf and ltS shareholders.k The
fallacy of hlS argument, as I see- lt, is ltS assumptlon
-~ that such actlon taken in the 1nterests of a majorlty shareholder;'
the efrect of Wthh 1s to ellmlnate the mlnorlty shareholders,
rlS alWays wrong unless lt can be shown, as was the SLtuatlon
in TanZer, that there 1s. some. compelllng, nonvoluntary
i'obus1ness reason Wthh mot:vates the actlon. I do not read |
:fﬂTanzer as standlng for the prop081tlon that such a compelllnqr
J’and nonvoluntary reason must be present 1n every case 1n C
order for the purpose Lo be round a proper one. Sterllng é
- which Tanzer apprOVes, supports thls 1nterpretat10n.
- Accordingly, I find that there was a proper purpose

for the merger,'and that it was not designed.as'a mere
subterfuge to get rid of the minority shareholders.

ACcordingly, as required by'Tanzer; I next turn
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to an evaluation of the other challenged elements of the
transaction, applying the entire fairness test of Sterling to
the issues framed by the plaintiff's allegations and the

evidence offered in support of and in opposition thereto.
THE ALLEGED MISREPRESENTATIONS TO UOP'S SHAREHOLDERS

As noted previously, plaintiff is charéing that
Signal misused its majority position by permitting and/or
assisting the management'and Boafd of UOP to disseminate
less than candid proxy‘information to UOP's minority shareholders
and by issuing mis;eading press releases concerning the
merger pridr to the vote at UOP's annual meeting. These
charges'break down into three categories. The first deals
with the so-called "negotiations" between UOP and Signal |
as to the terms of the merger. The second deals with the
proxy representétions concerning the Lehman Brothers fairness
opinion.  The third conéerns the representation that the
'vvqte of UOP's board to approve the merger was unanimous.
I diséuss these contentions as a group.

Plaintiff argues ﬁhat in truth there never were
any negotiations between UOP and Signal as to what would
be a proper price to be paid to the minority for their
shares. He says that the evidencé clearly reveals that
Signal's management.selected a price range of $20 to $21
per share, that this price range was immediately agreed

to by Crawford in his capacity as president of UOP, and




dthét:iﬁ7iéiiancé onwthevsupnos1tlon that Crawford had conSLdered
‘thejintereets of UOP s mlnorlty 1n hlS deallngs w1th Slgnal”
| 1the prlce of $21 was. approved by UOP s nonvslgnal dlrectors
W1Lhout questlon and W1thout any effort to obta:n a hlgher

hamount. Q{“'

‘ Plalntlff poxnts’to Crawfordre admlselon that he
never :attempted to get an§th1ng more than the top flgurei"“'
of $21 offered by Slgnalow He p01nts further to the fact
.that there 1s noe. eV1dence‘of anyone at UOP attemptlng to )
*f;bargaln for a prlce hlgher than $21 He contends that
the ev1dence reveals that there was no- bargalnlng whatsoever
on behalf of UOP e mlnorltyc Yet he says that UOP s management
clearly knew how to bargaln Sane 1t had done so durlng
:the 1975 tender offer negotlatlons when UOP 'S . representatlves
7caused Slgnal to 1ncrease its orlglnal proposal from $19
‘dto $21 per share. He also says that Crawford well knew vh
‘how to bargaln when 1t su1ted hls purpose 51nce he managed
‘fwto get Glanv;l]e to reduce the prlce for the Lehman Brothers
‘dh;falrness oplnlon from $d50 000 to $150 000 "HA”
‘ Ln v;ew of thlsy plarntlft says that lt was.mlsleadlng o
»for Slgnal to issue press releases on February 28 1978 .
and March 2 1978 1nd3cat1ng that negottatlons were ongoxng
between Slgnal and UOP for Slgnal s contemplated achlSltIOn
of UOP's minority shares. He says'that this wrong was
‘ compounded by UOP's March 7, 1978 letter to its minority
: shareholders adv1s1ng them of the approval of the terms

of the merger by UOP's board in which reference was made
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to the prior announcements by Signal and UOP that "negoti-

. ations were being conducted." He says that the absence

of negotiations is established by UOP's decision to change
the word "negotiations".td "discussions" in the Proxy Statement
when §onfronted by the request of the Securities énd Exchanée
Commission for the details of the negotiations.

As to the Lehman Brothers fairness opinion, plaintiff
says that #he Proxy Statement disclosures were designed

to lead the minority shareholders into believing that a

reputable investment banking firm had investigated the

worth of their shares and found $21 to be a fair price,

when in reality the Lehman Brotheérs team had done nothing

more -than make a cursory, two-day review of.publicly available
statistical data and conduct a one-day "due diligence"

visit at UOP's headquarters during whichvﬁhey accepted

the representations made by UOP's management personnél
without serious question. Plaintiff charges that the Lehman
Brothers opinion was nothing more than a superficial subsfanti-
ation of Glanville's initial, personal opinion that a $20

to $21 price range was fair, and thus was merely a rubber-
stamp approval of that which Signal had decided £o offer.

He says that it was aAmisrepresentation for UOP not to
disclose the true manner in which the opinion was given

and to thereby generate the false impression that Lehman-

Brothers had impartially looked to the interests of the

" minority shareholders.




' Flnally, plalntlff charges that 1t wasrmnsleadlng

for the Proxy Statement to 1ndlcate that the terms of the a L

"merger had been approved unanlmously by UOP E board when

ractually the Slgnal afflllated dlrectors had abstalned
'rfrom_votlng on the adv;ce of counsel A He a]so wonders 3
"_wny Crawford who was aleo a dlrector of Slgnal Voted :

| as a member of UOP s bOard when all other UOP dlreetors
‘ﬁ;twho were also Slqnal dlrectora felt that legal need to
‘i,abstaln._}]:n TR B R e R
Relylng on therrequlrement of "complete oandor

f_set forth in Qynch V. Vlckers hnergy Corp,, Del Supr.,

R 383 A 2d 278 (1977), plalntlff argues that JL was 1mproper -

i for uor and Slgnal to thus lead the mlnorlty into bellev1nq o

'p,that the merger prlce had been negotlated as a result of

j-glve and take bargalnlng between the managements of Slgna]
- _and UOP, or that the negotlated prlce had been evaluated
A_dln depth and pronounced falr by a reputahle 1nvestment
Viiibanklng flrm,_or that the prlce had been approved by the

v~¢unan1mous vote of UOP s board He eontends that thls fallure

’u;on the part of the defendants to make a comp]ete dlsclosurefff~"'*

Ivof all germane facts prevented an 1nformed vote by the

: mlnorlty shareholders, and thus prthblts the defendants
now from relying on the fact that the terms of the merger
were. overwhelmlngly ratified by those minority shareholders
who chose to vote.

I do not find these arguments persuasive. Plaintiff
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“has his concept of what is meant By the term "negotiations."
However, his interpretation is not the only one, nor is
it necessarily the correct one.

As defined in Webster's Third New International

. Dictionary, "negotiate" means

"to communicate or confer with another so as

to arrive at a settlement of some matter; meet
with another so as to arrive through discussion
at some kind-of agreement or compromise about
something: come to terms esp. in state matters
by meetings and discussions.”

Black's Law Dictionary (4th E4.) definés "negotiation"
as follows: |
1"The deliberation, discussion or conference
upon the terms of a proposed agreement; the act
of settling or arranging the terms and conditions ,
of a bargain, sale, or other business transaction." -
Hére there were matters that went into the makeup
of the merger agreement other than price. As Crawford
indiéated at the initial meeting on February 28, 1978,
there were employee stock options and incentive programs
at UOP to be considered. Some assurance as to the future
employment prospects of key UOP personnel was also a concern.
- In addition, aé Signal points out, plaintiff conveniently
overlooks the fact that UOP's 49.5 per cent minority was
comprised of 5,688,302 outstanding shares. Thus the priée
range initially proposed by Signal of $20 to $21 per. share

involved a potential swing in the acquisition price of-
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'~$5 688 302 dependnng upon wnether an agreement was flnally

]Ereached on the hlgh flgure, the low flgure or somethlng

‘t71n between
The proposal was made flrst to Crawford Wlth the_7

RO understandlng that he would submlt 1t to hls dlrectorsA a

1fj:for thelr reactlonb He dld so, he dlscussed 1t wrth them,,aﬁ

on an rnd1v1dual ba31sy’ana he then adv1sed Walkup that o
lhe thought UOP s bOard would be receptlve DIOVlded that

"ithe $2l f1gure was used el i ' :

| ‘In short between February 28 and March 6 there

t;wereldlscu581ons and dellberatlons by both szdes, and,
‘to a llmlted degree, Wlth each other concernlng the terms
of the merger agreement Whlch was to.be submltted to the

“boards of Slgnal and UOP on March 6 for thelr respectlve.

consmderatlonsa Plalntlff s Vlew is that therée can be

- ..no negotlatlon as to prlce unless one- s1de flrst demands

r,tan amount 1n excess of the prlce range 1n1t1ally suggested |
'by the otherc1 But that 1s not necessarlly requmred by a,‘

::-the accepted deflnltlon of-the term E i L

Accerdingly, T do not flnd that Lhe press releases

of February 28 and March 2 contalned materlal mlsrepresentatlons:

to the extent that they 1ndlcated that negotlatlons were
‘belng conducted between the two eorporatlons. Nor do I
find any misrepresentation in this regard in the Proxy
Statement. | |

As to the Proxy Statement reference to the Lehman
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Brothers -fairness opinion, it is significant that a copy
of the opinion letter was attached as an exhibit to the
Proxy Statement, and that the letter contained the following.

statement:

"In the process of forming our opinion
expressed herein, we did not make or obtain
independent reports on or appraisals of any
properties or assets of UOP and have relied
upon the accuracy (which we have not inde-
pendently verified) of the audited financial
statements and other information furnished
‘to us, or otherwise made available, by uop."

I agree with the defendants that this distinguishes the

matter from Dennison Mines Ltd. v. Fibreboard Corp., 388

F.Supp. 812 (D.Del.1974). 1In that case it was held that

a proxy material reference to a fairness opinion'bybLehman _
Bréthers was misleading because the opinion 1et£ef had
indicated that in reaching its decisioh,Lehman Brothers

had made no independent evaluafion_of certain assets, but

that this factor had not béen discloséd to the shareholders.

In Dennison, however, the opinion letter itself was neither
specifically referred to nor reproduqed'in the proXy materials.
That was not the situation here;

Plaintiffralso argues that Lehman Brothers was not
truly "independent" at the time that it gave its opinion
and that defendants violated their duty of full disclosure
by not révéaling this fact. But there is no convincing

evidence that Lehman Brothers had any commitment to Signal
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_fthatrwould have had any bearlng on 1ts oprnlonr'.It'hadﬁ

. served as UOP s 1nvestment banker for almost 20 years and o
f:therefore had a degree of famlllarlty wrth UOP s busrness
:and prospectsnr lhere 1s no ev1dence of any communlcatlons
.'between Slgnal and Lehman Brothers ooncernrng the’ merger.idl
EAs to LBe40 the mysterloue document mentloned earller,‘ N
the eVrdence shows that no one at erther Slgnal or UOP
'1was aware of 1Ls exmstence unt:l after ths sult was flled.‘l

‘dObv1ously, there could have been no obllgatlon upon UOP:"

dhlat the tlme to dlsclose rt as a part of the proxy materlals,:' -

or to comment on 1ts p0331ble effect as to the lndependence

’ ";‘of Lehman Brothers in glVlng 1ts oplnlon. :

Flnally, however 1t came about UOP hlred Lehman
'dBrothers to render an oplnlon, and the 0plnlon glven was
:offered as belng that of Lehman Brothers.' I cannot see ”
:nwhere UOP had any obllgatlon to state or rnsrnuate in any'
way rn the proxy maLerlals that the oplnlon was really
'the personal opinlon of Glanv1lle based upon hlS 1n1t1alrfl

dreactlon that the $20 to $21 prlce range was falrf because

c~g31t represented almost a 50 per cent premlum over'markete_Tm

iThe evrdence shows that other qualltled persons at Lehman
Brothers worked on ‘the progect and that a good deal of
1nformatlon was rev1ewed before the oplnlon letter was
issued. In this context I flnd no mlsrepresentatlons
or laok of disclosure in the Proxvatatement reference

to Lehman Brotherst
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Finally, ahjmwﬁiitlmﬁrbée1teduﬁcal point, I find no
material misrepresentation in the fact that the vote of
UOP's board to approve'the terms of the'mergef was said
to be unanimous. While it is true that not all of UOP's
directors voted in favor of the merger due to the fact
that five Signal—affiliated-directors abstained, it is
also true that none of UOP's directors voted against it
or offered any opposition to the fairness of the proposal.

Under the standards of LYnch v. Vickers Enexrgy Corp.,

supra, TSC Industries, Inc. v. Northway, Inc., 426 U.S.

438, 96 s.Ct. 2126, 48 L.Ed.2d 757 (1976), and Kaplan v.
Goldsamt, Del. Ch., 380 A.2d 556”(1977),. I find no material
misrépresentation or failure to disclose germane information
by UOP in the Proxy Statement or.by Signal in- the press-
" releases, and to this end I find no misuse of the corporate
machinery attributable to Signal as majority shareholder,
either direct or indirect,-which'would require that the
vote of the majority of the minority shareholders be_discounted
in evaluating the fairness of the terms of the merger to
UOP's minority shareholders.
THE ALLEGED FAILURE OF UOP'S BOARD TO FULFILL

ITS RESPONSIBILITY TO ITS MINORITY SHAREHOLDERS

. Plaintiff makes many assertions which could be catefgorized
under this éspect of his case. I find~the most significant
of these contentions to be three in number. First, plaintiff

again charges that UOP's board failed to negotiéte the




merqer prlce offered by Slgnal agaln because 1t made no

-attempt to obtaln any amount over the hlgh flgure of $21

orlglnally proposed by Slgnal Secondly, plalntlff saysv‘;'?i"

_that UOP s board falled to properly welgh and con51der .
Slgnal 5. proposal As to thls,‘he pornts to the hurrledAb =
’ ’marper 1n whlch the board met and approved the meroer w1thout
flrst seeklng a current appralsal or evaluatlon of thek
mlnorlty 1nterests Thlrdly, and in relatlon to thls second
contentlon, he clalms that UOP s board falled to take into
cons1deratlon the worth of substantlal real estate and
.patent assets of UOP whlch were carrled on the corporate
books at a grossly undervalued flgure, that 1t falled to
1n81st on some provrsron that would have glven the mlnorlty.
the beneflt of an overall rise in the general value of

stock market securltles between March 6, 1978 and May 26

' 1978 and that lt falled to protect the mrnorrty agalnst
being'deprlved of a second quarter UOP leldend the value

- of Which in- effect went to slgnal as of the tlme the Jﬂ\

: ~merger was approved lbnh'. | 7 A _l h‘ o hh VN

| o The argument that UQP s board falled to negotlate
with Slgnal on behalf of the mlnorrty 1nterests aqaln comes;'
down to plalntlff s basic premise that one in a flduc1ary
capacity must always attempt to get more’than is offered

in order to discharge his fiduciary duty. This is not
necessarily true in all cases.

As Signal points out, its position with regard to
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the merger was completely different fhan its position in
1975 when it set out to acquire an interest in UOP. 1In
the lattér situation, it was in a position.to bargain for
the best possible.deal from its point of view. 1In attempting
-to arrive at a price for the tender offer which would not
be opposea by UOP, in addition to bargaining on a price
for the direct purchase of a large number of shares from
.U0P, it was in a position to start as low as reasonébly
possible and, through the give and take process, arrive
at the best price possible from the sténdpoint of its own
interests. .

| In 1978, however;‘as majority shareholder of UOP,
it had no simiiar bargaining position. As Signal readily
concedes, it wore two hats with regard to the acquisition
of UOP's minority interests. As majority éhareholder,
it owed a fiduciary dﬁty of fairness to UOP's minority.
It could not start at a price below that which it truly
felt to be the fair value of Uof's shares and bargain uéward.
At the same time, Signal's board owed a fiduciary duty |
to its own shareholders in>dealing With'signal's assets.
Thus, it had to take care that it did not prbpose to pay
more than was fair and reasonable for the UOP shares.

Viewed in this context, Signal's proposal of a price

range of $20 to $21 on February 28 was not ﬁecessarily
one thaﬁ called for a counteroffer. What it called for

was consideration by UOP's board as to the fairness of




'the pr:ce pL0posed 'fhns,‘lf UOP s board after reV1ew1ng"'
the matter, was conv1nced that the hlgh end of the proposed
pr;ce’range was falr and reasonable to the mlnorlty, then :f”
:its.failure to seek stlll a hlgher prlce dld not, iof 1tself
onstrttte a breach of 1ts rlduc1ary duty owed to 1ts mlnorlty

shareho“derspl Thus, the true focus must be on the reasonable—

;’fg.ness of the actlon taken by UOP s board in. con31der1ng

.+ the proposal and not on 1ts fallure to seek a: hlgher prlce

"' than’ that sugqested

On thls p01nt plalntlff mekes perhaps hls strongest
‘cShOWlng. UOP s board dld act on three bu51ness days notlce.'
It did not seek an 1ndependent appralsal of the current

,value of UOP '8 shares before actlng, and the expedlted
schedullng of its meetlng on March 6 was obv1ously w1th1n
'hthe control of Slgnal Moreover, T am satlsfled that the

 primary factor con51dered by those concerned was the comparlson

"rof Slgnal s 1978 proposal Wlth the srtuatlon prevalllng

| at the time of Lhe 1975 tender offer S o

| Immedlately prlor to the 1975 tender otfer and stock

hhpurchase, UOP stock had been tradlng for a fractlon under‘a
514 per share.‘ At the prlce of $21 per share, the tender”'
| offer had heen greatly oversubscrlbed. In early 1978 uop

was in substantially the same financial condition asdit

had been at the end of 1974 and was showing‘comperable
.earnings. On Febrnary 28 the closing market price:of its

stock was $14.50 per share. I think it is fairly clear
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that these factors, taken in conjunetion with the financial
infermatioﬁ available and made available to the independent
membérs,of UOP'S board as well as'the fairness opinion |
supplied by Leﬁman Brothers, caused the general feeling
to be.that if $21 per share was an unnecessarily high price’
to have paid in 1975, it was a fair price to pay for the
minority shares in 1978 under comparable circumstances.

But I note also that the non—Signal members of UOP's
board were.substantial businessmen in their own right,
some of whom had served on UOP's board for a considerable
number of years and who were therefore familiar with UOP's
present condition, past performance and future prospects.
They included a former president and chief operating officer
and a former chairman of the board of UOP, each of whom - |
owned more than 7,000 shares of UOP andAWhe therefore had
more than passing reason to be interested in the adequacy
‘of the price proposed by Signal. While there are different
ways»to.approach the same problem, and while plaintiff
would urge that a different approach than that taken by
UOP's board should have been required, I cannot f£ind on
the evidence that UOP's board failed to properly weigh
and consider the transaction with regard to the interests
of the minority shareholders. It does not appear that
they were operating in a vacuuﬁ.

Turning to the alleged failure of UOP's board to

give consideration to undervalued assets of UOP, plaintiff




pornts out that rhe Eehmaﬁ“Brothers falrness oplnlonf on
which UOP s board relled 1n part expressly accepted uop'! s‘v
raqcres W1thout any Jnvestlgatlon or appralsal as. to the r:tz
true‘value of assets as compared w1th the va]ue calrled

on UOP S books, In thls reqard plalnrlft aaserts that

’UOP has some 270 OOO acres of tlmberland Whlch is calrled
.on,lts books at an acqu131tlon prlce averaglngraome $38

per acre, He also says UGP has valuable patent and royaltyb
elnterests Wthh were not carrled on 1ts books at a true'qg@f
present Value.h blnce Slgnal was acqulrlng these assetsrr

N as a result of obtalnlng 100 per cent ownershlp of UOP
:plalntlff says that 1t was 1mproper for uop’ s board not

to have had a current appralsal made of these assets and

to have falled to cons1der such updated values in passrng

on the falrness of the merger prlce to the mlnorlty.v

. This arqument is. answered by Sterllnq ¥, Mayflower

Hotel Corp., supra. In that case, the value of the assets

vabelng acqulred by Hllton was the prlme concern of the plalntlffs; 
fThe leport on whlch Mayflower s board had relled contalned o :
"no rrndlnq or oomparlson of Mayflower *xnet asset value. |
In ltS decisron, the uupreme Court held thaf the element
ofvnet asset value was a proper one forrconsrderatlon;
However, in the proceedihgs in.this Court, both sides had
~been permitted to offer affidavits;pertaining torrhe net
~asset values of Mayflower and Hilton. Based upon that

submission, both this Court and the Supreme Court considered
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net asset value as a part of the overall picture and found

that it was of littlé‘significance under the circumstances.
The effect of this finding is that the failure of

Mayflower's board to consider net asset value in agreeing

to the merger terms did not constitute a breach of the

fiduciary duty owed to Mayflower's minority where a subsequent

review of that element by the courts indicated that it

would have made no difference. As stated by the Supremé

Court at 93 A.2d4 116:

"In these circumstances we deem the evidence
adduced by the defendants upon the issue of com-
parative net asset value to be sufficient to dis-
charge whatever duty they were under in respect
of the matter; and this notwithstanding the incon-

-clusive nature of the 'indicated values' arrived
at [in the report]." ' ‘ :
Later, at the same page reference, and in response -
to the plaintiff's charge that Mayflower's directors "did
not give proper consideration to the questibn of the wvalue
of Mayflower's assets in their approVal of the terms of
the'merger" the Supreme Court stated as follows:
"Since the deficiency in the Haslém.report in
this respect is supplied by other evidence the
effect of which is to corroborate the findings
of the Haslam report, we think this omission
(if it was an omission) of little significance.™
Thus, the failure of UOP's board to obtain and consider

the updated value of UOP's timberland and patent and royalty

assets does not constitute a breach of its fiduciary duty -




‘fto the mlnorlty if th> GV1denc0 oleseﬁtod on gehalf ef

;the defendants at trlaJ reveals that the Va]ue of such
:;asset: had no. materlal bearlng on the falrness eﬁ the Lerms,
,aof the mergerv; For the reasons set torth heleafter, I‘
’flndlsueh i~c> be the case, and thus I fJnd no 1mpropr1eey

1Chargab1’7to UOP S board in fhls respectﬁ

T;As;to &he two remalnlng contentlons under thls category,f '

'!I thlvk 1t obv1ous that a: general Qverall rise in stock
,emarket yllﬂes (said te have been 13 per cent be+ween Marcﬁ 52f!"
'l6, 1978 and May 26, 1378} doe not mean that the value R

of the shares of all corporatlons went up durlng that perlod

It is true that the approval of the $zl merger prlce by

the boards of UOP and Slqnal on. March 6 put avfaa§“~on

the value of the UOP shares" But whether they would have
otherw1se lncreased or decreased durlng the two and one- |
half. month- perlod thercafter is-a matL01 of Spcpulatlon»’
_At least there is no. ev1dence that ﬁhey would have 1ncreased

1n value at the rate of the ovelall market rlse, and therefere;
T flnd no. breaoh of duty on the part Qf UOP s board lnv‘ﬁ
'falllnq to attempt LO secure the 1ncius10n of Such a pro§1s{on
in the merqel agreementujeae;e‘.ﬂ o G |
| As to the fact that the merger agreement made no

provision for UOP s mlnorlty to receivée an. allquot share
.Qf-any second quarter dividend, the defendants have advanced

no real argument or explanatidng I can only assume that

in view of the prlce being offered and Lhe rlght belng
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given to the minority to reject the entire proposal, it

was not considered by either board to be a necessary term

or item for inclusion in the mérgef agteement; ‘In any

event, in view of the subsequent vote of approval by the

minority shareholders, I do not view it to be an eleﬁent

of such significance, when considered with all other factors, aé

to brand the merger unfair. |
‘AccOrdingly; on these and the other»matters on which

issue was joined, I find no dereliction on the part of

UOP's board which would amount to a breach of its fiduciéry

duty to UOP's minority shareholders.
THE ALLEGED INADEQUACY‘OF THE MERGER PRICE

| The foregoing contentions having been disposed of,
we now come to the final aspect of plaintiff's case, namely,n
that even if there was no improper purpose for tne méfger,
and even if there was no misuse of its majority position
by Signal in bringing about the merger on termé»which it
knew to be unfair to the minority, and even 1if there was
no breach of fiduciary duty on the part of UOP's board
in the manner in which it accepted the merger terms and
recommended approval by the minority shareholders, nevertheless
the price of $21 per share paid to the minority was still |
inadequate and indefensible on the facts, thus requiring
action by the Court so as to remedy the injustice of the

situation.




Ih eupport of thls argument pldjntlff offered the>
“pert testlmony of Kenneth Bodensteln,ra chartered lnvestmenttl
'ﬁfanalyst w1th the flrm Of Duff & Phelps Bodensteln offered L
‘h;two delC approaches in support of hlS ultlmate oplnlen

‘that the value of UOP s shares to 1ts m1n0r1ty shareholders"
r as Qf the date of the’applova] of the merger agreementff '
fhwas ﬁot leqs Lhan $26 per qhare.; One approach was that
of a compara ive: analyeis; Lhe othereapplled the dlscounted
cash flow meth@d A. e, A L
| Whlle I make no effort to dlSCUSSVln any detall

the worklngs of elther method 1 thlnk lt sxgnlflcant to

note that both were based on the Value that one weula supposedly

derlve as a result of becomlnq a 100 per cent owner of

an ongolngvcorporatlon as opposed»to acqulrmng a less than
lOOAper CentAinterest The underlylng ratlonale is that

‘one thh full and complete OWnershlp of = company is free;;"‘
to take 0ut of lt whatever he wants, to &1rect the bu81nese

as he sees flt;kfﬂ declare dlvrdends as needed etc ; thus

: Hmaklng hls ownershlp 1ntt1ests a thlng of GTLaLer value

'.than an ownersth nntereet ehared wrth others whmsc rlqnts'i~f*
and flnancral p051tlon must also be henored d
Agalnst thls background Bodensteln eonducted a‘
comparison Ofrthe premium over market being paid within
a related time frame for mergers or tender offerrmerger
comhinations which resulted in 100 per cent ownership to

the acquiror and in which the cost Gfracqﬁisition was
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$100 miliion or more.  This was to use transactions comparabie

to Signal's acquisition of the remaining minority interest

of UOP. |
Bodenstein selected ten such comparable transactions.

As to each he found what‘he termed a prior mérket price.

In some, this was the market price on the day preceding

the first.announcement of the transaction. As to others

he examined price and volume figures for a'period of time

prior to the announcement so as, wherevappropriate,Ato,

factor out any distortion in the otherwise prevailing market

price that might have been caused by leaks, market premonition...'

of an impending acquisition, etc. -- "noise" as described
by Bodenstein. | |

From the merger or acquistion price paid, Bodenstein
deducted the prior market price as found by him, aﬁd.then
divided that market price into the difference. This gave
him the percentage of pfémium per share over market,paid.
in each transaction by the acgquiring company in ofder to
obtain 100 per cent control. He then found the median
rather than the average of these ten transactions so as
to rule out any distortion that might have been involved
in.averaging. The median  premium thus fdund by him for
these comparable transactions was 74 per cent.

Bodenstein thus concluded that a reasonable premium
for Signai to have paid so as to become 100 per cent owner

of UOP wbuld have been between 70 per cent and 80 per cent.




.Applylng tnla to UOP s hlgh of 14 3/4 on February 28, 1978
:the last tradlng day before the announcement of the merger
negotlatlons (he sald that usmng the: cloanng prlce of $14 50: 
would have made no dlfference), a pflce at Wthh he found N
*the market to be valULng UOP falrly, Bodensteln concluded

' under thla comparatlve analy31s that the’ falr value of

the shares of UOP was between $25 6J and $27 30

- zkahe d1scounted cash Flow method of analysns,vasf‘ :?
explalnedvand utlllzed by Bodensteln, 1ooks to the cash
generatlng capablllty of a company as a golng concern°

It is- based upon the amount of cash Lhat can. be taken from
‘a company by its ‘owner at a glven tlme w1thout adversely
‘affectlng ltS flnan01a1 and busmneSS condttlon. Thus,

it loo]s to thlngs dlfferent than net earnlngs, d1v1dends;
prlce earnlngs ratlo, etc. for its u]tlmate COHCIUSlan

The dlscounted cash flow approach also treafs varlous

N expense 1tems as cash For example,‘depre01atlon lS an‘

dllowable expenae under accountlng pr1n01ples, and LS therefoxe -

 an allowable deductlon. But 1t repreaents a non ca h outlav,'~”'

ﬂand therefore lt pxoduces cash to the company 1n the sense
thdt lt 1s a deductlble loss that does not have to be paldm H
The same can be said of deferred incomne Laxes ‘and certaln |
Aother items. Under Bodensteln s approach, the value ofr
these items of deductible expense must be added fo actual
income to indioate the tfne cash flow froﬁ oéefations(
Deducting from this cash flow an amount to reasonably cover

capital outlay and long-term -debt requirements fesults'
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in a.figure repreéenting "net free cash from operations.ﬁ
This figure is then capitéiized at an appropriate interest
raﬁe SO as to.determine the present valﬁe of the net free cash.

Tovthis is added the value of any excess liquidity or:
extraordinary items. The term "excess liquidity"'as defined
" by Bodenstein is "the Working capital that is not réquired
to generate the‘earnings of the business from its opefétions."
The sum of the three, that is, the preseht value of net free
cash, the excess liquidity and the extraordinary items,‘is
then divided by the number of shares so as to determine the
per share value. For purposes of illustration, Bodenstein's
diécounted cash flow analysis of UOP for 1977, based upon

the actual financial figures for UOP, is set forth in the margin.*

£ | "UOP_CASH FLOW - 1977
Sources . , : In Millions
Income before extraordinary items $ 24.3
Depreciation 15.0
Deferred income taxes 2.3
Cash flow from operations = - S 41.6
- Uses , 4
Additions for plant and equipment 16.3
Long-term debt payment (net) : 4.5
Cash requirements $ 20.8
Net free cash from operations $ 20.8
7.5t 8.53°
Present value of net free cash $£277.3 $244.6
Excess liquidity ' 37.0 37.0
Extraordinary items 7.0 "~ 7.0
$321.3 $288.6
Per share basis $28.09  $25.21

lHigh side of discount range found in sample of 1977/
1978 acquisitions ,

2Average Moody's Industrial Bond yield average: February,
1978" ' o
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V Bodenateln‘s rlgure of ;37 mllllon tnwexcess llquldaty

was based on hlS flndlng that UOP had been able to reduce
1ts short Lerm debt from a f;gure of some $50 mllllon in
1974 to- a polnt where it was almost noneX1stent by the
s”end of 1977 :and tbat 1t had a conslstent 1nvestment record"ﬁ
in SnOlL Lerm market sccntatles 1n addltlon tc a large
amount of cash on hand and unused bank credlts.  In hls
v1ew, there was between %50 mllllon and $60 mllllon that o
could have been taken out of UOP thhout afFectlng 1ts
income produClng ablllty as of the tlme of the merger.
For reasons whlch he explalned‘ he uSed'the flgure of $37
mllllon SO as to be on the conservatlve 51de. . He also
placed a lquldlty va]ue on the tlmberlands on the theory
that they too represented somethlng that could' be removed
from the corporatlon Wlthout affectlng its otherw1se normalr
~incone flow. '

"‘, In addltlon tcvthe foreg01ng analy31s for 1977

| by v1rtue of whlch he found the value per share to be emther

;$28 09 or q25 21 dependlng on the dlscount rate app 1ed tftf**"” :

Bodensteln also performed & cash f]ow analysls for UQP

‘for 1978. ;Thls‘was based on a combination of actual flgutes
for a period priof to the éate‘of the annual sharehoiders
meeting coupled with the Proxy Statement projections of
UOP's management for the balanceiofjl978.”u1n s0 doing

he applied a higher 10 ?er cent discount factor so as to

‘reflect the risk of the possibility as of the time of the
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merger vote that something adverse could-héve‘happeﬁed
to UOP during the balance.of 1978. Under this 1978
analysis, he found that the value of the minority shares
would have been $27.16.

Finally; Bodenstein made a similar discounted cash
flow analysis under UOP's five-year business plan for the -
years 1978 to 1982. Under this he concluded, alternatively,
that the value of UOP's minority interest was either $25.94
or $30.59 per share. |

From all of his findings under both the comparative
analysis and thé discounted cash flow appfoach Bodenstein
reached his conclusion that thé value of thé UOPAminority
shareé acquired by Signal was not less than $26 per shaxe}

With all deference to his obvioué ability, I have
several problems with the Bodenstein approach. To begin
with, the evidence indicates that there were reasons for
- UOP's cash status. Some $37 million of the cash accumulafion
reflected payments advanced on contracts by its customers
and thus was not money that could be removed from the company;
Also a great deal of it had béen advanced to UOP's fdreign
units and thus was subject to exchange control restrictions
of foreign governments. It was not necessarily free for
removal at will by a 100 per cent owner as Bodenstein's
analysis presupposed.

In addition, as defendants point out, the discounted )

cash flow analysis has at its core the fortuitous selection




" _, ‘5'7‘4' -
of a dtscount factor whtch 1s not qeoersarllyurelated to
‘any objectlve standard ThlS is Lllustrated by the dlscount
factors utlllzed by Bodensteln in hlS 1977 analy815'_‘one'
”Hbelng the "hlgh Slde".Of the "dlscount range found 1n fi
l"a samole of 1977 1978 r‘*elected acqulsltlons,’the other o
tbelng MOody s IndustrlaW Bond yl 1d averdgevfor the month
:of February 1978 g Presumebly, other analysts nght choose
to use any number of othel pomnte of reference in trylng
to Cdlculate an approprlate return on anestments to be
applled as. a dlscount factor.: | :
As detendants also p01nt out, an adjuotment in the :
dlscount zate to be applled can dtamatlcally change the
end tesult For example, for’the‘flrst two months of.1978
UOP'S stock-had~averaged treding for just'under $15‘per
- share. ,Forvthe‘year 1977 its earnlngs from- contlnulng
operatlons had been $2 l2 per share. . Thls equatesvto~a
:prlcefearnlngs ratio of approx1mately 7 1, whnch thus represents
a return of about 14 per cent ok In ether words, it couLd
be argued that 1mmed1ately'prlor to the merger dnnouneement -
the market was w1111ng to pay abont $15 for a ehare in
UOP in order to get a 14 per cent return of <2 12 per. shere
If one selects this as a basis for uslng a dlscount rate
of 14 per cent, and uses all other~figures4contained in
Bodenstein's 1977 cash flow analysis, the value'per share
becomes $16.81.

Correspondingly, and again for purposes of iilustration,
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in his 19784ana1ysis7Bodenstein assumed a need of $17.5
million for UOP to maintaiuvits plant and equipment in
order to generate a cash flow’equivalent to that found
for 1978. However, a historical averaging for the prior
five-year beriod indicates annual capital expenditures
of $23.9 million for UOP. 'If this 1atterAfigure were
used in the 1978 analeis, the‘net free cash flow would
have been reduced by $6.4 million and, even applying_Bodensteih's
iO per cent discount factor, the per share value would"
be reduced to $16.16. If a 14 per cent factor were used,
the per share value would be even further reduced to $11. 54,

In short, this opportunlty for the subjectlve selectlon
of factors, a small varlatlon in which can cause a wide
divergence in the end result, renders Bodenstein's dlscounted
cash flow approach unnerving when one sets out to rely
upon it in an attempt to ascertain whether or not the amount
paid for minority interests in a cash out merger is fair
and reasonable.

Thirdly, I have difficulty with the entire concept
employed by plaintiff's expert. As noted previously, it
is viewed from the standpoint of the value of a share of
UOP to Signal, {or to any'majority shareholder in a similar
situation) because of the fact that the acquisition is
transforming it into the 100 per ceut owner of its subsidiary.
Thus, as I perceive it, plaintiff seems to.betarguing that

in order for the transaction to be.fair to UOP's minority
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shaseholdefs, they:mnstbbelpaiﬁthe‘value‘of the stockﬁli
'to Slgnal Anddthls”would‘apéear to be. iﬁ contfast‘tooi
he value of a: share of UOP in the hands of all shaLeholdersj
as- of the tlme of the merger.' B
| Thls pOSlthn of the plalntlff,‘lf I ha&e percelved

1t correotly, s*ems from the admonlshment in Slnger, Tanzer

L and Roland Internatlonal that a ma]orlty shareholder cannot

vbe absolved from the scrutlny of the courts 31mply because

'g@ mlnorlty shareholders who are unhappy with the cash out N

prlce have the rlght to seek Jud1c1al determlnatlon of

the value of thelr shares under’ the appralsal statute found
at 8 Del,c. § 262, As a consequence,-plalntlff seems to-
‘be contending'that the faotors whichvgo into a determinatlon
of the value of stock under a § 262 appraisal proceedlno
are not those whlch apply in a proceed:ng such as this
‘wherein a mlnorlty shareholder is attacking the falrness,
~and thus the leldlty of the merger ltself on the grounds
that the prlce pald tor the mlnorlty 1nterests is grossly
1nddequate. Thus, plalntlff seems to be suggestlng that
in_evaluatlng the falrness of the merger terms to the mlnorlty
ln such a proceedlng as thls, one mustilook,to what lt

is reasonably worth to‘the'forﬁer majority'shareholder_:

to be rid of all other Shareholders so as to become the

sole owner of the enterprise, and then, using that as a
basis or starting point, determine what is a fair amount

for it to have paid the minority for the right to become
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sole shareholder. The resulting figure the plaintiff,

through the approach employed by his expert, would transform

into the fair value of the minority shares in the context

of a cash out merger.

I do not find this approach to correspond with either
logic or the existing law. In the first place, it assumes
that a stock hés more than one value in the hands of a;minorityA
shéreholder. That is to say, if he has no complaints as
to how the merger came about and no.complaints as to the
good faith effort of those’in‘a fiduciary position to discharge
their duties, but if he nonetheless has an honest difference
of opinion as to the price and for that reason desires
an éppraisal under § 262, then the Court hears evidence.
and values his shares under one standérd. But if the.éame
shareholder feels that those in a fiduciary position to
his interests have acted in disregard df,their duty, or
if he feels that a concentration of all'the corporate stock -
in the hands of the former majority shareholder will unjustly
enrich the former majority shareholder when compared against
that which he is paying for it, then the Couft.is to hear
evidence and value his shares under é different standard.

I cannot believe that the policy of our law contemplates
the application of such a dual standard.

Aside from this, the case law does not support the

distinction that plaintiff is attempting to make. Again,’

as directed by Singer, Tanzer and Roland International,
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I return to Sterllng V. Mayflower ‘Hotel Corg;, supra, for

the - flnal analy51 There lt was stated by the Supreme
Court that upon the conversron of the Mayflower stock into -
‘Hllton stock a mlnorlty shareholder of Mayflower was entltled
to recelve’"the substantlal equlvalent in value of the
i_lshares he - held before the merger.v:hQB A.2d7110.,lThat'r
waSithe test A Mayflower shareholder Was hotuentitled
to "Somethlng'that he dld not have bofore the merger and
COuld not obtain" -- 1n that case the llquldatlng value
" of his stockq 93 A 2d 111 » |
| ‘ Eurther, at 93:A;2d }14, after,making its statement
_thet in order to arriVe‘ét'e‘judgment of the fairness of |
a mergerfall éf itsrtermshmust be considered, the Supreme
Court observedras follows: V'A ) | .
;"A 51m11ar.rhle obtarns in ascertalnlng
- the value of stock in .appraisal proceedings
under the merger statute. In such cases the
- liquidating value of the stock is not the sole
test of va]ue, all relevant factors must be
considered." T : ‘ :

'T{I take thle»to mean that’theAapproach to valulng-sharesr

» under the Sterllng ratlonale lS no dliferent than that
rto be employed in appralsal proceedlngs If there is a
difference in the function of the Court in the two 51tuations,
bperhaps it 11es in the fact that. its ultlmate }mnxose:u;dlfﬂmﬁmt
o It has been held that under the appralsal statute

it is necessary to "arrive at a dollar and cents appraisal.

Jacques Coe & Co. v. Minneapolls—Mollne Co., Del.Ch., 75
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- A.2d4 244, 246 (1950). sSuch a precise finding of value

is apparently not reugired in such a proceeding as this
.where, at least in legal conéept, the ability of the meréer
to stand as a valid legal act is being challenged. At
least‘in Sterling there’was no precise findingvby the Courts
as to the value of either the Hilton or Mayflower shares.

In both this Court and in the Supreme Court it was simply

found that based upon the objections put forth by the plaintiffs,

no fraud or unfairness had been shown. Under Singer, Tanzer -

and Roland International, Sterling is still the law.

Thus, to the extent that plaintiff is suggesting
that in the context of a cash out merger the fairness of
the price paid.to the minority is to be determinea by reference
to that which the former majority shareholder will have
immediately after the merger as a result of being the 100
per cent owner of the corporation, I reject the argument
as being unsound and not in accord with the exisﬁing law.

At the same time, it_is presumably proper to view
the benefits that may flow to the majority shareholder
as a result of becoming the 100 per cent owner as one of
the elements to be considered in determining the fairness
of the transaction. I say this again because of the decision
in Sterling. |

There, it will be remembered, the decision of the
respective corproate boards that the conversion rate should

be one share of Hilton for one share of Mayflower was based




‘upon an 1ndependent Jeport obtalned by Hllton ‘That report

','concluded based upon a comparlson of the two companles
hover the precedlng flve years among other thlngs, that

the flnanCLal record of Hllton had been substantlally superlor
to that of Mavflower and that on a purely statlstlcal ba51s.
1t could be argued that Hllton uhould have offered no more_.h
-:than 3/4 of a Hllton share 1n exchange for each Mayflower
ihfshare;~ Howevex, the report furthez conc]uded that . (l)"i
becaﬁse oftproblems that had been 1n01dent to Hllton‘sa
controlling lnuﬂestlnbkgflmmx'ami(Z) because of the advantages“
:that would accrue to HLJton as an 1n01denu to 100 per cent
ownelshlp,,"a share for~share exchange will be fairx and
'reasonable to all concerned " 93 A.2d 110. By ultlmately
afflrmlng the Chancellor and thus flndlng the terms of |
~ the merger»to be fair to the mlnorlty, it can be arguedr
~that the upreme Corut taCLtly recognlzed that as a part

of "entlre falrness“ 1t was ploper to allow the mlnorlty
“some element of value over and above the otherw1se provable

’value of the mlnorlty shares for the benhefit that would

'1come to the majorlty shaleholder as a result of becomlng

,the 100 per centvof the sub51d1ary'through the merger p:ocess;
This is not to say that it is an‘absolute'requirement,.
howevet, and it does not mean that the value of the‘minority
.shares to the majority shareholder is-the standard to be
applied.

Having discussed the evidence as to the adequacy
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of the merger price offered by the plaintiff,AI tﬁrh to

that submitted by the defendants. For the purposes of
trial, the defendants retained the investment banking firm
of Dillon, Read & Co., Inc. to review the financial terms
and conditions relating to the merger and to give an opinion
as to whether they were fair and equitablé to the holders

of common stock of UOP other than Signal. I note that

in so doing Dillon, Read was being asked to give, and that
it did give, an opinion on one of the ultimate issues before
the Court. This is now permissible under the Rule 705

of the Delaware Uniform Rules of Evidence, and even though
these Rules did not officially become effective until several
weeks. following the'trial, they had been promulgated prior
the trial énd their impending effective date was known |

to all at the time of the trial. For this reason, and
because of its established reliability, the evidence was
admitted in the forﬁ offered.*

The Dillon, Read report, as presented at trial by
VWilliam K. Purcell, its Senior Vicé President, approached
the task in the manner generally approved by the Delaware
case decisions dealing with appraisal actions under 8 Del.C.

§ 262. It considered market value, net asset value and

*Dillon, Read was also asked to give its opinion
on whether the information set forth in the Proxy Statement
contained untrue statements or omitted material facts which
would have rendered the Proxy Statement misleading. Under
the same Rule 705 rationale this testimony was also admitted.
However, I did not rely upon it in any way in reaching
my decision on those issues as previously set forth herein.




"investment value, 1nclud1ngkUOP S d1v1dend record It
examlned these elements for the flve year perlod prlor

;to and 1neludlng the merger and compared them agalnst the_‘drﬁ
performance of eertaln companles selected as belng reasonably
)comparable to. UOP in thelr bus1ness act1v1t1es lellon,

hRead also consrdered the struoture of the merger, i.e.

, xdthe vote belnd left to a magorlty of the mlnorlty shareholders‘

5fw1th 1ts added requ?rement that a SULflClent number of

-:mlnorlty shareholdels' vote 1n favor ‘of the merger 80 that

hv'when coupled with Slgnal's 50 5 per cent vote, at 1east

' two thlrds of all outstandlng shares gave thelr approval
to the tranSdctlon. Dlllon, Read also con31dered the SO~
.called premlum pald by Slgnal over the market prlce ex1st1ng
~on the day precedlng the announcement of the merger.

Wnthout attemptlng to go through the entlre methodo]ogy
employed by DJllon, Reaa, I take note that the hlgh market
-,prlce for UOP shares durlng the flve calendar years 1974-

-1978 was $18 75 in 1974 that the average hlgh tradlng

*“F”prlce by averaglng each of the flve years was $l7 05 the

average 1ow ptlce was%$ll 35 and the average elc51ng prlee
was $13. 20 ; The average Of the hlgh low—close prlce ‘for
the five-year perlod was $l3 87 and thus just under $14
or close to UOP's 01031ng price of $l4 50 on February 28,
1978, |

| Also, the diversified nature of UOP;s business,

including its construction division, caused its earnings
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to be'volatile and unpredictable. This‘is evidenced by
theVCome~by—Chance disaster in 1975. Tts dividend performanée
was eratic, and even though its quarterly dividend rate |
had been incréased five times between 1976 and 1978, the
annualized rate of $.80 per share as of the first quarter
of 1978 was only equal to the annual diVidend paid in 1970.

Based upon an analysis.of its selected comparable
companies against the performance of UOP, Dillon;'Read
concluded that the investment value of UOP as of March
1, 1978 was probably in the range of‘6.5 to 7.0 times its
1977 earnings per share from continuing operations, and
in the range of 80 per cent to 85 per cent of 1977 book -
value. This translated into a price/eérnings average vélue
of $14.31 per share and a book value aVerége of $16.39
per share. .

The net asset value or book value was $19.86 at
year-end 1977 and $20.69 as ofAthe end of the first quarter
1978. Net asset value was given little weight, however, -
in view of the fact that Signal was acquiring UOP for its
ongoing business value andlsince there was no plan for
its liquidation. I agree with this conélusion-on the evidence.
It corresponds with the finding in Sterling.

With regard to the premium, the comparable acquisition
transactions selected by Dillon, Read (as to which it used
the price on the day preceding the acquisition announcement

in all cases) indicated an average market value premium




' OL 48 per oenf and a medlan premlum of 41 per ceﬁt At“
the merger prlce of $21 pald by Sngnal the premlum pald
'over the 01031ng market prlce of $14 50 -on February 28 .
Vl978 was 44, 8 per cent . v

From all of fhe 1oreq01ng,‘aa well as. the supportlng

o statlstlcs and documentatlon prov1ded ln the Dlllon, Read

‘flreport {hele is a reasonable basms for flndlng that the _
fmerger prlce of - $°l per share repreoented a prlce Wthh

was_falr ”Lp the,_mlnoplty shareholders.ovaOP.'
 THE STRUCTURE OF THE MERGER VOTE

_ Finally, I turn'again'to the fact that under the
(terms'of the merger agreement entered into by the respective

boards of Slqnal and uor, approval of the merget and its

f,terms required two thlngs, namely, (l) the aﬁflrmatlve

vote of a_majority oflthe minority shareh@laers ac;ually
'votlng on the transactlon, and (2) a suf£1c1ent expre551on

- of mlnorlty 1nterest 50 that, when couplcd W1th q:qnal s
‘ircontrolllng Votlng p051t10n, no less Lhan twa thrds of
all outstandlng shares Of UOP would voLe in Eavox oi the‘
proposal '

Qulte 31mply, while structuxlng the vote 1n thlS
fashion (at least in my opinion) does not freevthe transaction
- from the so—eailed scrutiny requiredjof the Court, and |
while this factor alone does not automatically:establish

that Signal had discharged its fiduciary duty to the minority .
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as a majority shareholder standing on both sides of the
transaction, it does not mean that this factor is removed
from'further.cénsideration by the Coﬁrt. Rather, it is
simply another element that must be considered as part
of the overall picture in eﬁaluating the terms of the merger
for entire fairness to the minority. | |
When this element is added totall the other matters
considered herein, I am convinced that it conclusiQely
,sways.the decision in favor of the defendants. 1In summafy,
there is no indication that Signal's purpose in proposing
the merger was legally improper; there is no convincing
proof that there was any misrepresentation or omission
of material facts in the dissemination of information by
- UOP or Signal; there is no evidence which indicates by

a preponderance that UOP's board abdicated its fiduciary

responsibility; and there is an evidenciary basis for concluding

that the merger price agreed upon was fair to the minority
under the circumstances. 1In additibn, even though others
may have held a differing view, and despite the arguable
nature of all of the foreéoing, the final say was still
submitted to the decision of UOP's minority shareholders,
and those who cared enough to vote gaVe the transaction

their overwhelming approval. -
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A‘CQNCLIJSION’*V"f'ﬂv; e

ThlS case Qas tried over a. period‘efveleven daysg
‘ There are well over 3000 pages of testlmony The trlal:
_f-;exhlblts comprlse several volumeSO; Post trlal brleflnge"x

'i'_and argument has been exten51ve. It would be dlrflcult;

?to belleve fhat anythlnq worth argulnq about has been omltted.:

’7uThe contentlons Qf the partles have been thoroughly presented

“and consmdered as the ad nauseam lenqth of thlS de01310n

'”’ewould seem to bear out Vlewed overaLl, I flnd that the

‘terms OL the merger were legally falr to the plalntlff
and the Other mlnorlty shareholderq of UOP o
Judgment w1ll be entered 1n favor of the defendants
‘uop and Slgnal as well as in fe vor of the deiendant Lehman
Brothers;’ Thls de0181on makes it unnecessary to consmder
pldlntlff S motlon to enlarge the class..‘Anbapproprlate

'form of order may be submltted




