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BROWN, Chancello r

This class action suit challenged the fairness of
a corporate merger whereby the defendant, The Signal Companies, Inc.

(hereafter "Signal"), acquired the remaining

49.5% interest of the public minority shareholders of the
defendant UOP, Inc.

(hereafter

sole shareholder of UOP.
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UOP 11 )

so as to become the

Both Signal and UOP are Delaware

corporations .
Following trial in this Court a judgment was entered
in favor of the defendants, the finding on the ev,idence
being that the terms of the merger were fair to the UOP
minority.
(1981).

Weinberger v. UOP, .Inc., Del.Ch., 426 A.2d 1333
Thereafter, the Supreme Court reversed that decision,

finding that Signal, as majority shareholder of UOP,· had
not dealt fairly with UOP's minority shareholders because
of the failure of the proxy statement relating to the proposed merger to disclose certain information found by the
Supreme Court to be material to an informed vote by the
minority shareholders .

The Supreme Court also found re-

versible error in the failure of this Court to give consideration to the method of proving the value of the minority
shares that had been offered by the plaintiff.

The case

was remanded for the purpose of considering all relevant
factors of value, including the evidence of value offered
by the plaintiff, with directions to ascertain the amount
of monetary damages, if any, that should be awarded to the
class of minority shareholders as a result of the unfair

- 3 -

other relief as the facts of a particu lar case might dictate .
It specific ally recogniz ed that the newly broaden ed apprais al
remedy might not be adequate in certain cases where, among
other things, the elements of fraud or misrepr esentati on
The Supreme Court stated that under such

were involved .

circums tances the powers of this Court remained complet e
"to fashion any form of equitab le and monetary relief as
may be appropr iate, includin g rescisso ry damages ."

It went

on to find, however , that the merger transac tion in this
case was too long complete d and too involved to undo, and
acording ly the Supreme Court directed that in view of the
wide discreti on reposed in the judges of this Court of equity,
the award on remand, "if any," should be "in the form of
monetary damages based upon entire fairness standard s, i.e.,
fair dealing and fair price."

See Weinber ger v.

UOP~

supra,

at 457 A.2d 714.
It seems obvious to me that the finding by the Supreme
Court that Signal had not dealt fairly with the UOP minorit y
equates to a finding that Signal was guilty of misrepr esentation in presenti ng the facts relating to the proposed
merger to the UOP minority .

Its imprope r conduct may not

have constitu ted a deliber ate fraud on the minorit y as such.
At least I could make no such finding on the evidenc e that
I have heard.

But inducing a vote of approva l through a

nondisc losure of relevan t informa tion necessa rily constitu tes

- 2 dealing by the defendants as found and determined by the
Supreme Court.
A.2d 701 (1983).

Weinberger v. UOP, Inc., Del.Supr., 457
The Supreme Court also directed that upon

remand the class of minority shareholders represented by
the plaintiff be eplarged to include the owners of all
5,688,502 minority shares of UOP outstanding as of the date
of the merger.
This is the final decision of this Court after the
continuation of the trial on remand.

Having now given con-

sideration to all relevant factors of value that have been
offered and argued by the parties, I conclude that entire
fairness to the former minority shareholders of UOP requires
in this case that monetary damages in the sum of $1 per
share be awarded to the members of the class, together with
interest thereon from February 1, 1983, that being the date
of the finding by the Supreme Court that Signal, as majority
shareholder, had breached the fiduciary duty owed by it
to the UOP minority.

My reasons are as follows.
I

In its decision the Supreme Court stated that while
a minority shareholder's monetary remedy in a cash-out merger
situation should ordinarily be confined hereafter to the
liberalized appraisal proceeding established by its decision,.
it acknowledged nonetheless that it did not intend to limit
the historic power of the Court of Chancery to grant such

- 4 a misrep resenta tion of the true pictur e even if it was done
uninte ntiona lly, as Signal claims , rather than delibe rately .
Accord ingly, I interp ret the Suprem e Court' s finding
of unfair dealing on Signal 's
finding of

part~whichI

misrepresentation~andits

take to be a

directi on with regard

to an award, if any, of moneta ry damage s on remand , to mean
that the Court is free in its discre tion to award such monetary damage s as .it deems approp riate to the situati on withou t
being limited in arrivin g at a damage figure, or the lack
of one, to a dollar and cents compar ison betwee n the $21
per share price paid to the minori ty in the merger and some
other specif ic per share value of the UOP stock either as
of the merger date or at some subseq uent time.

In short,

I do not deem it to be my functio n under the partic ular
circum stances of this case to restri ct my conclu sion to
the result s of an apprai sal of the value of a share of UOP
stock either at the merger date or at some other date.
I do recogn ize, howeve r, that in reachin g a decisio n
on remand I am require d to consid er all releva nt factor s,
which includ e eviden ce as to the value of the UOP stock
on the date of merger as well as, for the purpos e of a possible award based on the concep t of resciss ory damage s,
at one or more times subseq uent to the date of the merger .
This latter I have done, and the eviden ce offered by the
partie s on these points forms part of the basis for the

-
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overall decision as to that which the entire fairness standard
requires here.

I turn first to the issue of rescissory

damages.
I

I

Plaintiff has pushed hard for a monetary award based
upon the theory of rescissory damages.

The defendants,

on the other hand, have argued that the circumstances surrounding the,wrongdoing found by the Supreme Court were
not of such a nature as to warrant a rescission of the merger
and, accordingly, they contend that an award of rescissory
damages in lieu of rescission in kind is not a proper remedy.
In a motion made prior to the resumption of the trial on
remand, defendants sought a ruling that rescissory damages
would not be a part of the case on remand.

That application

was denied, but it was made clear at the time that the denial
of that application did not necessarily mean that I was
inclined to award rescissory damages.

Rather, I indicated

that I would wait until the evidence was in before making
any decision on that issue.

Having now heard and considered

the evidence I conclude that the concept of rescissory damages
does not provide an appropriate basis for an award of damages
to the minority shareholders under the circumstances of
this case.

I feel that on the evidence presented I would

be engaging in a form of speculation if I attempted to use
that damage standard as a measure for a possible award.

-
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There are several factors which cause me to reach
this conclusio n.

As I understand it, the rescissory damage

theory as applied to the long-comp leted merger involved
in this case proceeds·o n the premise that if a share of
UOP stock would be worth more than $21 per share now, or
if it had become worth more than $21 per share at some definable point between the date of the merger and the present
time, then the Court should consider awarding damages to
the minority sharehold ers based upon the later value less
the $21 per share amount actually received by them in 1978.
This is because the import of the Supreme Court decision
is that the minority sharehold ers were induced to vote to
relinquish their UOP shares to Signal at the $21 per share
merger price without having the benefit of all relevant
and material informatio n, and that according ly, they would
normally be entitled under such circumstan ces to have the
merger rescinded and their former shares returned to them.
Since intervenin g factors have rendered such rescission
in kind logically impractic al, the theory is that the minority sharehold ers should be made as nearly whole as possible
by requiring Signal to pay to them the value of what the
stock would be worth if it could be returned to them now,
or if it could have been returned to them at some earlier
point in time, less the amount that they actually received
at the time of the merger.

- 7 The problem that I have with this approach as applied
to the facts of this case is that from the evidence presented
I am unable to formulate a post-merger value for a share
of UOP stock with a sufficient degree of certainty so as
to put the theory to work.

There are simply too many in-

tangibles, or hypotheticals built upon other hypotheticals,
to make the rescissory damage theory a realistic one here.
To illustrate, I offer the following observations.
The situation here is not similar to those considered
in Janigan v. Taylor, 1st Cir., 344 F.2d 781

(1965)~

cert.

denied, 382 U.S. 879 (1965); Mansfield Hardwood Lumber Co.
v. Johnson, 5th Cir., 263 F.2d 748 (1959), reh.denied, 268
F.2d 317 (1959), cert.denied, 361 U.S. 885 (1959); American.
Gen'l Ins. Co. v. Equitable Gen'l Corp., E.D.Va., 493 F.Supp.
721 (1980); Barnes v. Eastern and Western Lumber Co., Or.
Supr., 287 P.2d 929 (1955), cases wherein rescissory damages
were awarded.

In those cases stock interests acquired through

fraud or misrepresentation were either resold or the corporation liquidated within a relatively short time after the
wrongful acquisition, thereby establishing a reasonably
definite value upon which rescissory damages could be calculated.

Such is not the case here since Signal has continued

to own all UOP shares since the date of the merger and has
continued to operate it as a wholly-owned subsidiary.
This latter circumstance means that in order to consider
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rescissory damages as a possible remedy here, one must first
pick out a date and then, through a stock appraisal type
of approach, ascertain from the financial and business information relating to UOP as of that date the hypotheti cal
value that a share of UOP stock would have had if the merger
had not taken place on May 26, 1978.

At least this is the

manner in which the parties have approache d the task through
their expert witnesses .
The dates which the parties have selected are December
31, 1982 and December 31, 1983, respectiv ely.

The first

was selected because it was the closest date available to
the February 1, 1983 finding of wrongdoin g by the Supreme
Court as to which regularly maintaine d financial informatio n
of UOP was easily available .

The second was selected because

it constitute d the last date prior to the resumptio n of
the trial on remand as to which regularly kept financial
informatio n as to UOP as a separate operating entity was
available .

This latter circumstan ce derives from the fact

that subsequen t to December 31, 1983 the managemen t responsibility for the former operating divisions of UOP, and all
income and obligation s connected therewith , were transferre d
to and assumed directly by Signal as a part of the internal
restructu ring of Signal's operation s.
Attemptin g to reconstru ct that which does not exist
as of one or more dates selected merely for reasons of practi-

- 9 caility is worrisome enough.

In addition, the approach

engaged in by the parties asks the Court to make an appraisal of UOP's stock without the benefit of having an
actual market value with which to work.

This is because

there has been no trading of UOP stock since Signal became
the sole owner of UOP in 1978.
at the

o~tset

Thus, the Court is deprived

of a tool normally useful in stock appraisal

matters, i.e., the actual market value of a share of stock
as measured by the reaction of the investing public.

This

is not without significance to an attempt to reach share
values for a large, diversified industrial company with
a somewhat volatile performance history such as UOP.
Then, too, there is the usual wide diversity of opinion
between the experts who offered testimony at the trial.
The plaintiff's expert, Duff and· Phelps, Inc. through its
representative, Kenneth Bodenstein, utilized various valuation
techniques, including UOP's actual performance, discounted
cash flows derived from various five-year business plans
of UOP, comparative analysis with other companies and a
comparison to Signal's own market value and performance
to reach the conclusion that if the merger had not occurred
the value of a share of UOP stock as of the Spring of 1983
would have been $60 per share and of the Spring of 1984
it would have been $50 per share.· ·The defendants, .through
William H. Purcell, Managing Director of the investment

- 10 bankin g firm of Dillon , Read & Co., In.c., count ered with
a simila r docum ented analy sis

(exclu sive of discou nted cash

flows) which conclu ded that if UOP had contin ued witho ut
l
the merge r having taken place on May 26, 1978, and. if Signa
had contin ued on as a 50.5% shareh older, the value of a
share of UOP stock as of Decem ber 31, 1982 would have ranged
from $27.25 to $28.50 per share , and as of Decem ber 31,
1983 from $23.00 to $24.25 per share.

Adding t6 those figure s

the divide nds that Dillon , Read found that a shareh older
would have proba bly receiv ed and accum ulated during these
interv als, Dillon , Read fouhd that the total value of a
share in the hands of a minor ity shareh 6lder as of Decem ber
31, 1982 would have been from $33.76 to $35.01 , and as of
Decem ber 31, 1983 the value range would have been $30.38
to $31.63 .

Thus, based on UOP's figure s throug h 1982 the

s
exper ts are appro ximat ely $25 per share apart , and on figure
throug h 1983 they are almos t $20 per share apart.

They

diffe r on other matte rs also.
Defen dants conte nd-an d with justif icatio n I believ e
-.tha t it is not enough to find a hypot hetica l post-m erger
value per share and then simply subtra ct from it. the $21
r
per.sh are receiv ed by the minor ity as a resul t of the merge
in order to estab lish a measu re of rescis sory damag es.

Rathe r,

defen dants conten d that as a part of any such exerc ise they
must be given a credi t again st the result ing differ ence

-
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for the reasonable amount that a minority shareholder would
have earned on $21 from the date of the merger through the
date selected for computing possible rescissory damages.

De-

fendants' 'experts, Dillon, Read, approached a determinatio n
of this hypothetical credit as follows.
On the theory that a minority shareholder would have reinvested the $21 per share merger price received by him, Dillon,
Read took the average of the returns on one-year Treasury Bills,
30-day certificates of deposit, money market mutual funds, Standard & Poor's 400 Industrial Stock Average and Standard & Poor's
500 Composite Stock Average from June 1, 1978 through both December 31, 1982 and December 31, 1983, and calculated that as to
the former date the average value of $21 invested as of June 1,
1978 would have been $34.29 and as to the latter date the average
value of such an investment would have been $38.76.

Applying

this against even the range of Dillon, Read's estimates for the
theoretical year-end 1982 and 1983 values of UOP's stock, the
result is no rescissory damages

at all as of

December 31,

share as

of December 31, ·

1983 and damages of only $.72 per
1982.

If one were to use only the

Standard

&

Poor's

figures based on the assumption that a former UOP shareholder
would have

most likely reinvested

in

another equity

se-

curity-the assumption deemed the most reasonable by Dillon,
·Read-the result would be that no rescissory damages would
be due in either case.

By way of contrast, plaintiff's ex-

- 12 expert offered no figures or credit theories in opposition
to those of Dillon Read, it appearing to be at least the
initial opinion of Duff and Phelps that no such element
of a credit was involved.
Finally, I note the difference of opinion between
the experts on the need for adding in a "premium" in computing a hypothetical rescissory damage value for a postmerger share of UDP stock.

On this

po~nt

plaintiff says

that fairness requires that once a hypothetical per share,
appraisal-typ e value is determined for a share of UOP stock,
a percentage premium must then be added onto it in order
to get a true rescissory damage figure.

Defendants disagree.

The dispute runs thusly.
The defendants have approached the task of offering
evidence on rescissory damages by first endeavoring to develop
a hypothetical market value, to which they would add what
would likely to have been the accumulated dividends if they
had been paid, and from the sum of which they would then deduct the price actually paid to the minority in the merger
plus the amount th.at the per share price actually paid would
have earned if it had been invested in a reasonably predictable way during the interim.

Plaintiff's expert says,

however, that such an approach to rescissory damages does
not take into account the fact that the former minority
shareholders of UDP have still been eliminated from their

-
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equity position in the corporation because of the ultimate
success of Signal's goal to own the entire company rather
than to remain merely a controlling majority shareholder.
He says that in such acquisitions of 100% ownership by a
majority shareholder it is customary for a premium over
market to be paid to the minority shareholders, and that
to the extent that the defendants' approach fails to include
this element in its rescissory damage computation, it is
defective.
In other words, plaintiff says that it is not enough
to pay the minority what would be a more current value of
a share of UOP stock in their hands in lieu of returning
to them a share of stock in kind.

This is so, he says,

because when you get done with that exercise the minority
shareholder still does not have a share of stock -- for
which thereafter an immediate acquiror of 100% ownership
would be required to pay a premium over market in order
to compensate the minority fairly for eliminating them from
their equity interest in the corporation.

Thus, plaintiff

says that the theory of rescissory damages here requires
that a premium be included so as to make the former minority
whole.

At $21 per share, the premium over market in the

1978 transaction was 44.8%.

Even applying this percentage

to the Dillon, Read opinion-.a percentage which the plaintiff
feels to be far too

low~wouldresult

in an increase of $10

-
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to $12 per share over the rescissory damage values estimated
by Dillon, Read even after applying the investmen t credit
advocated by it.

Plaintiff , of course, applying the same

rationale to his figures, comes up with a much higher rescissory damages valuation .
From this it is apparent that the plaintiff 's approach
to rescissory damages is to give back to the former UOP
sharehold ers a current hypotheti cal value of a share of
UOP stock and then take it away from them again, adding
on a premium for the hypotheti cal retaking.

Defendant s

do not feel this to be in keeping with the concept of rescission, since under that equitable theory a party is restored to his status as it existed prior to the wrongful
transactio n through which he was caused to part with some
property interest, and ·in defendant s' view rescissory damages
can do no more than equate with the value that the property
interest would have if restored.
Moreover, defendant s' expert states that in the merger/
acquisitio n context a premium is nothing.m ore than a "backedin" figure.

In other words, he says that in opining on

the fairness of the price in such a transactio n, an investmen t
banking firm does not first determine a price per share
and then, using an average of comparabl e transactio ns, determine a percentag e of that price to be added on top of
it as a premium in order to come up with a fair acquisitio n

-
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Rather, he says that it is just the opposite.

He

says that the investment banker first looks at the price
being proposed by the acquiror, analyzes it against all
facets of the target company to see that it is fair to the
minority when viewed from that aspect, and then uses the
premium paid over market in comparable transactions as a
check on the fairness of the price in the transaction being
examined.

Thus, as I understand it, he is saying that· a

premium over·market is only orie means of testing the faii:-ness
of a price after it has once been determined, and that i t
is not a component used to arrive at a price in the first
instance.

Thus, defendants say that it is impermissible

for the plaintiff's expert to attempt to use a hypothetical
premium in this latter manner so as to calculate a rescissory
damage value.
I must confess that I do not know what to make of this.
Both sides of the argumnet have at least some theoretical
merit.

Perhaps the answer is that the rationale for the

concept of rescissory damages as an appropriate remedy breaks
down in the cash-out merger context wherein the measuring postmerger value must be hypothetically crafted in the absence of
an actual event which would serve to establish a rescissory damage value.

However, I see no need to pursue the matter further.

I say this because the dispute as to the applicability
of a premium together with the other factors mentioned herein

- 16 demonstrates to me that rescissory damages are not susceptible
to convincing and persuasive proof under the facts of this
Therefore, I do not find the concept of rescissory

case.

damages to be an appropriate remedy by which to evaluate
the rights of the class of former minority shareholders
of UOP.

By so holding I .am not accepting Signal's argument

that rescissory damages are inappropriat e here because of
the arguably unintentiona l manner in which the breach of
fiduciary duty attributed to Signal came about.

Rather,

I find rescissory damages to be inappropriat e as a remedy
because of the speculative nature of the offered proof.
I

I

I

I turn next to the results of a reconsiderat ion of
the plaintiff's evidence concerning the value of a share
of UOP stock as of the date of the merger.

I have recon-

sidered that valuation approach (actually, I thought that
I had made it c.lear that I had considered it before and
rejected it as being unpersuasive on its merits) pursuant
to the Supreme Court's direction that all relevant factors
must be considered, including, presumably, "proof of value
by any techniques or methods which are generally considered
acceptable in the financial community and otherwise admissible
in court," subject only to the admonition that speculative
elements of value arising from the accomplishme nt or expectation of the merger are to be ignored.

See, Weinberger

- 17 v. UOP, Inc., supra, at 457 A.2d 713.
In the original trial of this case plaintiff's expert,
Mr" Bodenstein of Duff and Phelps, used a discounted cash
flow analysis and a comparison of the premium over market
in selected similar acquisition transactions to conclude
that on May 26, 1978, the date of the merger, the value
of the stock of UOP was not less· than $26 per share.

At

the resumption of the trial on remand, Mr. Bodenstein used
a similar updated analysis to adjust his earlier opinion
upward so as to conclude that on the date of the merger
the value of the UOP stock was between $28 to $30 per share.
Having reconsidered the plaintiff's evidence, I find
that my reaction to it now is no different than it was earlier.
If anything, I feel that my earlier decision to reject the
plaintiff's discounted cash flow analysis as a method for
placing a value on a share of UOP stock has been solidified
by the intervening Supreme Court decision.

In its decision

the Supreme Court reaffirmed its earlier statement in TriContinental

Corporatio~

v. Battye, Del.Supr., 74 A.2d 71,

72 (1950) to the effect that the basic concept of value
in a situation where one is removed from his equity position
in a corporation "is that the stockholder is entitled to
be paid for that which has been taken fron1· him, viz.

r

his pro-

portionate interest in a going concern" and that what is
meant by "the stockholder's proportionate interest in the

-
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insi c valu e of
corp orat e ente rpri se" is "the true or intr
{Em phas is
er."
his stoc k whic h has been take n by the merg
adde d.)

l on
Thus , it woul d seem that the focu s is stil

the shar ehol der,
the fair valu e of that whic h is take n from
e appr opri ate.
altho ugh dama ges can now be tack ed on wher
In Wein berg er v. UOP,

Inc.~

supr a, at 426 A.2d 1359 ,

with plai ntif f's
I indi cate d that the diff icul ty that I had
cash flow anal ysis ,
enti re appr oach , incl udin g his disc ount ed
e of UOP in the
was that he was view ing the valu e of a shar
merg er from
hand s of the min ority as of the time of the
shar e woul d have
the stan dpoi nt of the valu e that the same
beca use of the
in the hand s of Sign al follo wing the merg er
i.n a posi tion
alle ged libe rtie s that Sign al .wou ld then be
bein g the 100%
to take with UOP 's cash flow by virt ue of
I did not thin k that the two
owne r of the corp orat ion.
, beca use of
were the same sinc e the min ority .sha reho lder
d have neve r
his stat us as a mem ber of the min ority , coul
the corp orat e
poss esse d as his prop ortio nate inte rest in
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ente rpri se that whic h Sign al coul d ther eaft
r of the enti re
virt ue of its abil ity to beco me the sole owne
corp orat ion.

Thus , it seem ed to me then , as it does now,

not prov ide a
that the disc ount ed cash flow appr oach did
h was poss esse d
real istic meas ure for the valu e of that whic
er and whic h
by a min ority shar ehol der prio r to the merg
ngly , for this
was take n from him by the merg er. Acc ordi

- 19 and the other reason s set forth in my earlie r decisio n,
I again reject the plaint iff's eviden ce of the value of
a share of UOP stock on the date of the merger as being
unconv incing.

I have consid ered it howeve r, as being among

the releva nt factors bearing on fair value.
In passin g, I note also that to the extent that the
discou nted

c~sh

flow analys is advoca ted by the plaint iff

assume s the Gomple tion of the merger , projec ts a stream
of anticip ated earning s for UOP

~nto

the future follow ing

the acquis ition of 100% owners hip by Signal , and then applie s
a subjec tively selecte d discou nt factor to reduce that stream
of earnin gs to a presen t value as of the merger date in
order to arrive at a per share value as of that time, it
would seem that the argume nt could be made that the result
thus achieve d fits litera lly within the catego ry of an elemen t
of value "arisin g from the accomp lishmen t or expect ation
of the merger " rather than consti tuting an elemen t of future
value of the merged corpor ation.

To the extent that it

does, of course , it would amount to a specul ative elemen t
of value such as is barred from consid eration under the
decisio n of the Suprem e Court.

I make no such findin g,

howeve r, nor do I feel it necess ary to do so in order to
suppor t my decisio n to reject the discou nted cash flow analysis as a method of measur ing the value of the minori ty
intere st here.
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In addition, because of the approach that I take in
deciding the monetary damage aspect of this case, I find
it unnecessary to review again either the evidence as to
the value of UOP shares as of the merger date that has been
offered by the defendants or the several arguments of the
plaintiff as to why the rationale of the defendants' expert
is inaccurate.

I note only that the approach to valuation

used .by Dillon, Read on remand did not differ basically
from the approach used by it at the initial trial of the
case and that it remained of the opinion that $21 per share
was fair to the minority.

I V
I turn finally to that which I feel is required by
an application of the entire fairness standard to this situation ..

And I start with the premise that it has been judi-

cially determined by the Supreme Court that the former minority shareholders of UOP have suffered a wrong at the
hands of Signal.

It is a wrong found to have been committed

by one who owed to them a fiduciary duty of fair dealing
as well as fair price.

It cannot be denied that Signal

has benefited from this breach of fiduciary duty regardless
of whether.or not it was intentionally committed.

The ap-

proval of the minority secured in the face of the inadequate
proxy information enabled Signal to get what it wanted at
the price it wanted to pay, and it seems without question

- 21 that achieving sole ownership of UOP has proven quite profitable to Signal.

Under these circumstan ces I feel that the

minority should be compensat ed for the wrong done to them
even though a damage figure cannot be ascertaine d from a
compariso n of selected stock values and hypotheti cals with
any degree of precision .

Quite simply, equity will not

suffer a wrong without a remedy.
The wrong'to the UOP minority, as found by the Supreme
Court, was for Signal to ·structure the vote on the merger
so as to require that it be approved by a majority of their
number-a nd indeed by a number of minority shares which,
when coupled with Signal's 50.5% interest, amounted to a
vote of at least two-third s of all outstandin g sharesand then fail to disclose informatio n which would have been
essential to an informed vote by the minority.

Translate d,

this means that the breach of fiduciary duty by Signal deprived the minority of a fair opportuni ty to vote down the
proposed merger in the event that the owners of a majority
of their voting shares, had

th~y

been provided with all

material informatio n, might have reached the collectiv e
conclusio n that the proposed $21 per share merger price was
inadequat e.

This prompts two observatio ns which to my way

of thinking mitigate in favor of Signal in connectio n with
the fixing of the amount of any damage award.
In the first place, it was not necessary for Signal
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to have struc tured the merge r vote so as to requi re
appro val of a speci fied majo rity of the

49~5%

mino rity.

in
Signa l had the votes neces sary to appro ve the merg er
its own right had it chose n to do so.

Had it simpl y exer-

cised that right , then any post- merg er litig ation would
of
in all prob abili ty have been limit ed to the adequ acy
ness
the price only (and possi bly to the now- disca rded "busi
itsel f
purpo se" stand ard) and Signa l would not have gotte n
into its prese nt predi came nt.

Thus, its wrong deriv es from

not
attem pting to give the mino rity some thing that it was
requi red by law to give them in the first place .
Secon d, while my view may be a trunc ated one stemm ing
is nonefrom years of seein g such matte rs in litig ation , it
c share thele ss my impre ssion that the vast majo rity of publi
reaso n,
holde rs inves t in corpo rate stock for one overr iding
a
name ly, to make money , and that as a conse quenc e, when
subpropo sed trans actio n comes along which offer s them a
rity
stant ial premi um over the price for which their mino
will
share s are then tradi ng, the likeli hood is that they
ly
take it, prefe rring to accep t the prof it that is readi
avail able and to reinv est in some thing else rathe r than
um
to rejec t the oppo rtuni ty becau se the resul ting premi
over mark et is only $7 rathe r than $9, for exam ple.

It

is my impre ssion that in gener al this think ing prev ails
inve stover share holde r loyal ty to the compa ny and long- term

-

ment considerations.
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Because of this impression on my part,

I cannot help but suspicion that even if the minority shareholders of UOP had been provided with the information as
to which the Supreme Court found they were wrongfully deprived
by Signal, a majority of their number would have been likely
to vote to approve the merger anyway since it represented
an opportunity.f6r them to receive $21 per share for a stock
which the
trading at

e~perts
~bout

in thi's case have found to have been :fairly
$14.50 per share on the day prior to the

announcement of the merger proposal.

Be this as it may,

however, the taint of the vote for the reasons found by
the Supreme Court and the impracticality of undoing the
transaction in favor of resubmitting the question to a fully
informed minority forever relegates this suspicion to the
realm of the unknown, and accordingly I feel that fairness
to the former minority shareholders requires that they be
given some measure of monetary damages to compensate them
for being deprived of the opportunity to express their views
on an informed basis.
The evidence indicates that at the time that the merger
was proposed Signal considered that the acquisition of the
minority shares at $21 per share constituted a good investment opportunity for it.

Otherwise, no doubt, Signal would

have not gone through with the transaction.

The evidence

also indicates that at that time the acquisition of 100%

-
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e to .the min ority
own ersh ip of UOP at a pric e of $22 per shar
econ omic ally
also look ed to be benefici~l to Sign al, both
rega rd to
and in othe r ways . The evid ence offe red with
bear out the
the resc isso ry dama ges issu e has tend ed to
accu racy of this pre- merg er outl ook.

In the time peri od

the tria l on
betw een the merg er and the cont inua tion of
$80 mill ion in
rema nd, Sign al has rece ived from UOP some
nces (and the
divi dend s and some $157 mill ion in cas.h adva
of the inte rnal
latt er will not be repa id as such in view
al) the sum of
rest ruct urin g of UOP 's oper atio ns into Sign
of the acqu isiti on
whic h cons ider ably exce eds the tota l cost
ey-lo sing divi sion s
of the form er min ority inte rest . UOP 's mon
oper atin g divi sion s
have been sold off or clos ed down and the
s have been rewhic h have prov ed prof itab le in rece nt year
Even the distain ed for Sign al's futu re econ omic ben efit.
Bod enst ein
coun ted cash flow proj ecti ons offe red by Mr.
d have been
at the firs t tria l as to the cash Sign al woul
labl e at the
like ly to draw out of UOP base d on data avai
ider able
time of the merg er have prov en to be of cons

sub~

stan ce.
by the
Mr. Purc ell, the Dill on, Read expe rt offe red
rma tion ava ildefe ndan ts, indi cate d that base d upon info
have issu ed an
able as of the time of the merg er he coul d
with in the rang e
opin ion on beha lf of his firm that a pric e
min ority . He
of $20 - $22 woul d have been fair to the UOP

- 25 further acknowledged that if a date 30 days prior to the
announcement of the transaction was used as the date to
measure the pEemium in his list of comparable transactions,
the median and average premium reflected by such comparables
would be in the vicinity of 50% or more.

A 50%-plus premium

applied against the market price of the UOP shares on the
day prior to the announcement of the proposed merger would
indicate that a price of $22 per share would not have been
out of line for the acquisition of the A9. 5% minority interest
of UOP.

Accordingly, all things considered, I feel that

$1 per share represents a fair measure of compensation for
the wrong done to the members of the minority.
As noted at the outset, the decision of the Supreme
Court made it clear that on remand this Court was to be
vested with complete discretion to make such an award of
monetary damages, if any, to the class of former minority
shareholders of UOP as it might deem appropriate based upon
the overriding standard of entire fairness and after a consideration of all relevant factors.

It was specifically

held that in considering a possible award this Court's discretion was not limited to any single remedial formula for
monetary damages.

457 A.2d 714.

The posture of the case is somewhat unusual since
the law controlling at least a portion of the controversy
was changed in mid-course prior to the remand.

I have at-
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itempte d, howev er, to apply the interv ening princ iples enunc
ated by the Suprem e Court to the best of my abilit y and
as I under stand them.

As a resul t, and as also indica ted

at the outse t; it is my conclu sion that the standa rd of
entire fairne ss applie d to the facts and circum stance s of
this case requir es that judgm ent should be entere d in favor
of the plain tiff and again st the defend ants award ing to
the class of forme r minor ity shareh olders of UOP repres ented
,
by the plain tiff monet ary damag es in the sum of $1 per share
togeth er with intere st at the statut ory rate of 5% above
prime , see 6 Del.C . § 230l( a), from Febru ary 1, 1983 to
the date of payme nt.
The questi on of the amoun t of couns el fees and litigation expen ses to which the plain tiff and his couns el shall
be entitl ed and the exten t to which such fees and expen ses
shall be charge d again st the fund hereby recov ered, will
be consid ered separ ately herea fter, as previo usly agreed
by the partie s.

A form of order embod ying the resul t of

this decisi on, and reserv ing jurisd iction as to the issue
of couns el fees and litiga tion expen ses, may be submi tted.

