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I.

STATEMENT OF THE NATURE OF THE PROCEEDINGS
AND THE JUDGMENTS AND ORDERS
FROM WHICH PLAINTIFF APPEALS

The merger of two Delaware corporations, UOP Inc.
("UOP") and Sigco Incorporated {1'Sigco"), became effective on
May 26, 1978.

Sigco was a wholly-owned subsidiary of The Signal

Companies, Inc. ("Signal"), which is also a Delaware corporation.

Before the merger, 50.5% of the stock of UOP was owned

by Signal and the remaining 49.5% of UOP's stock was owned by
several thousand "minority" stockholders.

Prior to the

announcement of a possible merger, the stock of UOP was being
publicly traded at a price of about $14.50 per share.

The

merger was contingent upon the approval of a majority of the
minority shares voting on the transaction, and, in fact, the
minority shareholders who voted with respect to the transaction
enthusiastically approved it by voting their shares in favor by
a ratio of nearly 12 to 1.
After the merger, Signal owned all of UOP, and UOP's
former minority stockholders owned the right to be paid $21 for
each share of UOP stock they owned prior to the merger.

All but

approximately 100,000 of the 5,688,302 shares of UOP owned by
its minority stockholders prior to the merger have been
exchanged for the $21 per share payment.

No appraisal actions

or lawsuits challenging the merger, other than this suit, have
been filed.

Plaintiff's complaint (All-114*) was filed in the Court
of Chancery on July 6, 1978, alleging individual, class action,
and derivative claims arising from the May 26, 1978 merger.

By

Order dated April 26, 1979, the derivative counts were dismissed,
with prejudice, and stricken from the complaint (A311), because
plaintiff was not a stockholder of UOP when the complaint was
filed (A215-220).
On April 26, 1979, Vice Chancellor Brown also entered
an Order:

(1) certifying the action as a class action pursuant

to Chancery Court Rule 23(b)(3); (2) certifying the named
plaintiff, William B. Weinberger, as the class representative;
and (3) including as members of the class those former UOP
shareholders who voted against the merger and/or have not turned
in their UOP shares for the merger price (A313).**

The reasons

for the Order are set forth in the Vice Chancellor's Memorandum
Opinion dated April 5, 1979 (A295-310)s

Plaintiff's applications

for certification of an interlocutory appeal from the Orders of
April 26, 1979, pursuant to Delaware Supreme Court Rule 42, were
denied by the lower court (A325-327), and by this Court
(A344-345).

* "A" refers to the Appendix of the Appellant;
"B-=" refers to the Appellees' Joint Appendix.
The Proxy Statement with respect to the subject merger was
attached to the complaint and is set forth at Al8-114.
** For
the
May
the

purposes of notice to the class, the parties agreed that
class consisted of those former shareholders of UOP as of
26, 1978, who have not since exchanged their shares for
merger price (Docket Entry #121, p. 2).
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On Decembe r 17, 1979, for the reasons set forth in its
Opinion dated November 28, 1979, the court below entered an
Order dismissi ng the origina l complain t (A360).

Weinber ger v.
The

UOP, Inc., Del .Ch., 409 A. 2d 1262 (1979) ("Weinb erger I").

Order dismissi ng the origina l complain t also granted plainti ff's
motion for leave to file an amended complain t (A360).
The amended complain t* (A318-32 4) seemed to charge that
the minority shareho lders had been misled into approvin g the
merger and that their approva l should therefor e be set aside;
that there was no valid business purpose for the merger; that
the merger price of $21 per share was unfair; and that the
defenda nts had conspire d to deceive the minority shareho lders
and to advance the interest of Signal to the detrimen t of the
minority shareho lders of UOP.

It was on these issues, after

full discover y by all parties, that trial began in the Court of
Chancery on May 20, 1980, and conclude d on June 3, 1980.

On May

21, 1980, plainti ff filed a motion to enlarge the class to
include all minority shareho lders of UOP as of May 26, 1978, the
day the merger became effectiv e (A638).

On February 9, 1981,

after extensiv e post-tr ial briefing and argumen t, Vice
Chancel lor Brown handed down his Decision After Trial in which
he conclude d:

*

The caption of the amended complain t names the director s of
UOP as individu al defenda nts, but service of process was not
attempte d with respect to those director s. Earlier, plainti ff
agreed to dismiss the individu al defendan ts named in the
origina l complai nt, without prejudic e, in a stipulat ion
approved by the court below on February 1, 1979 (Docket Entry
1/61) .
-3-

"This case was tried over a period of
eleven days. There are well over 3000 pages
of testim ony. The trial exhib its compr ise
severa l volum es. Post- trial briefi ng and
argum ent has been exten sive. It would be
diffic ult to believ e that anythi ng worth
arguin g about has been omitte d. The contentio ns of the partie s have been thorou ghly
presen ted and consid ered, as the ad nauseu m
length of this decisi on would seeiilt o bear
out. Viewed overa ll, I find that the terms
of the merge r were legall y fair to the plain tiff and the other minor ity shareh olders of

UoP.

"Judgm ent will be entere d in favor of
the defend ants UOP and Signa l as well as in
favor of the defend ant Lehman Broth ers. This
decisi on makes it unnec essary to consid er
plain tiff's motion to enlarg e the class. An
appro priate form of order may be submi tted."
(emph asis added ).
Weinb erger v. UOP, Inc., Del. Ch., 426 A.2d 1333, 1363 (1981)
("Wei nberge r II"). A Final Judgm ent Order was entere d in favor
of the defend ants on Febru ary 19, 1981 (Al961 ).
The plain tiff has appea led from the Orders dismi ssing
the deriv ative counts and limiti ng the class (PB,* p. 3).

The

plain tiff has also appea led from the lower court 's refusa l to
consid er his motion to enlarg e the class, and, of cours e, from
the Final Judgm ent Order entere d below.
This is the brief of Signa l and UOP in oppos ition to
plain tiff's appea l and in suppo rt of Vice Chanc ellor Brown 's
Decisi on After Trial and the Final Judgm ent Order entere d
thereo n.

*

"PB" refers to the Openin g Brief Of Appel lant In Suppo rt Of
His Appea l.

-4-

II.

SUMMARY OF ARGUMENT

A.

Response of Signal and UOP to Plainti ff's
Summary of Argumen t

1.

Plainti ff's summary:

"The Court below erred in dismissi ng the
derivati ve count because UOP, in the merger,
survived and remained an entity, and the
Court below erred in origina lly limiting the
plainti ff class to those UOP stockho lders who
voted against the merger and/or who did not
turn their certific ates in and the Court
below erred in refusing to consider and grant
plainti ff's motion for the enlargem ent of the
class to include all of the minority stockholders of UOP as of the date of the merger."
PB, pp. 4-5.

Response :

Denied.

The trial court correctl y conclude d

(1) that the derivati ve counts in the original complain t should
be dismisse d because plainti ff was not a stockho lder of UOP when
the complai nt was filed, and because the derivati ve counts were
moot; and (2) that the appeals from the class action determin ation and the lower court's refusal to consider plainti ff's
motion to enlarge the class were rendered moot by the trial
court's decision on the merits.
2.

Plainti ff's summary:

"The Court below erred in its interpre tation of the law and in applying the law to
the facts in connecti on with the fiduciar y
respons ibilities of the defenda nts, vis-a-v is
the minority stockho lders in a cashout
merger."
PB, p. 5.

Response :

Denied.

Any error by the trial court in

interpre ting the law inured to the benefit of plainti ff because

-5-

the trial Court required defendants to prove more than that
which is required under the law.
3.

Plaintiff's summary:

"The Court below erred in applying an
appraisal standard in determining whether the
cashout merger of the minority stockholders
was intrinsically fair at a $21 price especially in view of the decision of this Court
in Lynch."
PB, p. 5.

Response:

Denied.

The trial court applied the proper

standards in determining that the merger consideration was fair
to the minority shareholders of UOP even though he did not have
to reach that issue, and this Court's recent decision in Lynch
v. Vickers Energy Corp., Del.Supr.,

~-

A.2d

(1981) {No.

105, 1979) has no application in this litigation.
4.

Plaintiff's summary:

"Since the record shows that the defendants failed to carry out their fiduciary
obligations to the minority, the Court below
erred in holding that the structuring of the
vote on the merger so that it would essentially be ratified by a majority of the
minority was significant."
PB, p. 5.

Response:

Denied.

The trial court correctly concluded

that none of the defendants breached any fiduciary duty to the
minority shareholders of UOP, and the structure of the vote with
respect to the merger was a significant, if not controlling,
factor in the transaction.

B.

Summary of Signal's and UOP's Argumen ts

1.

This Court must accept the trial court's findings

of fact unless such findings are not supporte d by any substantial evidence and are clearly wrong.
2.

The trial court correctl y conclude d that Signal

had bona fide purposes for the merger, and that all aspects of
the merger were entirely fair to the minority shareho lders of
UOP, even though, as hereina fter discusse d, defendan ts submit
that the court did not have to reach those issues.
3.

The trial court correctl y conclude d that the Proxy

Stateme nt made complete disclosu re of all relevan t facts upon
which a reasonab le stockho lder could make an informed judgmen t
concerni ng the proposed merger, and there was no evidence of
fraud or misrepr esentati on that would warrant setting aside the
affirma tive vote of the minority stockho lders of UOP for their
own benefit.

Therefo re, in light of the structur e of the vote

on the merger, and the overwhel ming approva l of the minority
shareho lders, defenda nts submit that judgmen t should have been
entered in their favor, without further inquiry into Signal's
purposes for the merger or the entire fairness of the
transact ion.

4.

In light of the trial court's findings that none

of the defenda nts breached any fiduciar y obligati on owing to the
minority shareho lders of UOP, and that the merger was entirely
fair to those shareho lders, the dismissa l of the derivati ve
counts and the issues relating to the size of the class are moot.
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III.
A.

COUNTERSTATEMENT OF FACTS

Introduction

The "Statement of Facts" in plaintiff's opening brief
(PB, pp. 6-39) is an inaccurate summary that at some times
distorts and at other times completely ignores the extensive
record developed at trial in the Court of Chancery and Vice
Chancellor Brown's findings based on that record.

This distor-

tion is compounded by plaintiff's utter disregard for Supreme
Court Rule 14(b)(vi), which requires each party to state the
standard and scope of review applicable to each issue.

Rather

than acknowledge that the Vice Chancellor's findings of fact
made after trial must be accepted unless "clearly wrong", Nepa
v. Marta, Del.Supr., 415 A.2d 470, 471 (1980), plaintiff relies
on his own factual contentions that were rejected by the trial
court and makes no attempt to assess the evidence most favorable
to defendants, the successful parties below, as plaintiff is
required to do.
(1951).

Turner v. Vineyard, Del.Supr., 80 A.2d 177, 179

In fact, plaintiff's "Statement of Facts" submitted to

this Court is remarkably similar to the factual contentions he
made both before and after trial and which were rejected, on the
evidence, by Vice Chancellor Brown.

Compare,

~'

plaintiff's

"Factual Outline of the Case" in his "Pre-Trial Memorandum on
Liability" (A374-407) and plaintiff's post-trial briefs
(Al615-1695; 1747-1813) with the Vice Chancellor's Decision
After Trial, Weinberger II, 426 A.2d at pp. 1334-1341,
1347-1363.

Plaintiff's distortion of the record is further
-8-

compounded when he combines his previously rejected contentions
of fact with his misinterpret ation of the Vice Chancellor's
legal conclusions and then inaccurately describes those
combinations as what "the lower court held" (PB, pp. 45-47).
In essence, plaintiff's "Statement of Facts" (and, in
fact, his entire brief) is nothing more than a motion for
reargument with respect to factual and legal contentions which
have been rejected by the trial court after a full trial on the
merits--hard ly a proper exercise before this Court.

See, The

Standard and Scope of Appellate Review at pages 27-28, infra.
Rather than attempt to respond to each of plaintiff's factual
contentions, the relevant facts as found by the trial court set
forth hereinafter will be quoted directly from Vice Chancellor
Brown's Decision After Trial with record citations being
provided after each finding.

B.

The Relevant Facts As Found By The Trial Court*

Signal is a diversified, technologica lly based company
operating through various subsidiaries.

Two of its wholly-owned

subsidiaries are The Garrett Corporation and Mack Trucks, Inc.
The former is engaged in the design, engineering, manufacture
and sale of transportatio n related equipment and services,
including those involved in the aerospace industry.

The latter

* What follows is quoted directly from Weinberger II, 426 A.2d
at 1335-1340. For ease of reading, quotation marks have not
been used, and the Vice Chancellor's findings of fact have not
been indented or single-spaced ; footnotes and record citations
have, of course, been added.
-9-

is similarly involved in the area of heavy-duty motor trucks and
truck tractors (B323, 401).

Through substantial investments in

other companies Signal is also engaged in the manufacture of
industrial products, land development, radio and television
broadcasting , entertainmen t and shipping (B402-403).

Its stock

is publicly held and is listed on the New York, Philadelphia and
Pacific Stock Exchanges.
UOP, formerly known as Universal Oil Products Company,
is a diversified industrial company which, as of the beginning
of 1978, was engaged in six major lines of business.

These

included petroleum and petrochemica l services and related
products, construction , fabricated metal products, transportation equipment products, chemicals and plastics, and other
products and services including land development, lumber products, and a process for the conversion of municipal sewage
sludge into organic soil supplements (A24; B520).

Its stock was

publicly held and was listed on the New York Stock Exchange at
the time (A25).
The defendant Lehman Brothers is an investment banking
firm with a long-standing business relationship with UOP (A29).

THE RELEVANT FACTS
In 1974 Signal sold another of its wholly-owned
subsidiaries , Signal Oil and Gas Company, for the sum of $420
million in cash (B324).

In the process of looking for invest-

ments for this cash surplus, it became interested in UOP as a

-10-

The report of Arledge and

position by Signal (B7-14, 23-27).

Chitiea (Al472-1499) indicated that it would be a good
investment for Signal to acquire the remaining 49.5 per cent of
UOP at any price up to $24 per share.*
This report was discussed between Walkup and Shumway
who, along with Arledge, Chitiea and Brewster L. Arms, internal
counsel for Signal, constituted Signal's senior management personnel (Bl0-11, 28-29, 35, 358).

In particular, there was dis-

cussion as to what the proper price should be if the acquisition
was to be pursued, keeping in mind that as a majority shareholder Signal owed a fiduciary responsibility to the minority
shareholders of UOP as well as to its own shareholders (Bl64-167,
182-185, 186-187, 333-338).

It was ultimately concluded that a

meeting of Signal's Executive Committee would be called and that
it would be proposed to that group that Signal, through the
merger process, acquire the remaining outstanding stock interests in UOP at a price within the range of $20 to $21 per share
(B333-334).

*We strongly disagree with the Vice Chancellor's suggestion
that the report done by Arledge and Chitiea "indicated" that
acquiring the minority shares of UOP at any price up to $24
per share would be "a good investment for Signal." The study
was only a comparison of the economic effects of a possible
acquisition at different stock prices from $17 to $24 per
share, i.e., at $17, $18, etc. In fact, the study showed that
if Signal were to acquire the minority shares at $24 per
share, the total investment of more than $136.5 million
(5,688,302 shares x $24 per share) would generate only $7.8
million in additional income, or a return of only 5.7%
(Al493). While a return on investment of 5.7% may not represent a negative yield, it is hardly a "good investment" for a
major industrial concern.
-15-

The Executive Committee meeting was set for February
28, 1978 (B474).

Although he was not a member of Signal's

Executive Committee, word was sent to Crawford in Des Plaines,
Illinois, UOP's headquarters, asking him to attend Signal's
Executive Committee meeting in Los Angeles (B336).

On his

arrival, and prior to the meeting, Crawford was asked to meet
privately with Walkup and Shumway (Bl60, 336).

At that time, as

a courtesy to Crawford according to Signal, Crawford was advised
as to what was happening, and specifically he was asked, as
president of UOP, for his reaction to the proposed price range
of $20 to $21 per share (Ibid.).

Crawford stated that he

thought that such a price would be "generous" and that it was
certainly one that should be submitted to UOP's minority shareholders for their ultimate determination (B268).*

He further

stated, however, that 100 per cent ownership of UOP by Signal
could give rise to internal problems at UOP.

Employees, he

felt, would have to be given some assurance of their future
place in a fully Signal-owned operation.
the departure of key personnel.

Otherwise he feared

Also, many of UOP's key

·employees had stock option incentive programs which would be
wiped out by a merger, and Crawford felt that some adjustment
would have to be made, such as to provide a comparable incentive

* Crawford was only expressing his personal reaction to the
proposed price range. Contrarx to plaintiff's suggestion
(PB, p. 12), Crawford did not 'agree", in the sense of
committing UOP or its Board, to anything, nor could he have
done so. See pages 106-108, infra.

-16-

To this end, friendly

possible candidate for acquisitio n.

negotiatio ns were initiated between represent atives of Signal
and UOP (Ibid.).

Signal proposed $19 per share as a fair price

to pay to obtain a controllin g interest in UOP.
tatives of UOP sought $25 per share (B4).

The represen-

In the arm's length

bargaining that followed, an understand ing was reached between
the two companies whereby Signal agreed to purchase from UOP 1.5
million of UOP's authorized but unissued shares for a price of
$21 per share (B564).

This purchase, however, was made contin-

gent upon Signal making a successfu l cash tender offer for 4.3
million publicly held shares of UOP, also at a price of $21 per
share (B567).

The combined acquisitio n in this manner of 5.8

million shares was designed to give Signal a 50.5 percent stock
ownership interest in UOP (B522).

The board of directors of UOP

advised the company's sharehold ers that it had no objection to
Signal's tender offer at that price (B567).

Immediate ly prior

to the announcem ent of the tender offer, UOP's common stock had
been trading on the New York Stock Exchange at a fraction under
$14 per share (B522).
The negotiatio ns between Signal and UOP occurred during
April 1975 (B324).
subscribed .

The resulting tender offer was greatly over-

Although Signal had sought only 4.3 million shares

at $21 per share, some 7.8 million shares (or 78.2 percent of
the total outstandin g shares of UOP) were tendered.

As a conse-

quence, Signal purchased only 55 percent of the tendered shares
on a pro-rata basis (B573-574 ).

Signal did, however, through
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this tender offer and direct purchase from UOP, achieve its goal
of becoming a 50.5 percent shareholder of UOP (B574).
Thereafter, at UOP's annual meeting, Signal

w~s

content

to nominate and elect only six members to UOP's thirteen member
board of directors (A50-51).

Of these, five were either direc-

tors or employees of Signal (Ibid.).

The sixth, a partner in

the investment banking firm of Lazard Freres & Co., had been one
of Signal's representatives in the negotiations and bargaining
with UOP concerning the tender offer and purchase price for the
UOP shares (Ibid.; B4-5).
In addition, the president and chief executive officer
of UOP retired during 1975, and Signal caused him to be replaced
by James V. Crawford, a long-time employee and Senior Executive
Vice President of The Garrett Corporation, one of Signal's
wholly-owned subsidiaries (B253-257).*

Crawford also replaced

his predecessor on UOP's board of directors (B253).

He also was

made a director of Signal (B258).
Shortly after Crawford assumed his duties as president
and chief executive officer of UOP, he, along with Signal,
became aware for the first time of a major financial problem

* An example of how plaintiff has mischaracterized the record is
his statement that in 1975 " ••. UOP's Chief Executive Officer,
Mr. Logan, was replaced by a lon time Si nal executive Mr.
Crawford" (emphasis added) (PB, p.
, and his later re erence
to Mr. Crawford as " ..• the Signal executive who, as noted, had
been made President and Chief Executive Officer of UOP by
Signal ••. " (emphasis added) (PB, p. 12). In fact, Mr. Crawford
was never an employee of Signal, nor did he serve in any other
capacity directly for Signal until he became a member of
Signal's Board in 1976 (B253-256, 258).
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with regard to a refinery constructed by one of UOP's divisions
at Come-By-Chance, Newfoundland (B259-260, 326).

Eventually,

the Come-By-Chance refinery operation ended in bankruptcy, as a
result of which UOP suffered for 1975 an unanticipated operating
loss of some $35 million (B259-260, 405, 592).

In addition,

lawsuits were filed against UOP and its subdivisions seeking
some $189 million in damages as a result of the Come-By-Chance
venture (B407).

These suits were still pending at the time of

the events complained of herein, and although UOP's management
feels that the claims are defensible and that they will not
result in any serious consequences to UOP's financial condition,
their existence caused the financials for both UOP and Signal to
be qualified for the year ending December 31, 1977 (A45, 62;
B260-262, 296-299).
In the two years following UOP's disastrous 1975
performance, its fortunes steadily improved so that by the end
of 1977 UOP's earnings and operating record had substantially
neared its performance for 1974, the year immediately preceding
Signal's acquisition of its majority interest.

For example,

UOP's gross revenues for 1977 were some $730 million as compared
to $781 million in 1974; its income from continuing operations
before extraordinary items was $24.3 million in 1977 as compared
to $24.6 million in 1974; its net income per share was $2.74
(including an extraordinary item of $0.62 per share) in 1977 as
compared with $2.78 (including $0.32 per share from discontinued
operations) in 1974 (B592).
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Sandwiched between this, UOP had suffered the $35 million unexpected loss in 1975, or a net loss of $3.19 per share,
but a net income of $23.5 million in 1976 representing a net
income of $2.06 per share (Ibid.).

In other words, the figures

indicated that the Come-By-Chance disaster was an unusual occurrence,* and that by the end of 1977 UOP looked to be the same
company that had attracted Signal for its investment potential
in 1975.
During this same lapse of time, Signal had been largely
unsuccessful in finding other suitable investment candidates for
its excess cash (B328-329).

It had entered into talks with two

other companies during 1977, but neither proposed transaction
came to fruition (Ibid.).

Accordingly, by February 1978, Signal

had no other realistic alternatives (it only sought acquisitions
at the time on a friendly basis), and therefore it again looked
. to UOP (Ibid.).
At the instigation of certain of Signal's management
personnel, including William E. Walkup, its board chairman, and
Forrest N. Shumway, its president, it caused a feasibility study
to be made concerning the possible acquisition of the balance of
UOP's outstanding shares (B7, 358).

This study was performed by

two officers of Signal, Messrs. Arledge and Chitiea, both of
whom were also directors of UOP and who had been placed in that

*While the Come-By-Chance disaster may have been unusual,
it also reflected the risks inherent in certain of UOP's
businesses (B576).
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as to Signal shares, if he was to maintain his level of personnel and efficien cy at UOP followin g the merger (B267-26 9).

At

the same time, he voiced no objectio n to the price range proposed, nor did he suggest that Signal should conside r paying
more than $21 per share for the minority interest s (B306).
Later, at the Executiv e Committe e meeting , these same
conside rations were discusse d, with Crawford taking a similar
position (B476).

Also consider ed was the 1975 tender offer and

the fact that it had been greatly oversub scribed by UOP shareholders at $21 per share (B274-27 6).

In addition Signal was

confront ed with an image problem in that, as controll ing shareholder of UOP, it was required under accounti ng procedu res to
take into account 100 per cent of UOP's debts and sales, but by
the same token it could take only 50.5 per cent of UOP's earnings (B474-47 5).

This factor tended to distort Signal's own

debt/sal es-equi ty ratios, making its stock appear less attractive in the market place (B331-33 2).

The acquisit ion of the

balance of UOP's shares provided the solution to this situatio n.
As a result of these and other factors which made the
acquisit ion of 100 per cent ownershi p of UOP seem advisabl e from
Signal's standpo int, and based upon the consensu s that a price
of $20 to $21 per share would be fair for Signal as well as for
the minority shareho lders of UOP, Signal's Executiv e Committe e
authoriz ed its managem ent "to negotiat e" with UOP "for a cash
acquisit ion of the minority ownershi p in UOP, Inc. with the
intentio n of presenti ng a proposa l to the Board of Director s of
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[Signal] on March 6, 1978" (B477).

Immediately following this

February 28, 1978 meeting, Signal issued a press release in
which it was stated as follows:
"The Signal Companies, Inc. and UOP,
Inc. are conducting negotiations for the
acquisition for cash by Signal of the 49.5
per cent of UOP which it does not presently
own, announced Forrest N. Shumway, president
and chief executive officer of Signal, and
James V. Crawford, UOP president.
"Price and other terms of the proposed
transaction have not yet been finalized and
would be subject to approval of the boards of
directors of Signal and UOP, scheduled to meet
early next week, the stockholders of UOP and
certain federal agencies."
(B424-425).

The press release further revealed that the closing

price of UOP's common stock on February 28, 1978, was $14.50 per
share (Ibid.).
Two days later, on March 2, 1978, Signal issued a
second press release in which it announced that its management
would be recommending a price in the range of $20 to $21 per
share for UOP's 49.5 per cent minority interest (B473).

The

press release pointed out that Signal had previously announced
that "negotiations" were being conducted for Signal's acquisition of this minority interest (Ibid.).
Between February 28, 1978 and Monday, March 6, 1978,
Crawford was in contact by telephone with all of UOP's nonSignal directors (B279-280).

Also during that period Crawford

retained the services of the defendant Lehman Brothers for the
purpose of rendering an opinion as to the fairness of the price
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to be paid the minority for their shares (B285).
Lehman Brothers for two reasons.

He selected

First, the time schedule

between the announce ment and the board meetings was short (only
three business days)* and since Lehman Brothers had been acting
as UOP's investme nt banker for many years, he felt that it would
be in the best position to respond on such short notice (B286287).

Secondly , James W. Glanvil le, a long-tim e director of

UOP, was also a partner of Lehman Brothers and had long acted
as a financia l advisor to UOP (Ibid.).

Crawford felt that

Glanvil le's familia rity with UOP as a member of its board as
well as being a member of Lehman Brothers would also be of
assistan ce in enabling Lehman Brothers to render an opinion
within the existing time constra ints (Ibid.).
Crawford telephon ed Glanvil le for this purpose and, in
response to this inquiry, Glanvill e gave his assuranc e that
Lehman Brothers had no conflict ing interest s such as would
prevent it from undertak ing the task (B287).

Glanvil le also

gave his persona l reaction that a price in the range of $20 to
$21 would certainl y be fair since it represen ted almost a 50 per

* In light of the February 28, 1978 press release, trading in
UOP common stock on the New York Stock Exchange was halted on
March 1, 1978 (B319). Signal and UOP wanted the halt of
trading to continue until final action had been taken by both
Boards, but the Stock Exchange refused the compani es' request
for such action (Ibid.). Obvious ly, if trading had been
halted as requeste cr;-spec ulation in UOP's stock in anticipa tion of the action to be taken by the Boards would have been
avoided. It was therefor e desirabl e to have the Boards meet
as soon as possible in order to terminat e such specula tion.
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cent premium over UOP's market price (B69).*

Glanville sought a

fee of $250,000 for Lehman Brothers for providing the requested
fairness opinion.

Crawford thought this too much and, as a

result of the discussions that followed, Glanville finally
agreed that Lehman Brothers would furnish the opinion for
$150,000 (A29).
During this period Crawford also had several telephone
contacts with Signal officials (B315-316).

In only one of them,

however, was the price to be paid for the shares discussed
(B339-340).

In a conversation with Walkup, Crawford advised

that as a result of his communications with UOP's non-Signal
directors it was his feeling that the price to be paid would
have to be the top of the proposed price range, or $21 per
share, if the approval of UOP's outside directors was to be
obtained (B281-283, 318, 339-340).

Again, however, he did not

seek any price higher than $21 per share (Crawford Dep., p. 46).

* Glanville testified:

"Q. --so that you did a calculation in your
head that the premium was in the area of 50%
and that sounded right to you based on what
you knew?
"A.

That sounded appropriate, correct.

"Q.

And therefore, if they had said, at that
time [March 1, 1978], the price is 21, you
could have said, that price is fair at that
time?
"A. Correct, from that point of view."
(emphasis added).
B69.

Having undertak en to provide a fairness opinion,
Glanvil le assemble d a three-ma n Lehman Brothers team to do the
work (B61-62 ).

These persons examined relevan t documen ts and

informa tion concerni ng UOP, includin g its annual reports and its
Securiti es and Exchange Commiss ion filings from 1973 through
1976 as well as its audited financia l statemen ts for 1977, its
interim reports to shareho lders, and its recent and historic al
market prices and trading volumes (Bl06-10 7, 108, 409, 422).*
In addition , on Friday, March 3, 1978, two members of the Lehman
Brothers team flew to UOP's headqua rters in Des Plaines to perform a "due diligenc e" visit, during the course of which they
interview ed Crawford as well as UOP's general counsel, its chief
financia l officer, and other key executiv es and personn el
(B83-87, 111-112 , 118-119, 139-148 ).
As a result of these efforts, the Lehman Brothers team
conclude d that "the price of either $20 or $21 would be a fair
price for the remainin g shares of UOP" (Bll7-11 9, 93).

They

telephon ed this impressi on to Glanvil le, who was spending the
weekend in Vermont (Bll9).

* In one of his most egregiou s mischar acteriza tions of the
record, plainti ff states that "Back in New York, they [representativ es of Lehman Brothers ] did 'a cursory two day review
11
of publicly availabl e statisti cal data .•. ' (Al927 Op.) (PB,
p. 23). Plainti ff has cited the opinion below to make it
appear that the quoted language is a finding of fact by the
Vice Chancel lor. In fact, the Vice Chancel lor stated:
"[P]lai ntiff says that ••• in reality the Lehman Brothers team
had done nothing more than a cursorx two-day review of pub1 icly availabl e statisti cal data ... ' (emphas is added).
Weinber ger II, 426 A.2d at 1351. Plainti ff's citation of his
own contenti on (which was rejected by the court below) speaks
for itself.
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On Monday morning, March 6, 1978, Glanville and the
senior member of the Lehman Brothers team flew to Des Plaines to
attend the scheduled UOP directors meeting (B63).

Glanville

looked over the assembled information during the flight (B64-65).
The two had with them the draft of a "fairness opinion letter"
in which the price had been left blank (Bl21).

Either during or

immediately prior to the directors' meeting that followed, the
two page "fairness" letter was typed in final form and the price
of $21 per share was inserted (Bl21, Al02-103).
At the appointed time on March 6, 1978 the meetings of
both Signal's board and UOP's board were convened (B350-353,
499-505).

Telephone communicatio ns were maintained between the

two meetings (B504).

Walkup attended UOP's meeting so as to be

able to present Signal's position and answer any questions that
UOP's non-Signal directors might have (B341).

All of UOP's

non-Signal directors were present for the meeting either in
person or by means of conference telephone (B499).
First, Signal's board unanimously adopted a resolution
which authorized Signal to propose to UOP a cash merger at $21
per share as outlined in a certain merger agreement and other
supporting documents (B353).

Of significance , Signal's proposal

required that the merger would have to be approved by a majority
of UOP's outstanding minority shares voting at the shareholders
meeting at which the merger would be considered and, in addition,
that the minority shares voting in favor of the merger, when
coupled with Signal's 50.5 percent interest, would have to
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comprise at least two-thir ds of all UOP shares (A28, 89).*
Otherwi se the proposed merger would be deemed disappro ved

UOP's board then proceede d to consider the proposa l.
Copies of the proposed agreeme nts were delivere d to the directors in attendan ce.

(Copies had been forwarde d earlier to the

director s particip ating by telephon e.) (B499).

They also had

before them financia l data for UOP for the years 1974 through
1977, UOP's most recent financia l stateme nts, market price
informa tion and budget projecti ons for 1978 (B289, 426-430,
479-498 ).

In addition , they were presente d with Lehman Brothers

fairness opinion letter, as to which Glanvil le made comments
concerni ng the informa tion which had gone into its prepara tion
(B502, 365-388 ).
After discussi ons on the matter, Walkup and Crawford
left the meeting , the purpose being to permit a free and uninhibited exchange between UOP's non-Sign al director s (B320, 502;
Al364-1 365).

A resoluti on to accept Signal's offer was then

proposed (B502-50 3).

Walkup and Crawford returned to the meet-

'ing, and Signal's other four director s on UOP's board were
placed in telephon e commun ication (B504).
On the advice of counsel, Walkup, Shumway, and UOP's
other three Signal director s abstaine d from voting (Al366-1 367;

*Actua lly, the two-thir ds voting requirem ent did not become
part of the final~merger agreeme nt until some time later.
Compare , PX-74, Draft of Agreeme nt Regardin g Merger, p. 15
with A89.
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Bl5, 31-32).

All five indicated, however, that if they had

voted they would have voted in favor of the resolution (Al367;
B504).

The remaining UOP directors, including Crawford and the

representativ e of Lazard Freres & Co. nominated to the board by
Signal, all voted in favor of the resolution, and thus approved
the merger on terms proposed by Signal (B504).*
On March 7, 1978, UOP sent a letter to its shareholders
advising them of the action taken by UOP's board with respect to
Signal's offer (B421).

In this letter it was pointed out, among

other things, that on February 28, 1978 "both companies had
announced negotiations were being conducted" (Ibid.).
Despite the foregoing swift action taken by the boards
of the two companies, the vote on the merger was not submitted
to UOP's shareholders until UOP's annual meeting on May 26, 1978
(A20).

In the Notice of Annual Meeting and Proxy Statement sent

to shareholders in May (Al8-114), UOP's management and board
urged that the merger be approved (A29, 60).

In the proxy

statement, UOP's shareholders were also advised as follows:

*The eight non-Signal directors on UOP's fourteen-mem ber Board
of Directors were George L. Clements, the retired Chairman of
the Board of the Jewel Companies, Inc.; James W. Glanville, a
Managing Director and Member of the Board of Lehman Brothers;
Richard A. Lenon, the Chairman of the Board, President and
Chief Executive Officer of Internationa l Minerals and Chemical
Corporation; John O. Logan, Chairman of the Board of UOP;
Frank J. Pizzitola, a General Partner of Lazard Freres & Co.;
William J. Quinn, Chairman and Chief Executive Officer of the
Chicago, Milwaukee, St. Paul and Pacific Railroad Company;
Robert S. Stevenson, the retired Chairman of the Board of
Allis Chalmers Corporation; and Maynard P. Venema, the retired
Chairman of the Board of UOP (A49; B294-295).
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"The price was determin ed after
discussi ons between James V. Crawford , a
director of Signal and Chief Executiv e
Officer of UOP, and officers of Signal which
took place during meetings on February 28,
1978, and in the course of several subseque nt
telephon e convers ations." (emphas is added).
A28.
Initiall y the word "negotia tions" had been used rather
than the word "discuss ions" in the origina l draft of the Proxy
Statemen t (B460).

However , when the Securiti es and Exchange

Commiss ion sought the details of the "negotia tions" as part of
its approva l of the Proxy Stateme nt, the term was deleted and
the word "discuss ions" substitu ted in its place (A28).
The Proxy Statemen t further indicate d that the vote of
UOP's board in approvin g the merger had been unanimo us.*

It

also advised the shareho lders that the investme nt banking firm
of Lehman Brothers had given its opinion that the merger price
of $21 per share was fair to the minority shareho lders of UOP
(A29).

A copy of the Lehman Brothers opinion letter was

attached (Al02-10 3).
As of the record date for the Annual Meeting there were
11,488,3 02 shares of UOP common stock outstand ing (A28).

Of

*The March 7, 1978 letter to stockho lders (B421), and a March
6, 1978 press release (B423) both made referenc e to unanimi ty
among UOP's director s with respect to Signal's proposa l.
However , the Proxy Stateme nt actually describe d the exact
voting by the UOP director s at the March 6, 1978 Board
meeting , includin g the fact that five director s abstaine d from
voting due to their affiliat ion with Signal, but would have
voted in favor of the merger had they voted (A22, 28).
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those shares, 5,688,302 were owned by shareholders other than
Signal (Ibid.).
At the meeting only 56 percent, or 3,208,652, of the
minority shares were voted (Docket Entry #105).

Of these

2,953,812 voted in favor of the merger and 254,840 voted against
it (Ibid.).

Thus, of the minority shares voted, the merger was

approved by a ratio of nearly 12 to 1.

When Signal's shares

were added to the minority shares voting in favor, a total of
76.2 percent of UOP's outstanding shares voted for the merger
while only 2.2 percent opposed it (Ibid.).
Computed another way, however, and as plaintiff would
prefer to view it, 43.6 percent of the minority shareholders did
not vote at all, and 7.9 percent of those who did voted against
the merger.

In other words, while the merger was overwhelming ly

approved by the 56 percent of the minority shareholders who
actually took the trouble to vote, the merger was only approved
by slightly more than 50 percent of all the minority shareholders who were entitled to vote.
Under the terms of the agreement, however, the merger
became effective on May 26, 1978, and each share of UOP stock,
other than those owned by Signal, was automatically converted
into a right to receive $21 in cash (A88).
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IV.
A.

ARGUMENT

The Standard And Scope Of
Review- -This Court Should
Lower Court's Findings Of
Conclus ions Of Law Unless
"Clearly Wrong"

Appella te
Accept The
Fact And
They Are

As recently reaffirm ed in Warren v. Golding er Brother s,
Inc., Del.Sup r., 414 A.2d 507, 509 (1980):
" •.• this Court's standard of review as to
findings of fact and conclusi ons of law of
the Court of Chancery permits reversal only
if there be no substan tial evidence to
support such ultimate findings so as to
demonst rate them to be 'clearly wrong.' Lank
v. Steiner, Del.Sup r., 224 A.2d 242 (1966"} :"
Even when the factual conclusi ons are characte rized as "sharply
in dispute" , this Court has stated:
"In an appeal from a judgmen t in a non-jury
case, this Court generall y accepts the Trial
Court's findings of fact if they are
sufficie ntly supporte d by the record and are
the product of an orderly, logical, and
deductiv e process. Levitt v. Bouvier,
11
Del.Sup r., 287 A.2d 071 (1972) •

H&H Poultry Co., Inc. v. Whaley, Del.Sup r., 408 A.2d 289, 291
(1979).

The scope of review exercise d by this Court has also

been describe d as follows:
the findings of the court [below],
sitting as the trier of the facts, will not
be disturbe d if reasonab ly supporte d by
compete nt evidence . A finding based upon
inferenc e meets this test if there is
compete nt evidence from which the inferenc e
may be fairly and reasonab ly deduced. When
there is compete nt evidence -to warrant the
materia l findings of the trial judge, we will
not substitu te our judgmen t for his."
11

•••
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Turner v. Vineyard, Del.Supr., 80 A.2d 177, 179 (1951).

And, in

the exercise of judicial restraint, the findings of the trial
court that are supported by the record are accepted by this
Court, " .•. even though independently [this Court] might have
reached opposite conclusions. 11

Application of Delaware Racing

Ass'n, Del.Supr., 213 A.2d 203, 207 (1965).

If there is

sufficient evidence to support the findings of the trial court,
this Court "must affirm11 •

Oliver B. Cannon & Son, Inc., v.

Dorr-Oliver, Inc., Del.Supr., 336 A.2d 211, 213 (1975).
The application of these principles has led this Court
to hold that:
" ••. the only question for this court to
determine is whether there was any competent
evidence from which the trial judge could
reasonably make such findings of fact. When
determining whether findings of fact have
evidentiary support, we consider only the
evidence most favorable to the successful
party below." (emphasis added).
Turner v. Vineyard, supra, 80 A.2d at 179.
With these standards of review in mind, coupled with
the fact that Vice Chancellor Brown reviewed the evidence below
." •.• in light of the overall burden imposed on the defendants to
demonstrate the entire fairness of the merger terms to the
minority shareholders of UOP 11 (Weinberger II, 426 A.2d at 1347),
we will show that the Vice Chancellor's findings of fact were
entirely correct and that each of such findings was supported
by substantial evidence.

We will also show that the Vice

Chancellor actually required defendants to prove more than that
which is required by Delaware law.
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B.

In Light Of The Manner In Which The Vote On
The Merger Was Structured And The Finding By
The Trial Court That Neither Signal Nor UOP
Made Any Material Misrepres entations Or Failed
To Disclose Germane Informatio n, No Inquiry
Into Purpose Or Entire Fairness Was Required

The court below entered judgment for the defendant s,
none of which has any quarrel with that result.

The Vice

Chancello r correctly concluded that Signal and UOP (hereinaf ter
sometimes collective ly referred to as the "defendan ts"), as well
as Lehman Brothers, had met the burden of proof and satisfied
all of the legal standards imposed upon them at trial.

However,

defendant s submit that the burden of proof and legal standards
that they were required to satisfy exceed the burden and
standards that are, or should be, required under Delaware law.
We believe that, under the facts of this case, the Vice
Chancello r should not have considered in his Decision After
Trial whether Signal had bona fide purposes for the merger, or
whether the terms of the merger were entirely fair to the
minority sharehold ers of UOP.

The minority sharehold ers of UOP

were given the absolute right to determine if the merger was in
their best interests and they decided that it was.

Because, as

Vice Chancello r Brown specifica lly found, the Proxy Statement
set forth all relevant informatio n upon which a reasonable
sharehold er could make an informed judgment with respect to the
proposed merger, the minority sharehold ers' overwhelm ing
approval of the transactio n should have been controllin g.
Neverthel ess, if this Court believes that purpose and entire
fairness were proper issues for scrutiny by the court below,
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Vice Chancellor Brown properly concluded, based on all the
evidence (even with the burden of proof placed upon the defendants), that Signal had bona fide purposes for the merger and
that all aspects of the transaction were entirely fair to the
minority shareholders of UOP.
Plaintiff's original complaint was dismissed on defendants' motion pursuant to Chancery Court Rule 12(b)(6) for
failure to state a claim upon which relief can be granted.
Weinberger I, 409 A.2d 1262.

The original complaint attempted

to state a cause of action under the teachings of Singer v.
Magnavox Co., Del.Supr., 380 A.2d 969 (1977) and Tanzer v.
International General Industries, Inc., Del.Supr., 379 A.2d 1121
(1977), by alleging that Signal, as the majority shareholder of
UOP, had breached its fiduciary duty to the minority shareholders of UOP " ••• because the cash-out terms of the merger were
grossly inadequate insofar as they pertained to the minority and
because the sole purpose of the merger was to benefit Signal by
eliminating the minority from further participation in UOP's
corporate enterprise."

Weinberger I, 409 A.2d at 1264.

Signif-

icantly, the original complaint did not allege that Signal had
used its majority position to bring about a predetermined result,
nor did it contain allegations of fraud or misrepresentation.
Id. at 1267.
The mergers under consideration in Singer and Tanzer
were structured so that approval of the minority stockholders
was not required to effectuate the transactions.
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In fact, the

proxy statement in Singer advised the minority stockhold ers that
approval of the proposed merger was assured regardless of how
the minority voted because the proponent s of the merger owned
(and intended to vote) sufficien t shares to provide the required
statutory majority approval.

Singer, supra, 380 A.2d at 972.

This factor led this Court to hold in Singer:
"We turn, first, to what we regard as
the principal considera tion in this appeal;
namely, the obligation owed by majority
sharehold ers in control of the corporate
process to minority sharehold ers, in the
context of a merger under 8 Del.C. §251. .• "

*

*

*

"[A] majority stockhold er standing on both
sides of a merger transactio n, has the
'burden of establishi ng its entire fairness'
to the minority stockhold ers, sufficien tly to
'pass the test of careful scrutiny by the
courts. 111 (emphasis added).
Id. at 972, 976.
Although Signal, as the owner of 50.5% of the
outstandin g shares of UOP, could have effected the subject
merger unilatera lly, it voluntari ly chose to let the minority
sharehold ers decide whether the merger should be consummat ed.
Unlike the mergers under considera tion in Singer and Tanzer, the
proposed Signal-UOP merger was expressly conditione d on the
approval of a majority of the minority shares of UOP voting on
the issue, and the approval of not less than two-thirds of all
the outstandin g shares of UOP.*

Thus, because of the manner in

* The latter provision was included so as to provide an incentive
for the minority stockhold ers to vote on the proposal (B574).
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which the merger was structured, Signal was not in control of
the corporate process, nor did it stand on both sides of the
transaction.

This crucial distinction was recognized by Vice

Chancellor Brown in Weinberger I:
" ••• Signal has utilized its majority position, not to assure the accomplishment of the
result it wanted, but so as to leave the
critical decision to the vote of the minority
shareholders.

*

*

*

" ••. Signal did not use its majority position
to accomplish the ••• [merger] since its
majority vote was of no force and effect
unless the plan of merger was first approved
by the voting members of the 49.5 per cent
minority and approved by enough of them so
that their shares, when added to Signal's
50.5 per cent majority holdings, amounted to
at least two-thirds of all UOP shares."
(emphasis added).
409 A.2d at 1266.
Having focused on the operative facts that distinguished the Signal-UOP merger from the mergers considered in
Singer, Tanzer, and Roland International Corp. v. Najjar,
Del.Supr., 407 A.2d 1032 (1979), the Vice Chancellor concluded
in Weinberger I:
"Since the minority shareholders here were
not powerless to stop the merger--as was the
case in Singer, Tanzer and Najjar--and since
there consequently was no use of its position
by the majority shareholder which would give
rise to the Sin9er duty to scrutinize the
entire transaction so as to insure fair
treatment of the otherwise vulnerable minority, then it would seem that the rationale of
Singer, Tanzer and Najjar would not apply."
409 A.2d at 1266.

The Vice Chancellor continued by holding that
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" ••. when approval is made to depend on the
minority vote, then the Singer rationale is
inapplicab le and the burden should shift to
the complainin g member of the minority to
show fraud, misrepres entation or other
conduct attributab le to the majority shareholder which would warrant setting aside the
affirmativ e vote of the minority for their
own benefit. Compare Michelson v. Duncan,
Del.Supr. , 407 A.2d 211 (1979).

*

*

*

"The motion to dismiss the complaint in
its present form will be granted."

409 A.2d at 1268.
Defendant s submit that the Vice Chancello r's reasoning
in Weinberge r I was eminently sound and was rooted in fundamental principal s of Delaware corporate law.

To hold otherwise

would permit a single, dissenting minority stockhold er to
require a majority .stockhold er to prove the entire fairness of
the terms of a merger in every instance, even when the majority
had not used its position to effectuate the merger, but had left
the decision in the hands of the minority.

Weinberge r I, 409

A.2d at 1268.
In order to circumven t the dismissal of his action,
plaintiff filed an amended complaint which included the allegations of the original complaint , but added new allegation s
claiming that Signal had abused its fiduciary duty to the
minority stockhold ers of UOP.

In essence, the new allegation s

in the amended complaint charged that certain press releases, a
letter to UOP's stockhold ers, and the Proxy Statement with
respect to the proposed merger were false and misleading and
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that the defendants conspired with each other to deceive the
minority shareholders of UOP (A324)*, in that, plaintiff
alleged:

Mr. Crawford, the President of UOP, agreed to a merger

price without proper evaluation (A320-321); the press releases
that referred to "negotiations" were misleading (A321-322);
Lehman Brothers was not independent and did not perform a
thorough evaluation (A322); characterizing the approval by UOP's
board of directors as "unanimous" was misleading (A322-323); and
UOP management wrongly made it appear that they were acting in
the best interest of the minority shareholders (A323-324).
Defendants denied all of these allegations, and it was on these
issues that the defendants were required to proceed to trial.
At the close of the plaintiff's case, defendants moved
for dismissal under Chancery Court Rule 4l(b) on the ground that
upon the facts and the law the plaintiff had shown no right to

*Although it is not entirely clear, it seems that plaintiff has
now abandoned his conspiracy theory. In any event, there is
nothing in the record to support such a theory. There is
absolutely no evidence of any agreement among the corporate
defendants. Signal made an offer which was accepted by the
Board of UOP, subject to the approval of the minority shareholders. UOP retained Lehman Brothers to render an opinion as
to whether the proposed merger was fair to UOP's minority
shareholders. Except for the negotiations and discussions
between representatives of UOP and Signal, there is no
evidence of any agreement to do anything (except of course,
the Merger Agreement and the Agreement Regarding Merger).
Similarly, the record is devoid of any communication between
any representative of Signal and Lehman Brothers. In this
respect, it is clear that Crawford was acting on behalf of UOP
in his discussions with Lehman Brothers. In short, there is
not the slightest indication of any wrongful act by any of the
defendants, nor is there any evidence whatsoever that any of
the defendants conspired with anyone to commit a wrongful act,
and Vice Chancellor Brown properly so held. Weinberger II,
426 A.2d at 1348.
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relief (TR 969-1045* ).

The legal foundation for the Rule 4l(b)

motion was that the Vice Chancello r had previously held in
Weinberge r I that the minority vote requireme nt rendered the
Singer rationale inapplica ble, and that plaintiff had failed to
meet his burden of proving the fraud and misrepres entation
allegation s in the amended complaint " •.. which would warrant
setting aside the affirmativ e vote of the minority for their own
Weinberge r I, 409 A.2d at 1268.

benefit."

The Vice Chancello r

reserved decision on defendant s' Rule 4l(b) motions and
defendants were then required to present their evidence (TR
1042-1045 ).

After the trial was completed , the court concluded

that it would be wasteful to brief and decide separately
defendant s' Rule 4l(b) motions, and directed the parties to
proceed with post-tria l briefing, stating that:
"No factual or legal inference should be
drawn one way or the other from my decision
to decline to render judgment on the rule
4l(b) motion as of the time it was made."
Letter Opinion dated June 23, 1980, Docket Entry #170, p. 6.
The Vice Chancello r's Decision After Trial, rendered
after post-tria l briefing and argument, contains a detailed and
careful series of factual findings and discussion of the evidence presented at trial.
1350-1363 .

Weinberge r II, 426 A.2d at 1335-1340 ,

After reviewing this Court's decisions in Sterling

v. Mayflower Hotel Corp., Del.Supr. , 93 A.2d 107 (1952), Singer,

11
refers to pages of the trial transcrip t not included
* "TR
in the appendice s.
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Tanzer, and Najjar, Vice Chancellor Brown concluded that despite
the manner in which the vote on the merger in this case was
structured, and the absence of any fraud or misrepresentation in
securing that vote, " ... the ultimate burden is on the majority
shareholder to show by a preponderance of the evidence that the
transaction is fair" (Weinberger II, 426 A.2d at 1345), and that
the purposes for the merger were bona fide (Id. at 1346).
Defendants cannot reconcile the burdens imposed upon
the defendants in Weinberger II, with the Vice Chancellor's
conclusion in Weinberger I that:

(1) the Singer rationale was

not applicable in this case; (2) that the burden was on the
plaintiff to show fraud or misrepresentation because the
minority shareholders had the power to prevent the merger; and
(3) that Signal did not use its position so as to require the
court to scrutinize the transaction for entire fairness.
Weinberger I, 409 A.2d at 1266, 1268.

The only difference

between the original complaint that was dismissed by the court
in Weinberger I and the amended complaint upon which the trial
in Weinberger II was predicated, was that the amended complaint
added allegations of fraud and misrepresentation, none of which
were proved by the plaintiff at trial.
The foundation of the trial court's Decision After
Trial is Sterling v. Mayflower, supra.

In the merger under

attack in Sterling, the minority stockholders lost their shares
of Mayflower, the acquired company, as a result of the vote
of the majority shareholder which stood on both sides of the
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transaction.
Najjar.

That was also the case in Singer, Tanzer and

However, that is not the case here, where the minority

shareholders of UOP had the right and power, after a complete
disclosure of all germane facts, to approve or disapprove the
merger proposed by Signal.
In light of the fact that the subject merger was
contingent upon the approval of a majority of the minority
shares of UOP, and that the minority shareholders were fully
informed with respect to the proposed transaction, we submit
that the purpose for the merger and the overall fairness of the
terms of the merger (including, of course, the price) are
irrelevant.

Indeed, under the facts of this case, to the extent

the court below did subject the merger in question to scrutiny
for "purpose" and "entire fairness", it was substituting its
judgment for that of UOP's fully informed minority stockholders ,
thereby impinging upon the long recognized right of a stockholder in a Delaware corporation, most recently reaffirmed in
Tanzer, "to vote his shares in his own interest".

379 A.2d at

1124.
The doctrine set forth in Singer and Tanzer was quite
obviously designed to give minority stockholders some protection
against possible exploitation by a majority stockholder using
the strict letter of the Delaware General Corporation Law while
controlling both sides of a transaction.

That protection was

not needed here because Signal did not stand on both sides, or
control, the transaction.

Because the minority stockholders of
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UOP were given the right to approve or disapprove the proposed
merger, the only question which the Vice Chancellor should have
considered was:

Were the minority shareholders of UOP given

such information as a reasonable stockholder would consider
important in deciding whether to approve or disapprove the
proposal--i.e., did Signal and UOP disclose all information in
their possession germane to the merger?

Lynch v. Vickers Energy

Corp., Del.Supr., 383 A.2d 278, 281 (1977).

Having answered

that question in the affirmative, we submit that the Vice
Chancellor should have entered judgment in favor of the
defendants, without going on to consider the issues of purpose
and fairness.*
Despite his conclusion (completely supported by the
record below), that defendants had met the applicable standards
of disclosure, and the fact that the minority shareholders of
UOP had the right to decide whether to approve the merger and

* It is absolutely clear that Signal had the statutory authority
to propose and consummate a cash merger under 8 Del.C. §251.
As Justice Duffy held in Singer:
"To state the obvious, under §251 two
(or more) Delaware corporations 'may merge
into a single corporation.' Generally
speaking, whether such a transaction is good
or bad, enlightened or ill-advised, selfish
or generous--these considerations are beside
the point. Section 251 authorizes a merger
and any judicial consideration of that kind
of togetherness must begin from that premise."
380 A.2d at 973.
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overw helmin gly exerci sed that right in favor of the transa ction,
Vice Chanc ellor Brown held:
"Since the merge r terms were propos ed by
Signa l and agreed to by UOP's board which at
least it super ficial ly contro lled, Signa l (as
it has always conced ed) still stood on both
sides of the transa ction and theref ore, under
Sterli n9, still owed a fiduci ary duty to
UOP's minor ity in dealin g with UOP's prope rty.
The evalu ation of the purpos e eleme nt as
requir ed by Tanze r, as well as a consid eratio n of the other challe nged factor s which
went into the decisi on to fix the merge r
price at $21 per share, was not obviat ed by
Signa l's decisi on to leave the vote in the
hands of the minor ity."
Weinb erger II, 426 A.2d at 1347.

We do not unders tand these

holdin gs.
In the first place , Signa l never conced ed that it stood
on both sides of the transa ction. The very purpos e for making
the merge r contin gent on the approv al of a major ity of the
minor ity shares was to insure that Signa l could not stand on
both sides of the transa ction, and Signa l has consi stentl y
maint ained that positi on in this litiga tion.

See e.g., Signa l's

Post- Trial Brief, Docke t Entry #178, pp. 95-97.
Secon dly, we do not know what the Vice Chanc ellor meant
by the phrase "supe rficia lly contro lled" since there was
absol utely no eviden ce that Signa l exerci sed any contro l over
the indepe ndent members of UOP's Board, who const ituted a
major ity of the Board and all of whom voted in favor of the
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merger.*

In fact, the Vice Chancellor found, on the evidence,

that:
" .•. the non-Signal members of UOP's board
were substantial businessmen in their own
right, some of whom had served on UOP's board
for a considerable number of years and who
were therefore familiar with UOP's present
condition, past performance and future
prospects. They included a former president
and chief operating officer and a former
chairman of the board of UOP, each of whom
owned more than 7,000 shares of UOP and who
therefore had more than passing reason to be
interested in the adequacy of the price
proposed by Signal. While there are different ways to approach the same problem, and
while plaintiff would urge that a different
approach than that taken by UOP's board
should have been required, I cannot find on
the evidence that UOP's board failed to

* It is well established that:
"[a] plaintiff who alleges domination of
a board of directors and/or control of its
affairs must prove it. Blish v. Thompson
Automatic Arms Corgoration, 30 Del.Ch. 538,

64 A.2d 581 (1948)

*

*

*

"'Control' and 'domination' are here
used in the ordinary meaning of the words and
they may be exercised directly or through
nominees. But, at minimum, the words imply
{in actual exercise) a direction of corporate
conduct in such a way as to comport with the
wishes or interests of the corporation (or
persons) doing the controlling."
Kaplan v. Centex Cor1., Del.Ch., 284 A.2d 119, 122-23 (1971).
See also, Greene v. llen, Del.Ch., 114 A.2d 916, 920 (1955),
rev 1 d on other grounds, Del.Supr., 121 A.2d 919 (1956) ("I use
'dominate and control' in the sense that, criminality aside,
his wishes were their commands"). Plaintiff offered no such
proof.
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prop erly weig h
with rega rd to
share hold ers.
were oper ating

and cons ider the trans actio n
the inter ests of the mino rity
It does not appe ar that they
in a vacuu m."

Wein berge r II, 426 A.2d at 1354 -1355 .

The Vice Chan cello r also

held :
" ... there is no evide nce whic h indic ates by a
prepo ndera nce that UOP' s board abdi cated its
fiduc iary resp onsi bilit y." (emp hasis adde d).
Id. at 1362 .

conc

Fina lly, even if there were evide nce to supp ort a
spute d
lusio n that Sign al cont rolle d UOP' s boar d, it is undi

as to
that UOP' s mino rity stock hold ers had the final word
ly, the
whet her or not the merg er would go forw ard. Acco rding
logic ally be
issue of Sign al's cont rol over the UOP board cann ot
conc lua basi s for a depa rture from the lowe r cour t's orig inal
r of the
sion in Wein berge r I whic h was prem ised upon the powe
.
mino rity "to stop the merg er". Id. at 409 A.2d 1266
In any even t, as we will now show , Vice Chan cello r
rial
Brown was entir ely corr ect when he found " ••• no mate
mati on by
misr epre senta tion or failu re to discl ose germ ane infor
UOP in the Proxy State ment or by Sign al in the press
relea ses .... "

C.

Wein berge r II, 426 A.2d at 1353 .
The Plai ntiff 's Char ges Of Misr epre senta tion Are
With out Meri t, And, As The Cour t Below Foun d, The
Proxy State ment Made Full Disc losur e Of All
Germane Facts

In Lync h v. Vick ers Energ y Corp ., Del. Supr ., 383 A.2d
rity
278 (197 7), a case invo lving a tend er offe r by a majo
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shareholder of a Delaware corporation for all outstanding shares
of such corporation, this Court outlined the test for disclosure
owed by a majority stockholder to the minority stockholders as
follows:
" ••. whether defendants had disclosed all
information in their possession germane to the
transaction in issue. And by 'germane' we
mean, for present purposes, information such as
a reasonable shareholder would consider important in deciding whether to sell or retain
stock. Compare TSC Industries, Inc. v. Northway, Inc., 426 U-:S:- 438, 96 S.Ct. 2126, 2133,
48 L.Ed.2d 757 (1976)."
Id. at 281.

Thus, this Court adopted the same disclosure

requirements which are applicable under the federal securities
laws, i.e., whether a reasonable shareholder would consider a
fact important in deciding how to vote.

TSC Industries, Inc. v.

Northway, Inc., 426 U.S. 438, 449 (1976).
In Kaplan v. Goldsamt, Del.Ch., 380 A.2d 556, 565-566
(1977), the court held:
"To summarize this point, while a corporation must adequately inform shareholders as
to matters under consideration , the requirement of full disclosure does not mean that a
proxy statement must satisfy unreasonable or
absolute standards. Many people may disagree
as to what should or should not be in such a
statement to shareholders , and as to alleged
omissions the simple test (sometimes difficult of application) is whether the omitted
fact is material. Kaufman v. Shoenberg, 33
Del.Ch. 211, 91 A.2d 786 (1952). There is
obviously no requirement to include insignificant information. Compare Baron v.
Pressed Metals of America, Del.Supr., 35
Del.Ch. 581, 123 A.Zd 848 (1956); American
Hardware Cor oration v. Sava e Arms Cor oration ,
De . Ch . 1 ,
A.
).
Provided that the proxy statement viewed in
its entirety sufficiently discloses the
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matter to be voted upon, the omission or inclusion of a particu lar item is within the area of
managem ent judgmen t. Schiff v. RKO Pictures
Corp., 34 Del.Ch. 329, 104 A.Zd 267 (1954).
"This long standing view of the Delaware
courts comports with the recent expressi on of the
United States Supreme Court in TSC Industr ies,
Inc. v. Northwa y, Inc., 426 U.S. 438, 96 S.Ct.
2126, 48 L.Ed.2d 757 (1976) wherein it was stated
that in order for an omission to be materia l,
' ... there must be a substan tial likeliho od
that the disclosu re of the fact would have been
viewed by the reasonab le investor as having
signific antly altered the 'total mix' of informa11
tion made availab le.' Id., 96 S.Ct. at 2132.
When plainti ff's allegati ons, evidence , and argumen ts are tested
against these standard s, defendan ts submit that he has utterly
failed to meet his
1.

burde~

of proof in this case.

Negotia tions

The central theme of plainti ff's case appears to be:
there were no negotiat ions between Signal and UOP on the merger
price and, because the UOP stockho lders were told in the
February 28, March 2 and March 6, 1978 press releases , and the
March 7, 1978 letter to stockho lders that negotiat ions as to
price were being conducte d, their vote in favor of the merger
should be set aside (PB, pp. 66-74).*

Let us then analyze these

assertio ns.

*Repea tedly, plainti ff mislead ingly suggests that the February 28,
March 2 and March 6, 1978 press releases and the March 7, 1978
letter to stockho lders stated that there had been "negotia tions as
to price". In fact, the March 6 press release (PX 24) makes no
referenc e whatsoe ver to negotia tions, while the other press
releases and the March 7 letter refer generall y to negotiat ions
but do not state that such negotiat ions were limited to the issue
of price (B421, 424-425; PX 110).
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Webster's Third New Internatio nal Dictionary defines
"negotiate " as follows:
"to communica te or confer with another so as
to arrive at the settlemen t of some matter:
meet with another so as to arrive through
discussion at some kind of agreement or
compromis e about something : come to terms
esp. in state matters by meetings and
discussio ns."
Black's Law Dictionary (4th Ed.) defines "negotiati on" as:
"The deliberati on, discussion , or
conference upon the terms of a proposed
agreement ; the act of settling or arranging
the terms and condition s of a bargain, sale,
or other business transactio n."
Whether, then, there were in fact "negotiati ons" between UOP and
Signal on the terms of the merger means:

were there discussion s

or communica tions so as to arrive at an agreement on the price
and other terms of the proposed merger?

Clearly there were.

The negotiatio ns or discussion s or conversat ions or
communica tions between Signal and UOP regarding a possible
merger began on February 28, 1978 at the meeting attended by
Messrs. Shumway, Walkup, and Crawford, and they continued until
well after the March 6 Board meetings.

At the February 28th

meeting and at the Signal Executive Committee meeting which
immediate ly followed, the possible price range of $20-$21 was
discussed , as were other aspects of a possible merger, including
the effect on the morale of UOP personnel , stock option rights,
and other matters.

Following those meetings, Crawford conferred

with the UOP directors who were not affiliated with Signal (the
"outside" directors ).

In light of his conversat ions with the
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outside directo rs, Crawfo rd advised Walkup that the price would
have to be $21 in order for the propos al to receive favorab le
consid eration by UOP's Board.

Signif icantly , the merger

propos al subseq uently approve d by Signal 's Board and offered to
UOP's Board was at a price of $21 per share.

In arguing the

absence of "negot iations " over the price, plaint iff conven iently
overloo ks the very signifi cant dollar differe nce to Signal of a
merger at $20 per share and a merger at $21 per share, namely
$5,688 ,302, since there were 5,688,3 02 outstan ding minori ty
shares at the time of the merger .*

If, as plaint iff sugges ts,

Crawfo rd and the other directo rs of UOP were simply doing
Signal 's biddin g, it is diffic ult to conceiv e why Signal did not
just offer $20 per share rather than offer to pay over $5.6
million more after the discuss ions with Crawfo rd, and after
Crawfo rd's conver sations with the outside directo rs.**
Plaint iff also conven iently overloo ks the fact that
there were continu ing negoti ations between repres entativ es of
Signal and UOP with respec t to matter s other than price. For
exampl e, as of March 6, 1978 (the date of the UOP and Signal
Board Meetin gs at which the merger was approv ed, subjec t to
final approv al by the minori ty shareh olders of UOP), the
treatm ent of stock option s and other execut ive compen sation
* Plaint iff a~parently believ es one cannot negoti ate a price within
a range of $1 per share. No author ity (or logic) is presen ted to
suppor t this belief .
**In fact, some members of Signal 's manage ment at first sugges ted
that the price should be as low as $19 per share (B266).
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rights had not been agreed upon, and the total number of shares
required to be voted for the merger had not been finalize d.

(B410-

416; PX-74, Draft of Agreeme nt Regardin g Merger, p. 15; A89).
In summary, negotiat ions between Signal and UOP with
respect to the terms and conditio ns of the proposed merger
commence d on February 28, 1978, and the press release so advised
the world.

The press release was also notice to the share-

holders (as well as the Stock Exchang es and the financia l
communi ty at large) that somethin g materia l might be happenin g
(B339).

Similar ly, the Proxy Stateme nt advised the minority

shareho lders that the cash price of $21 per share was reached
after discussi ons between Crawford and officers of Signal on
February 28, 1978, and in subseque nt telephon e convers ations,
and that is exactly what happened .
Let us assume for the sake of argumen t that for some
reason or another, it was imprope r for Signal and UOP to have
stated in the early press releases that "negotia tions" were
being conducte d.

Nowhere in the record of this case is there

any showing whateve r that any stockho lder paid any attentio n to
that language in the press releases in deciding whether to vote
for the merger.

In fact, the plainti ff, Mr. Weinber ger,

testifie d that he decided not to vote for the transact ion for
other reasons (B201-20 5, 220-221 ).
It seems to be just plain common sense that how one
arrived at an offering price may be of some interest to the
offeree, but is certainl y not materia l to his decision whether
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to accep t.

For examp le, when Signa l acquir ed its first major

intere st in UOP in 1975, the tender offer (at $21 per share)
made no refere nce to how Signa l had arrive d at this amoun t
(B520 -529), yet 78% of the outsta nding shares of UOP (inclu ding
those owned by Weinb erger) were tender ed to Signa l at that
price.

Also, wheth er one equate s "nego tiate" with "discu ss" or

not, in the Proxy Statem ent sent to UOP stockh olders in early
May, 1978, they were told that the price of $21 per share
offere d by Signa l in the merge r was arrive d at after ''discu ssions" with UOP (A22, 28). It seems unrea listic to believ e that
a UOP stockh older would have decide d to vote for the merge r
(i.e., sell his share s), becau se he read a press releas e three
month s earlie r which said "nego tiation " while totall y ignori ng
the word "discu ssion" in the contem porane ous, and more defin itive, Proxy Statem ent.
In short, Vice Chanc ellor Brown was entire ly correc t in
conclu ding:
" ... I do not find that the press releas es of
Febru ary 28 and March 2 [and theref ore the
press releas e of March 6, and the March 7
letter to shareh olders ] contai ned mater ial
misre presen tation s to the exten t that they
indica ted that negot iation s were being conducted betwee n the two corpo ration s. Nor do
I find any misre presen tation in this regard
in the Proxy Statem ent."
Weinb erger II, 426 A.2d at 1352.
2.

Indepe ndent Evalu ation of Fairne ss

The second of plain tiff's charge s of misre presen tation
deals with the role of Lehman Broth ers (PB, pp. 50-55 , 75) and,
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more specifica lly, asserts that there had been no evaluation by
an independe nt investmen t banker.
down into two sub-parts:

This charge apparently breaks

(1) Lehman Brothers cannot be described

as "independ ent"; and {2) in any event, Lehman Brothers made no
evaluation .

Defendant s submit that as to both parts, plaintiff 's

position is just plain wrong.
a.

Independen ce of Lehman Brothers

The record is clear.

Lehman Brothers had served as

UOP's investmen t banker since 1959 when the initial public
offering of UOP common stock was made (B48).

Not only had

Lehman Brothers acted as UOP's investmen t banker with respect to
a number of financings and private placement s, it also served
UOP in that capacity when Signal acquired 50.5% of UOP's
outstandin g common stock in 1975 (B49).

The only relationsh ip

between Signal and Lehman Brothers for the five years preceding
the merger was the fact that until late 1973, Lehman Brothers
had served as an investmen t advisor and broker for certain funds
in Signal's Savings and Stock Purchase Plan, and that relationship was fully disclosed in the Proxy Statement {A29).

The

record shows that Lehman Brothers was totally independe nt of
Signal, and having served as UOP's investmen t banker for almost
20 years, Lehman Brothers was fully familiar with UOP's business
and prospects .
There is no evidence that Signal had any communica tion
with Lehman Brothers concerning the merger; there was nothing
which Signal promised to Lehman Brothers, either immediate or
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prospe ctive; and there is nothing to indica te that Lehman
.
1
I .
.
Brothe rs would have had any reason , vis-a-v is Signa , to give
anythin g other than a wholly objecti ve and unqual ified opinion .
Simila rly, with respec t to UOP, there is no evidenc e
whatso ever to show any reason why Lehman Brothe rs could not or
did not render an object ive and unqual ified opinion . Indeed , in
renderi ng the opinion which it did, Lehman Brothe rs was acting
contrar y to its own self-in terest --it was likely to lose a
long-st anding client from which it had obtaine d substa ntial
busine ss over the years.
Undoub tedly becaus e there are no facts to show that
Lehman Brothe rs' opinion of fairnes s was anythin g less than
indepen dent (and entirel y justifi ed), the plaint iff keeps
draggin g out a Lehman Brothe rs 1976 in-hous e draft memorandum
(PX-LB -40) and paradin g it around as if it were in some way
materi al to this case (PB, pp. 21, 23, 51-52) .

It is not.

Sometim e in early 1976, withou t any reques t from Signal
or UOP, and indeed withou t their knowle dge, Roger Altman , who
had shared primary respon sibilit y with Glanvi lle in connec tion
with Lehman Brothe rs' repres entatio n of UOP in the 1975
transa ction, asked Seegal , then a young associ ate at Lehman
Brothe rs, to look at the consid eration s which might be involve d
in a possib le acquis ition by Signal of the remain ing shares of
UOP (Bl29) . Seegal therea fter assemb led statist ical materi als
on the subjec t and submit ted a prelim inary draft to Altman
(Bl30-1 31).

Altman and Seegal subseq uently revised Seegal 's

draft into its presen t draft form (Bl33).
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At that point, the draft memorandum was put into Lehman
Brothers' files.

It was never adopted by Lehman Brothers and

it was never sent to Signal or anyone else (B56, 132).
Glanville testified:

As

"[PX-LB-4 0] is a draft document which, to

my knowledge , never saw the light of day."

(B56).

No repre-

sentative of Signal or UOP ever saw, or was even aware of the
existence of, the draft memorandum prior to the discovery
proceedin gs in this case (B6, 30, 39, 55, 103, 156-157, 179,
263-264, 326-327).
The undisputed evidence shows (contrary to plaintiff 's
innuendoe s) that the draft memorandum lay unused in Lehman
Brothers' files until Lehman Brothers began working on its
assignmen t from UOP in early March, 1978.

The document was

retrieved from Lehman Brothers' files because it contained
useful statistica l data which could be used by Seegal and the
other Lehman Brothers' personnel in analyzing the proposed
merger (Bl49-151 ).

Indeed, Pearson, the junior associate of

Lehman Brothers who was responsib le for collecting public
informatio n concerning UOP, used the draft memorandum to gather
statistica l informatio n (B83, 98).

The senior members of the

Lehman Brothers team working on the UOP assignmen t never read
the document (BllO), or were unaware of its existence (B55).
Plaintiff 's suggestion that the mere existence of the
1976 draft memorandum somehow created a conflict of interest for
Lehman Brothers in connection with its work for UOP in 1978
simply does not withstand analysis.
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The controllin g facts are

uncontr overted- -the draft memorandum was never complete d and
never became a product of Lehman Brothers ; the draft memorandum
never left the files of Lehman Brother s; the substanc e of the
draft memorandum was never brought to the attentio n of any
senior personn el of Lehman Brother s, and except for its limited
statisti cal value, was not relied upon by anyone at Lehman
Brothers in connecti on with its opinion as to the fairness of
the proposed merger rendered to the UOP Board on March 6, 1978.
But the plainti ff is not satisfie d just to parade the
existenc e of the documen t itself; he also apparen tly feels it
necessar y to mischar acterize its contents .

Thus, plainti ff

states:
"Mr. Glanvil le made no mention of the
fact that, in 1976, he had directed the
prepara tion of--a-M'emorandum addresse d to the
Presiden t of Signal advising that it was in
Signal's interest at that time to buy out the
minority stockho lders at up to $21 per share
(PX-LB- 40). 11
PB, p. 21.
What the draft memorandum actually says is:
"This section, however , will set forth
the conside rations which, from a business and
financia l viewpoi nt, might support an offer
to UOP shareho lders within the $17-$21
range. We have not attempte d to select a
particu lar price which we think would be fair
to the UOP shareho lders. We have, instead,
focused on this range within which a transaction might success fully be negotiat ed"
B396.

The draft memorandum continue s:
"The key argumen t favoring a price below
$21 can be divided into three segments :
first, that conditio ns have changed since
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April 1975 and that UOP's present condition,
from an earnings and balance sheet standpoint, is substantially less favorable
today. * * * Second, since Signal had no
plan last April to acquire these remaining
shares, their acquisition in late 1976 should
be viewed independently of the first step.
Finally, therefore, viewed as an independent
transaction, UOP's prospects today may not
merit a market premium for its shares equal
to last April's premium." (emphasis added).
B397.

The draft memorandum further states:
"As Table IV below indicates, for illustrative purposes only, that a $19 offer
to current UOP shareholders provides
approximately the same type of premiums in
terms of market value, price, earnings
multiples, and book value as did Signal's
$21 offer in 1975. 11 (emphasis added).

B398.

In short, it is clear that the draft memorandum does not

"advise" that in 1976, it would have been in Signal's best
interest to acquire the minority shares at up to $21 per share.
To the contrary, the draft memorandum suggests a range of prices
from $17-$21 per share at which such an acquisition might be
accomplished .

Moreover, the draft memorandum specifically

suggests that a price lower than $21 per share might well have
been a fair price in 1976.
The draft memorandum is not relevant to the issue of
Lehman Brothers' independence , nor is it otherwise material to
the "total mix" of information provided in the Proxy Statement.
The Proxy Statement made full disclosure of all relevant facts
concerning Lehman Brothers and its fairness opinion (as well as
all other facts and information) necessary for the stockholders
to make an informed judgment.
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b.

Evalua tion by Lehman Brothe rs

As indicat ed previo usly, part of the plaint iff's
charge s of misrep resenta tion involvi ng Lehman Brothe rs is that
Lehman Brothe rs made no evalua tion of the transac tion on which
to base its opinion of fairnes s.

The eviden ce is flatly to the

contra ry, and the court below so found.
At the outset it should be noted that plaint iff has tried
to misdir ect the inquiry on this point by repeate d referen ce to
"Mr. Glanv ille's opinio n", rather than Lehman Brothe rs' opinion ,
as if it were Glanv ille's opinion on which UOP's Board relied and
which was given to UOP's stockh olders.

In fact, it was the

opinion of Lehman Brothe rs which was sought and receive d by UOP's
Board, and it was the opinion of Lehman Brothe rs which was
include d as a part of the Proxy Statem ent.

Did Lehman Brothe rs

make an evalua tion on which to give its opinion of fairnes s?
Accord ing to the uncont radicte d eviden ce, it did.
Lehman Brothe rs had served as UOP's investm ent banker
since 1959 when the initia l public offerin g of UOP common stock
was made.

Not only had Lehman Brothe rs acted as UOP's invest-

ment banker with respec t to a number of financi ngs and private
placem ents, it had also served in that capaci ty when Signal
acquire d 50.5% of UOP's outstan ding common stock in 1975.

On

March 1, 1978, the day followi ng his first knowle dge of a
possib le merger , Crawfo rd contac ted Glanvi lle and retaine d
Lehman Brothe rs to review the propose d transac tion and render an
opinion to UOP's Board as to whethe r the terms of the merger
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were fair and equitable to the minority shareholders of UOP.
Lehman Brothers put three people to work on the project:
Mr. Schwarzman, Mr. Seegal and Mr. Pearson.
Over the next several days, these three representatives
of Lehman Brothers reviewed the relevant documents and financial
information concerning UOP.

They conducted a due diligence

visit at UOP's headquarters in Des Plaines, Illinois to insure
there was nothing of substance which was not reflected in the
reports and financial documents which they had reviewed, or
which was contrary to the knowledge which Lehman Brothers had
gained during its long association with UOP.

They put together

a written report entitled ''Summary Data Regarding An Offer by
the Signal Companies ..• " (B365-388), all of which was then
reviewed by Glanville who, as a long-time UOP director, had an
intimate knowledge of UOP and its financial history, past
business activities and future prospects.
Lehman Brothers' opinion letter itself sets forth the
basis for its opinion (Al02-103), and makes it very clear that
Mr. Glanville's knowledge formed only a part of the total evaluation on which Lehman Brothers based its professional opinion.
To suggest, as does the plaintiff, that what we are concerned
with here is Mr. Glanville's personal opinion is pure sophistry.*
Finally, plaintiff's contention to the effect that
UOP's stockholders were misled about Lehman Brothers' opinion is

* Of course Mr. Glanville had a personal opinion, one which he
stated by voting as a director of UOP in favor of the proposed
merger.
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The
simpl y not suppo rted by any of the evide nce in this case.
Proxy State ment discl osed the relat ionsh ip betwe en UOP and
for
Lehman Broth ers, the fee that Lehman Broth ers would recei ve
its work in rende ring the fairn ess opini on, the fact that
Glan ville was a direc tor of UOP and a Manag ing Direc tor of
on
Lehman Broth ers, and the subst ance of Lehman Broth er's opini
(A29) .

In addit ion, Lehman Broth ers' opini on lette r was

.
repro duced as appen dix D to the Proxy State ment (Al02 -103)
That lette r spec ifica lly set forth the bases for Lehman
Broth ers' opini on.
Plain tiff's relia nce upon Denis on Mines Ltd. v.
Fibre board Corp ., D.De l., 388 F.Sup p. 812 (1974 ) (PB, pp.
50-51 ), is entir ely mispl aced.

That case invol ved the

solic itatio n of proxi es by Fibre board in favor of a propo sed
merge r. The proxy statem ent advis ed the share holde rs that
Fibre board 's manag ement had consi dered the value of the trans
the
actio n to Fibre board , inclu ding the value to it of one of
that
mergi ng comp any's (Yuba River Lumber Co.) timbe rland s, and
the trans actio n was fair to Fibre board and its stock holde rs.
made
The proxy statem ent also sugge sted that Lehman Broth ers had
a simil ar evalu ation and had reach ed the same concl usion .
to
Lehman Broth ers' opini on lette r was not, howe ver, refer red
nor repro duced in the proxy statem ent. The Lehman Broth ers'
t
lette r actua lly indic ated that it had not made any indep enden
had
evalu ation of Yuba 's timbe r asset s, and that Lehman Broth ers
in
relie d upon infor matio n suppl ied by Fibre board 's manag ement
formi ng its opini on.

Judge Stapl eton held:
-55-

"I do not suggest that there was anything
improper in this since Lehman's opinion
letter reveals the basis for the opinion
expressed. On the present record, however,
I find that the bare reference of the Proxy
Statement to an opinion of an independent
investment firm that the transaction was
'fair to the company and its stockholders '
without further reference to the basis for
that opinion was misleading." (emphasis
added).
Id. at 388 F.Supp. 822.
In the present case, Lehman Brothers' opinion letter
was attached to the Proxy Statement and it does state the bases
for its opinion.

It also states:

"In the process of forming our opinion
expressed herein, we did not make or obtain
independent reports on or appraisals of any
properties or assets of UOP and have relied
upon the accuracy (which we have not independently verified) of the audited financial
statements and other information furnished to
us, or otherwise made available, by UOP."
Al02.
It is apparent that the court's criticism of the proxy
statement in Denison, supra, has no application in the present
case, and Vice Chancellor Brown properly so held.
426 A.2d at 1352-1353.

Weinberger II,

The Proxy Statement in this case made

full disclosure of all relevant facts concerning Lehman Brothers
and its opinion regarding the fairness of the proposed merger,
including the bases for that opinion.
In summary, because of its long-term relationship with
UOP, Lehman Brothers was particularly well qualified to opine as
to the fairness of the proposed merger.
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There is absolutely no

enden t
evide nce which sugge sts that Lehman Broth ers was not indep
of Signa l or that its opini on was somehow other wise taint ed.
and
After study of the relev ant infor matio n and finan cial data,
n
a due dilig ence visit to UOP's corpo rate headq uarte rs, Lehma
equiBroth ers concl uded that the propo sed merge r was "fair and
).
table to the stock holde rs of UOP other than Signa l." (Al03
pts
While plain tiff may disag ree with that concl usion , his attem
are
to dispa rage Lehman Broth ers' comp etence and indep enden ce
groun dless .
Final ly, plain tiff attem pts to make much of the fact
that defen dants did not call Glan ville or any other Lehman
37,
Broth ers' repre senta tive to testi fy at trial (~, PB, pp.
ng.
52). This is but anoth er examp le of plain tiff's overr eachi
of
In the first place , Glan ville was in the hosp ital at the time
trial (TR 1626- 1627) . Even more signi fican t is the fact that
plain tiff introd uced into evide nce, as part of his case, the
l,
trans cript s of the depo sition s of Glan ville, Schwa rzman , Seega
conand Pears on, the four Lehman Broth ers' repre senta tives who
tribu ted to the fairn ess opini on (Dock et Entry #42, pp. 1-2).
These depo sition s were taken by plain tiff's couns el who was
ery
perm itted to cross -exam ine the depon ents pursu ant to Chanc
Court Rules 30(c) and 43(b) .

Thus, whate ver relev ant testi -

d
mony these gentle men might have had to offer was in the recor
as part of plain tiff's case.
In short , Vice Chan cellor Brown was entir ely corre ct
when he concl uded:
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" .•. I find no misrepresentations or lack of
disclosure in the Proxy Statement reference
to Lehman Brothers"
Weinberger II, 426 A.2d at 1353.
3.

The "Unanimous" Vote

The plaintiff's final charge of misrepresentation relates
to the vote by the members of UOP's Board at the March 6, 1978
meeting.*

The extent to which plaintiff has strained to find some

misrepresentation or omission in this case is perhaps best exemplified by his argument concerning the UOP press release dated March 6,
1978 (B423), and the letter to UOP stockholders dated March 7, 1978
(B421).

Both of those documents stated that at a meeting held on

March 6, 1978, the UOP Board had unanimously approved Signal's offer
to acquire, by merger, the 49.5% minority interest in UOP for $21
per share, and plaintiff suggests that such statements as to
unanimity were materially misleading (PB, pp. 75-77).
The record shows that the non-Signal directors and
Crawford all voted in favor of the proposed merger (B504).

The

directors of UOP who were affiliated with Signal (other than
Crawford) abstained from voting on the advice of counsel, but
indicated that if they had voted they would have voted in favor

* In his post-trial brief on liability, plaintiff argued that
the Proxy Statement was misleading, (1) insofar as it
represented that UOP's Board had evaluated the merger (Al632),
(2) because it should have stated that the proposed merger was
not referred for consideration to an independent group of
directors (Al677), and (3) because it should have revealed
that UOP's Board did not authorize the retention of Georgeson
& Co. to solicit proxies in favor of the merger (Al682).
These arguments have not been advanced in this Court, and
therefore, have been abandoned by plaintiff. In any event,
they were properly rejected by the court below.
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of the transac tion (Ibid.) .

Thus, while there were not fourtee n

votes in favor of the merger , all fourtee n members of the Board
favored the merger , and it is clear that there was unanim ity on
the subjec t.

Even if, for the sake of argume nt, the press

release and letter to stockh olders were in some way inaccu rate,
any infirm ity was cured in the Proxy Statem ent which describ ed
the exact voting by the UOP directo rs at the March 6, 1978 Board
meeting (A22, 28).
Once again, the Vice Chance llor was correc t when he
conclud ed:
" ••• I find no materi al misrep resenta tion in
the fact that the vote of UOP's board to
approv e the terms of the merger was said to
be unanim ous."
Weinbe rger II, 426 A.2d at 1353.
4.

The Proxy Statem ent Made Full Disclo sure Of
All Releva nt Facts

The fact is that the ninety -six page Proxy Statem ent
made full disclos ure of all materi al facts related to the
propos ed merger .

It include d, among other things , a discus sion

of the terms and effects of the merger , the vote require d to
approv e the merger , the busine ss and recent financ ial history of
UOP, the intere sts of directo rs and office rs of UOP in the
outcom e of the merger , market price inform ation, apprai sal
rights , and federa l income tax conseq uences (A22-2 5).
The Proxy Statem ent also outline d Signal 's busine sses and
the source of funds require d to consum mate the merger (A25-2 6).
detaile d Signal 's purpos es for the merger as follows :
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It

"Signal has informed UOP that Signal
decided to propose the Merger to UOP for
several reasons. Among these reasons are:
to increase its investment in UOP's high
technology businesses, to increase Signal's
earnings and return on sales (Signal now
consolidates in its financial statements 100%
of UOP's operations and balance sheet items
but only its 50.5% share of UOP's earnings),
to improve investors' understanding of
Signal, to eliminate potential conflicts of
interest, to provide for a freer flow of
resources and technology among UOP, Signal
and Signal's wholly-owned subsidiaries and to
benefit from certain tax, accounting and
other economies that wholly-owned operations
can provide."
A26.
The Proxy Statement told the shareholders how the $21
per share price had been reached, and that UOP's management
recommended a vote in favor of the merger (A28-29).

The

shareholders were also told that UOP's Board had received the
opinion of Lehman Brothers on March 6, 1978, and that Lehman
Brothers would receive a fee of $150,000 in connection with that
opinion (A29).

They were told that Glanville was a director of

UOP and a member of its Audit Committee, as well as a Managing
Director and Member of the Board of Lehman Brothers (Ibid.).
The Proxy Statement disclosed that Lehman Brothers had performed
various financial services for UOP during the preceding five
years, and that Lehman Brothers had performed no financial
services for Signal or its subsidiaries during the same period
except that until November, 1973, it served as an investment
advisor and broker for certain funds in Signal's Savings and
Stock Purchase Plan {Ibid.).
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The Proxy Statem ent set forth the price range of UOP's
stock from 1973 throug h the first quarte r of 1978, and provid ed
per share inform ation with respe ct to· book value , income (loss)
before extrao rdinar y items, net income (loss) , and divide nds for
the same period (A31-3 2). The shareh olders were also given
inform ation conce rning UOP's capita lizati on and a five-y ear
summary of opera tions and retain ed earnin gs and other finan cial
data (A33-3 4).
The Proxy Statem ent contai ned manag ement 's analy sis of
opera tions and a five-y ear summary of UOP's opera tions in
differ ent indus tries (A35-3 8). There was a detail ed descr iption
of each of UOP's lines of busin ess, and a descr iption of
mater ial litiga tion in which UOP was involv ed (A39-4 6). The
Proxy Statem ent also descri bed the prope rties which UOP owned or
leased around the world (A46-4 8).
The direct ors and execu tive office rs of UOP were
listed , togeth er with the shares of UOP owned by them, and the
princ ipal affili ation s of the non-o fficer direct ors were
disclo sed (A49).

The nomin ees for electi on as direct ors were

also listed , togeth er with a descr iption of each nomin ee's
princ ipal occup ation, his period of servic e as a direc tor, and
the shares of UOP owned (AS0-5 1).

The Proxy Statem ent disclo sed

the remun eratio n of UOP's direct ors and office rs, and gave
detail ed inform ation as to employ ment and deferr ed compe nsatio n
agreem ents, incen tive and bonus plans , and stock option and
stock incen tive plans (A52-5 9). The shareh olders were also
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advised that Arthur Andersen & Co •. had been selected as UOP' s
independent public accountants, and that Georgeson & Co. had
been retained (for $6,000.00) to assist in the solicitation of
proxies (A60).
The Auditor's Report, which formed part of the Proxy
Statement, contained detailed financial statements for UOP for
the years 1976 and 1977 (A62-83).

Attached as appendices to the

Proxy Statement were copies of 8 Del.C. §262 (A84-86), the
proposed Merger Agreement (A87-93), the Agreement Regarding
Merger (A94-101), Lehman Brothers' opinion letter dated March 6,
1978 (Al02-103), and a copy of UOP's SEC Form 10-Q for the
quarter ended March 31, 1978 (Al04-114).
Representatives of both Signal and UOP, including
outside counsel and independent accountants, had carefully
reviewed the Proxy Statement prior to its distribution to UOP's
stockholders (A43-64; B355, 359-363, 420, 437-455, 457-470,
506-507, 514-516).

As Crawford testified:

"Q Now, subsequent to the March 6
meeting and prior to the mailing of the proxy
statement did you review drafts of the proxy
statement sent to UOP stockholders in
connection with the May 26 annual meeting?
''A
Yes, I did. I participated in a
great deal of work in connection with the
preparation of that proxy statement.

"Q And what was the purpose of that
review, in your mind?
I wanted to make sure that the
"A
proxy statement was accurate and complete.

"Q Why were you interested in assuring
yourself that the proxy materials were
accurate and complete?
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I wanted to be sure that UOP com"A
plied with all SEC regula tions relatin g to
the conten t of proxy statem ents, and I wanted
to be sure that the shareh olders of UOP had
all necess ary inform ation in front of them on
which they could make a judgme nt as to the
accepta nce of the merger offer by Signal ."
B290-2 91.
Finally , plaint iff also agrues that " ..• Signal
never disclos ed to the minori ty stockh olders that Signal 's
studies showed that the cashou t merger of UOP's minori ty
shareh olders would be profita ble to Signal at any price up
to $24."

(PB, p. 67).

There is simply no merit to this

argume nt based on the facts in this case.

The "studie s" to

which plaint iff refers were docume nts genera ted intern ally
at Signal in early 1978 to give Signal 's manage ment data on
which to make a decisio n on a possib le merger .

These

"studie s" were in the nature of accoun ting spread sheets
which, given certain assump tions, presen ted the financ ial
impact on Signal if Signal were to buy out the remain ing UOP
shares at prices ranging from $17 to $24 per share (Al4721499).

With the given assump tions, and assumin g Signal were

to pay $24 per share, these "studie s" showed , inter alia,
that Signal 's Plan Income for 1978 would be increas ed by
only about 6% (Al493 ).

When questio ned on this subjec t

during his deposi tion, Shumway testifi ed that this would be
a " ..• [v]ery low return on a $120,0 00,000 transa ction."
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(Shumway Dep., p. 117).

Apparently others in Signal's

management felt the same because on February 28, 1978,
Signal's Executive Committee after considering various data,
including these "studies", authorized management to proceed
with the proposed merger at a price of $20-21 per share and
not anything more.

Especially when one considers that some

members of Signal's management believed that $19 per share
was more appropriate (B266), it is clear that, insofar as
Signal was concerned, a price of $21 per share was the
highest price regarded as acceptable and fair to Signal and
its shareholders, and to UOP's minority shareholders.
Later, on March 6, 1978, when the matter of the merger and
the question of the price per share to be paid was presented
to Signal's Board, there again was no approval of Signal
paying under any circumstances more than $21 per share for
the balance of the UOP stock.

The fact remains that the

only figure ever recommended to, or authorized by, Signal's
Board was contained in the $21 per share merger proposal
submitted to UOP's Board on March 6, 1978.

Cf., Lynch v.

-Vickers Energy Corp., Del.Supr., 383 A.2d 278 at 281-282
(1978).

To suggest under these circumstances that the

Proxy Statement should have stated some hypothetical
"profit" to Signal at per share prices never recommended or
authorized by its Board, is completely unrealistic, and Vice
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Chance llor Brown was clearly correc t in disrega rding this
argume nt.
Having carefu lly reviewe d and rejecte d plaint iff's
allega tions of misrep resenta tions and omissi ons, Vice
Chance llor Brown held:
"Under the standar ds of Lynch v. Vicker s
Energy Corp., su4ra; TSC Indust ries, Inc. v.
26 U.S. 438, 96 S.Ct. 2126,
Northway~ Inc.,
48 L.Ed. d 757 (1976) , and Kaplan v.
Goldsa mt, Del.Ch ., 380 A.2d 556 (1977) , I
find no materi al misrep resenta tion or failure
to disclos e german e inform ation by UOP in the
Proxy Statem ent or by Signal in the press
releas es, and to this end I find no misuse of
the corpor ate machin ery attribu table to
Signal as majori ty shareh older, either direct
or indire ct, which would require that the
vote of the majori ty of the minori ty shareholder s be discou nted in evalua ting the
fairnes s of the terms of the merger to UOP's
minori ty shareh olders. "
Weinbe rger II, 426 A.2d at 1353.
In summar y, the press release s, the letter to
stockh olders, and the Proxy Statem ent all met the standar ds
of disclos ure articul ated by this Court in Lynch v. Vicker s
Energy Corp., Del.Su pr., 383 A.2d 278 (1977).

Having in

their posses sion all releva nt facts with respec t to the
propose d merger , the minori ty shareh olders of UOP, who had
the right and power to approv e or disappr ove Signal 's
propos al, voted overwh elmingl y in favor of the merger .
Thus, we submit that Sterlin g, and Singer and its progeny
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have no application in this proceeding, and that the Vice
Chancellor should have entered judgment for defendants without
considering the purpose for the merger or whether it was
entirely fair.

However, if this Court agrees with Vice

Chancellor Brown that purpose and entire fairness were proper
issues for scrutiny, we submit that the Vice Chancellor properly
concluded that Signal's purposes for the merger were bona fide
and that all aspects of the merger were entirely fair.

D.

The Vice Chancellor Properly Concluded That Signal
Had Bona Fide Purposes For The Merger And That The
Merger Was Entirely Fair To The Minority Shareholders Of UOP

Although defendants do not believe that the Vice
Chancellor had to reach the issues, he concluded
" •.• that there was a proper purpose for the
merger, and that it was not designed as a
mere subterfuge to get rid of the minority
shareholders, [and]

*

*

*

" ... that the terms of the merger were legally
fair to the plaintiff and the other minority
shareholders of UOP."
Weinberger II, 426 A.2d at 1350, 1363.
As we show hereinafter, Vice Chancellor Brown was
entirely correct in reaching those conclusions.
1.

The Purposes For The Merger

After Signal's 1975 acquisition of 50.5% of UOP, the
acquisition of the balance of UOP's stock was an alternative
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investm ent possib ility consid ered by Signal (Bl77-1 78).

As

William E. Walkup , Signal 's former Chairm an of the Board,
explain ed at trial:
"Well, ever since the origin al acquis ition of
the 50.5 percen t the acquis ition of the
balance of [the] shares was always an invest ment consid eration , but we were evalua ting
other compan ies, and always when we would
evalua te a compan y we would then compar e it
with what would it cost us to acquire the UOP
stock, and what would the return on that
investm ent be agains t the return on the
possib le acquis ition .•• "
B328.
Signal did not seriou sly consid er acquiri ng the balance
of the UOP shares until early 1978 (Al308- 1311; B5-8, 154-15 5,
328-32 9).

In 1977, Signal had had serious , but fruitle ss,

discuss ions with anothe r company concern ing a possib le acquis ition by Signal (B328- 329).

In late 1977, Signal had discuss ions

with anothe r acquis ition candid ate, but those discus sions also
came to naught (Ibid.) .

In one instanc e, person ality confli cts

at the top level led to a termin ation of discus sions, and in the
other, the potent ial acquire e simply decided that it was not
availab le for acquis ition (Al310 ).
In early 1978, Signal had no real prospe cts for
investm ent or acquis ition, at least on a friendl y basis, other
than the balance of the UOP shares held by the public (Al3091311; B329).

There were import ant busine ss reason s for Signal

to acquire the remain ing outstan ding shares of UOP in 1978.
Becaus e of certain accoun ting rules, even though Signal owned
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only 50.5% of the common stock of UOP and therefore could report
only 50.5% of UOP's earnings, Signal had to report 100% of UOP's
gross revenues and debt in its consolidated financial statements
(Bl61, 180, 331).

Because of these accounting requirements

Signal's operating and balance sheet ratios were distorted,
which resulted in serious problems with shareholders and the
investment community (Bl61).

As Mr. Walkup explained:

"Q What effect would distorted ratios
have on the financial community's analysis?
A
Well, it created a greater number
of sales with a smaller percentage of
earnings, so that your return of earnings on
sales was, in one sense, not competitive.
That is one of the parameters investment
analysts use, and so maybe establish a lower
price/earning s ratio or put a lower value on
your stock.

Q What effect, if any, would that
have on the Signal shareholders?
A
Well, if the investment analysis
community is not enthusiastic about it for
one reason or another -- these are very good
reasons -- why, then, they don't write
reports on the stock and don't give it a high
rating. It also distorted our ratios as far
as the balance sheet was concerned with the
debt and could have affected us, for
instance, if we had another acquisition
potential and the increased debt of UOP might
have encroached upon the limits in our loan
covenants. Why, I think that was a
restriction on us.
All in all, I think we were suffering
because of it, and I think our stockholders
were suffering."
B332.

By owning 100% of UOP, the distortion of Signal's

financial ratios would be cured, and the investment community
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would be presen ted with a more accura te financ ial pictur e of
Signa l and its opera tions, thus benef itting both Signa l and its
stockh olders .
In additi on, 100% owner ship of UOP by Signa l would
avoid poten tial confl icts of intere st betwee n Signa l, its
wholly -owne d subsi diarie s, and UOP. After the acqui sition in
1975, Signa l began to " •.. see great areas of poten tial confl icts
of intere st, among Signa l and UOP, among the Resea rch Depar tments of UOP and Garre tt, which is a high-t echno logy compa ny,
and among Mack and UOP in the autom otive indus try." (B21-2 2,
34-35 , 331).

As John O. Logan , UOP's former Chairm an of the

Board , testif ied:
"[I]n the areas of energy resear ch, Garre tt,
as a divisi on of Signa l, had certai n
approa ches to proble ms. UOP had certai n
approa ches.
"In some cases, the progre ss of UOP [and
Garre tt] could be enhanc ed by integr ating
these activ ities, but it was pretty diffic ult
to do that as long as the basic postur e of
UOP was a public company workin g on the sale
of priva te techno logy."
B79.

Crawf ord explai ned that there had been oppor tuniti es for

variou s transa ctions betwee n UOP and Signa l which might have
been benef icial for both, but were never entere d into becau se of
possib le confl icts, or at least a perce ption thereo f:
"None of these were consid ered appro priate
for the reason that since it would be
finan cial transa ctions betwee n the two
compa nies, it could be misun dersto od by
stockh olders of UOP or stockh olders of Signa l
as favori ng the other party ."
B45.
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Shumway, Signal's Chief Executive Officer, testified at
his deposition that Garrett could have been of technical
assistance to UOP in its catalyst and nickel recovery programs,
but those opportunities were not pursued because of the
potential conflicts involved (Bl72-173).

Ownership of 100% of

UOP would also facilitate the freer flow of resources and
technology among Signal and its wholly-owned subsidiaries, and
UOP (Al303-1305; B20, 34-35, 170-171).

In short, as Crawford

explained at trial:
"Signal was very cognizant of the rights of
the minority shareholders as was the UOP
Board. And in many business transactions
both groups were scrupulously careful to
protect the rights of the minority shareholders. And this was a factor in a number
of business decisions. This concern and the
time devoted to the protection of those
rights would not be a continuing problem in
the event that Signal acquired all of the
stock of UOP."
B44.
Another important business reason for Signal to acquire
the shares held by the minority stockholders included the
savings which would result from Signal owning 100% of UOP,
including significant tax, accounting, and insurance expenditures (B333).

Arledge estimated that tax savings on dividends

alone would be $350,000 per year, and that the total "tax
savings alone would be roughly a million dollars" annually
(B20).

In addition, if Signal owned 100% of UOP, it could avoid

duplicative reporting to regulatory agencies, and would have to
have only one annual shareholders' report, proxy solicitation,
and meeting, instead of two (Bl62, 333).
-70-

Some economies could

also be effected in advertising and through national purchasing
accounts (Ibid.).
Finally, Signal's acquisition of the minority interest
of UOP was a reasonable investment for Signal, which still had
excess cash from the sale in 1974 of its subsidiary, Signal Oil
and Gas Company.

Despite the serious loss in 1975, by 1978 UOP

had shown improvement and Signal continued to believe that UOP
was a sound investment for the future.

Walkup testified at his

deposition:
"To date [December 14, 1978], it [UOP] has
not been a good investment, but we are paid
to take gambles and we were gambling in the
future that it will be."
Bl81.

Arledge believed that UOP was a better acquisition

opportunity for Signal than any others he had recently seen
(Bl9).

Shumway believed that the acquisition of the balance of

the UOP shares was a desirable investment for Signal because,
inter alia, UOP's high technology businesses had a real future
'(Bl74-175).

As Shumway explained to Signal's Board:

"[Signal's management supports] an investment
in the remaining ownership of UOP for the
fundamental reasons which warranted this
Corporation's initial investment in UOP."
B352.
In summary, it is absolutely clear that in 1978, Signal
had important and legitimate business reasons for considering
the acquisition of, and later acquiring, the balance of the
UOP shares which it did not then own.

It is also clear that

Signal's management and directors considered those purposes
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before proposing the merger to UOP and its minority shareholders
(A26, 1472-1474; B350-352, 474-475, 499-500).
There was absolutely no proof by plaintiff that
Signal's sole purpose for the merger was to freeze-out the
minority shareholders of UOP.*

In fact, plaintiff apparently

accepts the lower court's finding that the acquisition by Signal
in 1978 of the minority shares of UOP " •.• appeared to be the
best investment opportunity then available to it."
426 A.2d at 1349.

(PB, p. 56).

Weinberger II,,

Instead, plaintiff now argues

that a majority stockholder which proposes a merger in its
"economic best interest" (PB, p. 61) does not have a bona fide
purpose for the merger as a matter of law unless it is
"compelling", relying upon this Court's recitation of the lower
court's finding in Tanzer v. International General Industries,
Inc., Del.Supr., 379 A.2d 1121 (1977).

(PB, pp. 56-65).

However, plaintiff's attempt to elevate the lower court's
characterization of the purpose proffered in Tanzer into a legal

*As noted in the previous section of this brief, we do not
believe that the purpose for the merger was a proper subject
for inquiry in this case. At the very least, however, in
light of the manner in which the vote on the merger was
structured, and the actual vote by the minority shareholders,
the burden should have been on plaintiff to prove that
Signal's purposes were not bona fide. See e.~., Michelson v.
Duncan, Del.Supr., 407 A.2d-zrI at p. 224 (19 9), and Fisher
v. United Technolo7ies Corp., Del.Ch., C.A. No. 5847 (Letter
Opinion dated 5/12 81), a copy of which is attached hereto as
Annex A. Plaintiff failed utterly to meet that burden, either
on the facts or the law. Moreover, Signal met the burden
imposed on it by the court below to show that it had bona fide
purposes for the merger.
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requireme nt applicable to this case is belied by this Court's
opinion in Tanzer, which required only that the majority
stockhold er's purpose be bona fide:
"Although we have stated that IGI is entitled
as majority stockhold er to vote its own
corporate concerns, it should be clearly
noted that IGI's purpose in causing the
Kliklok merger must be bona fide. As a
stockhold er, IGI need not sacrifice its own
interest in dealing with a subsidiary ; but
that interest must not be suspect as a
subterfuge , the real purpose of which is to
rid itself of unwanted minority sharehold ers
in the subsidiary . That would be a violation
of Singer and any subterfuge or effort to
escape its mandate must be scrutinize d with
care and dealt with by the Trial Court."
Id. at 379 A.2d 1124.

Indeed, to accept plaintiff 's argument

would be to impose upon Signal the same sacrifice of selfinterest which Tanzer held was not required of a majority
stockhold er.
We do not understand how the "economic best interest"
of Signal does not fully support the bona fides of Signal's
purposes for the merger.

In Tanzer v. Internatio nal General

Industrie s, Inc., Del.Supr. , 379 A.2d 1121 (1977), the only
reason advanced for the merger there at issue was that it
would "facilitat e" the majority stockhold er's long-term debt
financing .

This was obviously an economic opportuni ty for the

majority stockhold er alone, and could be accomplish ed only by
buying-ou t the minority stockhold ers.
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This Court held:

"Plaintiffs tacitly concede that there
is record support for the Chancellor's
finding [that the purpose of the merger was
to facilitate the majority stockholder's
long-term financing and not just to
freeze-out the minority shareholders].
Indeed, it is not even contested because
plaintiffs made essentially the same
allegation in the complaint, and their
argument here is bottomed on the premise that
a freeze-out merger between parent and
subsidiary corporations designed solely for
the purpose of benefiting the parent is
impermissible under Delaware law.
"It follows, therefore, that no
violation of the rule of Singer has been
shown, and that !GI has established a bona
fide purpose for the Kliklok merger. ~~
"Since IGI's purpose in causing the
Kliklok merger was a proper exercise of its
voting power under the rule announced herein,
we affirm the order of the Trial Court
denying plaintiffs' motion for a preliminary
injunction."
Id. at 379 A.2d 1125.
In addition to the fact that the proposed merger with
UOP provided the best investment opportunity at the time for
Signal's excess cash, Signal had other bona fide reasons for
proposing the merger, and Vice Chancellor Brown so held:
"There were also other benefits which
would accrue to Signal, as well as to UOP, in
the event that UOP became Signal's whollyowned subsidiary. The problem of Signal
having to account for all of UOP's debts and
sales, but only 50.5 percent of its earnings,
would be eliminated. The exchange of information and business opportunities between UOP
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and Signal's other subsidiari es would be
freed of any potential conflict of interest
problems. Significa nt tax, accounting and
insurance savings would be realized, and the
cost of duplicativ e reporting to regulatory
agencies would no longer be present."
Plaintiff contends that these

Weinberge r II, 426 A.2d at 1349.

purposes are mere afterthoug hts (PB, p. 56, fn.), but the record
totally belies that assertion .

The facts are that Signal's

Executive Committee considered these purposes before recommend ing the proposed merger to Signal's Board (B474-475 ), and that
Signal's Board considered these purposes before making the merger
proposal to UOP (B350-352; Al474).

Signal's purposes were also

set forth in the Proxy Statement (A26).

In short, the record

shows beyond question that in early 1978, Signal had important and
legitimate business purposes for considerin g the acquisitio n of,
and later acquiring , the shares owned by UOP's minority shareholders, and Vice Chancello r Brown properly so held.*
2.

All Aspects Of The Merger Were Entirely
Fair To The Minority Sharehold ers Of UOP

As noted above, because of the manner in which the vote
on the merger was structured and the overwhelm ing approval of
the minority sharehold ers, we do not believe that it was
necessary for the Vice Chancello r to conduct a ''fairness
hearing", placing the burden on defendants to prove entire

* Whether relevant or not to the issues in this litigation (and
we think not), UOP also had valid business reasons to support
the merger, and those reasons were disclosed in the Proxy
Statement (A23).
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fairness.

At the very least, the burden should have been on

plaintiff to prove that the merger was not fair to the minority
shareholders, a burden which he could not, and did not, meet.
In any event, the defendants met the stringent test imposed by
the Vice-Chancellor and established that the merger was entirely
fair to the minority shareholders of UOP, and Vice Chancellor
Brown correctly so held.
a.

The Price of $21 Per Share Was Fair

Plaintiff argues that this Court's recent opinion in
Lynch v. Vickers Energy Corp., Del.Supr.,

~-

A.2d

(1981)

(Appeal No. 105, 1979, decided April 3, 1981) ("Lynch, Slip
2.P...:_11 ) compels a remand of this case " ••. for a determination of
intrinsic fairness and the actual damages suffered by the
minority."

(PB, p. 97).

That decision does not in any way

support plaintiff's contention.
Lynch involved a tender offer by a majority stockholder
of a Delaware corporation for all the outstanding shares of the
corporation.

In its first decision in that case, this Court

determined that the majority stockholder had a fiduciary
obligation to provide to the minority shareholders in its offer
all information germane to the transaction, and that there were
material omissions in the offering circular as a matter of law.
Lynch v. Vickers Energy Corp., Del.Supr., 383 A.2d 278, 280-281
(1977).

The matter was then remanded to the Court of Chancery
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for further proceeding s and Chancello r Marvel, relying on Poole
v. N.V. Deli Maatschap pij, Del.Supr. , 243 A.2d 67 (1968), held
that the appropria te measure of damages was the difference
between the fair value of the shares as determined pursuant to
the cases developed under the appraisal statute, 8 Del.C. §262,
Lynch v. Vickers

and the amount offered in the tender offer.
Energy Corp., Del.Ch., 402 A.2d 5, 11 (1979).

The Chancello r

then held that the fair value of the shares was $11.85, 15¢ less
than the $12.00 tender offer, and according ly, that plaintiff
and the members of her class had not been damaged as a result of
the misleading offering circular.

Id. at 12-13.

In the second

appeal, this Court disagreed , holding that the Chancello r had
erroneous ly relied on Poole, supra.

Lynch, Slip Op., p. 6.

Justice Duffy pointed out that in Poole, a fraudulen t misrepresentation case, the damage formula accepted by the court had
been specifica lly requested by plaintiffs .

Id. at 6-8.

Court continued :
"We do not overrule Poole, which remains
appropria te for an action based on misrepresentation. But a claim founded on a breach
of fiduciary duty permits a different form of
relief, that is, an accounting or rescission
or other remedy afforded for breach of trust
by a fiduciary ."
The Court went on to hold that the

Id. at 8.

"[majority stockhold er] will be required to
pay rescissory damages to plaintiffs measured
by the equivalen t value of the ... [subsidiary's] stock at the time of judgment."
Id. at 13.
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The

This Court's most recent opinion in Lynch is not
applicable to the present case for a number of reasons.

In the

first place, that opinion speaks to the appropriate measure of
damages to be applied after a determination has been made that a
majority stockholder (and presumably any other fiduciary) has
breached a fiduciary duty to minority stockholders .

It does not

establish the standards to be applied in determining whether
there has been a breach of fiduciary duty.

Obviously,

therefore, the measure of damages determined by this Court to be
applicable in a breach of fiduciary duty case simply has no
relevance here.

In this case, after an exhaustive analysis of

the trial record, Vice Chancellor Brown properly concluded that
none of the defendants had breached any fiduciary obligation
owed to the minority shareholders of UOP.

Thus, insofar as this

Court's recent decision in Lynch establishes a measure of
damages for breach of fiduciary duty, it cannot have any
application in these proceedings.

Mor~over,

even if Lynch were

relevant to a liability determination with respect to a claim of
unfairness, plaintiff offered no evidence upon which a
"rescissory" calculation of value could have been based.
fact, plaintiff's expert made it crystal clear that he had
attempted to value the shares of UOP as of the date of the
merger, and not as of any later time:
"[The Court]: What I'm leading up to is
this: If we were here in court today because
these same minority shareholders were dissatisfied with the price they got in the
merger and nothing else, and had brought the
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In

action here not for the reason we are here
now today, but simply because they felt $21 a
share was an unfair price to pay, and they
asked you to come testify as an expert witness on their behalf to give a value as to
what would have been in your opinion on their
behalf a fair price on the date of the
merger, would you have approached the valuation problem any different ly than what you
have done today?
"THE WITNESS:

No.

"THE COURT: All right. I think that's
basically all I wanted to ask. Maybe that
ended a little too abruptly, but I just
wanted to make sure of that.
"As far as you're concerned , your
valuation applies to had you valued the stock
at a given date regardless of what the
purpose is.
"THE WITNESS:
"THE COURT:
''THE WITNESS:
"THE COURT:
one value?
''THE WITNESS:

Legal purpose.
Legal purpose, right.
Yes, definitely .
It doesn't have more than
Exactly.

"THE COURT: It doesn't have one value
for appraisal purposes if your dissatisfi ed
with what the merger gave you, and have
another value for if your dissatisfi ed with
the way the merger came about and are seeking
damages?
"THE WITNESS: That's exactly my
position. The value is the value, and I
think we approache d it from that financial
viewpoint regardles s of the legal
implicatio ns.
"THE COURT: And one final thing. I
suppose it's probably set forth in here.
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"What is the date that you apply this
valuation to? Is it February 28th [the date
of the Signal Executive Committee meeting],
or is it May 28th [the date of the UOP
stockholders' meeting]?
"THE WITNESS:
"THE COURT:

It's valid for the period.
For the whole period?

"THE WITNESS: Yes. We could say
February 28th, and I wouldn't change it from
May; again, if we go with our terms of not
less than 26.
"THE COURT: All right. So as far as
you're concerned, under this approach the
value that would have been a fair value to
the minority shareholders would have been the
same on February 28th when the idea was first
conceived, apparently, or at least expression
made of it, as it would be on May 27th, the
day immediately before the merger?
"THE WITNESS: Right. And I might
emphasize probably even more so come May 28th.
"THE COURT: All right. To that extent,
it wouldn't have gotten any less?
"THE WITNESS:
Al042-1044.

That's right."

Thus, as in Poole, supra, the plaintiff in this

case grounded his proof upon the difference between the $21 per
share merger price and his perception of the actual value of the
stock as of the date of the merger, and he is bound by that
choice of proof.
In determining whether the $21 per share merger price
was fair, Vice Chancellor Brown properly focused on the value of
the UOP shares as of the date of the merger.

The Vice Chancel-

lor was not concerned with damages--rescissory or otherwise-because he properly concluded that none of the defendants had
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breached any fiduciary duty owed to the minority shareholders of
UOP.

Although he did not have to reach the issue of fairness,

once he decided to do so, Vice Chancellor Brown properly
considered the value of the UOP shares as of May 28, 1978, and
correctly concluded that " .•. the merger price of $21 per share
represented a price which was fair to the minority shareholders
of UOP."

Weinberger II, 426 A.2d at 1362.
(i)

The Court Below Properly Rejected
Plaintiff's "Proof"

Plaintiff's only expert, Kenneth Bodenstein, testified
at trial that he relied principally on the discounted cash flow
analysis in his attempt to evaluate UOP's shares as of May 28,
1978, the date of the subject merger.

Interestingly , that

methodology was not even mentioned in his written "Special
Report" which was prepared prior to trial (B343).
In any event, although the discounted cash flow
analysis may be a useful tool in certain evaluations (Al0461056; B250), such an analysis " ••. has at its core the fortuitous
selection of a discount factor which is not necessarily related
to any objective standard."

Weinberger II, 426 A.2d at 1358.

See also, Frick v. American President Lines, Ltd., Del.Ch., C.A.
3766 (Letter Opinion dated June 18, 1975, a copy of which is
attached hereto as Annex B), where Chancellor Marvel rejected
the discounted cash flow analysis in an appraisal proceeding
because it was "overly speculative" and "its validity rests upon
the financial techniques of a few experts."
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Annex B, pp. 8-10.

In general, the discount ed cash flow analysis is
designed to reduce to present value a projecte d cash flow
expected to be received in the future.

In practice , such an

analysis , especia lly when applied to a large publicly -held
company , disregar ds the percepti on of the market place as to
value and risk, and, as Vice Chancel lor Brown noted, is subject
to a fortuito us choice of discoun t factor unancho red by any
objectiv e standard .

Thus, while the discount ed cash flow

analysis might have some reasonab le applicat ions with respect to
a closely- held or wholly-o wned company for which there is no
reliable market data, or for estimati ng the present value of
proven oil reserves or fixed-pr ice contrac ts (B250), it is not
an appropr iate method to value a widely-t raded stock which has
already been evaluate d by the market (B252).

To hold otherwis e

would be to permit the evaluati on of the market place,
unaffect ed by litigati on or position s of advocacy , to be
replaced by a trial expert's choice of a discoun t factor.
For example , during the first two months of 1978 (prior
to the first announce ment of the merger negotia tions) UOP's
common stock had sold at an average price of slightly less than
$15 per share (B590).

UOP's 1977 earnings per share from

continui ng operatio ns were $2.12, and UOP's price/ea rnings ratio
was therefor e approxim ately 7:1 ($2.12 x 7

= $14.84).

This

price/ea rnings ratio reflects a return of about 14%, i.e., the
market place was willing to pay about $15 to receive a return
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(including dividends and retained earnings) of $2.12 (B225226).

This expected (or desired) rate of return reflects the

market's perception of the risk factor inherent in the investment, and indicates that the market was, in effect, using a
discount factor of 14% in valuing UOP's shares (B250-252).*
Bodenstein, however, in applying his discounted cash
flow analysis to UOP's 1977 cash flow, used discount factors of
7.5% and 8.5%, thus coming up with per share "values" of $28.09
and $25.21, respectively (Al502).

Even assuming, solely for

purposes of argument, that Bodenstein then properly added excess
liquidity and extraordinary items as part of his calculation, if
a discount factor as low as 10% is used (as opposed to the
higher 14% factor perceived by the market), the per share
"value" would be $21. 95.
"value" becomes $16.81.**

If a 14% factor is used, the per share
Thus, assuming (once again for

* Plaintiff argues that one should look only to dividends paid
in determining the discount factor inherent in the market's
evaluation, and that because UOP's shareholders received 80t
in dividends as opposed to UOP's earnings of $2.12 per share
in 1977, the real discount factor applied in the market place
was only about 5.5% rather than 14% (PB, p. 107). However,
this argument ignores the market's expectation of capital
appreciation and the perception of risk which the market has
attached to that expectation.
**Mr. Purcell, Signal's expert, testified that although he did
not believe that the discounted cash flow analysis was a
proper tool to be used in valuing UOP or its shares, if he
had used such an approach, the appropriate discount factor
would have been no less than 15% (B252).
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purposes of argument) net free cash from operation s of $20.8
million and the correctne ss of Bodenstei n's "add-ons" for excess
liquidity and extraordin ary items (Al502), the per share
"values", using the discount rates just mentioned are as follows:
Discount factor

7.5%

8.5%

10%

Present value of
net free cash
$277.3
Excess liquidity
37.0
Extraordin ary items
7.0

$244.6
37.0
7.0

$208.3
37.0
7.0

$148.5
3 7 .0
7.0

$321.3

$288.6

$252.0

$192.5

$ 28.09

$ 25.21

$ 22.01

$ 16.81*

Per share "value"

14%

With this graphic example of how, with just the choice
of the discount factor, because of its compoundin g effect, one
can so drastical ly change an evaluation (all other things being
equal), we turn to the plaintiff 's arguments based on
Bodenstei n's testimony .
(a)

The Discounted Cash Flow Analysis
Applied to UOP's 1977 Figures

At pages 105-106 of his brief, plaintiff discusses
Bodenstei n's analysis based on UOP's 1977 operating figures
(Al502).

We have already shown how readily Bodenstei n's totals

can be radically affected simply by the choice of a discount

* The first two columns are taken from an exhibit prepared by
Bodenstein (Al502). The discount factors used in the second
two columns are taken from Financial Compound Interest and
Annuity Tables (4th Ed. 1968). Copies of the relevant pages
from those tables are attached hereto as Annexes C and D.
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factor, and that Bodenstei n, in choosing his discount factor,
totally ignored the market's perception of an appropria te
factor.

Similarly , in arbitraril y adding $37 million in "excess

liquidity" to his calculatio ns as to the present value of the
net cash flow, Bodenstein ignored the actual business decision
of UOP's managemen t to maintain certain cash and cash equivalen t
positions .

As Crawford testified:

"There are several reasons why it would
be inappropr iate to withdraw the cash balance
from UOP at that or any other period of
time. One is that the money would not be
available to meet capital expansion needs.
Another is that the very fluctuatio n that we
have just discussed in accounts receivable
could continue, that cash would be required
to finance receivable s or other items of
working capital. Depending upon the future
business in subsequen t months, additiona l
investmen t could be required in inventorie s.
And if that cash were not available , such
business expansion could not take place.
"Another very important reason why that
money was not available to be withdrawn and
could not be withdrawn is that it would put
UOP in violation of certain of its contracts .
If you will notice, under the liabilitie s
side of the balance sheet, it indicates billings on uncomplet ed contracts in excess of
related costs of some $37.9 million. This
represent s a sum that has been advanced to
UOP by its customers as advance payments on
certain contracts . The title to that money
rests in the hands of UOP's customers . And
while UOP has custody of the cash, it has a
fiduciary and legal responsib ility to manage
that cash only in accordance with the
restrictio ns that are imposed upon it by
contract.
"A great deal of the money that is so
advanced has been advanced in UOP's foreign
units, and there are two additiona l reasons
why that money could not be extracted from
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the foreign units and brought back to the
United States and divested. One is exchange
control restrictions of foreign governments,
such as existed in England at that particular
time. And the second, again, is that that
money was prescribed by the contracts under
which it was advanced to be spent only in
pursuit of construction work for those
companies. So it would have been illegal on
two counts to use the money for any purpose
other than that for which it was advanced or
to return it to the United States."
B292-293.
Thus, Vice Chancellor Brown was fully justified in
concluding, based on the trial testimony:
"[T]he evidence indicates that there were
reasons for UOP's cash status. Some $37
million of the cash accumulation reflected
payments advanced on contracts by its
customers and thus was not money that could
be removed from the company. Also a great
deal of it had been advanced to UOP's foreign
units and thus was subject to exchange
control restrictions of foreign governments.
It was not necessarily free for removal at
will by a 100 per cent owner as Bodenstein's
analysis presupposed. "
Weinberger II, 426 A.2d at 1358.
(b)

Plaintiff's Discounted Cash Flow
Analysis Based On UOP's 1978 Budget

Based on UOP's projected net income for 1978 (which was
disclosed in the Proxy Statement, A28), and using estimates
based on UOP's 1976 and 1977 balance sheets and sources and
applications of funds statements (also disclosed in the Proxy
Statement, A63-67), Bodenstein predicted that UOP would have net
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free cash from operations in 1978 of $24.9 million (A762,
1503).

Bodenstein predicted UOP's gross cash flow from

operations in 1978 as follows (Al503):
(In Millions)
Income before extraordinary items
(based on UOP's 1978 budgeted
income)
Depreciation (as predicted by
Bodenstein)
Deferred income taxes (as
predicted by Bodenstein)

$30.0
16.5
3.0
$49.S

Bodenstein also predicted UOP's cash requirements for 1978 as
follows (Al503):
(In Millions)
Additions for plant and equipment
(as predicted by Bodenstein)
Long-term debt payment (net)

$17.S
7.1
$24.6

Thus, according to Bodenstein's predictions, UOP's net free cash
from operations in 1978 would be $24.9 million ($49.5 million
less $24.6 million).

He then projected that prediction into

infinity when he assumed that UOP would have the identical free
cash flow every year in the future to which he then applied a
10% discount factor and thus arrived at a present "value" (as of
Spring, 1978) of that cash flow of $250 million (Al503).
In making his prediction of net free cash in 1978,
Bodenstein assumed that UOP would require $17.5 million in 1978
(and each and every year thereafter) in order to maintain its
plant and equipment in order to generate a gross cash flow of
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$49.5 million in 1978 (and each and every year thereafter)
(A773-774, 1503).

Bodenstein made this assumption despite the

fact that UOP's capital expenditures for the years 1973 through
1977 were $19.7 million, $40.6 million, $29.6 million, $13.4
million, and $16.3 million, respectively (an average of $23.9
million).

During the same years, UOP had income (loss) from

continuing operations of $15.6 million, $24.6 million, ($31.4
million}, $15.4 million, and $24.3 million, respectively (A34}.
Thus, there was absolutely no historical correlation between
UOP's capital expenditures and the maintenance of its income
flow, nor was there any evidence at trial to support this
assumption by Bodenstein.

In fact, UOP's largest capital

expenditure of $40.6 million was made in 1974, just one year
prior to its loss of over $31 million.

In short, there was no

basis for Bodenstein's "guestimate" that it would require only
$17.5 million per year in order for UOP to maintain its plant
and equipment so as to provide the same revenues forever.
If Bodenstein had used the five year historical average
figure for capital expenditures of $23.9 million, his net free
cash flow for 1978 (and each year thereafter) would have been
$18.5 million.

The present value of that cash flow, using a 10%

discount factor projected into infinity, is $185 million, or a
per share value of $16.16.

If the more realistic discount

factor of 14% is used in Bodenstein's equation, and assuming a
net cash flow of $18.5 million, the figure of $132.1 million, or
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$11.54 per share becomes the present value of those shares at
the time of the merger.
Apparently not satisfied with a $250 million present
value (based on his predicted $24.9 million net free cash from
operations), Bodenstein added on $50 million for "excess
liquidity and timberland cushion" (Al503).

As discussed in the

preceding subsection of this brief, UOP had responsible business
reasons for maintaining its cash and cash equivalents positions,
and Bodenstein should not be permitted to second-guess the
business judgment of UOP's management in that respect,
especially when no evidence was presented in support of his
assumption.
We turn then to plaintiff's contentions regarding UOP's
timberlands.

The Proxy Statement disclosed:

"UOP owns approximately 220,000 acres of
land in Houghton, Keweenaw and Ontonagon
Counties in the Upper Peninsula of Michigan.
Approximately 204,000 acres of this area are
forested with hardwood and softwood timber
and pulpwood. UOP owns an additional
hardwood and pulpwood forest of approximately
70,000 acres in Wisconsin. These forests
have been leased to Louisiana-Pa cific
Corporation for a term of 15 years for timber
cutting and removal in connection with the
divestment of the Goodman operations in 1974."
A48.

The Proxy Statement also disclosed that UOP's land and timber

holdings were carried on its balance sheet as of December 31, 1977
at $11,157,000 (A77), or about $38 per acre (Al072).
stated in one of his post-trial briefs:
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Plaintiff

"Mr. Bodenstein conservatively valued
these vast timberlands. $100.00 to $200.00
an acre was in itself a conservative range of
value to place on these timberlands based on
his experience (TR 284-285). However, again
to err on the side of caution, he included
the timberlands at only $70.00 per acre for
valuation purposes. Mr. Bodenstein concluded
that a conservative but realistic range for
the actual value of UOP's timberlands was
between $30 million and $50 million."
Al860.

If, indeed, Bodenstein did value the timberlands "at

only $70.00 per acre," it is difficult to understand the
conclusion that a conservative range for the actual value of the
timberlands was between $30-$50 million, because 274,000 acres
times $70.00 per acre equals only $19.2 million.

In any event,

Bodenstein's speculation as to the value of the timberlands was
properly disregarded by the court below.

First, Bodenstein had

absolutely no prior experience in evaluating such properties.
As he admitted on direct examination, Bodenstein had never had
occasion to make financial analyses of companies whose assets
were in timberlands, both hard and soft, in the upper Middle
West section of the United States (A799).

Also, on voir dire,

Bodenstein admitted that he did not look at the subject timberlands, did not determine what type of timber was involved, did
not determine the quality of the timber, and did not even
determine if the timber was harvestable (A805).

In fact,

Bodenstein did not even know the terms of the lease which
covered part of the timberlands, the existence of which was
disclosed in the Proxy Statement (A809-810).

Bodenstein's only

knowledge of the timberlands was his own unsupported speculation
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as to the value of the timberland s, and according ly, the
plaintiff failed to prove that the timberland s had any value
materially in excess of that reflected in the Proxy Statement .*
When Bodenstei n's exhibit (Al503) is restated to
reflect historica l averages and to eliminate mere speculatio n,
the following results are obtained:
Sources:
Income before extraordin ary items
Depreciat ion
Deferred income taxes

(In Millions)
Restated
Bodenstei n

$ 30.0

$ 30.0

16.5
3.0

16.5
3.0

$ 49.5

$ 49.5

17.5
7.1

23.9
7.1

Cash requireme nts

$ 24.6

$ 31.0

Net free cash from operations

$ 24.9

$ 18.5

Present value of net free cash
streams discounted at 10%

$250.0

$185.0

Cash flow from operations
Uses:

for plant and equipment
Long-term debt payment (net)

~~Additions

Excess liquidity and timberland cushion

Per share basis

50.0
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$300.0

$185. 0

$26.20**

$16.16

* The Vice Chancello r also properly concluded , as a matter of
law, that the fair market value of UOP's timberland s (and
certain other assets) was not relevant to the fairness of the
price because 11 • • • the value of such assets had no material
bearing on the fairness of the terms of the merger."
Weinberge r II, 426 A.2d at 1355.
** Bodenstei n found an additiona l 96~ add-on by including a
non-opera ting cash flow which consisted of a $6.0 million tax
loss carryforw ard and a $5.0 million "other" (Al503).
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This comparison is not made to suggest a fair value for
UOP's minority shares, but to show that the flaw in the
discounted cash flow method of analysis is the ease with which
the "bottom line" can be so substantially affected by the
inclusion or deletion of a single figure.

If, for example, one

uses all of the assumptions and speculations contained in
Bodenstein's exhibit (Al503), and changes only the discount
factor from 10% to 14%, the "per share basis," even including
the 96t add-on becomes $20.85.

Thus:
(In millions)

Present value of net free cash
streams of $24.9 million
discounted at 14%

$177.8

Excess liquidity and timberland
cushion

50.0
$227.8

Per share basis
Non-operating cash flow

i

19.90
.96

$ 20.86
The point is clear.
(c)

The Discounted Cash Flow Analysis
Based On UOP's 1978-1982 Five-Year
Business Plans

Using the financial data set forth in the "basic"
portion of UOP's Five-Year Business Plan (B531-555), Bodenstein
calculated the present value of UOP's "free cash throw-off" to
be $298 million, or $25.94 per share (Al562).

In making this

calculation, Bodenstein first assumed that the dividends
projected by management would, in fact, be paid, i.e., $9.1
million in 1978; $9.1 million in 1979; $11.3 million in 1980;
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$13.7 million in 1981; and $16.7 millio n in 1982 (ibid.) ,
notwith standin g the very specul ative nature of this assump tion
and notwith standin g the fact that this assump tion is incons istent with UOP's dividen d history .*

Thus, for the years 1973

through 1977, UOP paid dividen ds of $2,495 ,000, $6,986 ,000,
$7,411 ,000, $2,583 ,000, and $7,174 ,000, respec tively (A34).
That history hardly justifi es Boden stein's assump tion, whethe r
or not based on manage ment's projec tions,* * that UOP's dividen ds
for the years 1978 through 1982 would not only be substa ntial,
but would also increas e regula rly and signifi cantly .
Having thus specula ted as to the actual future
dividen ds, Bodens tein then added to these assumed dividen ds for
the years 1980 through 1982, the sums of $6.5 million , $9.1
million , and $28.6 million , respec tively, labelli ng those sums
''Increa se In

Cas~'

(Al562 ).

It is not at all clear as to how

Bodens tein came up with these number s (Al002 -1004).

Appare ntly,

Bodens tein simply remove d from UOP's projec ted working capita l
all cash

and short-t erm investm ents for the years 1980, 1981,

and 1982 (B553) , and added those amount s to his projec ted
dividen ds. How Bodens tein can, in effect , assume that any
ration al busine ss man would strip all curren t working funds from
an ongoing indust rial concern defies imagin ation.
*As noted in the Dillon Read Report (B569- 606), UOP's histor ical dividen d paymen ts had been errati c, and the projec ted 1978
paymen ts were no greate r than the dividen ds paid in 1970
(B580- 581).
**Obv iously, in 1974, UOP's manage ment did not projec t that UOP
would lose almost $35 million in the followi ng year. But it did.
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Having piled nonsense on specula tion, Bodenst ein then
·assumed that the $45.3 million "free cash throw-o ff" reached in
1982 would continue indefin itely, thereby giving a 1983
"Residu al Value" of $453 million (present value of $45.3 million
per year projecte d into infinity , discount ed at 10%) (Al562).
Once again, Bodenst ein's unsuppo rted choice of a 10%
discount factor ignores the actual percepti on of the market and
disregar ds the risks inherent in UOP's business as reflecte d in
its financia l history (B578-58 1).

If, instead of 10%, a 14%

discoun t factor is applied to the 1982 free cash throw-o ff
figure of $45.3 million, the result is a "1983 Residua l Value"
of $323.4 million (the present value of $45.3 million per year
projecte d into infinity , discount ed at 14%), a differen ce of
almost $130 million from the $45.3 million figure which results
from the use of Bodenst ein's 10% discoun t factor.
After he determin ed the free cash throw-o ff for the
years 1978 through 1982, and the 1983 residua l value, Bodenst ein
next calculat ed the present value of each of those figures by
applying a discoun t factor of 12%.

Thus, Bodenst ein's exhibit

(Al562) shows:
"Year

I9n

1979
1980
1981
1982
1983

Free Cash Throw-O ff

Discoun ted at 12%
$ 8.1
9.1
7.3
17.8
12.7
22.8
14.5
45.3
25.7
453.0*
229.7
TOTAL PRESENT VALUE
$2g8.0 or

$ 9.1

$25.94 per share
"*Resid ual Value in 1983"
-94-

If the 1983 Residua l Value of $453.0 million (calcula ted by
Bodenst ein using a 10% discoun t factor) is replaced with the
figue of $323.4 million (calcula ted by applying the more
reasona ble discoun t factor of 14%), the last line of his exhibit
changes as follows:
Year

Free Cash Throw-O ff

1983

$323.4

Discoun ted at 12%
$163.8

The totals then change to $232.1 million or $20.27 per share.
Even if all of Bodenst ein's calculat ions are accepted , includin g
the 1983 Residua l Value of $453.0 million (calcula ted by
Bodenst ein using a 10% discount factor), but a 14% rather than a
12% discoun t factor is applied to reduce to present worth the
free cash throw-o ff for the years 1978 through 1982 and the 1983
Residua l Value, the followin g results:

Year
1978
1979
1980
1981
1982
1983

Free Cash Throw-O ff

Discoun ted at 14%
(instead of Bodenstein' s 12%)

$ 8.0

$ 9.1

7.0
12.0
13.5
23.S
206.4

9.1
17.8
22.8
45.3
453.0*
TOTAL PRESENT VALUE ---

$237.1 or
$20.70 per share

*Residu al Value in 1983

Once again, the point is clear.
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(d)

Bodenstei n's Testimony- -Some
General Observatio ns

Defendant s have no quarrel with plaintiff 's observatio n
that UOP's financial condition improved after 1976 (PB, p. 8).
In fact, UOP's financial condition improved substanti ally from
1975 to 1976, net income (loss) from continuing operation s
having gone from ($31,360,0 00) in 1975 to $15,441,00 0 in 1976.
But what is plaintiff 's point?

The fact is that UOP's perform-

ance in 1977 was almost the same as it had been in 1974.

Thus,

the Proxy Statement disclosed , inter alia:
1974*

Total Revenues

$7~03

1977*
$7'29";B'78

Income from continuing operations before extraordin ary
items

$ 24,603

$ 24,328

Retained earnings

$ 84,088

$ 87,081

Earnings per share from
continuing operation s
before extraordin ary items

$2.46

$2.12

Net income per share

$2.78

$2.74

Dividends paid per share

$ .70

$ .625

A34.
In light of these striking similarit ies, Bodenstei n's testimony
that the 1975 tender offer/dire ct purchase at $21 per share
should have nothing to do with an appraisal of the value of the
minority shares in 1978 (A849) makes no sense.

Obviously ,

although the transactio ns were different , the free market

*

Figures in thousands except for per share figures.
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provides one of the very best indication s of "value," however
tenuous that word may be.

The tremendou s oversubsc ription of

the tender offer in 1975 reflected the market's belief that

$21.00 per share was a fair price, based on UOP's performan ce in
1974.

Because UOP's performan ces in 1974 and 1977 were almost

identical , the 1975 market reaction to the $21.00 per share
tender offer provided an important benchmark with which to test
the fairness of the 1978 merger price.
Bodenstei n's calculatio n of "prior market value" used
to determine the premium over market (PB, pp. 100-104) may be
interestin g, but it is without precedent or practical value
since the investmen t community determine s the premium over
market in a merger situation by looking at the market price just
prior to the first public announcem ent concerning the merger.
This is the keystone used by the investmen t and financial
community in determinin g the "premium" (B248).

As recently held

by the Court of Chancery:
"the appropria te market value is $3.125 per
share, the closing price for the stock on the
da before the announcem ent of the ro osed
merger and not a thirty ay pre-announ cement
average of $2.77 per share." (emphasis
added).
Tannetics , Inc. v. A. J. Industrie s, Inc., Del.Ch., C.A. No.

5306, Letter Opinion, pp. 14-15 (July 17, 1979) (a copy of which
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is attached hereto as Annex E).

See also, Gibbons v. Schenley

Industries, Inc., Del.Ch., 339 A.2d 460, 468 (1975).*
In summary, Bodenstein disregarded the risks inherent
in UOP's business as reflected by its financial history.

His

analyses are all based on future speculation as opposed to
historical earnings, market prices, dividends and the like.

As

the court held in Levin v. Midland-Ross Corp., Del.Ch., 194 A.2d
50, 57 (1963), an appraisal case:
"[petitioner 's expert's] estimate was based
principally on long-range projections, a
technique which has not met with approval in
Delaware in proceedings having to do with the
determination of the present value of assets."
Finally, Vice Chancellor Brown had the opportunity to
observe Bodenstein's demeanor and to hear him testify.
Bodenstein had no personal contact with anyone from UOP or
Signal, nor did he inspect any of UOP's assets.

His analyses

were based solely on the information contained in the Proxy

* Interestingly , Bodenstein determined the premium over market
in the Internationa l General Industries, Inc./Kliklok merger
to be 47%, using a "market value" of $7.50 per share instead
of the $8.50 per share closing price immediately prior to the
announcement of the proposed merger (B349). Dillon Read had
calculated the premium to be 29% (B606). We assume that
Bodenstein and plaintiff in this case were unaware of Vice
Chancellor Hartnett's ruling that
"the price of $11. 00 per share recommended in
the Dillon Read report represented a premium
of 29% over the closing market price of
Kliklok common stock on September 24, 1975,
the day prior to the merger study announcement." (emphasis added).
Tanzer v. Internationa l General Industries, Inc., Del.Ch., 402
A.Zd 382, 389 (1979).
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Statement and UOP's Five-Year Business Plan.

All things considered ,

the Vice Chancello r properly rejected Bodenstei n's testimony.
(ii) The Opinion Of Dillon Read--Pu rcell's
Testimony
Signal called as its expert, William H. Purcell, a
Senior Vice President of Dillon, Read & Co., Inc. ("Dillon
Read").

See, TR1049-13 99, some of which testimony is set forth

at Al046-129 1; B233-252.

During the course of Mr. Purcell's

testimony , the Dillon Read Report was introduced into evidence
(B569-606 ).

As pointed out in that Report, "There are different

ways to arrive at the concept of fair value in any transactio n"
(B571).

The analysis used by Dillon Read to determine whether

the merger price of $21 per share was fair to UOP's stockhold ers
other than Signal included the examinatio n of all relevant
aspects of UOP, including its past history and future prospects.

That is the method, we submit, which is appropria te in

this case.

This is not an appraisal proceeding and, contrary to

plaintiff 's repeated assertions (PB, pp. 96-99), neither Dillon
Read nor the Vice Chancello r limited their analyses to a
considera tion of market value, historica l earnings value, and
net asset value.

However, the general considera tions which

underly the method of analysis which has developed in the
appraisal cases under 8 Del.C. §262 are applicable in
determinin g the fairness of the merger price in this case.
Perhaps the best statement of these general considera tions is
found in this Court's opinion in Tri-Conti nental Corp. v.
Battye, Del.Supr. , 74 A.2d 71, 72 (1950):
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"The basic concept of value under the
appraisal statute is that the stockholder is
entitled to be paid for that which has been
taken from him, viz., his proportionate
interest in a going concern. By value of the
stockholder's proportionat e interest in the
corporate enterprise is meant the true or
intrinsic value of his stock which has been
taken by the merger. In determining what
figure represents this true or intrinsic
value, the appraiser and the courts must take
into consideration all factors and elements
which reasonably might enter into the fixing
of value. Thus, market value, asset value,
dividends, earning prospects, the nature of
the enterprise and any other facts which were
known or which could be ascertained as of the
date of merger and which throw any light on
future prospects of the merged corporation
are not only pertinent to an inquiry as to
the value of the dissenting stockholders '
interest, but must be considered by the
agency fixing the value."
Prior to rendering their opinion on the fairness of the
$21 merger price, a substantial amount of work was done by Mr.
Purcell and others at Dillon Read.

They reviewed the Proxy

Statement, the UOP annual reports for 1973 through 1977, SEC
filings (including UOP's 10-K reports and 10-Q reports),
Signal's annual reports and other publicly available information, and reports concerning UOP which Dillon Read had in its
~iles.

They reviewed the historical market prices and trading

values of UOP's stock, together with the general nature of UOP's
business and the industries in which it operated (B233).

They

reviewed the premium offered in relation to the market price
prior to the first announcement concerning the proposed merger,
and they reviewed historical market prices for securities of
selected companies deemed somewhat comparable to UOP (Ibid.).
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Dillon Read and Mr. Purcell then did something else-they spoke to people at both Signal and UOP and, in fact, Mr.
Purcell made a personal visit to UOP's headquarters in Des
Plaines, Illinois, where he met and spoke with Mr. Crawford,
UOP's President, and asked questions about, among other things,
earnings contributions and competing companies as to each of
UOP's different lines of business (B234).

Purcell also spoke to

Crawford about the 1978 budget, as well as UOP's five year plan,
and the accuracy of the projections, etc. (B235).
In his conversation with Mr. Arledge of Signal, Mr.
Purcell asked and was told that Signal had had no intention to
liquidate UOP or to dispose of any of UOP's major assets.

He

also asked and was told that Signal had had no intention of
transferring control of UOP, and he obtained Signal's impressions of UOP and its future prospects as of the time of the
merger (B236-238).

Purcell also reviewed nearly "two crates" of

documents relating to the litigation, including the pleadings
and deposition transcripts (B239-240).
After receiving and reviewing these various materials,
and after conducting their interviews, Dillon Read (including
Purcell) analyzed the data, prepared their report, and arrived
at their opinion.

The opinion is that the $21 per share price

was fair and equitable from a financial point of view to UOP's
stockholders other than Signal (B585).
The specifics of how and why Dillon Read reached its
opinion as to the fairness of the $21 price is set forth in
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detail in the Dillon Read report and in Mr. Purcell's testimony,
both of which were carefully considered by Vice Chancellor Brown
(Weinberger II, 426 A.2d at 1361-1362).

Briefly, Dillon Read

considered and analyzed "Market Value," which involved, among
other things, reviewing the prices at which UOP's stock had
traded during the period January 1, 1974 through May 26, 1978
(B571-572).

This analysis showed that the highest price at

which the stock had ever traded during this four and one-half
year period was $18.625, and it had not traded in 1978 above
$15.875 prior to Signal's merger offer.

This analysis of market

value was quite properly a part of an evaluation of the value of
the shares.

See~'

Chicago Corp. v. Munds, Del.Ch., 172 A.

452 (1934).
They next considered the "Structure of the Transaction," meaning the mechanisms established to give the minority
stockholders the opportunity to control the transaction
(B573-575).

Then "Investment Value" was analyzed, including

such matters as UOP's financial position, its earnings and
dividend growth and the consistency of that growth, the nature
of UOP's business, and its future prospects (B575-583).

Dillon

Read noted, among other things, wide swings in the percentage of
earnings contributions from the several lines of UOP's business;
they noted the qualification to UOP's audited financial statements placed there by the outside auditing firm, Arthur Andersen

& Co.; they noted UOP's "erratic and not overly impressive
operating record for the five year period 1973-1977;" and that
UOP's earnings per share were not only volatile, but included in
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many years items from disconti nued operatio ns, and/or extraordinary items.

With respect to UOP's dividend s, they noted that

the growth and consiste ncy of quarterl y and annual dividend s is
one of the most importan t investme nt criteria and, on this
score, UOP's history of dividend s was very erratic.

Indeed, as

they pointed out, the annualiz ed rate for the first quarterl y
dividend of $.80 in 1978 was still only equal to the annual
dividend paid in 1970.
Dillon Read then consider ed "Net Asset Value," or book
value, but determin ed that since there was no intent to
liquidat e or to dispose of any substan tial assets, little weight
should be given to this particu lar item in arriving at their
opinion of fairness of the $21 price (B583-58 5).

They did note,

however , that the net asset value was $19.86 per share as .of the
end of 1977, and $20.69 as of March 31, 1978.

They also

consider ed other relevant factors not strictly within the
confines of a statutor y appraisa l proceed ing, includin g the
results of the 1975 tender offer by Signal (B573-57 4), and the
matter of a premium over market, and compared the pr·emium in
this transact ion with those paid in other merger transact ions
(B585-58 6).
It was on the basis of such investig ation and analysis
that Dillon Read conclude d:
"In summary, on the basis of all the informa tion
set forth herein and consider ing factors we
deemed relevan t, it is our opinion that the offer
of $21 in cash per share was fair and equitabl e
from a financia l point of view to the holders of
common stock of UOP other than Signal."
B585.
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After carefully considering the Dillon Read Report and
Mr. Purcell's testimony at trial, Vice Chancellor Brown held:
"From all of the foregoing, as well as the
supporting statistics and documentation provided
in the Dillon, Read report, there is a reasonable
basis for finding that the merger price of $21
per share represented a price which was fair to
the minority shareholders of UOP."
Weinberger II, 426 A.2d at 1362.

That conclusion was obviously

supported by substantial evidence and should not be disturbed by
this Court.
In reaching his conclusion that the merger was entirely
fair to the minority shareholders of UOP, Vice Chancellor Brown
considered, in addition to purpose and price, (1) the fact that
UOP's Board fulfilled its fiduciary responsibilities to UOP's
minority shareholders, and (2) the structure of the merger
vote.

Weinberger II, 426 A.2d at 1353-1356, 1362-1363.

Although defendants do not believe that the Vice Chancellor had
to reach the issue of entire fairness, his conclusions were
correct with respect to the foregoing considerations, and his
conclusion as to entire fairness was supported by additional
considerations which we will discuss below.
b.

All Concerned With The Merger Recognized
Their Fiduciary Obligations And Scrupulously Met Those Obligations In Connection With The Merger

(i)

Signal and Its Directors

After Signal acquired its 50.5% stock interest in UOP
in 1975, the directors or employees of Signal who also became
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directors of UOP recognized that they had dual responsibilities
to both companies and their shareholders.

As Mr. Walkup

testified at trial:
"[E]ver since the acquisition of the 50.5
percent, Mr. Arms, our general counsel,
continuously advised us in the Signal
management of our fiduciary responsibilities
to the minority shareholders, to UOP, as well
as our obligations to Signal. And it was my
responsibility, as I understood it, to deal
fairly with both companies and their
stockholders."
B337.

Arledge was also aware of his dual responsibilities

(Bl3-14, 16-18), as were Chitiea (B23-24, 33), and Shumway.
Shumway testified:
"As I said, we wanted them [the UOP
minority shareholders] to have a fair shake
and we wanted the Signal shareholders to have
a fair shake on the other side, so we tried
to come up with a price that we felt was fair
to both sides."
Bl76.
Because Signal had the right to obtain the minority
shares without the approval of the minority, the fact that
Signal conditioned the transaction on the prior approval of
UOP's minority shareholders is a clear indication of the desire
on the part of Signal and its directors to fully observe all
fiduciary obligations owing to UOP's minority shareholders.
Walkup explained:
"[I]n light of the fact that the price
of the UOP stock was about $14.50 and we were
going to tender at -- or offer the cash
merger at 21 which represented a 45 percent
premium, I felt it was certainly a fair deal
to both Signal and to UOP, but especially to
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As

UOP because we had advised UOP -- Signal had
advised UOP that we wouldn't proceed with the
merger unless a majority of the minority UOP
shareholders voting on it approved it. So
even though I felt that it was a fair deal, I
felt that the UOP shareholders should make
that determination on their own. To me the
ultimate test of fairness is shareholder
approval, and those shareholders voting on it
approved it 92 percent. 11
B342.
In short, in recognition of their obligations to UOP's
minority shareholders , Signal's directors first considered a
price range of $20-21 per share which they believed to be fair
to the minority shareholders of UOP.

After further considera-

tion, the directors of Signal proposed a merger with a price at
the high end of that fair range, subject to the approval of
UOP's minority shareholders .

Plaintiff characterize s the recog-

nition by Signal's directors of their dual obligations as a
"'pure heart' defense."

(PB, p. 81).

While an inquiry into

whether a fiduciary has met his obligations does not require a
court to test the purity of the fiduciary's heart, it is
absolutely clear in this case that Signal and its directors
acted fairly and responsibly with respect to UOP and its
minority shareholders , and Vice Chancellor Brown correctly so
held.

Weinberger II, 426 A.2d at 1354.
(ii) Crawford's "Immediate Agreement"
Among plaintiff's charges is that Crawford "immediately

agreed" to the merger which might be proposed by Signal
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(PB, pp. 12-15).

That allegati on is based solely upon plain-

tiff's own mischar acteriza tion of the evidence .
On February 28, 1978, Crawford attended two meetings at
Signal:

first, a short meeting with Shumway and Walkup, and

then the Signal Executiv e Committe e meeting to which he was
invited.

With regard to the first of these meeting s, all

particip ants were deposed by plainti ff's counsel, the depositi on
transcri pts are part of the record of the trial, and Messrs.
Crawford and Walkup were also present and testifie d at the
trial.

None of the testimon y supports plainti ff's allegati ons

that Crawford "immedi ately agreed" to Signal's proposa l.

With

regard to the Executiv e Committe e meeting, in addition to the
testimon y of Walkup, Crawford and Shumway, there are written
minutes and also the depositi on testimon y of Charles Arledge who
was also present at that meeting.
supports plainti ff's assertio ns.

None of that evidence
It is indeed signific ant that

plainti ff is unable to cite specific ally to anything in the
minutes, or to cite to any specific testimon y given by anyone,
to support his assertio ns; instead, plaintif f resorts to
·sweepin g general ities and broadsid e referenc es to portions of
the record.
What actually happened on February 28, 1978 is set
forth in The Relevan t Facts As Found By The Trial Court, supra
at pages 16-17, and therefor e will not be repeated here, except
that one of Mr. Crawfor d's answers given from the witness stand
deserves restatin g:
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"Q.

Now, at
28th did you
on behalf of
range of $20
Shumway?

the morning meeting on February
purport to make any commitment
UOP with respect to the price
to $21 a share favored by Mr.

"A. No. It would have been inappropriate
for me to make a commitment. I wouldn't have
had the authority to do so in any event, and
I made none."
B268-269.

Crawford also testified that he would not have

recommended the proposed merger to UOP's Board and its
stockholders if Lehman Brothers had not opined that the price
was fair (B288).

He also testified

~t

length about the

fiduciary responsibilities which he owed to the minority
shareholders of UOP, the employees of UOP, and the shareholders
of Signal (B303-310).

In summary, although Crawford expressed

his personal reaction (as requested) to a merger proposal at $20
to $21 per share, it is clear that he did not (and could not)
immediately agree to such a proposal.

That was up to UOP's

Board if, in fact, a proposal were forthcoming from Signal.
(iii) UOP's Directors
Plaintiff now argues:

(1) that UOP's Board should have

appointed an independent committee to negotiate with Signal and
that UOP's Board did not give sufficient consideration to
Signal's proposal; (2) that UOP's Board should have obtained
an appraisal of certain UOP assets; (3) that UOP's Board should
have required a provision in the merger agreement for an
increase in the merger price if the stock market rose; and
(4) that UOP's minority shareholders should have received
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some or all of the anticipate d second quarter dividend (PB, pp.
82-95).

As we will show, Vice Chancello r Brown properly rejected

all of those contention s.

Weinberge r II, 426 A.2d at 1354-1356 .

In the first place, there was no legal requireme nt that
the proposed merger be referred to an independe nt committee for
Moreover, the

evaluation , further negotiatio n, or otherwise .

fact of the matter is that Signal's proposal was considered and
approved by the outside directors of UOP who were independe nt of
Signal and who constitute d a majority of the members of the
Board who voted on the issue (A50-51; B504).
Signal not only abdicated its voting power with respect
to the merger to UOP's minority sharehold ers, but also did not
exercise its right to have its nominees elected as a majority of
UOP's Board.

Pursuant to the agreement between UOP and Signal

in connection with the 1975 acquisitio n, after Signal acquired
its 50.5% interest in UOP, Signal had the right to have its
nominees elected as a majority of UOP's Board (B524, 565).
However, Signal did not exercise that right.

At the UOP 1975

Annual Meeting, only five directors or employees of Signal were
elected to UOP's thirteen member Board (A50-51).

A general

partner of Lazard Freres & Co., which had represente d Signal in
the 1975 transactio n, was also elected to UOP's Board as one of
Signal's six nominees (Ibid.).

In October, 1975, the UOP Board

was expanded from thirteen to fourteen members, and Crawford,
formerly an employee of a wholly-own ed subsidiary of Signal, was
elected to the Board (B301).

Although Signal nominated seven
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UOP directors, only six were also directors or employees of
Signal.

Plaintiff alleged, but utterly failed to prove, that

Signal dominated and controlled UOP's board of directors.

In

fact, plaintiff presented no evidence at trial to show that
Signal did anything to influence the independent majority of
UOP's Board that evaluated and recommended approval of the
merger.

Thus, plaintiff fell far short of the well-established

rule that a " ... plaintiff who alleges domination of a board of
directors and/or control of its affairs must prove it."

Kaplan

v. Centex Corp., Del.Ch., 284 A.2d 119, 122 (1971).
It is clear that the outside directors of UOP recognized their fiduciary obligations and independently determined
that the merger was fair.

For example, Lenon, who was also a

member of UOP's Audit Committee (B70), testified at his
deposition:
11

1 went through the process which I
described to you as my reasons and brought to
bear the best judgment I could bring on the
subject of the price being fair.
"It was done with recognition of the
minority. I contributed the best to it I
knew how to do."

*

*

*

"I suppose you can make an argument that
$20 was almost as good as $21. It was not as
far as I was concerned.

"Q. Did you ever consider whether $22
would be a fair offer?
"A. Well, it obviously is better. I
came down, though, on $21 because I felt it
was fair.
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"I went through the reasonin g. I
certainl y felt that this was a good transaction for the minority . It was a fair price."

*

*

*

In this context, did you feel any
respons ibility towards Signal?

"Q.

"A.

None.

Did you make any determin ation as
to what had been done to maximize the price
as far as UOP stockho lders were concerne d,
minority stockho lders were concerne d, or were
you satisfie d that $21 was fair and that was
all you were interest ed in?

"Q.

I went through the reasonin g that
it was fair, that I had been a good Directo r
here, hard working , knowled geable about
busines s.

"A.

"I came down to $21."
B72-74.
Pizzito la, an investme nt banker, recogniz ed his obligation to the minority stockho lders to determin e whether the
proposa l was fair (Bl02).

When asked the basis on which he

voted in favor of the merger, Pizzitol a responde d:
"I think the basis on which I voted for
the proposa l lies in my backgrou nd and
experien ce and whateve r knowledg e I had of
UOP and industry in general and the marketplace. There are a myriad of elements that
constitu te that judgmen t."
(Ibid.)
Clements believed his obligati on to the minority
shareho lders required him " ••. to be sure that it was a
reasonab le offer."

(B36).

Clements indepen dently determin ed

that the price was fair based on the premium over market value,
the relation ship of the price to book value, and the response of
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the stockholders to the 1975 tender offer (B37).

He also

considered Lehman Brothers' opinion in forming his judgment that
the offer was fair (B38).

Logan determined that the price was

fair, not only as a director, but also as a substantial
stockholder of UOP (B80).

Glanville, of course, signed the

Lehman Brothers' opinion letter which was presented to the UOP
Board on March 6, 1978, and which concluded that the "proposed
merger is fair and equitable to the stockholders of UOP other
than Signal. 11

(Al03).

We turn then to plaintiff's contention concerning the
quality of the evaluation of Signal's proposal by UOP's Board.
First, the evaluators.

All of UOP's outside directors were

experienced businessmen, all of whom had been on UOP's Board for
a number of years prior to March, 1978.

Indeed, several had

been very closely associated with UOP's operating management for
years:

John Logan was then Chairman of the Board and a former

President and Chief Operating Officer; Maynard Venema had been
Chairman of the Board, and James Glanville had been the
principal in the investment banking firm which had taken UOP
public nearly 19 years previously, and had been on UOP's Board
since 1972.
Logan and Venema were large stockholders of UOP* with
obvious self-interest in the price and terms of any merger in

*At the time of the merger, Venema owned 8,754 shares of UOP
stock and Logan owned 7,200. Mrs. Logan also owned UOP
stock. Crawford owned 6,500 shares as well as options to
purchase an additional 20,000 shares. (A24, 49-50).
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which they would be required to sell their shares.

None of the

outside directors had any ties to Signal or any other reasons
not to evaluate fairly and thoroughly the merger proposal which
Signal was presenting .
What did these evaluators have to evaluate?

They had

Signal's proposal; they had informatio n about UOP's historica l
performan ce and its short (1 year) and long (5 year) range
business projection s; they were obviously aware of how UOP's
stock was trading in the marketpla ce; they knew of the 1975
tender offer at $21 per share and of the then UOP stockhold ers'
enthusias tic response thereto; they knew what UOP's assets were,
and what had been done and proposed with respect thereto.
In other words, they already knew a great deal about the company
from their positions as directors , officers and stockhold ers of
UOP.

They also had a collection of financial and other data

which Crawford had directed be prepared for the March 6 Board
These were not people who

meeting (B289, 479-484, 486, 488).

had to start from scratch and review annual reports, etc.; they
had been doing this for years as a part of their regular
duties.

They had Lehman Brothers' opinion letter to help them

make their evaluation , and this opinion was presented to UOP's
Board and considered before they voted.
Did these Board members then arrive at an evaluation ?
Of course they did.

And this evaluation was properly com-

municated to UOP's stockhold ers.

There is nothing in Gimbel v.
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Signal Companies, Inc., Del.Ch., 316 A.2d 599 (1974), aff'd per
curiam, Del.Supr., 316 A.2d 619 (1974), cited by plaintiff at
page 84 of his brief, which is of any assistance to the plaintiff on this issue.

In Gimbel, the directors of Signal had

accepted the offer of Burmah Oil Incorporated to purchase the
outstanding capital stock of Signal Oil and Gas Company, a
wholly-owned subsidiary of Signal, for approximately $480
million.

The plaintiff, a stockholder of Signal, sought a

preliminary injunction against the proposed sale, contending
that the assets of Signal Oil were worth approximately $300
million more than the agreed sale price.

In considering

plaintiff's application for preliminary injunction, then
Chancellor Quillen had before him the affidavit of Signal's
expert which valued Signal Oil's assets at $438 million, and the
affidavit of one of plaintiff's experts which valued the same
assets at $761 million.

Faced with this huge disparity in

valuations, the Chancellor agreed to grant the preliminary
injunction, but only upon condition that the plaintiff post a
$25 million bond (which was never posted and therefore the
injunction never issued), stating:
"The dollars involved are at such variance as
to suggest that someone may be dead wrong."
316 A.2d at 617.

Obviously, because of the tremendous

differences between the asserted valuations of Signal Oil's
oil and gas properties, the Chancellor wanted a complete record,
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after a plenary hearing, before attempting to decide the merits
of the controversy.

In this case, of course, there has been a

full hearing on the merits, followed by extensive findings of
fact by Vice Chancellor Brown.
We have no quarrel with plaintiff's observation that
Gimbel stands for the proposition that the directors of a
Delaware corporation must act with " ••. that degree of deliberation and prudence that is commensurate with the importance of
the transaction in question" (PB, p. 84).

The Delaware cases

have long required that standard of conduct.
In the instant case, all of UOP's directors had almost
a full week to consider and reflect upon the offer which might
be forthcoming from Signal on March 6, 1978.

Indeed, all of the

outside directors had spoken to Crawford about the proposal, and
specifically about the possible price of $20-$21, by phone
during the week prior to the meeting.

They also knew that

Lehman Brothers had been retained to review the transaction and
render an opinion to the Board as to whether the terms of the
merger were fair and equitable to the minority shareholders of
UOP.

As long-term directors of UOP, each of the outside

directors (as well as the Signal directors) were well aware of
the current market prices for UOP's common stock, the disaster
which had befallen UOP in late 1975, UOP's historical and
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current earnings and other relevant financial data, as well as
UOP's business and prospects.

In light of the directors'

respective experience and knowledge of UOP, coupled with the
presentations made to UOP's Board on March 6, 1978, including
Lehman Brothers' opinion as to the fairness of the proposed
merger, there is simply no basis (much less support in the
record) for plaintiff's contention that the directors of UOP did
not have sufficient time or information upon which to make an
informed evaluation.

The facts are that the directors of UOP

had ample notice of the meeting and its purpose, that they had
all relevant information necessary to make an informed judgment,
and that they made an informed judgment to approve the proposed
merger, subject to final approval of the minority shareholders.
Vice Chancellor Brown correctly so held.

Weinberger II, 426

A.2d at 1354-1355.
Plaintiff's argument that UOP's Board should have
required current appraisals for UOP's timberlands and patents is
also without merit.

Signal proposed to acquire the minority

interest in UOP on an ongoing basis, i.e., Signal had no
intention of liquidating UOP or any of its assets (B237).

Thus,

the value of any specific asset of UOP had little, if any,
relevance to the value of UOP as an operating business.
~'

See

Gibbons v. Schenley Industries, Inc., Del.Ch., 339 A.2d

460 (1975).

As stated in Graham, Dodd, Cottle and Tatham,

Security Analysis (4th Ed. 1962) at p. 217:

-116-

"There is good reason for not taking the
asset-v alue factor seriou sly. The averag e
market price of a common stock over the
years depend s chiefly on the earning power
and the dividen d paymen ts. These, in turn,
usually do not bear any close or reason ably
consis tent relatio n to the asset value.
(While such a relatio n may possib ly be
traced for corpor ations as a whole, the
range in the case of individ ual compan ies is
virtua lly unlimi ted.) Investo rs and
specul ators have found that the asset value
is typica lly no guide at all to earning power value or average market price. Hence
they have gradua lly come to give the assetvalue factor practic ally no weight ."
On the same subjec t, Mr. Purcel l testifi ed:
Why was it import ant for you to
determ ine in connec tion with your assignm ent
whethe r or not there were any plans to
liquida te any or all of the company or
whethe r there were any curren t fair market
value apprai sals or studies ?

"Q

Well, to begin with, we were asked
"A
to opine on the fairnes s of the transa ction,
of the merger transa ction, and as such we
were valuing UOP Corpor ation as a going
concern . So our first area of due diligen ce
would be to, in fact, confirm that there
were no major plans of liquida tion being
discuss ed at that time or major redeplo yment
of assets in terms of sell-o ff.
"A second questio n, in terms of
intern al report s, valuing certain assets ,
many compan ies, despite the fact that they
follow genera lly accepte d accoun ting rules
and regula tions, may have on their books
certain assets which are either fully
deprec iated or by their nature are worth
signifi cantly more than their cost basis or
curren t carryin g value, such as securi ties,
which may be carried at cost but which have
a much higher market value, oil proper ties
or assets of that nature , which may have a
signifi cant value which could influen ce our
opinion and our work if we did not know of
those matter s.

*

*

*
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"Q
In connection with your assignment
in this case did you prepare or obtain any
independent evaluations or appraisals of any
of UOP's assets?
"A

We did not.

"Q

Why is that?

"A
Well, in an assignment such as this
we would not normally obtain any independent
appraisal of assets unless we had reason to
believe from our due diligence work that such
an appraisal would be a requirement for our
rendering a final opinion, in which instance
we would tell the client that we felt we
needed something in this area and wouldn't be
able to continue without it. And in this
instance nothing came to our attention which
made us feel that we needed an independent
evaluation of any of the company's assets."
(emphasis added).
TR 1064-1065; B239.

Of course, UOP's directors knew the amount

of the income being produced from the patents (B386), probably
the most important, if not the only, factor to be considered in
determining the fair value of the patents, as well as the book
values of both the patents and the timberlands (B387)e

In any

event, Vice Chancellor Brown was correct when he concluded:
"Thus, the failure of UOP's board to
obtain and consider the updated value of
UOP's timberland and patent and royalty
assets does not constitute a breach of its
fiduciary duty to the minority if the
evidence presented on behalf of the
defendants at trial reveals that the value of
such assets had no material bearing on the
fairness of the terms of the merger. For the
reasons set forth hereafter, I find such to
be the case, and thus I find no impropriety
chargeable to UOP's board in this respect.
Weinberger II, 426 A.2d at 1355.

The Vice Chancellor was also

correct when he agreed with Dillon Read:
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"Net asset value was given little weight,
however, in view of the fact that Signal was
acquirin g UOP for its ongoing business value
and since there was no plan for its
liquidat ion. I agree with this conclusi on on
the evidence . It correspo nds with the
finding in Sterling ." (emphas is added).
Id. at 1362.
Finally, we turn to plainti ff's claim that UOP's Board
should have made provisio ns for fluctuat ions in the stock market
and the second quarter dividend .

Although the market value of

Signal's stock increase d between March 6 and May 28, 1976, and
the values of securiti es on the stock market as a whole
increase d by about 13% during that same period, there was
absolute ly no evidence that the value of UOP's shares would have
taken the same course.

Moreove r, the second quarter dividend

for 1978 would normally have been paid to stockho lders of record
as of June 2, 1978 (Al406).
only stockho lder of UOP.

As of that date, Signal was the

In short, the Vice Chancel lor was

correct when he held:
"It is true that the approva l of the $21
merger price by the boards of UOP and Signal
on March 6 put a 'cap' on the value of the
UOP shares. But whether they would have
otherwis e increase d or decrease d during the
two and one-hal f month period thereaft er is a
matter of specula tion. At least there is no
evidence that they would have increase d in
value at the rate of the overall market rise,
and therefor e I find no breach of duty on the
part of UOP's board in failing to attempt to
secure the inclusio n of such a provisio n in
the merger agreeme nt.
''As to the fact that the merger
agreeme nt made no provisio n for UOP's
minority to receive an aliquot share of any
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second quarter dividend, the defendants have
advanced no real argument or explanation. I
can only assume that in view of the price
being offered and the right being given to
the minority to reject the entire proposal,
it was not considered by either board to be a
necessary term or item for inclusion in the
merger agreement. In any event, in view of
the subsequent vote of approval by the
minority shareholders, I do not view it to be
an element of such significance, when
considered with all other factors, as to
brand the merger unfair.
"Accordingly, on these and the other
matters on which issue was joined, I find no
dereliction on the part of UOP's board which
would amount to a breach of its fiduciary
duty to UOP's minority shareholders."
Weinberger II, 426 A.2d at 1356.
c.

The Structure Of The Vote On The Merger

The Vice Chancellor held that the structure of the vote
on the merger was a meaningful factor in his determination that
the merger was entirely fair to the minority shareholders of
UOP.

Weinberger II, 426 A.2d at 1362.

We have argued that

conditioning the merger upon the approval of the minority
shareholders should have been a controlling factor in this case
(see pages 29-66, supra), but, in any event, the Vice Chancellor
was certainly correct in attaching significance to that factor
in his analysis.
d.

Other Factors Not Specifically Considered By The Vice Chancellor In His
Decision After Trial Also Show That The
Merger Was Entirely Fair To The Minority
Shareholders Of UOP

In Tanzer v. International General Industries, Inc.,
Del.Supr., 379 A.2d at 1121 (1977) (Tanzer I), this Court stated
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the general rule that a fairness hearing " ... involves judicial
scrutiny for 'entire fairness' as to all aspects of the transId. at 1125.

action.''

In Tanzer I, the defendant IGI owned 81%

of Kliklok Corporati on's outstandin g common stock and it caused
Kliklok to be merged into a wholly-own ed subsidiary , thereby
freezing-o ut the minority sharehold ers of Kliklok.

The merger

was not subject to the approval of the minority sharehold ers
and, because IGI had voting control, the consummat ion of the
transactio n was assured.

The only reason advanced for the

merger was that it would facilitate IGI's long-term debt
This Court held, as a matter of law, that !GI had

financing.

establishe d a bona fide business purpose for the merger.
1124-25.

The Court went on:
"This ruling, however, does not
terminate the litigation because, given the
fiduciary duty owed in any event by IGI to
the minority stockhold ers of Kliklok, the
latter are entitled to a fairness hearing
under Singer. The Chancello r's opinion,
announced at the prelimina ry injuction stage
of this proceedin g, discussed fairness only
in terms of the price offered for the stock,
but that was too restrictiv e. The test
required by Singer, which applied the rule of
Sterling, involves judicial scrutiny for
"entire fairness" as to all aspects of the
transactio n.

*

*

*

"The order of the Court of Chancery
denying injuctive relief is affirmed and the
case is remanded for further proceeding s
consisten t herewith."
Id. at 1125.
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Id. at

On remand, the Court of Chancery, after considering
eight criteria of fairness, held that the merger was entirely
fair to the minority shareholders of Kliklok as to all aspects
of the transaction, and granted the defendants' motion for
summary judgment.

Tanzer v. International General Industries,

Inc., Del.Ch., 402 A.2d 382 (1979) ("Tanzer II").

In addition

to the previous discussions of full disclosure, bona fide
purpose, price, and structure of the transaction, we will now
discuss other criteria considered by the court in Tanzer II.
(i)

Alternative to a Cash Out Merger

One element which may be relevant in reviewing the
fairness of a cash-out merger is the possibility and desirability of giving to the cashed-out minority stockholders shares
in the surviving company, or a combination of such shares and
cash.

Tanzer II, 402 A.2d at 390-391.

In theory, at least,

such an alternative may give the cashed-out stockholder the
opportunity to continue his investment in the continuing, albeit
changed, entity, and may also postpone immediate responsibility
for a gain or loss for tax purposes.
(a)

Participation in the Continuing
Entity

The continuing entity in the present case is Signal, an
entity whose stock was in 1978 and still is publicly traded on
several exchanges, and in which the number of shares outstanding
is more than adequate to assure a regular and available source
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for anyone wanting to acquire an equity intere st.

Any stock-

holder of UOP who was being cashed out, and who wanted to "stay
aboard ," had only to buy as many shares of Signal as his desire s
(and wallet) dictate d.*

This is not the case where the

survivi ng corpor ation is not public ly held, or where an equity
intere st is otherw ise difficu lt or imposs ible to obtain. Here,
anyone could at any time have become a stockh older of Signal
(and, for all we know, many former UOP stockh olders may have
done just that).
(b)

Deferr al of Tax Conseq uences

The minori ty stockh olders of UOP receive d $21 cash for
each share of stock which, at the time the possib le merger was
first announ ced, was trading at $14.50 per share. Whethe r some
or all of the minori ty stockh olders receive d a gain or a loss
for tax purpos es, and whethe r or not because of other gains,
losses or offsets during the year 1978, such gains or losses
imposed a tax benefi t or detrim ent on those stockh olders, we can
only specul ate.
As Vice Chance llor Hartne tt said in Tanzer II:
"To force a stockh older to accept an
investm ent which he does not want may be just
as unfair as it is to force him to divest
himsel f of an investm ent he is happy with by
requiri ng him to turn in his shares in a
cash-o ut merger . Fairne ss is relativ e."
Id. at 402 A.2d 391.

* As of the time of the subjec t merger there were approx imately
19 million Signal common shares outstan ding.
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Since in this case the great majority of the minority
who voted for the merger elected to take the full cash-out
compensat ion for their shares, it seems reasonable to assume
that the tax consequen ces of the transactio n, when viewed in the
context of the cash benefit received in the merger, were deemed
to be fair by UOP's minority stockhold ers.
(c)

Appraisal Rights

Pursuant to 8 Del.C. §262, any minority sharehold er of
UOP who was dissatisfi ed with the merger price could have sought
the fair value of his shares in an appraisal proceeding in the
Court of Chancery.

Although this right was fully explained in

the Proxy Statement , no minority sharehold er of UOP instituted
such a proceedin g.

As the court held in Tanzer II:

"The availabil ity of appraisal rights should
be taken into account, however, as one factor
in assessing whether a transactio n between a
parent corporatio n and its subsidiar y's
minority stockhold ers is entirely fair, even
though its existence alone is insufficie nt to
establish that the transactio n was fair.''
Id. at 402 A.2d 393.
If something other than a cash-out merger had been
accomplis hed, the minority sharehold ers would have been deprived
of their appraisal rights, since both Signal and UOP were listed
on the New York Stock Exchange.

See 8 Del.C. §262(1).

also, Tanzer II, 402 A.2d at 390-391.

See

The loss of appraisal

rights is relevant to whether a cash-out merger, rather than
a stock-for -stock merger, is fair.
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Here, UOP's minority

stockholders would have lost that right had a stock-for-sto ck
transaction been involved.
(d)

Feasibility

In his Tanzer II opinion, Vice Chancellor Hartnett
suggested that stock of the surviving corporation, rather than
cash, might be considered as the medium of exchange in a merger,
" ••. if feasible under all the circumstance s."
391.

Id. at 402 A.2d

In the present case, it would not have been feasible for

Signal to have used its own shares to acquire the UOP minority
shares.

One of the primary purposes for Signal proposing the

merger was to find a good investment for the cash which it had
on hand and needed to put to use.

To have kept the cash and

used its stock would not have served that purpose.

Also, Signal

had been engaged in a program of buying its own shares in the
market.

To have then turned around and distributed its stock

back into the marketplace would have been counterprodu ctive.
Although Signal had an obligation to treat the minority shareholders of UOP fairly, it did not have to sacrifice its own
self-interes t.

Tanzer I, 379 A.2d at 1124.

Signal proposed a merger, including a cash price of $21
per share which its directors believed to be fair to all
concerned, and which was subject to approval by the minority
shareholders of UOP.

In conclusion, there is nothing in this

case to suggest any unfairness to the UOP minority stockholders
because they received cash, rather than other securities, for
the shares which they relinquished in the merger.
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(ii) Independent Recommendations as to
Fairness of Price
In Tanzer II, plaintiffs argued that the expert
retafned by the subsidiary to opine on the fairness of the
proposed merger was not independent because it had a substantial
fee at stake for assisting the parent in a financing program
which was dependent on the outcome of the merger.

Vice

Chancellor Hartnett held:
"The Tanzers also note that Dillon
Read's 'independence' from I.G.I. was
questioned by the Securities and Exchange
Commission, and that Dillon Read had a
$200,000 fee at stake for assisting I.G.I. in
its long-term debt financing program which
depended upon the outcome of the merger. The
Tanzers also call attention to the fact that
there was not a single person speaking for
the minority Kliklok stockholders. It cannot
be said, however, as a matter of law, that
this lack of independent representation of
the Kliklok minority, or the failure of
defendants to act on the S.E.C's suggestion
to obtain a second appraisal, necessarily
caused the minority to not be treated fairly."
Tanzer II, 402 A.2d at 391.
In the instant case, as discussed at pages 48-58,
supra, Lehman Brothers was entirely independent of Signal.
Moreover, not only were the directors of UOP representing the
minority shareholders, the decision of whether or not to approve
the merger was given to those shareholders.*

*

In Tanzer II, the parent company had advised that it would
vote its shares of the subsidiary (81%) in favor of the
merger. Thus approval of the transaction was assured regardless of the vote of the minority shareholders. Id. at 402
A.2d 390.
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(iii) Adequate Notice to the Minority
Shareholders
We have shown in this brief that the Proxy Statement
made full and complete disclosure of all relevant facts.
Nothing material was omitted from the Proxy Statement, and the
Proxy Statement set forth all information and facts upon which a
reasonable shareholder could make an informed judgment
concerning the proposed merger.

Tanzer II, 402 A.2d at 392.

(iv) Public Issue at a High Price Followed By
a Merger at a Low Price
One of the criticisms which has been leveled at a
"going private" merger is that it may permit a majority
stockholder to sell shares through a public offering at a high
price, and, following a decrease in the market value of the
stock, to repurchase those shares at a much lower price than was
paid by the minority stockholders in the public offering.
Tanzer II, 402 A.2d at 392.

In the instant case, Signal never

sold shares in UOP, and the merger was not a "repurchase" of
shares.

Indeed, Signal purchased its 50.5% interest in UOP in

1975 through a combined tender offer and direct purchase from
UOP's treasury at $21 per share, the same price which it also
offered in the 1978 merger.

In short, Signal did not go "high

public--low private," and that potential abuse in a cash-out
merger is not present in this case.
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(v)

Use of the Subsidiary's Funds to Finance
the Merger

As Vice-Chancellor Hartnett noted in Tanzer II:
"Mergers have also been criticized where
funds of the publicly held company are used
to finance the merger."
Id. at 402 A.2d 393.

In the instant case, UOP's funds were not

used and Signal itself provided all funds necessary to consummate the merger (A26).

In summary, Vice Chancellor Brown's conclusion
" .•. that the terms of the merger were legally
fair to the plaintiff and the other minority
shareholders of UOP"
(Weinberger II, 426 A.2d at 1363) was fully supported by the
record below, including extensive live trial testimony, as well
as the applicable law.

If this Court finds that it was

necessary for the Vice Chancellor to reach the issues of bona
fide purpose and entire fairness, his conclusions should be
affirmed.

E.

Vice Chancellor Brown Was Correct In Dismissing
The Derivative Allegations And In Refusing To
Enlarge The Class

The merger which is the subject of this litigation
became effective on May 26, 1978, and thereafter the former
minority shareholders of UOP owned only the right to receive $21
for each of the shares they formerly owned (A88).

Thus,

plaintiff was not a stockholder of UOP when he filed his
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compla int on July 6, 1978.

Becaus e he was not a stockh older he

could not mainta in a deriva tive action on behalf of UOP.

Heit

v. Tennec o, Inc., D.Del. , 319 F.Supp . 884 (1970); Dann v.
Chrysl er Corp., Del.Ch ., 174 A.2d 696, 699 (1961); Weinbe rger v.
UOP, Inc., Del.Ch ., C.A. No. 5642 (Memorandum Opinio n dated
April 3, 1979) (A266- 278).

Moreov er, when the merger became

effect ive, Signal became the ultima te owner of the claims which
were asserte d agains t it in plaint iff's deriva tive count, and
such claims became moot.

Bokat v. Getty Oil Co., Del.Su pr., 262

A.2d 246 (1970); Braasc h v. Goldsc hmidt, Del.Ch ., 199 A.2d 760,
767 (1964).
In all events , in light of the Vice Chanc ellor's
finding s that no defend ant breache d any fiducia ry obliga tion or
otherw ise commit ted any wrongd oing in connec tion with the
subjec t merger , plaint iff's conten tions with respec t to the
deriva tive allegat ions and the class action determ ination are
moot.

Thus, this Court need not reach those issues .
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V.
The record

~s

clear.

CONCLUSION
The Vice Chancellor properly

concluded (even after having imposed the burden of proof on
defendants) that Signal had bona fide purposes for the merger,
that the merger was entirely fair to the minority shareholders
of UOP, and that there had been no misconduct on the part of any
defendant.

We do not believe that Vice Chancellor Brown had to

reach the issues of purpose and entire fairness because he
specifically found that there had been full disclosure with
respect to the proposed merger and that the minority
holders had absolute control over the transaction.

share~

There is

nothing in the record which would justify setting aside the
express wishes of the minority shareholders of UOP, upon which
the merger was contingent, and judgment should have been entered
in favor of the defendants without inquiry into purpose or
fairness.
The Final Judgment Order entered by Vice Chancellor
Brown on February 19, 1981, as well as all other Orders entered
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in this action, should be affirmed in all respects.

Respectfully submitted,
POTTER ANDERSON
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