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I.

INTRODUCTION

This is defendants' reply brief in support of their
motion to dismiss for failure to state a claim upon which
relief can be granted.

The facts necessary for an adjudica-

tion of defendants' motion are set forth at pages 2-6 of
defendants' opening brief, and are taken from the complaint,
attached to which as Exhibit A is UOP's Proxy Statement relating to the subject merger.

The facts upon which plaintiff

purports to rely in opposition to the present motion are
totally irrelevant to this Court's disposition of the motion,
as will be more fully explained in Section III, infra.

1.

II.

QUESTIONS PRESENTED
(Stat ed Aff irBat ively )

A.

DEFENDANTS HAVE MOVED TO DISMISS THE
COMPLAINT :FOR FAIL URE TO STATE A
CLAIM UPON WHICH RELIEF CAN BE GRANTED-THAT IS THE ONLY MOTION PENDING BEFORE
THIS COURT.

B.

THE COMPLAINT FAILS TO STATE A CLAIM
UPON WHICH RELIEF CAN BE GRANTED BECAUSE
SIGNAL DID NOT USE ITS MAJORITY POSITION
TO EFFECT THE MERGER AND THE MERGER WAS
SUBJECT TO THE APPROVAL OF THE MINORITY
SHAREHOLDERS.

C.

APPRAISAL IS THE EXCLUSIVE REHEDY IN
A DISPUTE OVER VALUE.

D.

THERE ARE NO ALLEGATIONS OF WRONGDOING
AGAINST LEHMAN BROTHERS AND THE COMPLAINT
SHOULD BE DISMISSED AS TO IT.

2.

III.
A.

On

ARGUMENT

Defendants Have Moved To Dismiss The
Complaint For Failure To State A Claim
Upon Which Relief Can Be Granted -- That
Is The Only Motion Pending Before This
Court.
April 26, 1979, defendants served and filed a motion

to dismiss plaintiff's complaint on the ground that it fails to
state a claim upon which relief can be granted.

In his answer-

ing brief (PB, p. 2), plaintiff states:
"The defendants have filed a motion
which they have denominated as a motion
to dismiss. Actually, the motion is a
motion for summary judgment since the
defendants go beyond the complaint and
the proxy and notice attached to the
comp la int as an exhibit .... 11
At page 26 of his brief, plaintiff refers to defendants' motion
to dismiss as the

11
•••

defendants' motion for summary judgment. 11

Plaintiff's self-serving mischaracterizatio n of defendants'
motion as one for summary judgment is an obvious attempt to have
this Court consider plaintiff's factual arguments which range
far beyond the allegations of the complaint filed by plaintiff
on July 6, 1978.

Defendants' present motion to dismiss is made

under Chancery Court Rule 12(b)(6) and in support of that motion
they have presented no matters outside the complaint.*

Therefore,

defendants' motion must be decided on the basis of plaintiff's

*

Paragraph 12 of the complaint alleges that the merger was
approved by more than two-thirds of a majority of the UOP
shares other than those owned by Signal. In connection with
their motion to dismiss, the defendants filed the affidavit
of Patrick J. Link which merely reflects the precise results
of the vote on the merger at the UOP Annual Stockholders
Meeting held on May 26, 1978.
3.

complaint as it now reads, not as supplemented by belatedly
contrived arguments and incomplete quotations from deposit:i.ons
and documents.

As stated in 5 Wright & Miller, Federal Practice

and Procedure: Civil § 1356 at p. 592:
"The Rule 12 (b) (6) motion ... only
tests whether the claim has been adequately
stated in the complaint. Thus, on a motion
under Rule 12(b)(6), the court's inquiry
essentially is limited to the content of
the complaint ... " (emphasis added).
Since defendants have not presented any matters beyond
the complaint in support of their motion to dismiss, this Court
should not consider the extraneous matters upon which plaintiff
As Judge Rodney held in Park-In-

purports to rely in his brief.

Theatres, Inc. v. Paramount-Richards Theatres, Inc., 7 F.R.D. 723,
725 (D.Del. 1948):
". . . I am of the opinion that under a
motion by the defendant under the present
Rule 12(b)(6) to dismiss the complaint
for failure to state a claim upon which
relief can be granted, no extraneous
matter can be offered in the first
instance by the plaintiff, but such extraneous matter, if receivable at all,
is receivable only in reply to extraneous
matter submitted by a defendant."
It is apparent from plaintiff's answering brief that he
is unable to meet squarely the motion to dismiss and defendants'
brief in support of the motion.

Obviously, that is why plaintiff

seeks to argue in the first instance that the motion is something
other than it

really is.

The tendency, of course, in replying

to a brief such as that filed by the plaintiff is to refute all
of the points raised by plaintiff regardless of their irrelevance

4.

However, keeping in mind that defendants

to the pending motion.

have filed a motion to dismiss and nothing more, we will turn
to the merits of that motion.
The Complaint

1.

Now that the derivative counts have been stricken, the
complaint contains sixteen numbered paragraphs plus the prayers
for relief.

Paragraphs 13 through 16 appear under the heading

"Class Action Count", and no other "count" is stated in the cornParagraphs 1 through 12 contain general allegations about

plaint.

the parties and about the background of the dispute.

The complaint

alleges the existence of a Proxy Statement (a copy of which is
attached to the complaint as Exhibit A) which itself spells out
the conditions of the proposed merger, including the requirement
of an affirmative vote of a majority of the

rninori~y

shares voting.

The complaint also alleges (,[ 12) that a stockholders meeting was
held, that the requisite majority of the minority shares was voted
in favor of the subject merger, and that the merger was then consummated.

The entire thrust of the complaint and all of the alle-

gations therein are based upon a theory that the merger was
"illegal" because of some alleged breach of fiduciary duty.
(Complaint, ,, 6, 13, 14).*
~~

This Court has held in this case.
"The complaint contains no specific allegation
that the minority shareholders were deceived in any
way into voting overwhelmingly in favor of the merger."

*

*

*

"[The complaint] does not charge fraud or deceit
on the part of the defendants nor does it allege that
approval of the merger was obtained by fraud or deceit."
A.2d
Weinberger v. UOP Inc., Del. Ch.,
6~1).
pp.
1979,
5,
Opinion dated April

5.

(1979) (Slip

Appar ently aware that his compl aint for breach of
fiduc iary duty does not state a justic iable claim , plain tiff
spend s the greate r part of his brief trying to argue that
his compl aint conta ins some other and differ ent claim, namel y,
one for "consp iracy" ?'( ("The conpl aint allege d a consp iracy
betwe en the defen dants .... The defen dants attem pt to gloss
over the basic thrus t of the compl aint: that there was a conspirac y." PB, p. 31).

Howev er, only with a very vivid imagi nation

could one conclu de that the basic thrus t of the compl aint is
the existe nce of a consp iracy. Only once in the sixtee n surviv ing
parag raphs of the compl aint does the word "cons piracy " even
appea r ('i[6), and no refere nce, direc t or indire ct, is made
to any "cons piracy " in the chargi ng allega tions of the class
action count (~[~[13-16). In fact, there is no allega tion that
there actua lly was a consp iracy or that these defen dants were
a party to any actua l consp iracy: all that the compl aint allege s
(~[6)

is that part of the fiduc iary duty owed by the defen dants

to the plain tiff was to "[refu se] to enter into a plan, conspirac y ... , " but nowhe re does plain tiff actua lly allege that
defen dants violat ed this aspec t of their suppo sed fiduc iary duty.

?'(

It is of intere st to note that plain tiff caref ully avoid s
coming right out and saying that his compl aint allege s fraud
or decei t. Perha ps this is becau se plain tiff is well aware
that this Court has alread y held that the compl aint does not
allege fraud or decei t (see footno te on p. 5, su~ra), or~
becau se plain tiff is aware that he canno t proce e in this action
(See pp. 11-12, infra ).
on any such claim were he to make it.

6.

On this basis alone, the complaint does not allege a "conspiracy",
nevermind plaintiff's current assertion that it is the complaint's
"basic thrust".
Even if the complaint is deemed to allege the existence
of a conspiracy, it would still fail to state a claim upon which
relief can be granted.

It is well established that a conspiracy

involves a combination of two or more persons to do an unlawful
act.

A mere allegation of conspiracy, not coupled with an alle-

gation of an unlawful act done purJuant to the alleged conspiracy,
does not state a cause of action:
"An action on the case in the nature of
a conspiracy is now the usual and proper
method of suit in civil actions in most,
if not all, cases where there is an agreement between two or more persons to do some
unlawful act, and where such act is actually
committed, and the plaintiff is damaged
thereby. IT

*

*

*

"If, however, there be no right of
action in the plaintiff against the defendants, or either of them, independent of
the conspiracy, there can be no recovery
though a conspiracy be alleged.'' (emphasis
added) .
Diver v. Miller, Del. Super., 34 Del. [4 W.W. Harr.] 207, 209-210,
148 A. 291, 292 (1929).*

See also, 16 Am.Jur.2d, Conspiracy

§§ 43, 44.

*

Citation to the official Delaware Report is made because
there are typographical errors in the Atlantic Report.

7.

The complaint here fails to allege any unlawful conduct on the part of any defendant.

The only acts about which

plaintiff complains are those which he alleges constitute a
breach of fiduciary duty (Comp., ,[,[ 13, 14).

All such acts

relate to the merger itself and, as defendants pointed out
in their opening brief, none of such alleged acts, even if
true, constitutes a breach of fiduciary duty.

See generally,

Defendants' Opening Brief, pp. 8-21 and pages 13-15, infra.
Thus, since the merger itself cannot be deemed unlawful,
plaintiff's veiled suggestion in paragraph 6 of his complaint
of a conspiracy to accomplish the merger likewise fails to
state a cause of action.
In summary, plaintiff's arguments about a conspiracy
are nothing more than a bootstrap attempt to cure his defective
complaint.

This Court has already held that the complaint

does not allege fraud or misrepresent ation and the complaint
does not otherwise allege any unlawful conduct.

Accordingly,

plaintiff's conspiracy theory is but another "chameleon-l ike"*
attempt by plaintiff to have his complaint say what he would
like to have it say.

Once again, he has not succeeded.

The

inclusion in the complaint of the word "conspiracy" in no way
changes or enlarges any question now before this Court on
defendants' motion to dismiss for failure to state a claim.

*

Weinberger v. UOP Inc., supra (Slip Opinion dated April 5,
1979, p. 7).
8.

2.

Amendment To The Complaint

At the tail end of his answering brief, the plaintiff, obviously recognizing the deficiencies of his complaint
in the face of defendants' present motion, states:
"An amended complaint fleshing out the
details of the conspiracy originally
alleged could be filed but to what
purpose?"
Obviously, the purpose would be to inform the Court of the
nature of the case before it and to advise defendants of the
charges against which they are to defend.

It is hornbook law

that a complaint should contain a direct averment of all ultimate facts necessary to state a cause of action.

As stated in

71 C.J.S., Pleading §1:
"The purpose of pleadings is to present,
define, and narrow the issue, and to form
the foundation of, and to limit, the proof
to be submitted on the trial. They are
designed to advise the court and the adverse party of the issues and what is relied on as a cause of action or defense,
in order that the court may declare the
law and that the adverse party may be
prepared on the trial to meet the issues
raised."
See also, 61 Am.Jur.2d, Pleading §§68-73.
In the present case, particularly in light of plaintiff's answering brief, it is evident that if plaintiff wishes
or intends to proceed with this case on some theory other than
that which is now contained in his complaint, both the Court-

9.

and the defendants require and deserve a lot more by way
of pleadings than they have seen to date.

As discussed above

(pp. 6-8, supra), plaintiff seems to believe that he has
some kind of an action here for "conspiracy";\" - - but a
conspiracy to do what?

If plaintiff wants to pursue some

theory other than the one he has sought to allege, namely,
breach of fiduciary duty, certainly both defendants and the
Court must know what that theory is, and whether the plaintiff can, indeed, state facts in his compl?int to support
any such theory.

As stated in 71 C.J.S., Pleading at §21:

"It is the almost universal rule
that fraud, conspiracy, or collusion must
be charged by allegations of fact. It
has accordingly been held that a general
averment of fraud or false representations
... as well as a general averment of conspiracy or collusion, without alleging
the facts which constitute such fraud,
conspiracy, or collusion, is a conclusion of law and is insufficient."
As Chancellor Seitz held in Dann v. Chrysler Corp.,
Del. Ch., 174 A.2d 696, 700 (1961):
"Where fraud is the basis of the
claim, the claims must have particularity
sufficient to advise the charged defendant
of the basis of the claim. Using the word
'fraud' or its equivalent in any form is
just not a substitute for the statement
of sufficient facts to make the basis of
the charge reasonably apparent."

;\"

It is the conspiracy which plaintiff says he could "flesh
out" in an amended complaint.

10.

See also, Chancery Court Rule 9(b) which specifically requires
that " ... the circumstance s constituting fraud ... shall be
stated with particularit y."
This case has now been in existence for over a year,
during which time discovery has been conducted, numerous
pleadings have been filed, motions have been made and ruled
upon, etc.

At no time have defendants conducted their prepa-

ration of this case as some kind of "conspiracy" case or as
any kind of case other than the kind sought to be alleged in
plaintiff's complaint--o ne for alleged breach of fiduciary
duty, including primarily one dealing with a claimed inadequacy
of the price.*
Plaintiff suggests throughout his answering brief that
what he really may want to attempt to prove is some kind of fraud
and deceit.

In addition to this Court's clear holding that the

present complaint does not allege fraud or deceit, it seems clear

*

Particularly so when the plaintiff himself testified at
his deposition:
Prior to the stockholders ' meeting on May 26,
1978, other than having concluded that the price
was inadequate, had you concluded that there was
any defect in the proposed merger transaction?

"Q.

"A. If your question means, was I in any way
opposed to Signal taking over UOP, no. If Signal
wants UOP and would pay an adequate price, as far
as I'm concerned, they're welcome to it."
Weinberger Dep., p. 51.

11.

that plainti ff has not sought to amend his complai nt under Chancer y
Court Rule 15 to allege fraud and deceit because of his own sworn
testimon y.

Thus, this Court has already held in this case:
" ... Weinber ger has conceded that he
brought this suit based upon his knowledge of the 1975 tender offer price
paid by Signal, the informa tion containe d
in the proxy stateme nt and accompa nying
documen ts, includin g the Lelunan Brothers
fairness opinion and his conside ration
of a Standard & Poor's Guide."

Weinber ger v. UOP Inc., supra (Slip Opinion dated April 5, 1979,
p. 10).

Given this record, it is abundan tly clear that if plainti ff
has any thought of proceed ing with this case on some theory other
than as set forth now in his complai nt, that theory and the
facts upon 1.;;rhich plainti ff relies to support that theory must be
set forth in a pleading which can be properly examined and against
which plainti ff's standing to proceed could be tested.

In this

latter respect , defenda nts do not in any way mean to suggest
that they would stipula te to the filing of an amended complai nt
or its equival ent.

Whether defenda nts would or would not oppose

the filing of some amended complai nt will, of course, depend
on what

is proposed and other relevan t factors at the time such

a question is actually raised.
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B.

The Complai nt Fails To State A Claim
Upon Which Relief Can Be Granted Because
Signal Did Not Use Its Majorit y Position
To Effect The Herger And The Merger
Was Subject To The Approva l Of The
Minorit y Shareho lders.

Plainti ff's content ion that defenda nts' present motion
is merely an attempt , in disguise , to reargue this Court's interpretatio n of Singer v. Magnavox. Go., Del. Supr., 380 A.2d 969
(1977), is ridiculo us.

Defenda nts have no interes t whatsoe ver

in rearguin g Singer since the facts in the present case are so
signific antly differen t from the facts in Singer.

In fact,

defenda nts' motion to dismiss is in part based on the opinion
in that case.

In Singer, Justice Duffy stated:

"We turn, first, to what we regard
as the princip al conside ration in this
appeal; namely, the obligati on owed by
majority shareho lders in control of the
corpora te process to minority shareho lders
in the context of a merger under 8 Del. ~
§ 251 ... "

"[A] majority stockho lder standing on
both sides of a merrer transac tion, has
the burden of estab ishing its entire
fairness to the minority stockho lders,
sufficie ntly to 'pass the test of careful
scrutiny by the courts. '" (emphas is added).
Id. at pp. 972, 976.

Althoug h Signal, as the owner of

50.5~~

of the outstand ing shares of UOP, could have effected the
subject merger unilate rally, it volunta rily chose to let the
minorit y shareho lders decide whether the merger should be
consumm ated.

Thus, because of the manner in which the merger

13.

was structured, Signal was not in control of the corporate
process, nor did it stand on both sides of the transaction.
Accordingly, plaintiff's allegations that the merger was
accomplished solely to freeze-out the minority, that the merger
price was grossly inadequate, and that Signal had an obligation
to oppose the merger do not plead breaches of fiduciary duty
by Signal or any other defendant.
Opening Brief, pp. 8-21.

See generally, Defendants'

As Chancellor Harvel held in the very

recent decision in Wayne v. Utilities and Industries Corp.,
Del. Ch., Civil Action No. 5333 (Letter Opinion dated July 19,
1979, a copy of which is attached hereto as Annex A):
"[T] he proposal that stockholder approval
of the merger in issue be made to depend
on a majority of the votes cast at a
special meeting of stockholders by the
minority stockholders alone ·would appear
to negative any contention that the
majority stockholders are exercising
their coercive power to effect a merger
for their exclusive benefit and that such
majority's business purpose in going private for its o-vvn best interests is not to
be forced on the minority public stockholders ."
Nowhere in his answering brief does the plaintiff
meet head on the issue raised by defendants under the facts
in this case:

must a Delaware court conduct a "fairness

hearing" where there is a charge that a majority shareholder,
in a merger, breached its fidudiary duty to the minority shareholders, but where the complaint, on its face, shows that the
minority shareholders had control over the consummation of the

14.

merger and that the majority of the minority voted in favor
of that merger?

Implicit, however, from the structure and

tenor of plaintiff's answering brief is that plaintiff recognizes the merit of defendants' position, and it is for this
reason that he throws up a cloud of dust in the way of his
"conspiracy" theory and a plethora of "facts" and arguments
which are nowhere contained in his complaint and have nothing
to do with a determination of a motion to dismiss under Chancery
Court Rule 12(b)(6).

In short, the complaint filed by plaintiff

on July 6, 1978 fails to state any claim upon which relief can
be granted.

15.

C.

Appraisal Is The Exclusive Remedy
In A Dispute Over Value.

On this issue raised by defendants' present motion,
after repeating what defendants themselves acknowledged in
their opening brief, the only thing plaintiff does is argue
that since this is an action for rescission, appraisal is
not the sole remedy.
Defendants submit that it is absolutely clear, and
in fact the law of the case, that the plaintiff is seeking
money

damages only, and not rescission.

See Defendants'

As this Court earlier held:

Opening Brief, pp. 22-23.

"[T]he word 'rescission' nowhere
appears in the complaint and there is
no suggestion therein that Weinberger
seeks to have the merger voided."

*

*

"[The complaint] seeks the recovery of
money damages against the defendants .... "
Weinberger v. UOP Inc., supra (Slip Opinion dated April 5,
1979, pp. 8, 11).*
Since the complaint seeks only money damages, there
is nothing more than a dispute as to value,

Therefore, ap-

praisal was plaintiff's exclusive remedy in this matter, and
his complaint must be dismissed.

See Stauffer v. Standard

Brands, Inc., Del.Supr., 187 A.2d 78 (1962).

*

At the oral argument on February 1, 1979, plaintiff's
counsel advised the Court that the" ... class action [count]
clearly is a monetary recovery for the difference in
value .... " Transcript of 2/1/79 Hearing, p. 26.
16.

D.

There Are No Allega tions Of Wrongd oing
Agains t Lehman Brothe rs And The Compla int
Should Be Dismis sed As To It.

As was initia lly noted, the compla int fails to allege
any i;vrongd oing on the part of Lehman Brothe rs.

Plaint iff's only

respon ses were that Lehman Brothe rs was a party to the "consp iracy"
upon which plaint iff purpor ts to rely in his answer ing brief and
a reasse rtion (witho ut factua l or legal suppor t) that Lebman
Brothe rs owed a fiducia ry duty to the minori ty shareh olders.
Howeve r, as we have shown above (pp. 6-8,

supra) , plaint iff's

bald allega tions of conspi racy fail to state a cause of action
as a matter of law.

In light of the comple te absenc e of any

allega tions of fact suppor ting a claim agains t Lebman Brothe rs
(see Defend ants' Openin g Brief, pp. 28-29) , the compla int should
be dismis sed as to it.
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IV.

CONCLUSION

For the reasons stated in this brief and in Defendant s'
Opening Brief, the complaint should be dismissed for failure to
state a claim upon which relief can be granted.

Respectfu lly submitted ,
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