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NATURE AND STAGE OF THE PROCEEDINGS
On October 29, 2002, the Court granted summary judgment against Count I of the
plaintiffs' complaint, which alleged that voting agreements, by which NCS directors and major
stockholders Jon Outcalt and Kevin Shaw agreed to vote their NCS shares in favor of the
NCS/Genesis merger, violated the NCS certificate of incorporation.1
This is the answering brief of defendants Genesis Health Ventures, Inc. and Geneva
Sub, Inc. in opposition to plaintiffs' preliminary injunction application, which is based on the
fiduciary duty claims that had not been dismissed in the Court's summary judgment ruling.
STATEMENT OF FACTS
A.

The parties.
Defendant Genesis Health Ventures, Inc. is a Pennsylvania corporation with its

headquarters in Kennett Square, Pennsylvania. It is a leading provider of healthcare and support
services to the elderly. Its two principal business segments are (i) pharmacy services and (ii)
inpatient care in skilled nursing and assisted living centers.
Defendant Geneva Sub, Inc. is a Delaware corporation and a wholly owned
subsidiary of Genesis formed for the merger with NCS.
Defendant NCS HealthCare, Inc. is a Delaware corporation headquartered in
Beachwood, Ohio. It is a leading independent provider of pharmacy services to long-term care
institutions including skilled nursing facilities, assisted living facilities and other institutional
healthcare facilities.

The same Order dismissed the identical claim in Count I of Omnicare's complaint. In a previous Order issued
October 25, 2002, the Court dismissed Counts II through V of Omnicare's second amended complaint, holding that
Omnicare lacked standing to assert breach of fiduciary duty claims because it had not become an NCS shareholder until
after the announcement of the challenged merger. On Omnicare's appeal, the Supreme Court has set argument for
December 3, 2002.

Defendant Jon Outcalt is Chairman of NCS's board of directors. As of July 28,
2002, he was the beneficial owner of 202,063 shares of NCS Class A and 3,476,086 shares of NCS
Class B stock. Outcalt Voting Agreement (GX3).2
Defendant Kevin Shaw is President, Chief Executive Officer and a Director of NCS.
As of July 28, 2002, he was the beneficial owner of 28,905 shares ofNCS Class A and 1,141,134
shares ofNCS Class B stock. Shaw Voting Agreement (GX2).
The plaintiffs own an unspecified number of shares of Class A common stock. They
purport to represent a class consisting of all holders of Class A common stock. Consol. Am.
Compl. f 24.
B.

NCS begins its two-year market canvass for potential transactions.
Beginning in 1999, NCS's board of directors and management became increasingly

concerned about the company's financial condition and its future viability because of developing
market conditions and significant changes in the healthcare industry.

A contraction of

reimbursement levels from government programs and health maintenance organizations, as well as
general volatility in the industry, had led NCS's single largest customer and a number of other
industry participants to seek protection under the federal bankruptcy laws. Outcalt 12-13 (GX57);
Sells 58 (GX59). The impact of the reduction in reimbursement rates, coupled with deterioration
in the quality and collectibility of NCS's accounts receivable and the general market perception of
the healthcare sector, resulted in a precipitous decline in the NCS stock price. Gemunder 179-80
(GX50). These problems were exacerbated by the fact that NCS was highly leveraged. It had $206
million of senior debt, $102 million of subordinated debt, and substantial trade credit outstanding.
Pollack 58 (GX58); NCS Schedule 14D-9 dated 8/20/02 ("14D-9") at 4 (GX4); Joint Proxy
Statement/Prospectus dated 11/01/02 ("S-4") at 33 (GX5).
2

References to "GX

" are to the exhibits submitted herewith. Plaintiffs' opening brief is cited as "OB

."

In February 2000, NCS retained UBS Warburg LLC as its financial advisor to
identify possible strategic alternatives that would address these concerns. Outcalt 19-22 (GX57);
Sells 58 (GX59). UBS Warburg targeted dozens of different entities - potential strategic buyers,
financial acquirers and other potential investors (including Omnicare) - in an attempt to solicit their
interest in a variety of transactions, including debt restructurings, acquisitions and other investments
in NCS. Outcalt 19-21 (GX57); Shaw 19 (GX60); Pollack 61 (GX58). While this effort was
ongoing, NCS defaulted on its line of credit. Pollack 54 (GX58); Outcalt 12 (GX57). As a result,
in July 2000 a committee of holders of NCS's subordinated debentures (the "Noteholder
Committee") was formed. Mencher 22 (GX55). To preserve its cash, NCS in late August 2000
stopped making payments to its principal supplier. Pollack 55 (GX58); 14D-9 at 4-5 (GX4); S-4 at
33 (GX5).
By October 2000, UBS Warburg's efforts had produced only one non-binding
indication of interest, at an implied enterprise value of only $190 million - substantially less than
the face value of NCS's senior debt. See 14D-9 at 5 (GX4). Under increasing pressure from its
senior lenders and the Noteholder Committee, NCS began to consider a potential bankruptcy filing.
At the same time, its relationship with Warburg deteriorated, Sells 59 (GX59); Outcalt 23 (GX57),
and after careful consideration, including interviews, reference checks and a board presentation,
NCS hired Brown, Gibbons, Lang & Company in December 2000 to replace UBS Warburg as its
financial advisor. Shaw 21-23 (GX60); Brown Gibbons Retention Letter, dated 12/7/00 (GX6).
NCS's financial condition had not improved by February 2001. At that point, NCS's
senior lenders required the company to pledge additional collateral security for the senior credit
facility and prohibited NCS from making further interest payments on its outstanding debentures.
See 14D-9 at 5 (GX4); S-4 at 34 (GX5). On April 6,2001, as a result of NCS's failure to make the
February interest payment due on the debentures (and because NCS indicated that it did not intend
to make the August payment either), the indenture trustee gave NCS a notice of default and

accelerated the entire principal on the debentures. See 14D-9 at 5 (GX4); S-4 at 34 (GX5); Pollack
54-55 (GX58). At about the same time, NCS began discussions with various investor groups
regarding a restructuring in a "pre-packaged" bankruptcy, but NCS did not receive any proposal that
it believed provided an acceptable recovery to its stakeholders. See 14D-9 at 5 (GX4); S-4 at 34
(GX5). By that point, the members of the Noteholder Committee believed that they had the ability
to put NCS into involuntary bankruptcy proceedings should they so choose, and that they - rather
than the stockholders - had the material economic interest in any transaction for NCS. Mencher
231, 237 (GX55).
C.

NCS negotiates with Omnicare.
In the summer of2001, NCS invited Omnicare to commence discussions with Brown

Gibbons regarding a possible transaction. In a letter that Omnicare sent to a public fax machine at
NCS, Omnicare proposed an acquisition of NCS's assets in a bankruptcy sale under § 363 of the
Bankruptcy Code. Pollack 60-61 (GX58). The proposed price was $225 million, subject to the
satisfactory completion of due diligence.3 Letter from Gemunder to Shaw dated 7/20/01 (GX7). In
late August 2001, Omnicare increased its price to $270 million, but still proposed to structure the
transaction as an asset sale in bankruptcy. Letter from Gemunder to Shaw dated 8/29/01(GX8).
Even at $270 million, Omnicare's proposal was substantially lower than the face value of NCS's
outstanding debt. It would have provided little recovery to NCS's noteholders and no recovery at
all to NCS's equity holders. Hodges 226-28 (GX53).
NCS asked Omnicare to execute a confidentiality agreement so that further
discussions with Omnicare could be pursued. NCS and Brown Gibbons hoped to interest Omnicare
in a transaction that would provide maximum value to all of NCS's stakeholders. E-mail from
3
In bankruptcy transactions of the type repeatedly proposed by Omnicare, the purchase price represents the
entire value available to satisfy debt holders, trade creditors, employee claims, transaction expenses (such as banker
and legal fees) and equity holders. In a non-bankruptcy merger transactions of the types proposed by Genesis, the

(footnote continued)
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Pollack to Outcalt dated 9/10/01 (GX9). But Omnicare refused to execute the form of agreement
to which at least 36 other interested parties had agreed, objecting to customary restrictions on its
ability: (i) to solicit NCS customers and employees; (ii) to use competitively sensitive non-public
information for its own purposes, including to compete with NCS; and (iii) to acquire NCS debt
securities. S-4 at 35 (GX5); Osborne 39-42, 96-97 (GX56). After protracted negotiations, Omnicare
finally executed a limited confidentiality agreement in late September 2001. Gemunder 192 (GX50).
That agreement allowed NCS to send Omnicare due diligence materials about the company.
Confidentiality Agreement between NCS and Omnicare (GX10); see also 14D-9 at 5-6 (GX4); S-4
at 35-36 (GX5).
Beginning in October 2001, NCS made several direct attempts to persuade Omnicare
to make a proposal that would provide some consideration to the stockholders of NCS. Pollack 63
64 (GX58). At a meeting with Omnicare's financial advisor, Merrill Lynch, Glenn Pollack of
Brown Gibbons pointed out that the bankruptcy sale that Omnicare had proposed would not permit
a reasonable recovery to the NCS noteholders and other unsecured creditors, and would provide no
recovery to NCS's equity holders. Pollack asked Omnicare to reconsider its proposed transaction
structure. Pollack 63-64, 67-68,154 (GX58); Osborne 91 (GX56). In an effort to induce an offer
for the company, Pollack told Merrill Lynch that Omnicare could derive substantial operating
synergies from a merger with NCS, more than any other industry player would derive from such a
transaction. Pollack 66-68, 73-83 (GX58). Later in October, Brown Gibbons provided additional
due diligence material to Omnicare and offered to discuss at any time with Omnicare a possible
transaction to acquire NCS. Pollack 63-64 (GX58); see also Omnicare Log of Due Diligence
(GX11). But Omnicare advised Pollack it was not interested in pursuing a merger with NCS, rather
(footnote continued)
purchase price represents only the value to be paid to debt and equity holders; obligations to trade creditors,
employees and advisors are satisfied in full after the merger.

than buying NCS's assets in a bankruptcy sale, and Omnicare never contacted NCS between early
November 2001 and January 2002. Pollack 63-64, 95 (GX58); Sells 215-16, 218 (GX59). Instead,
Omnicare commenced discussions with the Noteholder Committee. Hartman 70, 72 (GX52);
Pollack 71 (GX58); see also GX12.
Nevertheless, NCS's efforts to interest Omnicare in a transaction continued into
2002. In January, Merrill Lynch requested updated financial information from NCS. In providing
that additional due diligence material, Pollack stated in an e-mail to Merrill Lynch that NCS and its
financial advisors were available to discuss a potential transaction at Omnicare's convenience.
Pollack 63-64, 68-69, 71, 97-98 (GX58). Omnicare never responded to that invitation, nor did
Omnicare's financial advisors even return Pollack's telephone calls. Pollack 64, 69, 95, 97-98
(GX58); Mencher 220-21 (GX55). Omnicare's silence in response to NCS's invitations to negotiate
a transaction led NCS and its financial advisors to the only logical conclusion: that Omnicare did
not have any interest in pursuing any transaction other than a purchase of assets in a bankruptcy
transaction. Pollack 95 (GX58); see also Sells 216,218 (GX59); Mencher 59, 75 (GX55); Osborne
39-42 (GX56).
Instead of responding to Brown Gibbons or NCS, Omnicare undertook to negotiate
exclusively with the Noteholder Committee for a bankruptcy transaction. Hartman 145 (GX52);
Mencher 39-40 (GX55); Pollack 97-98 (GX58). The last and best offer made by Omnicare in its
negotiations with the Noteholder Committee was in March 2002, when it increased its proposal to
$313.7 million in a bankruptcy sale - which, in light of NCS's outstanding debt and obligations to
unsecured trade creditors, would still provide nothing to the NCS stockholders and would not even
satisfy NCS's debtholders in full. Hartman 118-19 (GX52); Hodges 227-28 (GX53). Omnicare
purported to memorialize its proposal in a draft asset purchase agreement that it submitted to the
Noteholder Committee in or about March 2002. Draft Asset Purchase Agreement (GX13). But in
the view of the Committee's members, the draft agreement "did not represent the deal" that they had

been discussing with Omnicare. Mencher 53-55, 58-59, 84-85,122,140 (GX55). Omnicare's draft
asset purchase agreement also required that 20% of the purchase price be placed in escrow for an
indefinite period, and it contained a $12.5 million break-up fee and expense reimbursement up to
$1 million if NCS entered into an alternative transaction. Omnicare chose to include neither NCS
nor its financial advisor, Brown Gibbons, in these negotiations. NCS did not even see a copy of the
draft agreement until April 10, 2002. Pollack 65 (GX58); E-mail from Schwartz to Pollack dated
4/10/02 (GX14). As Judy Mencher, one of the leaders of the Noteholder Committee, explained:
We thought we had a deal with Omnicare if we could only get to the point
that Omnicare could sign up with documents ... that reflected the deal. We
could then take the deal to NCS and say, "This is the deal we have. Let's
move forward with it." Since we could never get to a deal with Omnicare,
we couldn't deliver anything to NCS.
Mencher 58-59 (GX55). In short, Omnicare tactically sought to acquire NCS in a bankruptcy sale,
dealing solely with the Noteholder Committee, which it viewed as being in the driver's seat - as
indeed the Noteholder Committee viewed itself in light of NCS's perilous final condition. As
Gemunder testified, "[w]hat they told me was that if I paid them enough money, they would take
all the risk and deliver the company to me." Gemunder 62 (GX50).
NCS and Brown Gibbons communicated regularly with the Noteholder Committee,
and kept informed of the progress of the negotiations between the Committee and Omnicare.
Pollack 63-65, 68-72, 88-95 (GX58). In light of NCS's view that promising alternatives were
developing that could capture value for all stakeholders, NCS indicated to the Noteholder Committee
that it preferred not to pursue a bankruptcy sale. 14D-9 at 7 (GX4). Still, Pollack made clear that
NCS was ready, willing and able to discuss other types of possible transactions with Omnicare.
Pollack 63-65, 68-71, 88-95, 97-100 (GX58).
D.

The NCS board creates an independent committee.
Beginning in the fall of 2000, NCS had implemented a variety of measures to

improve cash flows from operations, including reductions in operating/overhead costs by
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accelerating the consolidation or closing of locations, continuing reductions in headcount, and more
aggressive accounts receivable collection and inventory reductions. As a result of these and other
initiatives, by early 2002, NCS began to forecast improved operating performance, although it
remained in default on approximately $350 million of its debt and trade obligations. 14D-9 at 6
(GX4). The company was improving, although there was still a real risk of bankruptcy. Osborne
37-39 (GX56).
As NCS's performance improved, the NCS directors began to believe that it might
be possible for NCS to enter into a transaction that (unlike Omnicare's proposals) would yield value
for NCS stockholders. As a result, in March 2002 NCS determined that it would be prudent though not required - to establish an independent committee of those board members who were
neither NCS employees nor major NCS stockholders whose consideration of potential transactions
might be "disproportionately affected" by their equity holdings, to the potential detriment of the
holders of the company's debt. Shaw 48 (GX60); see also Osborne 26, 30-31 (GX56); Sells 29
(GX59). Directors Boake Sells and Professor Richard Osborne, two members of the board, who
were neither employees nor significant stockholders of NCS, Pollack 51 (GX58), and who each had
extensive knowledge of NCS and its industry, Shaw 50-51 (GX60), were appointed to the
independent committee to consider and negotiate possible transactions for the company. Sells 44-45
(GX59) ("my role as the head of the special committee was to make sure that we were absolutely
balanced in our approach to whether it was the senior debt, the noteholders, the vendors, the equity,
that there was to be a very even handed approach to how we dealt with all those constituencies");
see also NCS board resolution creating independent committee (GX15). The entire NCS board,

however, retained authority to approve any transaction.4
4
Sells and Osborne had many conversations about selecting legal counsel for the independent committee and
ultimately chose the same counsel as the NCS board because they knew that counsel to be competent and independent.
Osborne 63-70 (GX56). The independent committee chose to retain Brown Gibbons for similar reasons. Id. at 79-84.
The focus, of course, was to avoid possible conflict vis-a-vis the debtholders, not the stockholders.

E.

NCS and Genesis discuss a possible deal.
While Omnicare was continuing to deal exclusively with NCS's debtholders, NCS

continued to pursue other alternatives. Pollack 52-53 (GX58); Shaw 54-56 (GX60); Outcalt 34-37
(GX57); E-mail from Berlin to Pollack dated 3/11/02 (GX16); Presentation to Independent
Committee dated 3/29/02 (GX17). Throughout the second half of2001 and into 2002, NCS engaged
in fairly detailed negotiations with a number of parties, entailing the exchange of proposed term
sheets, letters of intent and the advancement by NCS of due diligence expenses incurred by
interested parties. Shaw 54-59 (GX60). Yet NCS was unable to find a viable strategic alternative.
During the winter of2002, NCS began preliminary discussions with Genesis, which had first been
contacted by the Noteholder Committee. E-mail from Berlin to Pollack dated 1/8/02 (GX18); Hager
29-30 (GX51).

Unlike Omnicare, Genesis promptly executed NCS's standard form of

confidentiality agreement and commenced its due diligence in early February 2002. Pollack 112-13
(GX58).
Genesis had recently been thwarted in an attempt to acquire another pharmaceutical
company, an experience that crystallized for Genesis the conditions under which it would agree to
pursue another such acquisition. In the fall of 2001, Genesis had signed a merger agreement with
American Pharmacy Services. Because APS was in bankruptcy proceedings, the transaction was
subject to an auction under the auspices of the bankruptcy court. Omnicare, which had theretofore
shown little interest in APS, appeared at the bankruptcy court auction and topped Genesis' deal.
Hager 20-21 (GX51). Genesis believed that Omnicare's bid for APS "was defensive in nature, to
prevent [Genesis] from acquiring the asset. APS as a company did not fit Omnicare's historical
acquisition strategies." Id. at 189-90. As a result of that experience, Genesis "was not interested
in incurring a lot of expense and becoming a stalking horse in an acquisition opportunity." Id. at 22.
As Genesis director Joseph LaNasa explained:

We did not want to put the company through an experience like that again.
It was an unproductive experience. Not a function of Omnicare outbidding
Genesis. A function of loss of management time and attention and a process
which gets employee morale up, with the potentiality of losing. We just did
not want to be a stalking horse.
LaNasa 41 (GX54); see also id. at 121-22. And even though Omnicare, pursuant to the terms of
Genesis' merger agreement with APS, paid Genesis a topping fee, the fee was "[n]ot even close" to
adequately compensating Genesis for its lost time and effort and the unproductive distraction of its
management. Id. at 122-23; see also Hager 190 (GX51).
Accordingly, when Genesis representatives had their first meeting concerning a
possible transaction for NCS - on May 9, 2002 with members of the Noteholder Committee at the
office of one of the NCS noteholders - Genesis "made it very clear . .. that if we were going to
engage in any process, that we would not do so as a stalking horse." Id. at 24. "We didn't want to
be someone who set forth a valuation for NCS which would only result in that valuation ... being
publicly disclosed, ... and thereby creating an environment where Omnicare felt to maintain its
competitive monopolistic position, that they had to match and exceed that level." LaNasa 37
(GX54).
On May 16, 2002, Scott Berlin of Brown Gibbons, Glenn Pollack, and Boake Sells
of the NCS independent committee traveled to Philadelphia to meet with George Hager, CFO of
Genesis, and Michael Walker, who was then the Genesis CEO. Pollack 113 (GX58); Hager 40-41
(GX51). At that meeting, Genesis impressed upon NCS its desire to structure a transaction that
would offer Genesis some certainty of completion. Genesis was "not interested in spending time
or expending effort in an environment where they would become what's commonly known as a
stalking horse." Pollack 114 (GX58); see also Hager 40-42 (GX51); Sells 97-99 (GX59). Thus,
Genesis "wanted a degree of certainty that to the extent [it] w[as] willing to pursue a negotiated
merger agreement ..., [it] would be able to consummate the transaction [it] negotiated and
executed." Pollack 115 (GX58). Genesis was clear and consistent on the point: Hager informed the
'
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NCS representatives that "we wanted to see... a significant majority of the bondholders supporting
the transaction, and controlling voting interests of the equity supporting our transaction as well, if
we were to pursue an acquisition of NCS." Hager 42 (GX51). NCS's financial advisors encouraged
Genesis to complete additional due diligence, after which the parties would "take another
opportunity to discuss value and structure." Pollack 113 (GX58).
On or about June 3,2002, Glenn Pollack updated Judy Mencher and Eric Scroggins
(representatives of the Noteholder Committee) on the progress of discussions with Genesis. Pollack
163-64 (GX58). He told them that Genesis was continuing to conduct due diligence and appeared
interested in a transaction. Id. at 164. Pollack also said that Omnicare's banker, by contrast, had
chosen not to call Pollack or NCS despite repeated entreaties. Id. at 165. Scroggins told Pollack that
Scroggins was in regular contact with Omnicare's banker, Alan Hartman of Merrill Lynch, and that
Hartman had indicated he would call Pollack. Id. Pollack thereafter regularly kept Scroggins
informed of Hartman's continued failure to call. Id. Scroggins repeated that Hartman had said he
would call, but Hartman never did so. Id. at 165-66; Hartman 101, 139 (GX52).
After conducting the additional due diligence, Genesis in June 2002 became the first
party to propose a merger transaction that would provide any value to the NCS stockholders.
Initially, Genesis proposed a merger transaction with no bankruptcy filing, full recovery by the
senior debt holders, 70% recovery by holders of NCS notes, full assumption of trade credit
obligations and a recovery of $7.5 million for NCS equity holders. 14D-9 at 7(GX4); S-4 at 38
(GX5). Then, on June 25, following a Genesis board meeting, George Hager communicated to
Pollack proposed terms for a transaction that included repayment of the NCS senior credit facility
in full, full assumption of trade credit obligations, an exchange offer or direct purchase of the NCS
notes providing NCS noteholders with a combination of cash and Genesis common stock equal to
the par value of the NCS notes (not including accrued interest), and $20 million in value for the NCS
common stock. Hager 63 (GX51). Genesis repeated its insistence on certainty: Hager informed

Pollack that "the offer came with a requirement that we had a significant majority of the bondholders
agreeing to the transaction, and the shareholders representing a majority of the voting interest would
also agree to the transaction." Id. at 64. This Genesis proposal reflected total consideration to
NCS's debt and equity holders of approximately $328 million5 plus the assumption, by virtue of the
merger structure of the transaction, of additional liabilities to trade and other unsecured creditors that
brought the total value of the offer to close to $400 million - more than $80 million greater than
Omnicare's last offer of $313.7 million in a bankruptcy transaction. Id. at 97-99. Pollack
communicated this proposal to the members of the NCS independent committee. Osborne 116-17
(GX56).
F.

Genesis and NCS sign an exclusivity agreement.
NCS's financial advisors and legal counsel met with Genesis and its legal counsel

on June 26, 2002. Pollack negotiated with Hager an increase in the aggregate value to be received
by NCS's stockholders to $24 million, or about $1 per NCS common share, from Genesis' previous
offer of $20 million. Hager 67 (GX51). At that meeting, Hager also
required of [NCS] ... if they wished us to continue to try to move this
process to a definitive agreement, that they would need to do it on an
exclusive basis with us. We were going to, and already had incurred
significant expense, but we would incur significant additional expenses ...,
both internal and external, to bring this transaction to a definitive signing.
We wanted them to work with us on an exclusive basis for a short period of
time to see if we could reach agreement.
Id. at 68; see also id. at 77, 164. On June 27, 2002, Genesis' legal counsel delivered a form of
exclusivity agreement for review and consideration by NCS's legal counsel. S-4 at 39 (GX5).
At a meeting of the NCS independent committee on July 3,2002, Pollack presented
a summary of the terms of a possible Genesis merger. The NCS independent committee considered
those improved terms, as well as Genesis' demand that negotiations going forward be conducted
5

$328 million represents $308 million outstanding principal under NCS's senior debt and subordinates
(footnote continued)
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under an exclusivity arrangement for a limited period of time. Pollack 122-25 (GX58). Genesis had
requested a 30-day exclusivity period, but NCS was not willing to be bound for that long.
Accordingly, the agreement, which was dated as of July 1 but not executed until July 3, 2002, was
set to expire on July 19 - barely more than two weeks later, including the long Fourth of July
holiday weekend. Exclusivity Agreement (GX19); see also Hager 68,185-86 (GX51); Sells 133-34
(GX59) ("This was a very limited time thing to see if we could get to a deal."); Osborne 110-11
(GX56). If the parties were still negotiating with one another at that point, the agreement would
automatically extend through July 26. GX19 at 2; Osborne 111 (GX56); S-4 at 37 (GX5).
There is no basis for plaintiffs' contention that the exclusivity agreement "precluded
NCS from even considering a superior offer." OB 16. While the agreement barred NCS from
soliciting proposals from other parties during that limited period, nothing in the exclusivity
agreement prevented NCS from receiving alternative proposals. And the exclusivity agreement
expressly provided that it did not bind NCS to execute a transaction with Genesis. GX19. If NCS
did receive a proposal from another party it considered worth pursuing, it was free to cease
negotiations with Genesis, wait out the short remaining term of the exclusivity agreement, and then
negotiate with the third party. Sells 128-34 (GX59). NCS had previous experiences with parties
requesting agreements to negotiate with them exclusively for a limited period of time. At least one
party had terminated negotiations with NCS after it had refused such an agreement. S-4 at 34
(GX5). Thus, the NCS directors had good reason to believe that they had to accede to Genesis'
demand for a limited exclusivity period if "we wanted them to stay in the game" (Sells 128), but that
doing so did not commit them to a transaction with Genesis, especially if they received what in their
judgment was a superior proposal from another party before agreeing to a transaction with Genesis.

(footnote continued)
notes, plus $20 million for the NCS common stock.

G.

NCS and Genesis continue their negotiations and extend the exclusivity agreement.
After NCS signed the exclusivity agreement on July 3, Genesis provided NCS with

a draft merger agreement, together with a draft of the NCS noteholders' support agreement and draft
voting agreements to be entered into by Messrs. Outcalt and Shaw, who together held a majority of
the voting power of the NCS common stock. Hager 102 (GX51).
With respect to the voting agreements that Genesis required as a condition of any
transaction, director Outcalt testified:
My reaction was that it was very important to NCS that we keep Genesis in
the process. I did not object to the idea of a voting agreement in principle,
but I made no promises.
Again, my willingness to sign a voting agreement was contingent upon our
board approving a merger agreement with Genesis.
Outcalt 75 (GX57); see also Shaw 63-67 (GX60).
While Omnicare and Merrill Lynch continued to choose to stand mute, Genesis and
NCS negotiated the terms of the merger agreement over the next three weeks. Over the course of
those negotiations, the NCS independent committee and the Noteholder Committee persuaded
Genesis to improve the terms of its offer. Osborne 118 (GX56); Mencher 164-66 (GX55). The
parties were still negotiating productively on July 19, the initial expiration date of the exclusivity
agreement, so the exclusivity period was automatically extended to July 26. By that date, NCS and
Genesis were on the verge of executing a merger agreement and related voting agreements. E-mail
from Fish to LaNasa, 7/24/02 (noting all parties had approved transaction) (GX20). Genesis
proposed a further short extension of the exclusivity agreement so that it could finalize arrangements
with the noteholders, whose commitment was required. The NCS independent committee met by
telephone on the morning of July 26 to consider the Genesis request. Believing that NCS and
Genesis were close to reaching agreement on the definitive merger documentation, and with no basis
to suspect that Omnicare or anyone else was considering proposing an alternative transaction that
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would pay plaintiffs and other NCS stockholders anything, the independent committee authorized
an extension of the exclusivity period through July 31. Letter Agreement Extending Exclusivity
Agreement (GX21); Osborne 111-12 (GX56); Hager 127-28 (GX51).6
H.

July 26: Omnicare breaks its silence.
When the exclusivity agreement was entered into on July 3 and extended on July 26,

2002, NCS had not received any proposal from any other party that was competitive with Genesis'
offer. NCS had heard nothing from Omnicare for more than five months, except as relayed through
the Noteholder Committee, and had heard of no Omnicare proposal since April. And during the
entire span of Omnicare's year-long discussions with either NCS or the Noteholder Committee,
Omnicare never expressed any interest in any transaction other than an asset sale in bankruptcy that
would pay the NCS stockholders nothing. Thus, while the stockholder plaintiffs now treat Omnicare
as their champion, Omnicare before July 26 was intent on ensuring that the NCS stockholders would
go home empty-handed. Pollack 67 (GX58); Hodges 227-28 (GX53). On the afternoon of Friday,
July 26, after the Genesis/NCS exclusivity agreement had been extended, Omnicare, admittedly
aware since "the beginning of the week" (OB 18) that Genesis was close to a deal with NCS, faxed
to NCS a conditional indication of interest in a transaction. Letter from Gemunder to Outcalt dated
7/26/02 (GX23); see also Pollack 185-86 (GX58).
That fax proposed a highly conditional offer in which Omnicare would retire NCS's
debt at par plus accrued interest, and pay the NCS stockholders $3.00 cash for each of their shares.
The proposal was expressly conditioned on satisfactory negotiation of a merger agreement and on
6
During this time period, on July 26, 2002, the independent committee engaged Candlewood Partners to act as
co-financial advisor and to render a fairness opinion in connection with the Genesis transaction. Because the father of
a member of Brown Gibbons ran a fund that owned NCS debt, NCS felt that it would be pmdent to hire an advisor
without such a relationship. Outcalt 26-34 (GX57); Engagement Letter dated 7/26/02 (GX22).
Plaintiffs claim that the independent committee, specifically Sells, did not know of this issue, but the testimony
that they cite, see OB 12, only establishes that Sells did not know why the engagement letter for Candlewood Partners
was entered into on that particular date. Sells 57-58 (GX59). Moreover, the record is clear that Outcalt knew of the
issue. Outcalt 28-29 (GX57). The only effect that the Brown Gibbons issue might have had would be to favor

(footnote continued)
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Omnicare's satisfactory completion of due diligence. That condition - which plaintiffs never
mention in their opening brief- was crucial to Omnicare and one of the fundamental reasons why
NCS did not accept the offer. Noteholder Committee advisor Judy Mencher warned Omnicare CEO
Joel Gemunder that Omnicare "wouldn't get" NCS if it clung to its due diligence requirement. She
told him on Friday, July 26, that "the only way" he could succeed with his eleventh-hour bid was
to get a contract to NCS "without a due diligence requirement." Gemunder 160-71 (GX50). Ms.
Mencher believed that Mr. Gemunder understood her point, which was that "having a due diligence
out would mean that he [Gemunder] could walk away from the transaction and then the company
would be left with no acquirer." Mencher 91 (GX55); id. at 103.
But Omnicare did not drop the due diligence condition. Hartman 131-32 (GX52).
Gemunder testified that on July 26, he had been advised by Mencher that an NCS/Genesis deal was
going to be signed by the end of that weekend and that Omnicare's "only hope" was to make a
proposal without a due diligence condition; that he considered that advice "very real"; and that
nonetheless Omnicare determined to stick to its due diligence condition because Gemunder feared
"significant charges of waste of corporate assets and misuse of funds" if he proceeded without due
diligence. Gemunder 218-31 (GX50). Gemunder consulted his advisors on the subject "and acted
in accordance with their judgment, because they have to protect me against doing something
foolish." Id. at 160. In fact, Gemunder and his advisors "talked quite a bit about what Ms. Mencher
counseled us." But "[a]fter very thoughtful discussions with my advisors, both my investment
bankers and my legal advisers, we felt we had to include that statement in there." Id. at 166-67. In
Gemunder's view, the due diligence condition "sp[oke] for itself':
What we were trying to communicate to the board was we would need, in
order to satisfy our obligations to our shareholders, ... to do some
(footnote continued)
noteholders over shareholders. The fact that Outcalt, a major shareholder, knew of the point but chose to go forward
with the transaction indicates that the issue was not material.

meaningful due diligence. And all of you know why. And that we couldn't
be expected in a nonhostile environment to undertake an acquisition or a
merger without doing some due diligence.
Id.
The risks of proceeding without further due diligence, from Omnicare's perspective,
were so significant to Gemunder that he believed that incurring that risk, by proceeding with the
transaction with NCS without the due diligence, would have meant his job if the resulting transaction
was unfavorable. Gemunder 240 (GX50). The risk was so great to Gemunder that he was prepared
to lose the opportunity of a deal with NCS rather than proceed without more due diligence. Id. at
240-41. Gemunder explained the "exquisite discomfort" he felt over the July 26-28 weekend:
I was at this time [the weekend of July 26-28] in a state of exquisite
discomfort because I know what [NCS] wanted and I wanted to give it to
them but I also knew that I couldn't because of my responsibility to my own
stockholders.

We felt we didn't know enough. I was strongly advised - and you know
what it is like to disregard legal advice when given. You have to be
responsible for the outcome if it is not favorable. I felt I had to stay within
those bounds. I really didn't have an option.
Id. at 234-37. Gemunder characterized the decision he faced as a "judgment" that he and his
advisors had to make. Id. at 160.
Late on the afternoon of July 26, 2002, NCS representatives received voicemail
messages from Omnicare representatives asking to discuss the letter. Minutes of 7/28/02 meeting
at 2 (GX24); Gemunder 152 (GX50). The exclusivity agreement, as extended earlier that same day,
barred NCS from returning that call. Osborne 127-28 (GX56). Still, the independent committee met
by telephone on July 26 to consider its response. Id. at 123; S-4 at 41 (GX5). Committee member
Richard Osborne testified that, even apart from the exclusivity agreement, he would not have

-17-

considered it wise to risk a definitive deal with Genesis for the sake of pursuing Omnicare's "highly
conditional expression of interest." According to Professor Osborne,
•

7

•

[The independent committee] knew that without Genesis, we believed
without Genesis that it would be possible for Omnicare to change the deal.
I mean, say, well, we saw something in some document, so we're not going
to pay full value to the creditors, or we're going to reduce the $3.00 to a
dollar or 50 cents, or something. We would have been extremely vulnerable.
So there was a very careful discussion and a feeling that what I call, it's a
generational thing, bird in hand, before your time, but a certainty of - what
seemed to be the certainty of an imminent deal that would provide all the
things that we talked about repeatedly to lenders and to shareholders.
And if I may, just to finish, and we were mindful of the history of the
relationship with Omnicare; the repeated proposals of bankruptcy, the
difficulty in negotiating even the confidentiality agreement, absence of
contact, coming in at this amazing last minute.
So it was a very clear decision.
Osborne 128-29 (GX56); see also id. at 126-32; Sells 205-08 (GX59); Mencher 228-29 (GX55).
The NCS independent committee directed Glenn Pollack to forward a copy of the
Omnicare July 26 fax to George Hager of Genesis and to use the Omnicare letter as leverage to
extract a better deal. Osborne 132-34 (GX56). It worked. Genesis believed Omnicare's highly
conditioned indication of interest was made only for defensive purposes to disrupt Genesis'
negotiations with NCS. Hager 190 (GX51); LaNasa 86 (GX54); see also Sells 186-89 (GX59).
Nevertheless, after Pollack spoke to Hager on July 26 and requested a better offer, Genesis increased
its offer to NCS on July 27 with a proposal having a total consideration to debt and equityholders
of approximately $340 million (not including the value of payments to trade and other unsecured
NCS creditors that would be satisfied in full following the merger). Pollack 195-96 (GX58).
Genesis offered to redeem the NCS notes in cash at their full principal amount, plus accrued and
unpaid interest and a redemption premium - a $31 million increase in the cash payment from
Moreover, as was later disclosed by the CFO of Omnicare, Omnicare did not have the requisite consents tfom
its banks to draw upon the revolving credit facility funds it intended to use to purchase NCS. Froesel 261-65 (GX49).

-18-

Genesis to NCS's noteholders. Pollack 195-96 (GX58). Genesis also offered an approximately 80%
increase in the amount of Genesis stock to be delivered to NCS stockholders in the tax-free merger.
Hager 138-39 (GX51). Finally, Genesis agreed to reduce the termination fee in the merger
agreement from the $10 million it had originally proposed to $6 million. Id.; S-4 at 41 (GX5).
While Genesis' financial advisor, Greenhill & Co., ultimately advised Genesis that it would give
Genesis an opinion that its increased offer was fair to Genesis, the increased offer was "at the very
high end of the valuation range from [Genesis'] fairness perspective." Hager 135 (GX51); see also
id. at 153. Thus, the increased Genesis offer - including 0.1 share of Genesis common stock, or
o

,

approximately $1.75 in value for each share of NCS stock - pushed the limits of what the Genesis
board was willing to authorize Genesis negotiators to pay. As Joseph LaNasa, a Genesis director
and executive committee member, testified:
They may have had the ability to go up by hundredths of a fraction of a share,
but nothing substantially more than that. Nothing materially more than
that... . Even $1.75 was more than actually we wanted to do.
LaNasa 105 (GX54); see also Hager 186-87 (GX51).
Thus, the offer that Genesis' negotiators made to NCS on July 27 was at the outer
bounds of what Genesis could and would pay for NCS, and represented for all intents and purposes
the most favorable response to Omnicare's highly conditional indication of interest that NCS could
have expected to receive from Genesis. As Genesis' lead negotiator, George Hager, explained:
I didn't know if [the Genesis increased offer] was higher or not [than the
Omnicare indication of interest], I didn't know how to interpret that
[Omnicare] letter. Due diligence, outs, etc. So it was very, very difficult to
try to compare and contrast. Ours was a tax-free merger, theirs was
obviously a taxable merger. Or a taxable acquisition. And so it was very,
very difficult to compare on an exact basis. But I felt that was the
appropriate response, and at the very highest level that I was comfortable
paying for the business.
For negotiating purposes, Pollack and Hager agreed to value Genesis common stock based on a ten to twenty
day average of the closing price for Genesis stock. Pollack Aff, 11/7/02, ^ 2 (GX25). The NCS board, the independent
committee and Pollack were well aware that Genesis' closing stock price on 7/26/02 was $16.00 per share. Id.

Hager 136 (GX51).
And in proposing these improved terms on July 27, Genesis made clear that its new
offer was a "take it or leave it" proposition. If the revised proposal was not accepted and the
requisite agreements executed by the end of the day on July 28, Genesis would withdraw its offer
and terminate negotiations. Hager 149-51, 192 (GX51); LaNasa 94-96 (GX54). Genesis thus
remained adamant that it would not be used as a stalking horse. As George Hager again explained:
It was Genesis' view that there was a two-year period that NCS had
conducted a process to restructure itself, and had interest from many, many
parties. It was our interest to enter into exclusive negotiations after July 3,
to see if we could reach agreement that we believed was fair to the Genesis
shareholder and fair to all of the NCS stakeholders. If that could occur then
we would reach agreement. If it couldn't occur, they were more than free to
conduct an auction process or engage in any process they chose to, without
Genesis' involvement prospectively.
Hager 164 (GX51).
I.

July 28: The NCS directors decide to sign the improved Genesis deal.
The judgment that the NCS independent committee and the other directors Outcalt

and Shaw faced on July 28 was whether to lose a certain and definitive transaction with Genesis in
order to commence due diligence and negotiations with Omnicare- which had been invited long ago
by NCS to bid for the company, had had more than ample opportunity to do so, had eschewed
negotiation with the NCS board in favor of dealing with the NCS debtholders, had long refused to
make any proposal that provided anything to the NCS stockholders, and was even then conditioning
its interest on yet additional (and undefined) due diligence (and other undetermined conditions) and
negotiation of a merger agreement, with all the attendant pitfalls, traps and risks. NCS and its
representatives had no reason to doubt George Hager's unequivocal warning that Genesis would
walk away from the table if its deal was not signed by midnight on July 28. Pollack 189 (GX58);
Sells 89-90 (GX59); Osborne 126-27 (GX56). And if that happened, there would be nothing to stop
Omnicare from abandoning its July 26 indication of interest altogether, reducing its offer, returning

to its insistence on a purchase of NCS assets in bankruptcy or taking any number of alternatives
harmful or far less attractive to Genesis. Osborne 128-29 (GX56). Indeed, as Judy Mencher of the
Noteholder Committee - who had no reason to favor Genesis over Omnicare - testified, "Omnicare
already had shown themselves as being unable to complete a transaction that people had agreed to;
hence, I thought there was a huge amount of risk going back to Omnicare, because I was afraid it
would chase Genesis away, and a bird in hand is always worth more than two in the bush." Mencher
194 (GX55); see also id. at 229 ("if you have two parties both willing to pay the bondholders in full
and one has no contingencies and one has a contingency, the safer bet would always be to go
forward with the one with no contingencies."); Pollack 235-37 (GX58).
In substance, the risk that Omnicare's due diligence condition imposed on NCS was
the converse of the view, so strongly held on the Omnicare side, that Omnicare could not bear the
risk of dropping the due diligence condition. The Omnicare side, even after having been told by
Mencher that a due diligence condition would doom its bid, refused to drop the condition because
it feared that information obtained in further due diligence would undermine the price Omnicare was
ostensibly offering. Gemunder 218-31 (GX50). That very risk that due diligence might cause
Omnicare to withdraw its bid is the very same reason that NCS could not afford to lose the Genesis
merger. Gemunder testified that he was in "exquisite discomfort" because while he understood that
his July 26 proposal would fail if conditioned on due diligence, he had determined that Omnicare
could not prudently drop the condition. Id. at 234-35. The NCS directors faced a similar "exquisite
discomfort" and similarly had to decide what in their judgment would be the most prudent choice
under the circumstances. The "exquisite" risks for one were the same for the other.9

Omnicare continued to demand due diligence even after it began its tender offer on August 8,2002, see Amend.
No. 1 to Omnicare 14D-1, Item 5 (Gemunder Letter of August 8,2002) (GX26), and did not unequivocally abandon that
demand until Aueust 27. see Amend. No. 8 to Omnicare 14D-1, Item 5 (Gemunder Letter of August 27, 2002) (GX27).

The NCS independent committee met by telephone on July 28 to consider its
response to the enhanced Genesis offer. Osborne 136-37 (GX56); Minutes of July 28,2002 meeting
(GX24). Glenn Pollack updated the independent committee on the terms of that offer and on the
Genesis demand that definitive documentation be executed by midnight that night or it would walk
away. S-4 at 41 (GX5). Outside legal counsel briefed the committee on the material terms of the
merger agreement and the related documents, including the terms and effects of the stockholder
voting agreements and provisions of the merger agreement preventing NCS from accepting superior
proposals in the future. Id. at 41-42. In particular, legal counsel reminded the NCS independent
committee that the merger agreement required NCS to submit the merger to a vote of the NCS
stockholders, and because NCS stockholders representing in excess of 50% of the outstanding voting
power would enter into commitments to vote their shares in favor of the merger agreement,
stockholder approval of the merger would be assured even if the NCS board of directors were to
withdraw or change its recommendation. Id. at 42. The board discussed the restrictions in light of
§ 203 of the Delaware General Corporation Law. Minutes of July 28, 2002 meeting at 3 (GX24).
Legal counsel discussed the limited circumstances in which NCS could be required to pay a
termination fee to Genesis, and noted that a significant reduction in the termination fee, from $10
million to $6 million, had been negotiated. S-4 at 42 (GX5). The independent committee was also
informed of various individual benefits that Messrs. Shaw and Outcalt would derive from the
Genesis merger, including the agreement under which Mr. Outcalt would enter a guaranteed fouryear consulting relationship with Genesis following the closing of the merger. Id:, Shaw 117-18
(GX60).
At the same meeting on July 28, Candlewood Partners presented the NCS
independent committee with a summary of its financial analyses of the merger and orally delivered
its opinion (which was later confirmed in writing) that the proposed merger exchange ratio of 0.1
shares of Genesis common stock for each share of NCS Class A common stock and NCS Class B
-22-

common stock was fair, from a financial point of view, to the holders of NCS common stock.10
Pollack at 206, 209-17 (GX58); Osborne 139-40 (GX56); Candlewood Partners fairness opinion and
presentation (GX28); 14D-9 at 10 (GX4).
Following further discussion and review, the NCS independent committee
unanimously determined that the merger agreement and the transactions contemplated thereby were
advisable, fair, and in the best interests of all of NCS's stakeholders (other than Messrs. Outcalt and
Shaw) to whom the NCS board of directors owed a fiduciary duty, and recommended that the full
NCS board of directors (and NCS stockholders) approve and adopt the merger agreement and the
transactions contemplated thereby. Professor Osborne summarized the reasons why the committee
recommended approval of the Genesis deal:
Because there was a significant recovery for shareholders. Because the
senior lenders would be paid in full and the noteholders were being paid in
full, along with accrued interest. We were avoiding a bankruptcy with a
company that was in this zone of insolvency.
We had an opportunity to participate in the future of Genesis by way of the
merger. As I recall -1don't have to tell you, it was a merger into Genesis,
so in a way we're dealing with the shareholders of Genesis merged into and
they would be the owners along with our shareholders as a result.
We had reason to believe that the exchange of stock would be tax-free. It
was highly certain. And we were surrounded otherwise by - at that point
highly certain - by uncertainty and the realization that without Genesis, we
were right back in the zone of insolvency, with all our major lenders - with
the default on all of our major lenders.
And we had Omnicare out there and the whole history of OmniCare that
we've talked about, where they repeatedly try to put us in bankruptcy, or at
least their proposals would have resulted in that. And the more recent
proposal, which was highly conditional, came in at a time that was very
suspect, did not assure that there would be full recovery for creditors, or that
the amount that they were talking about for stakeholders - or for shareholders
would have been realized, because of the due diligence and other conditions
that they included in their what I would call sort of proposal to begin a
negotiation.
Plaintiffs claim that the NCS board did not seek a collar on the value of Genesis' stock. OB 29. In fact, there
were discussions of a collar but no agreement was reached. Pollack Aff. dated 11/7/02, K 3 (GX25).
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So for those reasons, it was very clear that we were doing the best thing -1
felt very clear, I was doing the best thing for the - for our stakeholders, the
creditors, as well as the shareholders. And so I voted for recommending it
to the full board.
Osborne 143-45 (GX56). Boake Sells, the other member of the independent committee, concurred:
We had a very small window in which to do this [deal with Genesis]. And
there were so many reasons to accept this offer that were so superior to
anything that Omnicare had put on the table, that it was a slam dunk in my
mind to do what we did, because the Omnicare proposal and Omnicare's
behavior had been so unsatisfactory.
Sells 90 (GX59);11 see also 14D-9 at 8-10 (GX4).
At a telephonic meeting of the full NCS board of directors that same day, the board
received the recommendations of the NCS independent committee on the proposed Genesis merger
agreement; NCS's financial advisor and outside legal counsel made the same presentations they had
made to the independent committee that morning, Pollack 217 (GX58); and the full board voted
unanimously to approve the Genesis merger. The NCS board members discussed and fully
understood the import of their actions. As director Boake Sells testified:
It takes the form of saying, let's be very clear with each other; by doing this,
we are shutting down our auctions and, therefore, enabling this proposal
that's on the table, this is July 28th now, to go forward as a very probable
winner. And that we have done this with full knowledge that we are
truncating the ability to take any other opportunity.
Sells 89 (GX59); see also Outcalt 99-100 (GX57) (noting that he was fully aware of the merger
agreement's restrictions); Shaw 72-75 (GX60) (same); Osborne 154 (GX56) (same).

Plaintiffs chide Mr. Sells for failing to remember the exact words that Omnicare used to express the highly
conditional nature of its July 26 indication of interest. OB 20. Mr. Sells testified on deposition that Omnicare's July
26 letter used the words "currently intends" as a means of qualifying its indication of interest in paying off NCS's debt.
"Currently intends" are the words that Omnicare used in its tender offer documents on August 8. Omnicare tender offer
dated 8/8/02 at 1 (GX29) ("We currently intend after the proposed merger with Omnicare to pay-off NCS HealthCare's
line of credit.") (emphasis added). The July 26 indication of interest was conditioned differently, but no less expressly,
and no less significantly. The fact that Omnicare conditioned its indication of interest on the satisfactory completion
of due diligence and the negotiation of a merger agreement, rather than by using the "currently intends" construction,
does not make that indication of interest any more certain, and does not render unreasonable the decision of the NCS
independent committee and board of directors to favor the much more definitive Genesis merger.

Moreover, the approval of Messrs. Outcalt and Shaw establishes conclusively that
the reason that the NCS directors voted unanimously in favor of the Genesis merger agreement was
their considered judgment that it was in the best interests of NCS stockholders at the time it was
approved. Outcalt and Shaw were the two largest NCS stockholders. If they thought there was any
realistic prospect of signing a deal with Omnicare on the terms suggested in the July 26 proposal,
Outcalt and Shaw together would have millions of dollars worth of motive to withhold their support
for the Genesis merger, let the exclusivity period lapse, and pursue a transaction with Omnicare. As
Shaw explained: "I became convinced that if the board thought that the merger was good for all our
constituents and asked that I sign a voting agreement, that it would be a good thing for me to do.. .
I signed this agreement as a shareholder, because I wanted to." Shaw 65, 67 (GX60).
In sum, after two years of canvassing the market and considering all manner of
potential transactions, with cognizance of the highly uncertain nature of the Omnicare proposal, and
in light of the real possibility of insolvency, the NCS board of directors had ample reason to support
its judgment on July 28 that the very real risk of losing the Genesis transaction outweighed the
potential benefit of pursing Omnicare's highly conditional indication of interest. Pollack 239-40
(GX58). As NCS director Sells testified: "[t]he biggest consequence [of pursuing the Omnicare
indication of interest] would be losing that Genesis deal, which I couldn't stand the thought." Sells
219 (GX59).
J.

NCS executes the merger agreement, and Messrs. Outcalt and Shaw sign the voting
agreements.
Following the meetings of the NCS independent committee and the NCS board of

directors, representatives of NCS and Genesis finalized and executed the merger agreement and the
related documents on July 28. Merger Agreement (GX1); S-4 at 43 (GX5). The NCS directors were
fully familiar with the material terms of the merger agreement at the time they signed it. Outcalt 91
(GX57). ("I had reviewed a number of drafts of the merger agreement over the course of the

preceding weeks. What I did prior to signing that merger agreement was to be certain that I
understood any changes that had been made since I had last reviewed it, which would have been a
few days earlier.").12
That same evening, Messrs. Outcalt and Shaw executed the voting agreements by
which they agreed to vote their NCS stock in favor of the merger and against any competing
proposal. Outcalt, Shaw Voting Agreements (GX3, GX2); S-4 at 43 (GX5).
K.

Subsequent events.
On July 29,2002, hours after the NCS/Genesis transaction was executed, Omnicare

faxed a letter to NCS restating its conditional indication of interest and attaching a draft merger
agreement. Later that morning, Omnicare issued a press release publicly disclosing the indication
of interest, in violation of the non-disclosure obligations contained in Omnicare's confidentiality
agreement with NCS. GX30; 14D-9 at 10 (GX4); S-4 at 43-44 (GX5).
On August 8, 2002, Omnicare commenced a tender offer for the NCS shares at a
price of $3.50 per share. GX29. By letter dated the same day, Omnicare expressed a desire to
discuss the terms of the offer with NCS. GX26. Omnicare's letter continued to condition
Omnicare's proposal on satisfactory completion of a due diligence investigation of NCS, a condition
conspicuously absent from Omnicare's tender offer materials distributed to NCS stockholders. 14D9 at 10 (GX4); S-4 at 45 (GX5). Omnicare also backslid, no longer willing to say that it "will" pay
off NCS's debt, but only that it "currently intends" to do so. GX29.
On August 8,2002 and again on August 19,2002, the NCS independent committee
and full board of directors met separately to consider the Omnicare tender offer in light of the
Genesis merger agreement. NCS's outside legal counsel and NCS's financial advisor attended both
Plaintiffs claim that neither of the independent committee members read the merger agreement before signing
it. OB 23. But the deposition testimony cited by the plaintiffs only establishes that Sells and Osborne did not recall
precisely when they first received copies of the merger agreement, not that they were unaware of the contents of the
merger agreement before signing it. Sells 64, 65 (GX59); Osborne 146-47 (GX56).
12

meetings. As a result of those meetings and the discussions and analyses provided at each, the NCS
board recommended that the NCS stockholders reject the Omnicare tender offer. 14D-9 at 10-12
(GX4); S-4 at 45-46 (GX5).
On September 10, 2002, NCS requested and received a waiver from Genesis
allowing NCS to enter into discussion with Omnicare without first having to determine that
Omnicare's proposal was a superior proposal under the Genesis merger agreement (§ 5.3(c)(iv)) and
without having to require Omnicare to enter into a confidentiality agreement on terms no less
restrictive than the Genesis/NCS confidentiality agreement. On September 13, NCS's legal and
financial advisors met with Omnicare CEO Joel Gemunder, and thereafter on several occasions with
Omnicare's advisors, to discuss Omnicare's tender offer and merger proposal. S-4 at 46-47 (GX5).
It was not until October 6, 2002 - more than two months after submitting its highly
conditional indication of interest on July 26 - that Omnicare made an irrevocable offer to purchase
all outstanding NCS common stock for $3.50 per share. Omnicare Merger Agreement (GX32 at ex.
(a)(5)(A)). In response to that latest Omnicare offer, the NCS board voted to withdraw its
recommendation that the NCS stockholders approve the Genesis merger. In announcing that
recommendation, NCS explained that it does not have the right to terminate the Genesis merger
agreement. S-4 at 50-51 (GX5).
SUMMARY OF ARGUMENT
Plaintiffs' fiduciary duty attack on the July 28, 2002 decision of the NCS board of
directors and its independent committee fails to come to grips with the record, and while doctrinaire
in its approach, is incompatible with settled Delaware doctrine.
For two years, NCS had searched desperately for a buyer to save it from a
bankruptcy that would provide no return to the stockholders and losses to its debtholders. In July
2002, it finally found a savior in the form of Genesis. The Genesis offer provided the certainty of

