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NATURE AND STAGE OF THE PROCEEDINGS
After a search for restructuring alternatives spanning over two
years, the NCS board of directors (the "NCS Board"), managing an insolvent
company, entered into a stock-for-stock merger agreement with Genesis Health
Ventures, Inc. ("Genesis") on July 28, 2002 (the "NCS/Genesis Merger"). Two
days earlier, on July 26, 2002, Omnicare, Inc. ("Omnicare") - which had histori
cally targeted NCS's financial weakness and sought to exploit it by proposing
various bankruptcy asset purchase offers and negotiating directly with NCS's
creditors - proposed for the first time a highly conditional "offer to negotiate."
_
With Genesis threatening to pull the only viable proposal
received over the last two years by midnight July 28, and faced with the threat
that Omnicare would revert to its bankruptcy offers, the NCS Board agreed to
the merger with Genesis. As the Court of Chancery explained, "at the time the
[NCS] directors acted to meet the Genesis deadline, the only proposal reasonably
available to them was the one they adopted." (Op. at 45)' Moreover, the NCS
Board's decision was fully supported by two shareholders (who are also direc
tors), and who together would have had nearly $7 million to gain from the
Omnicare proposal had it been firm. Under any legal standard of review, the
sound decision made by the NCS Board on July 28, 2002 was correct.
Thereafter, on July 30, 2002, several NCS shareholders (herein
after "Plaintiffs") began filing class actions seeking to enjoin the NCS/Genesis
Merger. After these actions were consolidated on August 30, 2002, Plaintiffs
filed their Consolidated Amended Complaint (the "Complaint") on September
20, 2002. On November 3, 2002, Plaintiffs filed their motion for a preliminary
injunction.
On November 14, 2002, the Court of Chancery heard oral
argument, and issued a memorandum opinion and order denying injunctive relief
on November 22, 2002. The Court's decision was premised on the strong factual
record regarding the NCS Board's diligence in approving the NCS/Genesis
Merger, noting that "[t]he overall quality of testimony given by the NCS direc
tors is among the strongest this Court has ever seen. All four NCS directors

1

In re NCS HealthCare. Inc. S'holders Litis.. Consol. C.A. No. 19786
(Del. Ch. Nov. 22, 2002), herein called ("Op.") (attached as Exhibit A to Plain
tiffs' Opening Brief).

were deposed, and each deposition makes manifest the care and attention given
to this project by every member of the board." (Op. at 39 n.46 (emphasis
added)) Accordingly, the Court held that "the record before the court does not
support even a preliminary finding that the NCS directors failed to fulfill their
fiduciary duties when they 'shopped' Omnicare's proposal to Genesis, obtained a
substantial improvement in the terms of that offer and then approved the transac
tion without contacting Omnicare. The process they followed was certainly a
rational one, given the circumstances they then confronted." (Op. at 41) The
Court further held that even under "the more exacting Revlon standard [which
Plaintiffs argue is the operative standard of review], the directors acted in
conformity with their fiduciary duties in seeking to achieve the highest and best
transaction reasonably available to them." (Op. at 41)
Moreover, the Court below considered the effect of the Section
251(c) provision in the NCS/Genesis Merger Agreement and certain voting
agreements (the "Voting Agreements") under Unocal, finding that: "In the
circumstances of this case ... director approval of the voting agreements, even in
conjunction with the Section 251(c) provision in the merger agreement," did not
act "as an unreasonable 'lock-up' of the Genesis transaction." (Op. at 44)
Further, in rejecting Plaintiffs' claim that the NCS Board abdicated its fiduciary
duties by virtue of the Section 251(c) provision, the lower Court explained that
"[i]t is simply nonsensical to say that a board of directors abdicates its duty to
manage the business and affairs' of a corporation under Section 141(a) of the
DGCL by agreeing to the inclusion in a merger agreement of a term expressly
authorized by Section 251(c) of that same statute." (Order Refusing Application
to Certify Interlocutory Appeal ("Order") at 6 (BN444.6); Op. at 31)
Thereafter, Plaintiffs sought certification of an interlocutory
appeal, which was denied on November 26, 2002. On December 4, 2002, the
Supreme Court vacated an earlier order denying Plaintiffs' application for an
interlocutory appeal, and instead granted the order and consolidated the appeal
with No. 605, 2002. This is the answering brief of NCS, Boake A. Sells and
Richard L Osborne (the "NCS Defendants").
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SUMMARY OF ARGUMENT
1.
Denied. The Court of Chancery applied well-settled law in
concluding that the NCS Board did not breach its duty of care in approving the
NCS/Genesis Merger. The Court below correctly applied the business judgment
standard of review to the NCS Board's decision to approve the NCS/Genesis
Merger because it is a stock-for-stock merger that does not result in a change of
control. Moreover, even under Revlon. the Court below properly concluded that
the NCS Board's actions were reasonable given its precarious financial condi
tion, prior experiences with Omnicare's insistence upon a bankruptcy asset sale,
Genesis' firm offer and intention to walk away if the proposed transaction was
not executed by midnight July 28 and the numerous conditions (particularly the
due diligence condition) in Omnicare's July 26 "offer to negotiate." The Court
of Chancery also correctly found that the various deal protection provisions in
the NCS/Genesis Merger, and most specifically the inclusion of a Section 251(c)
provision in the merger agreement and approval of the Voting Agreements, were
reasonable under Unocal. Finally, the Court of Chancery properly rejected
Plaintiffs' implausible claim that the NCS directors abdicated their duties under
Section 141(a) of the Delaware General Corporation Law (the "DGCL") by
approving a provision in the NCS/Genesis Merger that is expressly authorized by
Section 251 (c) of the DGCL. Nothing about this Court's decision in Ouickturn
should change that result.
2.
Denied. The Court of Chancery properly held that because
Plaintiffs failed to establish a reasonable probability of success, there was no
need to determine whether Plaintiffs would be irreparably harmed or balance the
equities.

3

STATEMENT OF FACTS2
A.

NCS Actively Explores The Marketplace For Strategic
Restructuring Alternatives, And Finds No Success

In late 1999, NCS became increasingly affected by deteriorating
market conditions on the healthcare industry, stemming primarily from reduc
tions in reimbursements from government and third-party programs. (Op. at 5;
Outcalt 12-13 (BN589))3 NCS also had difficulty collecting accounts receivable,
and its stock price plunged. (Op. at 5; Outcalt 13 (BN589)) In July 2000, a
committee was formed (the "Ad Hoc Committee") to represent the interests of
the holders of NCS's subordinated debentures (the "Notes"). (Op. at 6; A824)
By spring 2001, NCS was in default on approximately $350 million in obliga
tions, including $206 million in senior debt and $102 million in Notes, with the
remainder consisting of outstanding trade debt to its primary pharmaceutical
supplier.
Earlier, NCS began exploring strategic alternatives to ensure its
long-term viability and to protect the interests of all its stakeholders. (Op. at 5;
A82) In February 2000, NCS retained UBS Warburg LLC ("UBS Warburg") to
identify potential acquirors and possible equity investors. (Op. at 5; A82-89)
UBS Warburg contacted over fifty different entities to solicit their interest in a
variety of transactions with NCS. (Op. at 5; BN79-92) By October 2000,
however, UBS Warburg's efforts had produced only one non-binding indication
of interest, substantially less than the face value of NCS's senior debt. (Op. at 5
6; A825) In December 2000, NCS terminated UBS Warburg and engaged
Brown, Gibbons, Lang & Company L.P. ("Brown Gibbons") as its exclusive
financial advisor. (Op. at 6; Pollack 26 (BN603))

2

The NCS Defendants rely (where possible) upon the detailed recitation
of facts in the lower Court's opinion, including the descriptions of the parties,
which was derived from the well-developed record in this case.
3

References to the Appendix filed by Plaintiffs are cited as "A ."
References to the NCS Defendants' Appendix are cited as "BN ." References
to Appellants' Opening Brief are cited as "OB at ."
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By early 2001, full recovery for NCS's creditors was "remote,"
and recovery for NCS shareholders seemed impossible. (Op. at 6; A825) NCS
invited several parties to conduct due diligence, and negotiated extensively with
some. These efforts, however, did not result in any proposal that NCS believed
provided an acceptable recovery to its stakeholders. (A825) In at least one
instance, an initial proposal was revised downward by over 20% after the offeror
conducted its due diligence review. (BN121; BN141-42)
B.

Omnicare Attempts To Buy NCS's Assets Out Of
Bankruptcy, While NCS Attempts To Strike A Deal
Providing Fair Value To All Stakeholders

By June 2001, Joel Gemunder (Omnicare's President and CEO)
had targeted NCS for an asset sale under Section 363 of the United States
Bankruptcy Code. Gemunder believed this was an attractive opportunity to
eliminate one of Omnicare's direct competitors during a period of financial
instability. (Froesel 79 (BN464)) An internal Omnicare memorandum dated
July 2001 reflects this expectation: 'TOmnicare] Imlanagement expects to be
able to structure a transaction valuing NCS based on a discount from its out
standing debt, which has a current book value of $309.4 million and an estimated
market value of $132 million, reflecting NCS' current state of financial distress."
(BN135-36 (emphasis added))
To this end, Gemunder approached Kevin Shaw (NCS's Presi
dent) at an industry conference in July 2001 and expressed interest in a transac
tion with NCS. (Gemunder 13 (BN473)) After consulting with the NCS Board,
Shaw invited Omnicare to begin discussions with NCS's financial advisors.
(A825) On July 20, 2001, Omnicare made its first Section 363 proposal for $225
million, subject to due diligence review. (Op. at 6; A90) This proposal failed to
provide full recovery to NCS's creditors, let alone any recovery for NCS's
shareholders. Thereafter, on August 29, 2001, Omnicare made a second Section
363 proposal for $270 million, still well below NCS's debt liability and provid
ing absolutely nothing to NCS shareholders. (Op. at 7; BN152-53)
To foster negotiations, NCS had sent Omnicare a standard
confidentiality agreement previously executed by at least thirty-six other parties
investigating potential transactions with NCS. (BN124-33) This agreement was
particularly important to NCS in light of Omnicare's position as NCS's largest
competitor. (Op. at 7; Froesel 22-23 (BN456)) Institutional pharmacy compa
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nies like Omnicare and NCS have a proprietary interest in the cost structures of
their pharmacies, and endeavor to keep such pricing information confidential.
(Op. at 7 n.2; Hodges 184-85 (BN522)) Omnicare, however, refused to execute
the confidentiality agreement in the form provided and, in particular, objected to
a provision prohibiting it from soliciting NCS's customers outside the ordinary
course of Omnicare's business. (Op. at 7; A826) Not surprisingly, during this
time Omnicare was attempting to steal NCS's customers through an internal
effort called an "NCS Blitz." (Op. at 7 n.3; Froesel 33 (BN457)) In late Septem
ber 2001, after protracted discussions, Omnicare executed a modified confidenti
ality agreement (Op. at 7), and NCS provided most of the due diligence NCS had
requested except for certain highly sensitive, non-public competitive informa
tion. (BN181-278, BN282-83)
In October 2001, tired of receiving low-ball proposals from
Omnicare, NCS sent Glenn Pollack (of Brown Gibbons, NCS's financial advisor)
to meet with Omnicare's financial advisor (Merrill Lynch) to discuss Omnicare's
interest in NCS. (Berlin 79-80 (BN449)) At this meeting, Pollack identified $77
to $87 million worth of synergies in a potential NCS/Omnicare combination and,
in recognition of these synergies, sought a non-bankruptcv transaction that would
provide value to all NCS stakeholders. (Op. at 8; Pollack 64-68, 73-77 (BN60508); A99-102) Omnicare, however, indicated it was not interested in anything
other than a Section 363 sale. (Pollack 67-68 (BN606)) Pollack made similar
overtures to Omnicare's advisors in January 2002, and (as the Independent
Committee was later made aware at a May 23 meeting) Omnicare failed to ever
provide a meaningful response. (Pollack 64-66 (BN605-06); BN330) Indeed,
Omnicare's financial advisor admits that he made no attempt (nor is aware of any
attempt made by Merrill Lynch) to contact Pollack between November 15, 2001
to July 22, 2002 to discuss any transaction, let alone one offering recovery to
NCS shareholders. (Hartman 132 (BN513))
C.

To Pressure NCS Into Accepting A Bankruptcy Deal,
Omnicare Deals Exclusively With The Ad Hoc Committee

By mid-November 2001, Omnicare was frustrated with NCS's
refusal to accept a bankruptcy offer and, therefore, abandoned discussions with
NCS and began negotiating exclusively with the Ad Hoc Committee. (Op. at 8;
Pollack 69-71 (BN606-07)) Gemunder believed that for the right price, the Ad
Hoc Committee (which had already threatened to put NCS into bankruptcy)
would force NCS into a deal favorable to Omnicare. (BN445 ("Joel [Gemunder]
6

agree on price with DDJ. DDJ tell mgmt what deal is"); Gemunder 62
(BN474.2) (testifying "[w]hat they [Ad Hoc Committee] told me was that if I
paid them enough money, they would take all the risk and deliver the company to
me")) As Judy Mencher, head of the Ad Hoc Committee, explained to Sells:
"[NCS] better hurry because ... Omnicare, if they think the train is leaving the
station, will buy the bonds at [my] price." (BN328)
In February 2002, the Ad Hoc Committee informed the NCS
Board that Omnicare had prepared a third Section 363 bankruptcy proposal for
$313,750,000. (Op. at 8; A109-68) In fact, Mencher had believed she and
Omnicare had agreed on a Section 363 deal in January 2002. (Mencher 78
(BN554)) Subsequently, however, Omnicare sent the Ad Hoc Committee a term
sheet and asset purchase agreement that did not reflect that deal. (Op. at 8;
Mencher 85-86 (BN555-56)) Although the Ad Hoc Committee was dissatisfied
with many of the terms in Omnicare's draft agreement, and believed it did not
fairly represent the terms it had agreed to, it nevertheless forwarded the proposal
to NCS for its review in April 2002. (A827) Again, this proposal was lower
than the face value of NCS's debt, and provided no recovery to NCS's sharehold
ers. (Hodges 228-29 (BN527)) Despite Mencher's stark warnings about forcing
a bankruptcy (BN328), NCS promptly informed the Ad Hoc Committee that it
was not interested in Omnicare's proposal - or any other bankruptcy proposal
that did not provide for NCS equity - and would not participate in the Ad Hoc
Committee's bankruptcy sale discussions with Omnicare. (Pollack 88-89
(BN611)) Omnicare failed to meaningfully respond to the Ad Hoc Committee's
comments on these documents. (Mencher 85-86 (BN555-56))
D.

Unlike Omnicare, Genesis Proposes A Transaction That
Provides Recovery For All NCS Stakeholders

In the late 1990s, Genesis had struggled when government
reimbursements for Medicare and Medicaid declined and declared bankruptcy in
2001. (Op. at 9; Hager 12 (BN491)) After a successful restructuring, Genesis
took steps toward financial recovery by focusing on the health services portion
of its business and targeting growth opportunities by acquisition. (Hager 57
(BN498)) Along the way, Genesis lost a bidding war to Omnicare to acquire the
assets of American Pharmaceutical Services ("APS") out of bankruptcy, leading
to bitter feelings between the principals of both companies. (Op. at 9; Hager
187-90 (BN510-11))
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In January 2002, representatives of the Ad Hoc Committee
contacted Genesis regarding a possible transaction with NCS. (Op. at 9;
Hager 18-19 (BN493)) Genesis executed NCS's standard confidentiality agree
ment quickly and began a due diligence review. (Op. at 9; BN321-25;
Pollack 112 (BN614)) Early in negotiations, Genesis indicated that any proposal
it made would be conditioned upon a significant majority of the bondholders and
controlling voting interests supporting the transaction. (Hager 42-43 (BN497))
Around this time, NCS began to forecast improved operating performance due to
certain initiatives management had taken to improve cash flows. (Op. at 9;
Osborne 37-38 (BN573-74)) Notably, however, this did not change its overall
perilous financial condition considering its outstanding debt obligations.
(Osborne 38-39 (BN574))
In March 2002, the NCS Board created an Independent Commit
tee, consisting of Boake Sells and Professor Richard Osborne, to ensure an evenhanded approach for all NCS constituencies in any transaction. (Op. at 9-10;
Sells 44-45 (BN641); Osborne 31 (BN572)) The entire NCS Board, however,
retained authority to approve any transaction, and the Independent Committee
retained the same legal and financial counsel as the NCS Board. (Op. at 10) On
May 14, 2002, the Independent Committee met to review the status of the
restructuring process. (A264-68) At that time, NCS had not received any
proposals that would have provided recovery for all of its stakeholders, although
the Independent Committee felt that preliminary negotiations with Genesis
showed promise.4 (Id.) Pollack recommended at this meeting that NCS utilize a
"stalking-horse merger partner" to obtain the highest possible value in any
transaction (Pollack 166 (BN622)), and the Independent Committee (at the time)
believed this approach made sense. However, no "stalking horse" could be
found - indeed, Genesis flatly refused to serve as a stalking horse, and threat
ened to walk away if NCS used its offer in that manner. Neither the NCS
Independent Committee nor its advisors ever initiated an active bidding process
for NCS. (On. at 30: see also Pollack 86 (BN61IT)
In June 2002, Genesis proposed a transaction with no associated
bankruptcy filing (although for less than the full amount of NCS's outstanding

4

By this time, Mencher felt there was "a huge amount of risk going back
to Omnicare, because I was afraid it would chase Genesis away, and a bird in a
hand is always worth more than two in the bush." (Mencher 194 (BN560))
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debt), and - for the first time since NCS began its search for restructuring
alternatives - recovery for NCS shareholders of $7.5 million in Genesis stock.
(BN333-35; Pollack 119-21 (BN615)) NCS continued to press Genesis to
improve its offer. By July 3, Genesis had improved its offer significantly.
NCS's Noteholders would receive par value for their notes, paid with a mixture
of Genesis stock and cash, NCS's equity holders would receive $24 million in
Genesis stock, and NCS's trade obligations would be assumed in full. (BN338)
This proposal was far superior to Omnicare's last Section 363 proposal. (Op. at
36) Genesis, however, refused to proceed further without an exclusive negotiat
ing agreement. (Op. at 12-13; Hager 77 (BN502))
Not wanting to lose Genesis, and given that no other comparable
proposals had surfaced over the past two years, NCS entered into an exclusive
negotiating agreement with Genesis on July 3, 2002 (the "Exclusivity Agree
ment"). (Osborne 107-08 (BN579); A348-51) Indeed, as Independent Commit
tee member Osborne explained:
We were in a situation where a promising opportunity was
developing with Genesis. One that had the promise of substan
tial recovery for - for creditors ... , and also the chance of a
significant value for shareholders.
The company continued to be circling insolvency. We had
talked to 50-plus companies and none had resulted in a deal. We
had OmniCare, who had repeatedly offered only bankruptcy and
no recovery for shareholders.
We were very mindful of our responsibility to all the stake
holders, but particularly given our perilous condition to the
noteholders and senior debt. And of course in this case, because
of the chance of recovery for shareholders, it was very clear to
me that we should be extremely careful to nurture and preserve
this opportunity given the circumstances.
We had been given analyses that showed negative value, looking
at it every possible way for the equity, and here we were going
to have - at NCS we were going to have a recovery.
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So I was very clear that signing that agreement in order - and of
course, they made it - they were adamant that that would be
required to move forward. It was very clear to me that I was
doing my duty when we - when I agreed to sign that agreement,
[I was] crystal clear [it] was the right decision to make on behalf
of the stakeholders.
(Osborne 107-08 (BN579))
Moreover, both members of the Independent Committee under
stood that a reasonably brief exclusive negotiating period with Genesis (two
weeks with a one week extension if the parties were still negotiating in good
faith) was necessary and reasonable to determine "if a firm deal could be
negotiated between NCS and Genesis." (Op. at 36; Osborne 103-04 (BN578))
There was no reason to suspect that, at this time, contacting Omnicare would
lead to anything other than a bankruptcy proposal. (Id.) Indeed, "Omnicare
would have continued to press for a bankruptcy transaction in which Noteholders
[would receive] less than face value for their Notes and the NCS stockholders
[would receive] nothing." (Op. at 35, citing Hodges 252-53 (BN529)) Thus, the
Independent Committee made a rational, reasonable and informed decision to
enter into the Exclusivity Agreement. (Op. at 36-37) Critically, the Exclusivity
Agreement did not restrict the NCS Board from rejecting a Genesis proposal (if
warranted) when the agreement lapsed. (Sells 128, 131-34 (BN650-52); Osborne
107-08 (BN579)) Later that day, Genesis provided NCS with a draft merger
agreement, a draft of the Noteholders agreement, and draft voting agreements for
Outcalt and Shaw. (Hager 102 (BN505)) NCS continued to seek a higher offer
price and other concessions from Genesis. (Pollack 184-85 (BN623))
Although substantial progress had been made toward a firm
proposal, NCS and Genesis were unable to finalize a definitive merger agree
ment and secure a consensus among the Noteholders prior to the July 26, 2002
expiration date of the Exclusivity Agreement. By telephonic meeting held on the
morning of July 26, 2002, the Independent Committee, believing a final agree
ment was imminent and fearful of losing Genesis altogether, authorized an
extension of the Exclusivity Agreement through July 31,2002, as requested by
Genesis. (BN358; Osborne 111-13 (BN580))
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E.

After Six Months Of Radio-Silence, Omnicare Reappears
With A Highly Conditional "Offer To Negotiate"

Purportedly tipped off by increased activity in NCS's stock in
mid-July and rumors that NCS was in negotiations with Genesis, Omnicare re
evaluated its interest in NCS and speculated that the stock movement meant that
NCS was in final negotiations with Genesis. (Op. at 15; Froesel 195-98 (BN46768)) On the afternoon of July 26, Omnicare's board authorized Omnicare's
officers to make a written offer to NCS for $3.00 per share. (Op. at 15; BN35961; Hodges 51-52 (BN516)) Later that day, Omnicare sent its "offer to negoti
ate" to the NCS Board (the "July 26 Letter"). (Op. at 15; A519-20) Notably,
Omnicare did not send the July 26 Letter until after NCS had agreed to extend
the Exclusivity Agreement with Genesis. (Pollack 186-87 (BN624)) The July
26 Letter (which was the first time Omnicare indicated it was interested in
something other than a bankruptcy proposal) was Omnicare's first direct commu
nication with NCS in six months (Froesel 178-80 (BN466)), despite Omnicare's
awareness of NCS's negotiations with Genesis, and NCS advisors' offer to
continue discussing a transaction earlier in the year. (A108.1; Pollack 68-70
(BN606-07))
Critically, the July 26 Letter informed the NCS Board that
Omnicare's negotiation proposal hinged on two significant conditions:
[OJur proposal contemplates, among other things, the negotia
tion and execution of a mutually acceptable definitive merger
agreement, which we believe can be accomplished very quickly.
[1] The definitive merger and other agreements will contain
provisions customary for transactions of this type, including the
receipt of any required regulatory and third party approvals and
consents.... [2] In addition, since we have not vet been afforded
the opportunity to conduct any meaningful due diligence, we
would like to conduct an expedited due diligence investigation
of NCS. which we expect can be completed in seven to ten days
from the date materials are made available to us.
(A519-20 (emphasis added)) Late in the afternoon of July 26, Omnicare repre
sentatives left voice mail messages with NCS representatives seeking to discuss
the July 26 Letter. (A537)
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Gemunder knew that the due diligence condition could cause it
to lose NCS. (Op. at 16; Gemunder 160 (BN475)) Later in the day on July 26,
Mencher informed Gemunder that Omnicare was unlikely to succeed unless it
dropped the "due diligence outs" in the July 26 Letter. (Op. at 16; Mencher 89
90 (BN556-57)) Gemunder, who considered Mencher's warning "very real,"
followed up with his advisors, who insisted that he retain the due diligence
condition "to protect [him] from doing something foolish." (Op. at 16;
Gemunder 160, 223 (BN475, 478))
F.
-

Concerned It Might Be Left With Nothing, The NCS Board
Chooses The Firm Genesis Offer And Rejects The Highly
Conditional Omnicare Offer To Negotiate

That evening, the Independent Committee met to consider its
options, and concluded that discussions with Omnicare - given the Exclusivity
Agreement and Genesis' previous skirmish with Omnicare over APS — presented
an unacceptable risk that Genesis would abandon merger discussions. (Op. at
17; A516-18) The Independent Committee also believed that, given Omnicare's
past Section 363 proposals and unwillingness to engage in discussions about
providing recovery to all NCS stakeholders, as well as its six months of radiosilence, Omnicare's "offer to negotiate" would likely not lead to a satisfactory
proposal. (Op. at 17; A516-18) After this discussion, the Independent Commit
tee directed its financial advisor to request that Genesis improve the economic
terms of its proposed transaction. (Op. at 17; A516-18)
In response to this request, on Saturday, July 27, Genesis raised
its offer for Noteholders and shareholders by a total of approximately $28
million. (A536-37) As a condition for these improvements, however, Genesis
issued an ultimatum: accept the offer on the table by midnight Sunday, July 28,
or discussions would be terminated and the offer withdrawn. (Op. at 17-18;
Hager 149-50 (BN508-09)) Taking this ultimatum seriously, and fearful that
without a quick response NCS and its stakeholders would be left with no deal at
all, the Independent Committee met the following day to consider Genesis'
increased offer. (A532-35; Pollack 189, 196 (BN624, 626))
Among other things, the Independent Committee probed the
sincerity of Genesis' deadline and examined the risks of not proceeding with the
Genesis proposal. (A533-34) Pollack noted that, from the outset of the negotia
tion process, Genesis had demanded exclusive negotiations as a condition to any
12

transaction, as it was particularly concerned about entering into another bidding
war with Omnicare (or some other competitor). (Pollack 155-57, 166 (BN619,
622)) The Independent Committee concluded that Genesis was sincere in its
threat to abandon discussions if the Genesis proposal was not executed by the
July 28 deadline, and further concluded that not accepting Genesis' proposal
risked recovery for all of NCS's stakeholders. (Op. at 18; A533) This conclu
sion was reasonable, rational and informed, as Genesis "would have withdrawn
its offer and walked away from the deal if NCS violated the exclusivity agree
ment or allowed Genesis's deadline to pass." (Op. at 40) The Independent
Committee, therefore, recommended that the NCS Board approve the Genesis
Agreement before NCS lost the opportunity to do so. (A534)
At the ensuing meeting of the NCS Board, Pollack delivered his
opinion (on behalf of Candlewood Partners) that the Genesis offer was fair to
NCS shareholders financially. (A534) Pollack specifically provided the direc
tors with an analysis about the intrinsic value of the consideration under the
NCS/Genesis Merger. (Osborne 149 (BN587); Sells 144-45 (BN653);
Pollack 212-13 (BN630)) Additionally, Pollack analyzed the synergies inherent
in an NCS/Genesis combination, and determined they were approximately $45 to
$55 million. (Pollack 77 (BN608)) The NCS Board also discussed Omnicare's
offer to negotiate, and compared it with the Genesis offer. (A537-38) Sells
noted that, given NCS's past negotiations with Omnicare had led only to Section
363 bankruptcy proposals, NCS could not assume that Omnicare's "offer to
negotiate" would result in an agreement superior to the Genesis Offer. (Op. at
19; A538) Among other things, the NCS Board considered the same risks the
Independent Committee had considered, including:
•

The risk that Genesis would retract its offer providing recovery for all
NCS stakeholders, leaving NCS with no offer at all for shareholders and
an impaired offer for creditors. Indeed, the record shows that "Genesis
would have withdrawn its offer and walked away from the deal if NCS
violated the exclusivity agreement or allowed Genesis's deadline to
pass." (Op. at 40; Hager 151 (BN509))

•

The risk that Omnicare, following due diligence, would either
(1) rescind its "offer to negotiate" or (2) downwardly adjust the contem
plated dollar figure of that offer. (Op. at 19-20; Osborne 124-25, 128-29
(BN582, 583)) The board's concern was confirmed by David Froesel,
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Chief Financial Officer of Omnicare, who testified that this was a viable
risk. (Froesel 51 (BN461))5
The risk that Omnicare would not receive the requisite consent approvals
from its credit facility and, therefore, would not have been able to
finance a deal at the price contemplated by its offer to negotiate. (Op. at
20; Sells 78, 201 (BN645, 660)) Again, Froesel testified that Omnicare
had not secured financing for its offer to negotiate until sometime after
the first of August. (Froesel 261-62 (BN470.1-470.2))
The risk that without Genesis, Omnicare would drive NCS back into
negotiations over a bankruptcy deal, or rescind its conditional offer
completely. (Osborne 125 (BN582)) Indeed, "there was very little
reason to believe that, without a competing deal from Genesis, Omnicare
would have ever offered a deal other than a Section 363 asset sale in
bankruptcy." (Op. at 36, Hodges 252-53 (BN529))
The risk that Omnicare would not guarantee to "pay-off' NCS's creditors
in full. This was a concern for Sells, who astutely recognized that
Omnicare was not currently intending to pay off NCS's creditors in full
as of July 26. (Sells 93 (BN648)) Sells' concern about Omnicare's
intentions was confirmed by Omnicare's use of the qualifying phrase "we
currently intend" in its August 8 Offer to Purchase to explain its pur
ported willingness to pay off NCS's debt. (A660)

5

Indeed, Froesel confirmed that the NCS Board's concerns were justified,
explaining that:
If during the course of due diligence a material fact is found out
that is significantly different than what was previously conveyed
to Omnicare, then Omnicare would then have to rethink the
entire acquisition in terms of. number one, do we even continue
to pursue the acquisition of this company. That is either a yes or
a no answer. If it is a yes answer, then we have to rethink what
our adjusted price would be.
(Froesel 51 (BN461) (emphasis added); see also Miles 59 (BN567); Marti 90
(BN548))
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Ultimately, the NCS Board concluded (after receiving advice
from its advisors and the recommendation of the Independent Committee) that
the risk of losing the Genesis offer was too high to commence discussions with
Omnicare. (A538; Osborne 143-45 (BN586)) The NCS Board understood the
terms and operation of various deal protection provisions contained in the
NCS/Genesis Merger Agreement.6 (Op. at 19; Outcalt 91 (BN595); Sells 67
(BN643); Osborne 142 (BN586)) The NCS Board then unanimously voted to
approve the Voting Agreements and the NCS/Genesis Merger, and recom
mended that NCS shareholders vote in favor of the NCS/Genesis Merger
Agreement. (A538) A definitive merger agreement between NCS and Genesis
(and thereafter, the Voting Agreements) was executed later that day. (Op. at 20;
. A592-651; Outcalt 75, 89-90 (BN594.1, 594.2-595); Shaw 67 (BN671)) Given
the circumstances, the process the NCS Board used was reasonable, rational,
informed, and consistent with any obligation to "achieve the highest and best
transaction ... reasonably available to them." (Op. at 41)
G.

The NCS/Genesis Merger Agreement And The Voting
Agreements

Among other things, the NCS/Genesis Merger Agreement
provided the following: (1) NCS shareholders would receive 1 share of Genesis
Common Stock for every 10 shares of NCS Common Stock held (A599-600,
§ 2.2); (2) NCS shareholders could exercise appraisal rights under 8 Del. C.
§ 262 (A603, § 2.5); (3) Genesis would redeem NCS's Notes in accordance with
their terms (A631, § 5.1(e)); (4) as authorized by 8 Del. C. § 251(c), NCS would
submit the Merger Agreement to NCS shareholders regardless of whether the
NCS Board continued to recommend it (A633, § 5.3(a)); (5) NCS would be

6

The Board was informed by its counsel that "under the terms of the
merger agreement and because NCS stockholders representing in excess of 50%
of the outstanding voting power would be required by Genesis to enter into
stockholder voting agreements contemporaneously with the signing of the
merger agreement, and would agree to vote their shares in favor of the merger
agreement, stockholder approval of the merger would be assured even if the NCS
board of directors were to withdraw or change its recommendation. These facts
would prevent NCS from engaging in any alternative or superior transaction in
the future." (A956) It is no breach of fiduciary duty that the NCS Board did not
read the NCS/Genesis Merger Agreement word-for-word. See, e.g.. Smith v.
Van Gorkom. 488 A.2d 858, 883 n.25 (Del. 1985).
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restricted in its ability to discuss with third parties an alternative acquisition of
NCS and to provide such parties with non-public information (A636-38,
§ 5.3(c)); and (6) if the Merger Agreement were to be terminated, NCS might be
required to pay Genesis a $6 million termination fee (A644-45, § 7.2). (Op. at
20-21)
Under the Voting Agreements, Outcalt and Shaw agreed, as
NCS shareholders, to vote, or cause to be voted, all of the shares (both Class A
and Class B) owned by them in favor of the NCS/Genesis Merger and against
any competing transaction. (Op. at 21-22; A564, § 2(b)) To this end, Outcalt
and Shaw granted irrevocable proxies to Genesis to vote their shares in favor of
the NCS/Genesis Merger and against certain competing transactions. (A564,
§ 2(c)) Finally, Outcalt and Shaw agreed not to "transfer" any of their NCS
shares prior to the effective date of the NCS/Genesis Merger. (A563-64, § 2(a))
H.

Subsequent Events

On August 1, 2002, Omnicare filed a lawsuit attempting to
enjoin the NCS/Genesis Merger, and announced that it intended to launch a
tender offer for NCS's shares at a price of $3.50 per share (the "Tender Offer").
(Op. at 22; BN367) Omnicare commenced the Tender Offer on August 8, 2002.
(A652-704) Thereafter, on August 20, 2002, the NCS Board recommended that
its shareholders not tender into the Tender Offer after determining that the
Tender Offer was predatory, "illusory," "conditional" and "uncertain." (Op. at
23; A830-32) Further, the NCS Board was unable to determine that Omnicare's
expressions of interest were likely to lead to a "Superior Proposal," as that term
was defined in the NCS/Genesis Merger Agreement, and thus the NCS Board
was contractually prohibited from discussing Omnicare's expression of interest
with Omnicare. (A830-31)
On September 10, 2002, Genesis granted a waiver of the provi
sions in Sections 5.3(c) of the NCS/Genesis Merger Agreement, which (consis
tent with the NCS Board's fiduciary duties) permitted NCS to enter into discus
sions with Omnicare, and further inform itself about Omnicare's Tender Offer
and merger proposals. (Op. at 23; BN429-34) Finally, over two months after
filing its lawsuit, on October 6,2002, Omnicare irrevocably committed itself to a
transaction with NCS. (Op. at 23; BN435-37) Pursuant to the terms of its
proposal, Omnicare agreed to acquire all of the outstanding NCS Class A and
Class B shares at a price of $3.50 per share in cash (the "Irrevocable Offer"). As
a result of the Irrevocable Offer, on October 21, 2002, the NCS Board withdrew
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its recommendation that shareholders vote in favor of the NCS/Genesis Merger
Agreement. (Op. at 23-24; A895-96) However, there was "no way [the NCS
Board] would have predicted that" Omnicare would make such an offer.
(Sells 223 (BN663))
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ARGUMENT
I.

THE COURT OF CHANCERY PROPERLY HELD THAT
PLAINTIFFS FAILED TO SATISFY THE ESSENTIAL
PREREQUISITES FOR PRELIMINARY INJUNCTIVE RELIEF.
A.

Standard Of Review.

The Court of Chancery's denial of Plaintiffs' motion for a
preliminary injunction is reviewed for abuse of discretion. See Frank W. Diver.
Inc. v. General Motors Corp.. No. 361, 1998, 1998 WL 609724, at *1 (Del.
Aug. 26,1998) ("This Court reviews the denial of a preliminary injunction for
abuse of discretion, without deference to the legal conclusions of the trial
court."). Deference is given to factual findings of the Court of Chancery that are
supported by the record and a logical deductive process. See Ivanhoe Partners v.
Newmont Mining Co.. 535 A.2d 1334, 1340-41 (Del. 1987). No deference is
given to the Court of Chancery's legal conclusions. See Frank W. Diver. 1998
WL 609724, at *1.
B.

Applicable Legal Standards.

A preliminary injunction is extraordinary relief that may be
granted only where a party demonstrates: (1) a reasonable probability of success
on the merits at a final hearing; (2) that the failure to issue a preliminary injunc
tion will result in immediate and irreparable injury; and (3) that the balance of
hardships weighs in its favor. See Ivanhoe. 535 A.2d at 1341; see also In re IXC
Communications. Inc. STiolders Litis.. C.A. Nos. 17324, 17334, 1999 WL
1009174, at *4 (Del. Ch. Oct. 27, 1999) (stating "[tjhis [preliminary injunctive]
relief is extraordinary and the test is stringent"). Plaintiffs bear the burden of
establishing each of these necessary elements. See Roberts v. General Instru
ment Corp.. C.A. No. 11639, 1990 WL 118356, at *7 (Del. Ch. Aug. 13, 1990).
Critically, Plaintiffs cannot make this showing simply by
claiming that a dispute exists and that they might be injured; rather, they must
clearly establish each element because injunctive relief "will never be granted
unless earned." Lenahan v. National Computer Analysts Corp.. 310 A.2d 661.
664 (Del. Ch. 1973). Accordingly, this extraordinary remedy "is granted only
sparingly and only upon a persuasive showing that it is urgently necessary, that it
will result in comparatively less harm to the adverse party, and that, in the end, it
is unlikely to be shown to have been issued improvidently." Cantor Fitzgerald.
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