
SPONSOR: Sen . Sharp, Rep . Hebner, 
Sens. Zimmerman , Vaughn, 
Berndt, Bane ; Reps. Spence, 
Houghton, 

DELAWARE STATE SENATE 

,l34TH GENERAL ASSEMBLY 

SENATE BILL NO. ___ 9 3 MAR 311987 
AN ACT TO AMEND TITLE 8, DELAWARE CODE, RELATING TO THE GENERAL CORPORATION LAH OF THE 
STATE OF DELAWARE. 

BE IT ENACTED BY THE 'GENERAL ASSEMBLY 0F THE STATE OF DELAWARE {Two-thirds of all members 
elected to each House thereof 'concurring therein>: · 

1 Section 1. Amend §102Ca)(4), Title 8, Delaware Code, by deleting the sentence which 

2 reads "Such grant of authority may include the power to specify the number of shares of any 

3 series" and by de 1 eting the s~cond sentence thereof in its entirety and 1 nserti ng in 1 i eu 

4 thereof the following: 

s "If the corporation is to be authortzed to issue more than one ·class of stock, the 

6 certificate of incorporation shall set forth the total number of shares of all classes 

7 of stock which the corporation sha 11 have authority to issue and the number of shares of 

a each class, and shall specify each clas~ .the shares of which are to be without par value 

9 and each class the shares of which are to have par value and the par value of the shares 

10 of each such class." · 

11 S11ction 2. Amend §141(.d), Title 8, Dela~are Code, by adding the following sentence at , 

12 the end of such subsection: 

13 "If the certificate of incorporation provides that directors elected by the holders 

14 of a class or series of stock s~all have more or less than 1 vote .per director on any 

15 matter, every re.ference in this chapter to a majority or other proportion of .di rectors 

16 sha 11 refer to a majority or other proport1.on of the votes of, such di rectors." 

17 Section 3. Amend §141Ce), Title 8, Delaware C9de, by ,deleting that subsection and 

18 substituting in lieu thereof the ,follQwing: 

19 "A member of the board of directors, or a member of any committee designated by the 

20 board of directors, shall, in ' the performance of his duties, be fully protected in 
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l relying in good faith upon the records of the corpora ti on and upon such i nforma ti on . 

2 opinions, reports or statements presented to the corporation by any of the corporation's 

J officers or employees, or commi ttees of the board of di rectors , or by any other person 

4 as to matters the member reasonably believes are within such other person's professional 

5 or expert competence and who has been selected with reasonable care by or on behalf of 

6 the corporation . " 

7 Section 4. Amend §l5l(g), Title 8, De laware Code, by deleting the words "class or" in 

8 the second sentence of that subsection the first time they appear, by deleting the 

9 parenthetica l in the second sentence after the word "increased" the fir st ti me it appears 

10 and inserting "(but not above the total number of authorized shares of the class)" in lieu 

11 thereof, and by inserting before the last sentence thereof the following: 

12 "Unless otherwise provided in the certi fl cate of incorporati on . if no shares of 

13 stock have been issued of a class or series of stock established by a resol ution of t he 

14 board of directors, t he voting powers, designations, preferences and relative, 

15 participating, optional or other rights. if any, or the qualifications , limitations or 

16 restrictions thereof, may be amended by a resolution or resolutions adopted by the board 

17 of directors. A certificate which (1) states that no shares of the class or series have 

18 been issued, (2) sets forth a copy of the resolution or resolutions and (3) if the 

19 designation of the class or series is being changed , indicates the original designation 

20 and the new designation . sha 11 be executed, acknowledged , filed. recorded sha 11 become 

21 effective , in accordance with §103 of this title." 

22 Further amend said Section by striking the period at the end thereof and by inserting in 

23 lieu thereof the following: 

24 "; except that neither the filing of such certificate nor the filing of a restated 

25 certificate of incorporation pursuant to §245 of this title shall prohibit the board of 

26 directors from subsequent ly adopting such resoluti ons as authorized by th i s subsection." 

27 Section 5. Amend §172 , Title 8, Delaware Code , by delet i ng such .section in its entirety 

28 and substituting in lieu there of the following: 

29 "A member of the board of directors , or a member of any committee designated by the 

30 board of directors , shall be fully protected in relying in good faith upon the records 

31 of the corporation and upon such information, opin i ons , reports or statements presented 

32 to the corporation by any of its officers or emp 1 oyees , or committees of the board of 

33 di rectors, or by any other person as to matters the di rector reasonably be l i e~es are 

34 within such other person's professional or expert competence and who has been selected 

35 with reasonable care by or on behalf of the corporation , as to the value and amount of 

LC ~X:RAW 
275 

2 of 21 



the assets, l i abilities and/or net profits of the corporation, or any other facts 

2 pertinent to the existence and amount of surplus or other funds from which dividends 

3 might properly be declared and paid, or with which the corporation's stock might 

4 properly be purchased or redeemed." 

5 Section 6. Amend Title 8, Delaware Code, by deleting §203 in its entirety. 

6 Section 7. Amend §213(a), Title 8, Delaware Code, by deleting that subsection in its 

7 entirety and inserting in lieu thereof the following: 

8 "(a) In order that the corporation may determine the stockholders entitled to 

9 notice of or to vote at any meeting of stockholders or any adjournment thereof, the 

10 board of di rectors may fix a record date, which record date sha 11 not precede the date 

11 upon which the resolution fixing the record date is adopted by the board of directors, 

12 and which record date sha 11 not be more than sixty nor 1 ess than ten days before the 

13 date of such meeting. If no record date is fixed by the board of di rectors, the record 

14 date for determining stockholders entitled to notice of or to vote at a meeting of 

15 stockholders sha 11 be at the close of business on the day next preceding the day on 

16 whi ch notice is given, or, if notice is waived, at the close of business on the day next 

17 preceding the day on which the meeting ls held. A determination of stockholders of 

18 record entitled to notice of or to vote at a meeting of stockholders shall apply to any 

19 adjournment of the meeting; provided, however, that the board of di rectors may fix a new 

20 record date for the adjourned meeting." 

21 Section 8 . Amend §213(b), Title 8, Delaware Code, by deleting that subsection in its 

22 entirety and inserting in lieu thereof the following: 

23 "Cb> In order that the corporation may determine the stockholders entitled to 

24 consent to corporate action in writing without a meeting, the board of directors may fix 

25 a record date, which record date shall not precede the date upon wh_ich the resolution 

26 fixing the record date is adopted by the board of directors, and which date shall not be 

27 more than ten days after the date upon which the re sol utlon fi xt ng the record date is 

28 adopted by the board of di rectors. If no record date has been fixed by the board of 

29 directors, the record date for determining stockholders entitled to consent to corporate 

30 action in writing without a meeting, when no prior action by the board of directors is 

31 required by this chapter, sha 11 be the fl rst date on which a signed written consent 

32 setting forth the action taken or proposed to be taken is delivered to the corporation 

33 at its registered office in this State or at its principal place of business . . If no 

34 record date has been fixed by the board of di rectors and prior action by the board of 

35 direc tors is required by this chapter, the record date for determining stockholders 
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entitled to consent to corporate ac ti on in writing without a meeting shall be at the 

2 close of business on the day on which the board of directors adopts the resolution 

3 taking such prior action." 

Section 9. Amend §213(c), Title 8, Delaware Code, by deleting that subsection in its 

5 entirety and inserting in lieu thereof the following: 

6 "(c) In order that the corporation may determine the stockholders entitled to 

receive payment of any dividend or other di~tribution or allotment of any rights or the 

8 s tockho 1 de rs entitled to exercise any rights in respect of any change, conversion or 

9 exchange of stock, or for the purpose of any other lawful action, the board of directors 

10 may fix a record date, which record date shall not precede the date upon which the 

11 resolution fixing the record date is adopted, and which record date shall be not more 

L2 than sixty days prior to such action. If no record date is fixed, the record date for 

13 determining stockholders for any such purpose shall be at the close of business on the 

14 day on which the board of directors adopts the resolution relating thereto." 

15 Section 10 . Amend §216(2), Title 8, Delaware Code, by adding at the beginning of that 

16 paragraph the words "In all matters other than the election of directors," and deleting 

17 "and," after the semi-colon at the end of such paragraph. 

18 Section. 11. Amend §216, Title 8, Delaware Code, by deleting paragraph (3) thereof and 

19 substituting in lieu thereof the following: 

20 "(3) Directors shall be elected by a plurality of the votes of the shares present 

21 in person or re presented by proxy at the meeting and entitled to vote on the election of 

22 directors; and 

23 (4) Where a separate vote by a class or classes is required, a majority of the 

24 shares of such class or classes present in person or represented by proxy shall 

2 5 constitute a quorum entitled to take action with respect to that vote on that matter and 

26 the affirmative vote of the majority of shares of such cl ass or cl asses present in 

27 person or represented by proxy at the meeting shall be the act of such class." 

28 Section 12. Amend §228(a), Title 8, Delaware Code, by adding the words "or consents" 

29 after ·the word "consent" the first time it appears in such subsection and adding "and shall 

30 be delivered to the corporation at the office of its registered agent within this State or 

31 at its principal place of business" after the word "voted". 

32 Section 13. Amend §228(b) , Title 8, Delaware Code, by adding the words "or consents" 

33 after the word "consent" the first time it appears in such subsection and adding "and shall 

34 be delivered to the corporation at the office of its registered agent within this State or 

35 at its principal place of business" at the end of the subsection after the word ''voted". 
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Section 14 . Amend §228(c), Title 8, Delaware Code, by redesignat1ng such subsection as 

2 subsection "(d)" and inserting the following as a new subsection Cc): 

3 "(c) Every written consent shall bear the date of signature of each stockholder or 

4 member who signs the consent and no written consent shall be effective to take the 

5 corporate action referred to therein unless, within sixty days of the earliest dated 

6 consent delivered to the corporation, written consents signed by a sufficient number of 

7 holders or members to take action are delivered to the corporation at the office of its 

8 registered agent within this State or at its principal place of business." 

9 Section 15 . Amend §243(a), Title 8, Delaware Code, by deleting the second sentence, so 

10 that the entire subsection shall read: 

l l "A corporation, by resolution of 1 ts board of di rectors, may retire any shares of 

12 its cadital stock that are issued but are noi outstanding." 

13 Section 16. Amend §243(b), Title 8, Delaware Code, to read in its entirety as follows: 

14 "Cb) Whenever any shares of the capital stock· of a corporation are retired, they 

15 sha 11 resume the status of authorized and uni ssued shares of the cl ass or series to 

16 which they belong unless the certificate of incorporation otherwise provides. If the 

17 certi fi cat'e of incorporation prohibits the rei ssuance of such shares, or prohibits the 

l8 reissuarice of such shares as a part of a specific series only, a certificate stating 

19 that reissuance of the shares (as pa-rt of the class or serie·s) is prohibited identifying 

20 the shares and reciting thei'r reti renient sha·ll be' executed, acknowledged and filed and 

21 shall become effective in accordance with' §'103 of th1s Title. When such certificate 

22 ~e~omes effective, it shall have the effect of amending the certificate of incorporation 

23 so as to reduce accordingly the number of authorized shares of the class or series to 

24 which such shares belong or, if such retired shares constitute all of the authorized 

25 shares of the class or series to which they belong, of eliminati'ng from the certificate 

26 of incorporation all reference to such class or series of stock." 

27 Section 17. Amend §251(b)(3), Title 8, Delaware Code, by deleting such subsection in 

28 its entirety and inserting in 1 i eu thereof the following·: 

29 "(3) in the case of a merger, such amendments or changes in the certificate of 

30 incorporation of the surviving corporation as are desired to be effected by the merger, 

31 or, if no such amendments or changes a:re desired, a statement that the certificate of 

32 incorporation of the surviving corporatidn shall be its certificate of incorporation;". 

33 Section 18. Amend §2'S1Cb)(4), Title 8, Delaware Code, by inserting a new subsection 

34 (b)(4) as follows and renumbering the current subsection Cb)(4) as subsection (b)(5) and 

35 the remaining subsections accordingly: 
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"(4) in the case of a consolidation, that the certificate of incorporation of the 

2 resulting corporation shall be as is set forth in an attachment to the agreement;". 

3 Section 19 . Amend §25l(c) , Title 8, Delaware Code, by inserting the following sentence 
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between the second and third sentences thereof : 

"The notice shall contain a copy of th\! agreement or a brief summary thereof, as 

the directors shall deem advisable." 

Section 20. Amend §251Cc), Title 8, Delaware Code, by adding the words "required by 

this Section" after the words "In lieu of filing and recording the agreement of merger or 

consolidation " in the last sentence thereof. 

Section 21. Amend §25l(c)(2), Title 8, Delaware Code, by deleting the word "subsection" 

and inserting in lieu thereof the word "Section" . 

Section 22. Amend §251(c)(4), Title 8, Delaware Code, by deleting that subsection and 

inserting in lieu thereof the following: 

"(4) in the case of a merger, such amendments or changes in the certificate of 

incorporation of the surviving corporation as are desired to b.e effected by the merger, 

or, if no such amendments or changes are desired, a statement that the certificate of 

incorporation of the surviving corporation shall be its certificate of incorporation," 

Section 23. Amend §25l(c)(5) , Title 8, Delaware Code, by inserting a new subsection 

(c)(5) to read as fol19ws . and renumbering the current subsection (c)(5) as subsection 

(c)(6) and the remaining subsections accordingly: 

"(5) in the case of a consolidation, that the certificate of incorporation of the 

resulting corporation shall be as is set forth in an attachment to the certificate," 

Section 24. Amend §252(c)(4), Title 8, Delaware Code, by deleting said subsection and 

inserting in lieu thereof the following: 

"(4) in the case of a merger. such amendments or changes in the certificate of 

incorporation of the surviving corporation as are desired to be effected by the merger, 

or, if no such amendments or changes are desired, a statement that the certificate of 

inco~poration of the surviving corporation shall be its certificate of incorporation," 

Section 25. Amend §252(c)(5), Title 8, Delaware Code, by deleting said subsection and 

inserting in lieu thereof the following: 

"(5) in the case of a consolidation, that the certificate of incorporation of the 

resulting corporation shall be as is set forth in an attachment to the certificate," 

Section 26. Amend §253(a), Title 8, Delaware Code, by inserting the words "if the 

parent corporation is a corporation of this State or state that the proposed merger has 

been adopted. approved. certified. executed and acknowledged by the parent corpora ti on in 
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accordance with the 1 aws under which it is organized if the parent corporation is not a 

2 corporation of this State" after the words "as it appears on the records of the 

3 corporation" and before the "." in the second sentence thereof. 

4 Section 27. Amend §254(d)(4), Title 8, Dela~are Code, by deleting that subsection and 

5 inserting in lieu thereof the following: 

6 "(4) in the case of a merger, such amendments or changes in the certificate of 

1 incorporation of the surviving corporation as are desired to be effected by the merger, 

8 or, if no such amendments or changes are desired, a statement that the certificate of 

9 incorporation of the surviving corporation shall be its certificate of incorporation;" 

10 Section 28. Am~nd §254(d)(S), Title 8, Delaware Code, by inserting a new subsection 

11 (d)(S) as follows and renumbering the cur.rent subsection (d)(S) as subsection (d)(6) and 

12 the re,aining subse~tions accordingly: 

13 "(5) in the case of a consolidation, that the certificate of incorporation of the 

14 resulting corpora ti o.n shall be as is set forth in an attachment to the certificate," 

15 Section 29. Amend ·§255(c), Title 8 .• Delaware Code, by inserting the following sentence 

16 between the second .andlthird sentences thereqf: 

17 "The notice shall cont;iin a cop~ of the agreement or a brief summilry thereof, as 

18 the governing body shall deem advisable." 

19 Section 30. Amend §262(a), Title 8, Delaware Code, by deleting the first sentence 

20 thereof and substituting in lie4 thereof. the. following: 

21 "Any stockholder of a corporation of this State w~o holds shares of stock on the 

22 date of the making of a demand pursuant to the pr.ovislons ·Of subsection (d) of this 

23 sec ti on with respect to such shares, who continuously. holds such shares through the 

24 effective date of the merger or con sol i datlon, who ha~ otherwhe comp 1 i ed with the 

25 provisions of subsection (d) of this Section and wh? has neither voted in favor of the 

26 merger or con so 1i datio(I nor consented thereto in , wr:iti ng pursuant to §228 of this 

27 Chapter shall be entitled to an appraisal by the Court of Chancery of the fair value of 

28 his shares of stock under the circumstances described in subsections (b) and <c> of this 

29 Section." 

30 Se~tion 31. Amend §262(b)., Title 8, Delaware , Code, by, inserting the words "or 

31 con so 1 i ~ati on" after the words "in a merger" and before the word~ "to be effected pursuant 

32 to sections" in the first sentence thereof. 

33 Section 32. Am~nd §262(i), Title 8, Delaw~re Code, by inserting the fol lowing sentence. 

34 after the first sentence thereof: 

35 "Interest may be simple or compo~nd~ as. the Court may direct." 
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Section 33 . Amend §274, Title 8 , Delaware Code , by deleting the title thereto and 

2 replacing it with "Dissolution before the issuance of shares or beginning of business; 

3 procedure . "; by deleting the first two words of such section and substituting "If a 

4 co rporation has not issued shares or has not commenced" in lieu thereof; by adding a comma 

after the word "organized" the first time it appears in such Section; by inserting "that no 

6 sha res of stock have been issued or" after the word "stating" the first time it appears in 

7 such Section; by adding "that if the corporation has begun bus iness but it has not iss ued 

8 shares, all deb ts of the corporation have been paid; that if the corporation has not begun 

9 business but has issued .stock certificates" after the phrase "has been returned to those 

10 entitled thereto:"; and by deleting the word "that" as it appears before "all issued stock 

11 ce rtificates, if any,". 

12 Section 34. Amend §275, Title 8, Delaware Code, by deleting subsections (b) and (c), 

13 and inserting in lieu thereof the following: 

14 "(b) At the mee ti ng a vote shall be taken upon the proposed dissolution. If a 

15 majority of the ou ts tanding stock of the corporati on entitled to vote thereon shall vote 

16 for the proposed dissolu ti on , a cert ification of dissolut i on shall be filed wi th the 

17 Secretary of State pursuant to subsection (d) of this Sect i on . 

18 ( c) Di sso l uti on of a corpora ti on may a 1 so be authorized without action of the 

19 di rectors if a 11 the stock ho 1 de rs entitled to vote thereon sha 11 consent in writing and 

2o a certificate of dis solution sha 11 be filed with the Secretary of State pursuant to 

21 subsection (d) of this Section. 

22 (d) If dissolution is authorized in accordance with this Section , a certificate of 

23 dissolution shal 1 be executed , acknowledged and filed, and shall become effective , in 

24 accordance with §103 of this Title. Such certificate of dissolution shall set forth : 

25 

26 

27 

28 

29 

30 

31 

32 

33 

(i) the name of the corporation; 

(ii) the date dissolut i on was authorized ; 

(iii) that the dissolution has been authorized by the board of directors and 

stockholders of the corporat ion, in accordance with subsections (a) and (b) of thi s 

Section, or that the dissolution has been authorized by all of the stockholders of 

the corporation entitled to vote on a dissolution, in accordance with subsection 

(c) of this section; and 

(iv) the names and addresses of the directors and officers of the corporation. 

(e) The resolution authorizing a proposed dissolution may provide that 

34 notwithstanding authori za ti on or consent to the proposed di sso l uti on by the 

35 stockholders, or the members of a non stock corpora ti on pursuant to §276 of this title, 

LC: X:RAW 
275 

8 of 21 



the board of di rectors or governing body may abandon such proposed d1ssol uti on without 

2 further action by the stockholders or members. 

3 (f) Upon a certificate of dissolution becoming effective in accordance with §103 

4 of this title, the corporation shall be dissolved." 

5 Section 35. Amend §276, Title 8, Delaware Code, by deleting "nonprofit", from the title 

6 thereof; by designating the current text of such section as "(a)"; by deleting "not for 

7 profit and" the two ti mes such words appear in §276 ; by de 1 eti ng "not for profit or" the 

8 one time such words appear in §276; and by adding a new subsection (b) to read as follows: 

9 "(b) If a corporation having no capital stock has not commenced the business for 

10 which the corpora ti on was organized, a majority of the governing body or , if none, a 

11 majority of the incorporators may surrender all of the corporation r ights and franchises 

12 by filing in the office of the Secretary of State a certificate, executed and 

13 acknowledged by a majority of the incorporators or governing body, conforming as nearly 

14 as may be to the certificate prescribed by §274 of this title. 

15 Section 36 . Amend §278 , Title 8, Delaware Code by deleting the last senten.ce and 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

inserting in lieu thereof the following: 

"With respect tp any action, suit or proceeding beg,un by or against the corporation 

either prior to or within 3 years after the date of its expiration or dissolution the 

action shall not abate by reason of the dissolution of the corporation; the corporation 

shall, solely for the purpose of such action, suit or proceeding, be continued as a body 

corporate beyond the 3-year period and until any judgment~. orders or decrees therein 

shall be fully executed, without the necessity for any special direction to that effect 

by the Court of Chancery ." 

Section 37. Amend §279, Title 8, Delaware Code, by adding"; duties." to the end of the 

title thereof and by deleting the text coming after the phrase "the Court of Chancery on 

application of any creditor" and before the phrase "shows good cause therefor" and by 

inserting in lieu thereof", stockholder or director of the corporation, or any other 

pe.rson who". 

Section 38. Amend Title 8, Delaware Code, by deleting §280 in its entirety and 

30 . inserting in lieu thereof the following: 

31 "§280. Notice to Claimants: Filing of Claims 

32 

33 

34 

(a)(l) After a corporation has been dissolved in accordance with the procedures 

set forth in this chapter. the corporation or any successor entity may give notice of 

the. dissolution requesting all persons havlng a claim against the co~poration to present 
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l their claims against the corpora ti on 1 n accordance with such notice. Such notice sha 11 

2 state: 

3 (i) that all claims must be presented in writing and must contain sufficient 

4 information reasonably to inform the corporation or successor entity of the identity of 

5 the claimant and the substance of the claim; 

6 (ii) the mailing address to which a claim must be sent; 

7 (iii) the date by which a claim must be received by the corporation or successor 

a entity, which date shall be no earlier than 60 days from the date thereof; and 

9 <iv> that the corpora ti on or a successor entity may make di stri bu ti ans to other 

10 claimants and the corporation's stockholders or persons interested as having been such 

11 without further notice to the claimant. 

12 Such notice sha 11 a 1 so be pub 11 shed at least once a week for two consecutive weeks 

13 in a newspaper of general circulation in the county in which the office of the 

14 corporation's last registered agent in this State ls located and in the corporation's 

15 principal place of business and, in the case of a corporation having $10 million or more 

16 in total assets at the time of its dissolution, at least once in all editions of a daily 

17 newspaper with a national circulation . On or before the date of the first publication 

18 of such notice , the corporation or successor entity shall mail a copy of such notice by 

19. registered mail return receipt requested to each known claimant of the corporation. 

20 (2) A corporation or successor entity may reject, in whole or in part, any claim 

21 made by a claimant pursuant to th1 s subsection by mailing notice of such rejection by 

22 certified mail return receipt requested to the claimant within 90 days after receipt of 

23 such claim and, in all events , at least 150 days before the expiration of the period 

24 described in §278 of this title. A notice sent by a corpora ti on or successor entity 

25 pursuant to this subsection shall be accompanied by a copy of §278-283 of this title . 

26 (b)(l) A corporation or successor entity electing to follow the procedures 

27 described in subsection (a) of this section shall also give notice of the dissolution of 

28 the corpora ti on to persons with claims contingent upon the occurrence or nonoccurrence 

29 of future events or otherwise condit ional or unmatured, and request that such persons 

30 present such claims in accordance with the terms of such notice. Such notice shall be 

31 in substantially the form, and sent and published in the same manner, as described in 

32 subsection (a)(l) of this section. 

33 (2) The corporation or successor entity shall offer any claimant whose claim is 

34 contingent, conditional or unmatured; such security as the corporation or successor 

35 entity determi.nes is sufficient to provide compensation to the claimant if the claim 
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l matures . The corporation or successor entity shall mall such offer to the claimant by 

2 certified mail return receipt requested, within 90 days of receipt of such claim and, in 

3 all events, at least 150 days before the expiration of the period described in §278 of 

4 this title. If the claimant offered such security does not deliver in writi ng t o the 

5 corporat ion or successor entity a notice rejecting the offer within 120 days after 

6 receipt of such offer for security, the claimant shall be deemed to have accepted such 

7 secur ity as the sole source from wh ich to satisfy his claim against the corporati on . 

8 (c)(l) A corporati on or successor entity which has given notice in accordance with 

9 subsect ions Ca> and Cb> of this section shall petition the Court of Chancery to 

10 determine the amount and form of security that will be sufficient to provide 

11 compensation to any claimant who has rejected the offer for security made pursuant to 

12 subsect i on (b)(2) of this secti on. 

13 (2) A corporation or successor entity which has given notice in accordance with 

14 subsection (a) of this sec ti on sha 11 petition the Court of Chancery to determine the 

15 amount and form of security which wi 11, be suffic1 ent to provide compensation to 

16 claimants whose claims are known to the corporation or successor entity but whose 

17 1 dentitl es are unknown. The Court of Chancery sha 11 appol nt a guardian ad 11 tem to 

18 represent all claimants whose identities are unknown in any proceeding brought under 

19 this subsection . The reasonable fees and expenses of such guardian, including all 

20 reasonab 1 e expert witness fees, sha 11 be paid by the petitioner 1 n such proceeding. 

22 (d) The glvlng of any notice or making of any offer pursuant to the provisions of 

23 thls section shall not revive any claim then barred or constitute acknowledgment by the 

24 corpora ti on or successor entity that any per son to whom such notl ce is sent is a proper 

25 claimant and shall not operate as a waiver of any defense or counterclaim ln respect of 

26 any claim asserted by any person to whom such notice is sent. 

27 Ce> As used in this section, the term 'successor entity' shall include any trust, 

28 receivership or other 1ega1 entity governed by the 1 aws of thl s State to which the 

29 remaining assets · and liabilities of a dissolved corporation are transferred and which 

30 exists so 1 e ly for the purposes of prosecuting and defendl ng suits, by or against the 

31 dissolved corporation, enabling the dissolved corporation to settle and close the 

32 business of the dissolved corporatl on, to dl spose of and convey the property of the 

33 dissolved corporation , to discharge the liabilities of the dissolved corporation, and to 

34 distribute t o the dissolved corporation's stockholders any remaining assets, but not for 

35 the purpose of continuing the business for which the dissolved corporation was 

36 organized . " 
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Section 39. Amend Title 8, Delaware Code, by deleting §281 and inserting in lieu 

thereof the following: 

"§281 . Payment and Distribution to Clalmants and Stockholders 

(a) A dissolved corporation or successor entity which has followed the procedures 

describ.ed in §280 of this title (1) shall pay the claims made and not rejected in 

accordance with §280(a) of this tltl e, ( 11) shall post the security offered and not 

rejected pursuant to §280(b)(2) of this title, (iii) shall post any security ordered by 

the Court of Chancery in any proceeding under §280(c) of this title and (iv) shall pay 

or make provision for all other obligations of the corporation or such successor 

entity. Such claims or obligations shall be paid in full and any such provisi on for 

payment shall be made Jn full if there are sufficient funds. If there are insufficient 

funds, such claims and obligations shall be pald or provided for according t o t he ir 

priority, and, among claims of equal priority, ratably to the extent of funds legally 

available therefor. Any remaining funds shall be distributed to the stockholders of the 

dis solved corporati on ; provided , however, that such distribution shall not be made 

before the expiration of 150 days from the date of the last notice of re jections given 

pursuant to §280(a)(2 ) of this title. In the absence of actual fraud, the judgment of 

the di rectors of the di sso 1 ved corpora ti on or the govern1 ng persons of such successor 

entity as t o the provi s l on made for the payment of all obl i gat1 ons under ( 1 v) above 

shall be conclusive . 

(b) A dissolved corporation or successor entity whi ch has not followed the 

procedures described in Section 280 of this title shall pay or make reasonable provision 

to pay all claims and obligations , including all contingent , conditional , or unmatured 

claims known to the corporation or such successor entity and all claims which are known 

to the dissolved corporation or such successor entity but for whi ch the i dentity of t he 

claimant i s unknown . Such claims shall be paid Jn full and any such provis i on for 

payment made sha 11 be made in full if there are suffl ci ent funds. If t here are 

insufficient fu nds, such claims and obligations shall be paid or provided for according 

to their priority and, among claims of equal priority, ratably to the extent of f und s 

legally available therefor. Any remaining funds shall be di strl buted to the 

stockholders of the dissolved corporati on . 

(c) Directors of a di ssolved corporation or governing persons of a successor 

entity which has complied with subsect ions (a) or (b) of this section shall not be 

personally liable to the claimants of the dissolved corporation . 

LC:X:RAW 
275 

12 of 21 



(d) As used 1n th1s section, the term 'successor entity' has the meaning set forth 

2 in §280(e) of this title." 

3 Section 40. Amend Title 8, Delaware Code, by deleting §282 and inserting in lieu 

4 thereof the follow1ng: 

5 "§282 . Li abi 1 ity of Stockho 1 de rs of Dissolved Coroorati ons 

6 (a) A stockholder of a dissolved corporation the assets of which were distributed 

7 pursuant to §28l(a) or (b) of th1s title shall not be liable for any claim against the 

8 corporation in an amount in excess of such stockholder's pro rata share of the claim or 

9 the amount so distributed to him , whichever is less. 

10 (b) A stockholder of a dissolved corporation the assets of which were dis tri buted 

11 pursuant to §281(a) of this title shall not be 11able for any claim against the 

12 corporation on whi.ch an action, suit or proceeding is •not begun prior to the expiration 

13 of the period described in §278 of this title. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

(c) The aggregate 11ability of any stockholder of a dissolved corporation for 

claims against the d1sso·lved corporation shall not exceed the amount distributed to him 

in dissolution ." 

Section 41. Amend §283 and §284, Title 8, Delaware Code, by redes1gnating such sections 

as §284 and §285 resp.ect1vely and by 1nserting in lieu of §283 the 'following: 

"§283. Juri sd·i cti on of the Court 

The Court of the Chancer·y shall have jurisdiction of any appHcation prescribed in 

this subchap.ter and o.f a 11 questions arhi ng in the proceedings the.reon, and may make 

such orders and decr:ees and issue injunctions 1ihere1n as justice and equity shall 

requ1re." 

Section 42. This Bill shall become effective on July l, 1987, provided that (i) 

Sections 19 and 29 shall be effective only with respect to mergers or consolidations for 

which the notice of the stockholders meeting to vote thereon has been malled after the 

Effective Date, (ii) Section 30 shall be effective only with respect to mergers or 

consolidations consummated pursuant to an agreement of merger or consoUdat1on entered into 

after the EHective Date and (iii) Se.ct1ons 8, 12, 13 and 14 shall be effective with 

respect to corporate actions taken by .wrHten consent, and to such written consent or 

consents, as to which the first written consent 1s executed or solicited after the 

Effective Date. 
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SYNOPSIS 

Commentary on Section 102(a)(4) 

Section 14l(c) of Title 8 was amended in 1985 to pro
vide that a committee of a board of directors would have the 
power to "fix the number of shares of any series of stock or 
authorize the increase or decrease of the shares of any 
series" in a situation where the board was authorized to fix 
the designations of stock as provided in Section 15l(a). 
Although corporations already had the ability to grant to the 
full board of directors the power to fix the number of shares 
in a series by providing for such in the certificate of incor
poration under Section 102(a), that section was also amended 
in 1985 to add the following sentence: "Such grant of author
ity may include the power to specify the number of shares of 
any series." This new language created the incorrect implica
tion that, without such an express grant of authority in the 
certificate of incorporation, a board (or committee) would not 
have the power so to specify the number of shares in a given 
series. The sentence is now being eliminated to avoid the 
incorrect implication. Section 102(b)(4) was also amended in 
1985 to add "and shall specify with respect to each class 
those shares that are to be without par value and those shares 
that are to have a par value" in the second sentence there
of. This language has been interpreted by some as authorizing 
different series of stock within a class to have differing par 
values. Such was not the intent of the 1985 amendment and the 
second sentence of Section 102(b)(4) has been modified to 
remove any such implication. 

Commentary on Section 141 

Two subsections of Section 141, which deals with the 
authority and operations of the board of directors, have been 
amended. Subsection (d) of Section 141 has been amended to 
clarify that in instances when directors elected by a class or 
series of stock have more or less than one vote, provisions of 
the Corporation Law which require action by a majority (or 
other proportion) of directors shall refer to a majority (or 
other proportion) of the number of votes which may be cast by 
directors rather than the number of directors. Subsection (e) 
has been amended to clarify that directors may rely in good 
faith upon all corporate records, reports of employees and 
cornrni t tees of the boa rd and the writ ten or oral adv ice or 
opinions of any professionals · and experts who are selected 
with reasonable care and are reasonably believed to be acting 
within the scope of their expertise. 
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Commentary on Section 15l(g) 

Subsection ( g) has been amended to permit the board 
of directors to amend, by resolution, the terms of a class or 
series of stock established by resolution provided that no 
shares of such class or series have been issued; to make clear 
that the board of directors may only increase or decrease the 
number of shares of stock of a series, and not the class of 
which such series is a part, for which the voting powers, 
designations, preferences and relative, participating, 
optional or other rights, if any, or the qualifications, 
limitations and restrictions thereof, if any , shall have been 
provided for in a resolution or resolutions adopted by the 
board of directors; and to make clear that the filing of a 
certificate of designation or of a restated certificate of 
incorporation which incorporates terms previously established 
by certificate of designation does not itself prohibit the 
board of directors from thereafter adopting the further reso
lutions permitted under subsection (g). 

Commentary on Section 172 

Section 172 has been amended to clarify that 
directors, in determining whether a dividend may lawfully be 
declared or paid o r stock may legally be purchased or 
redeemed, will be fully protected in relying in good faith 
upon all corporate records, reports of employees and 
committees of the board and the writ ten or oral advice or 
opinions of any professionals and experts who are selected 
with reasonable care and who are reasonably believed to be 
acting within the scope of their expertise. 

Commentary on Section 203 

Section 203 has been held unconstitutional on Suprem
acy and Commerce Clause grounds, see, -~-~--9 .... '..-' Lor al Corp. v. 
Sanders Associates, Inc., D. Del., No. 86-296, Schwartz, J. 
(July 8, 1986), and the Section is consequently being repeal
ed. 

Commentary on Section 213 

Section 213 has been reorganized to deal separately 
with the topics of record dates for meetings (in subsection 
( a ) ) , for consent s ( i n subs e ct ion ( b ) ) and o the r ma t t e r s for 
which a record date may be established (in subsection (c)). 
The principal modification made to subsection (a) , and one 
which has been made to all subsections, is to replace the 
phrase "in advance" with "which record date shall not precede 
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the date upon which the resolutions fixing the record date is 
adopted ." This change was made because the "in advance" 
language was a source of some confusion. 

Subsection ( b) authorizes the board of di rectors to 
establish a record date for determining those stockholders 
entitled to act by written consent, which date may not be more 
than 10 days after the date of the board action. If the board 
has not taken action to establish a record date and no prior 
board action is required under the General Corporation Law, 
subsection (b) establishes the record date as the date upon 
which the first signed consent setting forth the action to be 
taken has been delivered to the corporation at its registered 
office in Delaware or its principal place of business. If 
prior board action is necessary and no record date has been 
established by the board, the last sentence of subsection (b) 
provides that the record date shall be on the close of busi
ness on the date upon which the board adopts resolutions 
taking such necessary prior action. 

Commentary on Section 216 

In the absence of a provision in the certificate of 
incorporation or bylaws, Section 216 sets the quorum and vot
ing rules that apply at stockholders' meetings. The Delaware 
rule has been that a vote of a majority of those present is 
required to take stockholder action. However, it was thought 
that at least in the case of the election of directors, the 
statute should only require a plurality vote. Thus, para
graphs ( 2) and ( 3) have been amended to provide for such a 
plurality vote. There has also been some concern over how to 
determine if a quorum is present when a class vote is re
quired, particularly if one class of stockholders deliberately 
fails to attend a meeting to frustrate the ability of another 
class to vote. The amendment to paragraph (4) is designed to 
avoid that problem by separately defining when a quorum exists 
in such cases. 

Commentary on Section 228 

Section 228, which deals with action by stockholders 
by means of written consent, has been modified to require, in 
both subsections (a) and (b), the delivery of written consents 
to a corporation 's principal place of business or the offic~ 
of the corporation's registered agent in Delaware for such 
consents to be effective. A new subsection (c) has been added 
which requires that consents be dated the date upon which the 
stockholder or member signs the consent and provides that no 
written consent is effective unless written consents signed by 
enough stockholde rs to take the action referred to in the 
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consent are delivered to the corporation or its registered 
age n t wi th i n sixty days of the date the first s t o c kholder or 
member s igns a consent . 

Commenta ry o n Section 243 

The second sentence of subsection (a) i s su r plusage 
and has been deleted. The sentence has created s ome confusion 
stemming from a prior amendment to the sect i o n, wh ich elim
inated t he requirement of the filing of a certi fi c ate of 
reduction of capital upon retirement of shares. The amend
ments to subsection ( b) of Section 243 are intended to make 
clear t hat, where there are several series within a c lass of 
shares o f s tock, upon retirement stock in such series shall 
resume the statu s of authorized and uniss ued s ha res of their 
original se r i es designation unless otherwise prov i ded in the 
certificat e of i ncorpo ration. 

Commentary on Section 251 

Sect ion 2 51 ( b) ( 3), has been replaced by new subsec
tions (b) ( 3) a nd (b)(4) to conform the statute to the prevail
ing practice o f the Off ice of the Secretary o f State. The new 
subsections p r ov ide that parties to a merger o r consolidation 
agreement may not choos e the certificati o n of incorporation of 
a constituent co rpo ra t i o n which is not t he sur vi v ing corpora
tion in the merger as t he certificate o f incorporation of the 
surviving corpora t i o n and that in a c o ns o l i da t i on the certif i
cate of the r esu l ting corporation is to be at tached to the 
agreement of merger. Corresponding changes have been made to 
Sections 25l ( c ) ( 4), 25l(c) (5), 254(d) (4) and 25 4( d) (5) . 

Sections 25l(c) and 255(c) have bee n amended to 
require the board of di rectors to submi t to s t o c kholders an 
agreement o f me rger or consolidation or a bri ef summary there
of with the no tice of the stockholders meeting to vote on the 
merger, as is presently required under Section 242 for an 
amendment to a c ertificate of incorporati o n. 

Sec t ions 25 l (c) and 25l(c)(2) have been amended to 
clarify that a certif i cate of merger may be used for all 
mergers ef fe cted pu r suan t t o Sec ti on 25 1 , including mergers 
under subse ction (f ). 

Commenta r y on Sect i o n 25 2 

See Commentary to Sec t i o n 251. In addition, the 
requirement o f f o rmer Section 252(c)(5) t hat the certificate 
of incorporation of a no n- Delaware surviv ing corporation be 
attached to a ce r ti f icate of merger has be e n deleted. 
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Commentary on Section 253 

Section 253(a) has been amended to permit for pur
poses of Delaware law, in a short-form merger in which the 
parent corporation is not a Delaware corporation, the stock
holders of the parent corporation to approve the merger in 
accordance with the requirements of the laws of its state of 
incorporation. 

Commentary on Section 254 

See Commentary to Section 25l(b)(3). 

Commentary on Section 255 

See Commentary to Section 25l(c). 

Commentary on Section 262 

Section 262(a) has been amended to resolve any ques
tion as to when a stockholder must be a stockholder to qualify 
for appraisal rights. In order to be entitled an appraisal of 
the fair value of his shares, a person must be stockholder 
both on the date he makes a demand for appraisal under Section 
262(d) and on the effective date of the merger or consolida
tion. In addition, the stockhol der must continuously hold 
such shares of record throughout the period between the date 
of demand and the effective date of the merger or consolida
tion. The word "stockholder" means a stockholder as defined 
in subsection 262(a), i.e., a stockholder of record, and its 
use is meant to reinforce the fact that appraisal rights are 
available only to, and may be exercised only by, stockholders 
of reco rd. 

Commentary on Section 274 

Section 274 has been amended to provide a simplified 
procedure for the dissolution of a corporation which has begun 
the business for which it was organized but has not issued any· 
stock. Like a corporation which has not begun the business 
for which it was organized, such a corporation now can be 
dissolved by the acti o n of a majority of the incorporators or 
directors, without the necessity of first issuing stock and 
then obtaining the approval of t he sto ckho lders. The section 
was further amended t o pr o vide that, in such a case, the cer
t i ficate of dissoluti o n shall sta t e that all debts of the 
c o rpo ration have been paid. 
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Commentary on Section 275 

Section 275 describes the dissolution procedures of 
general application . It has been reorganized by deleting from 
subsections (b) and (c) the description of the certificates to 
be filed when the dissolution is approved ( i) by both the 
board of directors and the holders of a majority of the out
standing stock of the corporation entitled to vote thereon 
(subsection ( b) ) or (ii) by unanimous consent of the stock
holders (subsection (c)). A new subsection (d) is added 
describing the form and content of a uniform certificate to be 
filed in either situation. Section 275 is also amended by 
adding a new subsection (e) permitting a resolution of disso
lution to authorize its abandonment by the board of directors 
or governing body without further stockholder or member 
action. Finally, Section 275 is amended by adding a new sub
section (f) which simplifies the statute by replacing language 
to the same effect now found in subsections (b) and (c). 

Commentary on Section 276 

Former Section 276 governed the dissolution of 
"nonprofit, nonstock corporations." The section is amended by 
deleting the references to "nonprofit" and "not for profit" to 
make clear that Section 276 applies to all nonstock corpora
tions and by adding a new subsection (b) describing procedures 
parallel to those of Section 274 for the dissolution of a non
stock corporation which has not commenced the business for 
which it was organized. 

Commentary on Section 278 

Section 278 generally provides that corporations 
which dissolve or expire continue the ir legal existence for a 
period of three.years thereafter, or such longer time as the 
Court of Chancery may order , for the purpose of winding up 
their affairs. At the end of that period, the corporation can 
no longer sue or be sued and, except for defined, 1 imi ted 
purposes, ceases to exist. Such a corporation does continue 
its legal existence beyond that period for the purpose of 
prosecuting or defending any action begun by or against it 
prior to the expiration of that period. Section 278 is 
amended to make clear that any such action does not abate by 
reason of the dissolution of the corporation and that the 
continuation of a corporation's legal existence beyond the 
period described in Section 278 by reason of the pendency of 
an action, suit or proceeding is solely for the purpose of 
t hat action, suit or proceeding. These changes made Section 
282 unnecessary and, thus, it has been repealed. 
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Commentary on Section 279 

Section 279 is amended to make expl i cit that a direc
tor of a dissolved corporation is a person entitled to peti 
tion the Court of Chancery for the appointment of a trustee or 
receiver of the corporation's property . 

Commentary on Section 280 

Former Section 280 is renumbered Section 283. That 
section, which conferred jurisdiction on the Court of Chancery 
in actions under Section 279, is expanded to include actions 
under any provision of Subchapter X, including the new pro
visions of Section 280. 

New Section 280 creates a procedure that corporations 
may elect to follow in winding up their affairs, paying claims 
against the corporate assets and distributing any remaining 
assets to the stockholders. The section (and Section 281, as 
amended) is designed to provide a "safe harbor" such that if 
the procedures described in Section 280 are followed and 
assets are distributed in accordance with Section 281, as 
amended, directors (or governing persons of a "successor 
entity" as defined in subsection (d)) will not be held per
sonally liable to unpaid claimants of the corporation for 
having improperly distributed assets. 

Commentary on Section 281 

Section 281 is substantially new. Subsections (a) 
and (b) prescribe the procedures for distributing assets, 
including the distribution of remaining assets to 
stockholders, of a dissolved corporation which has and has 
not, respectively, complied with the provisions of Sect ion 
280. Subsection (c) deals with the liability of directors 
(and governing persons of "successor entities") to claimants 
whose claims against the dissolved corporation are ultimately 
unsatisfied. 

Commentary on Section 282 

Section 282 is new and addresses the liability of 
stockholders to corporate creditors where the assets of the 
corporation have been distributed by the corporation or a 
successor entity. Subsection (a) provides that where the 
corporation has distributed its assets pursuant to either 
Section 28l(a) or (b), the liability of a stockholder to an 
unsatisfied creditor of the corporation will be the lesser of 
that stockholder's pr oportionate share of the claim or the 
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amount of assets distributed to that stockholder in dissolu
tion. In the case of a corporation distributing assets pur
suant to Section 28l(a), the amount a creditor can recover 
from a stockholder will not be so limited if the board of 
di rectors (or governing body of a successor entity) did not 
comply with the requirements of that subsection in paying or 
making reasonable provision for the payment of the claims and 
obligations of the corporation. 
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