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IK THE COURT OF CHANCERY QF THE STATE OF DELAWARE
IN AND FOR KEW CASTLE COUNTY

CAROLE FRIZDMAR,
PlalotifE,

- nglinﬂﬁ -

JAMES G. COMMRLYY, TIr, RAYMOND B,
QDDI, PETRR F, WEITINGTON, RLATNE

Civil Acticn ¥a. /3G 7O

gu mmm' m Jd mim' =t :

BALEE W. MOLLEYR, C.A. LAMCE 2z 2
PICCOLO, EPHNNETH N. rOMWIERS, _‘?’ o !

NAMCY G. BRINKER, VINCENT A. By 63
CALARCO, ROGER L. NEADRICK, S
TEouAR W. HODSON, aad PETLLYP B. g r
Ticw :n
Frie 4 ;; 2

Dafendants, S e

. =0

And CAREMARY INTERFATIONAL INC., = -

Nominal Dafendant.
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Plaintiff, by hexr actormeys, xileges vpon informaticn and
belief, except a3 Lo the allegations walch pertain to plaineiff,
which are alleged upcr )mowladge, as follows: .

ATEODUCTIoN
i. This i3 a shareholder derivative aatisn brought on
behalf of and in the zight of Cavetmark Ioternations]l Tne.
(*Caremnrk® or the *Company®) for injuries sufferad by Caremask am

* & yesult of breaches of the Tiduciary and other duties owad to it

by the dafendants.
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2-  The derivative claims arise cut of a pervasive and
Systematlc course of conduct involving violations of Federal
Medicald and Nedicare dipsuvance laws, and asgosiated qross
mismanagement, waste of corpormte assaets, and breaches of fiquciary
duty, which have cauged C&rema.rk (8long 'with cartidin efficara af
the Company} to be investigated and indicted by faderal
authorities. The indigtmant relates to jllegul kickhacks of aver
$1.1 millicn paid by Caremark to a physicien in viclation of
fadersl law prohibiting payment of ::e;mm:ra:iun Lo luduce the
referral of Medicare apd Mgdicald beneticiaries, and covers the
Fariod butween 1586 and early 1994. Pedernl ipvestigsticns of
additional wrengdoing are continuing and addiviesal imdictrents are
anticipated shortly. As a result of these indictments, Cavemsri
faces tha loss of millions of dollars rrom crimins: peaalties,
civil zestitution (including tyeble damages) and lot bupimess
reeulling fxam possible wxdusion from Medicogze amd Modiopid
programg (which accopnted for 14% of the Cmm‘é 1683 rsvenues).

INE _PARTIERS
- Fl&iotiff Curcle Priedman was &t the time of +ha
transactions and avents coopladned of and is still = sharsholdaer of
Carqmark,

4. Carxamayk is a Delawarq corporation engaged in the
business of providing altermative site health care services,

including infusion therapy, growth hormone therapy, 2nd hemophilia

2
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therapy. The Company 49 based in Northbrook, Illinois, but
provides ssrvices in bumerous locations in the United States and
Jversenag In fiscal 1953, Caramark’s total revenues ware
approximataly $1.78 billion. Accarding to the Company’s Form 10-X
for the fiecal year ended December 31, 1993, approximataly 14% of
the Company’s revenies wers dirgctly attributable vo Madicsre apd

Medicaid patients.

S. Caremark was incorporated in August 1982 as a_
wbally-mrpnd subsldiary of Barter Intermstiomal, Iné. (*Buxter®].
on Nesmber 30, 1854, Baxter digtributed to helderz of its aotmon
stock all of the outstanding shares of commem etock of Crremark,

" tegether with preferred stock purchase righis.

6. Defendancs C. A. Lance Piccele, Tawes G. Compaily,
I37, and Thomzs W. Hodpon avs collectively referred to as the
"0fficex/Director Defendants.” Defendant Piocole has been Chadrman

of the Board &ud Chief Bxuwautiva Officer of Carsmark gince August .

1952. Defaadant Conuelly has heen President and Chief Operating
Officer of Caremark since Augugt 1992, Defepdant Hodson bLas bees
2 S8enlor Vice President and Chief Financial 0fficer of Caremark
since August 1992, UDefendants Piccolo, Commally and Hodson have

all been directors of Caremark since 199z,

7. In its Froxy Scatsment dated March 22, 14994, the
Comparny noted that it2 “pay philomophy™ for execucives empliasizes

Fe o,
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"pay-for-per{ormance’ incencives with compensation based in parg
upon pre-tax earnings growcth., Each of the Gfficer/Diractors holdg
optiang to purchase Caramark stock amd restiicted performince stock
subject to, among other factors, anpual performance-bagsed vestcing
conditions. The Cfficer/Director Defendants, concexned only with
increnping the Company’s wshort term earnings -- and thereby
maximizing their jincentive bonuses and the value of their stock
oprions -- failed to exercise proper supervision and comtrel over
the Company’s cperativns snd practices and directed, ancoursgsd,

) cmaaln;i and/oxr mtiﬂaq the unlswiul practices that are fully
described herein below.
., Defaudants Qddi, whitingtozm, Ya.r:;:.‘.ngt:an, Exrzis,
Muller, Fopcikes, Calerco, Headrick and Rmey ave and have baen
directore of Carsmark gines 15%%. Defendant Srinkay hag been a
dizstley eimae 1555. Dwiendanta oddi, Weritington, Yarringcon,
Harrdg, Maller, Pootikes, Oslavco, Headrick and Rooney are
collectively referred tu a5 the Nom-Offider Directowa.
§. Furmuant € Che Caremark Imterpational Iog. 1992
Stock Option Plan for Non-Employes Dirsctors, each mous-employes
-* director receives, in ligu of cna-third of their annual retaingr of
§33,000, an option to purchase asharss of Caremark commos stock.
The Non-Officer Directors may elect to receive cptions in lieu of
all or & porticn of the remaining two-thirds of their recaingy and,
according t& the Company’'s 1894 Proxy Statemsnt, g1l of the
diyectors had elacted TO receive all of theiy cowpmnmacion through

the data of the annual meeting of stockholders im 1998 in the form
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. ©f options. As such, the Non-Officer Dizectors mlse had = xtyong
incentive to encourage short taym earnings,

10. The Officer/Director Defendanrg and Nop-Office:r

Dirgetoxa are joilntly Yefarred to ag the Directey Defendamto.

QOFEERRTIVE FACIE

11. Defendapts’ gross misminsesment, waste of corporate
4Esats and amsoclated breaches of fidurizzy duty with respach to
. its operatians hawve pervaded the Campany’= usiness., -There Sas
" been a pattarm of illegsl.condnct involving payments to physdcians
angd hmpiﬁals by Coremsrk officers and amployees in vipiscion ef
fedaxal .laﬁ'a pProhibiting payment of ramunaration to induce the
referral of Medicare and Medicaid bensficisvies. Thiw conduct has
masolted in an indictment baing brought against tche Compuany, &
well ad the likelihood of sdditiopal indictmanes resulting £rom
engoing federal investigetions, whick could rasuit io milldcns of
dallars 1n losses frem crimion) fines, civil regtitution, and lcet
- revenues from the pussible exclusion from participstion im the

Mpdicare amd Medicaid poograms.

1é. In Auguat of 1951, prior to the Coopany’s
ipcorporaticn and the digtrilmtion of its securities ta Baxter
sbazeholders, Caramark (formerly & unit of Raxter) was notified
that the Office of the Inspector General of the Department of
Health and Human Servicez (“OXG") and the T.8. Departiwnt of

-
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Justice, subsequently with grand jury participavion, wara
investigating Caremazk to determine whether the Company’'s fee-for.
service and other arrangements with physicisnz and hogspicale in
connection with infuzicn therapy services violated federal izws
prohibiting payment of remunexarivn to induce the referral of
Madicare amd Madicald bensliciaries.

1%. Defendants ware au:are that violation of thams laws
could result in cximimal fines and civil penalties, ingluding
aexcluaion from participation ip the Madicare snd Madicald Pregrems .
Furthermore, as defendante dipcloged in thelr Fomm 10-K for the
fiscal year ended nacml:éer 31, 1992, defsndantes wors zwers that
imposition of these penalries could have = materislly =dverces
effect on the Cowpany s business. The Company s Form 1p-K for the
figcal year ended Dscamber 31, 1993, states that approximately 14%
of the Company‘s $1.783 billion dollars in oot Tevenues ip 1993
were dirmotly attributed ¢o Medicars and MNedicaid ?ﬁti&&tﬁ irei that
"there can be po assurance that exclumion from thegs Programe woeald

| not advarsaly affect Caremazk’s andlity eo artract and retais nen-
- Madicarwe mnd Medlcadd business.* Additienally, e alsso reveslad in

che Form 10-K, exclusiop from Medicare or Medicaid programs and/or
an indictment which has not been dismissed within a 90-day period
were evants vhich would be an event of default under the Company’y
¥450 million bank credit agzeement (although no Morrowingm were
cucstanding 48 ¢f December 31, 15852 ugder the facility).

Cang i34 TCEM CAREMARX LaW GROCP . Y0377 F
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i4. Aaltbhough following notificarion of the govermment
investigation in 1981, Caremark publicly aeserted that it was
curbing its pracrice of making payments to doctors for Madicyre snd
Medicaid patienta, the Company was recently indicted for illegal
payments based cn conduct batween 1966 and eazly 19%4. Tems,
daspite thair knowledge of the ongolng inveetigacien and the dire
comgGguancadsd which could result, derendants railed te stop tha
patters of 1llegal conduct by Caremark officers and employees,
which conduct contimued at lemst wnedl esvly 1894,

15. Om Auguet 4, 1994, 2 grand Jury in Minnsspolis
indioted Caremark vice presidsnte James B. Mleszala and Jogeph L.
Rerring, and a formex geseral manmger, Judy F. Giel. Also inmdicted
vere Edmon R. Jennings, vice president for sazles =nd markating of
Gextentech, ¥nc., and Dr. David R. Brown. The fifcy-ona souas
indictmant charged that Ciremaxk, Miesgala, Herring., Giel mpd

. Jennings conepired to pay over $1.1 =illion in kickbacks to Brown

to induea him to pragcribe a gynthetic growth hexmong producsd by «
Genaptech., The indicvment wam based on conduct Detwagn 1L9B6 agd
i584.

‘ 1. In addition to the Mimnsapalis indigrmant, an
arcicls in The Wall Strage Journal eu August &, 1994 disclosed that
{aderal inwzstigatbxa were scrutinizipg dectors in Columbus, Ohio,
and that an additional lndigement eomld come within the next fow

wasks with regppet to regular payoffs by Carsmark to a physician
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there. The article further noted that investigacars ware Planning
to interview betweep 100 snd 120 dectors whe allegedly recsivead
layyge pa;ymmts from Cavemark. RAddivionslly, the article reveslsd
that federal authorities faresee pursuing poasible | ecivi)
rastitution (including possibla treble damages}. The axrticle alc
noted that the Miapeapolis macter is believed to he separatas from
ancther imvestigation involving a Carepark jeint venture at the
University of Minmesotz Hospital. Finally, the articls 4ndicated
that activities baing investigsted took placs :fter Caremumzk Wag
upan=cif Ircm Baxter by indicating thac *gome of the activities
under iovestigation took place while Caremark was part of Baxter.®

DUTIES AND CBLIGATIONE oF
OFFICERD NRD DIFECTORS

17. Each Director Defendant owad t¢ the Comgpany apd to
1ts sharehclders the duty to exercice due care und Qiligsnce in the
managenant and administration of the affairs of Caremark 2pd in fhe
use and presexrvaticn of {ts property and assets,

m.' To discharge thege duties, each Director Defendant
warg required Co axergiss YeAsusille and prudent supervigicn cver
the management, policies, practices, controlp snd Finsncial affairs
of Caremark, and to insure that the Company seoks Yeddmpeunse from
those responsihle for prior and current wromgs dome to it. By
virtue o; this cbligation of due care and diligence, defendants
were required, among other duties and cbligatioos: :

{a) To manage, conduct, supervise and direct the
8
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employeeg, buainess, and affeirs of Caremark, in accordance with
Btate gpnd federal luws and ragulacions, =nd the charters,

regulations, rules, and by-laws of the Company;
{k) Tao exerciee resscmable vontrol and suparvigion

over the officers. employees and agents of Caremari;
. (c) To ausure the prudance and soundness of the
policies sud practices undertaken or propoaed to ba utdertaken by

Caremaxk;
(d} 7To remain Igfoyped a# to bow Caremsrk wag, in

fact, oparvating and, Upon receiving notics er informatiog of &n
Ugprudent or uascund dacislon, c¢opditien, or practice, to mske a
reagopable investigetion in CODNECEicn therewith end to take steps
te corract that degisien, ceaditicn, or practice; sud

(¢) To comduct the affsixs of the Company $6 aw - -

efficient businesg«-1ike pannar ac as to maks it pogsible to provide
Lhe bighest quality performance of ita business and to thereby
maximiza the profits to the stackhsldars. ‘

13. By seaeon of their positicoms ané bechuse of chedr
ability to comtrol the business and corporate affairs of Caremsrik
at all relovant timss, the Dlrector Dafendantz owed to tha Coupany
and to ity Atockholders, fiduciary cbligacions of fidelity, rrusc,
loyaity, snd Aue Care, and Were and are requized £o control the
Compamy in a falr, just and gguitable panmver, and to agt in
furcherance of the best incerests of the Company and ita

stockholders.
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0. The Director Dafeudants bresched their riduciary
v | dutdes by, among other things:

() Zfailing to supervise adaguately the apsyationg
of Caremaxk in a mammer congigtent with preventing the
ingcitutionalization of improper and unlawful practices;

| (k] Zailing to supervise adeuataly the RINploveen
2nd pankgers of Caremsrk and falliog to instruct them ¢e &6t with
himeaty snd integricy in order to preserve ahf aolkuce Caremark’s
rﬁputatim in the busin=as commnpity;

_ . _ (c) failing to take action to correct ehe fmpreper
pza.ct.iua;a ceaplained of herein, and/or concealing, dirscting znéfor
ensvuraging such practices;

(d} recklessly exposing Caremark to miiligpe of
dcllexe of losses, inclyding the loss of future business
oppertunities ae a result of their fallure to supervise adequately
Caremark épdara::l.ana ot asployess, and failure ve corrsct (endfor
direction a:.:ﬁ/or conceslment and/or encouragement of) the Company’s
ingroper proctices and the rasulving risk o 4ty fipancial .
condition,; and

(e} Failing to instituce legal action against thosa

. ofricarg, directora and enmployess responsible for parmitéing
Caramark to eogaga in the impreper practices delineated above =nd
thereby a:c;maing the Company te finaneiald dinjury resulting

theysfrom,

it
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41. TUnder the circumgtances, demand is excused and ig
inevitably fusile, for ac least the following razsons:

{a} The Dizector Defendants, who are presently all
of the membexrs of the Hoard of Directors, have for some time been
avare of the ﬁ::ungn forming the bapis for the claime alleged herein
and the materiality of such wrongs (a8 evidenced by the Campeny's
filings with tThe Securities apd EXchange Commisaion that wars
required to be signed by the Director Defemdante, im which the
Campany disclosed the federal invemrigeriong glleged heredis snd ehs

ra
i

Taterial advarge effett of peualcies winich could ba impoged if ¢

" conduct wWRE allowed ko contimue], LUt have chosen uot o protect

Cartesmck or seak Lo recover amounts dug G0 At and bave failed re
take action with respect to these claims because any such action
wvould raequire Chem to gue chemselven, thelr frignds, and their

. business associatgp, Dricr to the wrongs alleged heretlnm, sk

Directeor Defemdante alse knew (oF sbould have kmown) of the
sgregious conduet on the part of Caremnyk’e officess but eichsr
affdrmacively approved of or ascgulescad €5  such  &ots.

(b} The Dircector Defendants participsted in,
scquiesced in and/or Approved the wrongs alleged hersio ang &id so

~in affirmative violation of their dutdes to Caremsyk and irg

stoekholders and have pormitted the wrongs allieged and/ox have
rémzined inactive although they have long had knewledge of those

~ wremgs. The Directer Defendants thexefore participated in a long-

term continuing course ¢f corporats miscondvar and miamansgenant .

i1

)
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(c) Because of their participation 4in the
mizmanaigesest of Caremark, the Director Defendants are in no
position to prosecute this sceion. Bach of them is in an
izreconcilable comfljct of incerest regarding the prosecution of
this action, and cannot exercisze the requisite independsnce to make
gaod falth busineses Jjudgments.

| (d) The Dirsctor Defendents canmot defend theixr
actions by aty alleged "independent* buginess judgwent simce esch
of tham is responsible for the wrones alleged, has acted with gross
negligence. and would have 2 parsomal peconiazry interest adversely
sffected if an action were brought, since each weuld ba regquired to
aug h:l.mnazl.z o

(e} The directors of Caremark cannot defend their
actions by any slleged "indepaudent® business Judememt in gesking
to have tids action dismissed or by not bringing this aceion
sgainsl chémselves and their business ageoclates, because it would
undoubtedly be to the banefit of Caremark ard the detriment of che
Pefendant Diractors to recover the damagw eaumed by the defendants
apd Co assert these derivative claims,

AE AND FOR & PINST CADEE OF
ACTION FOR DREACE OF FIDUCIARY

' DY AGAINST ALL DEFENDANTS

22 Plaintiffs hereby incerporate by reference
Paragraphs 1 through 21, gpupra, as if fully set forth heroin.

1z
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3. Bach of the defendants, individually or jointly, as
harein alleged, comritted one or more of the adts or omieiong ()
act, which congtituted waste of corporate assets, Mismenagement,

groas pegligence and viclations of thelr Eiduciary dutieg,

24. As a direct and proxivate rmault of defendantse
fallures to exercise due care in the performance of rheir duties,
ag alleqged herein, Cavewark has engaged in imprudent and unlawfol
Retivities, all of which have cansed rigk ef significant losgeg 't,;;

Caremark. ' : : -

25. Tha Coppanry was further izjured by the vamte of
veluable corpoxate assets and logs of goodwill and business
eppertunities that were procimately caused by the defandsnes’

mimcoanMick.

26. By resgon of defendants’ misconduct as set forth
above, Cardark has suffered damages, in an amount pot presently
determinable but which i expected to be in the millions of
dollars.

MMFO&&SWCWSEWMTIWM

<7. PRlalarciffs hereby dincorporate by rsference

paragraphs L through 26, gURIA. a9 if fully set forth harein.

1z
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¢&- Each of the defendents committed cne ox more acte of
gxesasa negligence in the canducc of the Company's businass,
Defendante, as officarg apd/or divectors of Caremark owaed Caratizyk
dutias of care in the performance of their duties. Each defendant
bremched his duty of caye to Caremark Dy accing in = grossly

negligent fashion in the performance of such duty.

49. Caramark has been geriocusly and irreparahly damaged

R ]

by the wrongs alleged herein.
30. As to both caumes of acticn, plaintiffs have no

adequate remedy at law,

WHEREFORE, plaintiffs demand judgment ag fellows:

A hgaiznst each defandeznt and in favor of the Corgany
for the amount of damages Sustained by the Company as z result of
the BPreaches of riduciary duty by each d&fendant;;

E. Against all defendsnts and in ravor of tha Company

for damages sustained as a result of their gross negligence:
c. Avarding o plaintiffs the costs and Gisbursements
of this action, ineluding resascnable attorneys’ faes, accountanca’ -

ane esperts’ feas, copts and expanses; and

[

14
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D. Graanting such other and further relief ae the Court

may deem just avd proper.

Dated: Augusg 5, 199¢

Attorneys for Plaintiffg

OF COUNSEL:

BERGER & MONTAGUE, F.C.

LE22 Locust Brreet
Philadelphisz, PR 15103 -
{215) 875-3080

LOWEY, DANNENBERA, BEMPORAD
& SELINGER, P.C.

747 Third Avepue

New York, NY 310017

(Z212) 78%-1504
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