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that a defendant... suffers from a psychological 'syndrome' has increased. 25 4 As will
be discussed, courts have become more amenable to considering evidence that certain
"syndromes," including Battered Spouse Syndrome (BSS), 25

5 show that the defendant
was acting in self-defense or did not possess the requisite criminal mens rea.256

However, other "syndromes," including the Urban Survival Syndrome (USS), have not
been as successful as the basis for a criminal defense, with courts generally rejecting
their admission into evidence.257

C. Battered Spouse Syndrome

Battered Spouse Syndrome (BSS) has been defined as "a series of common
characteristics that appear in [spouses] who are abused physically and psychologically
over an extended period of time by the dominant ... figure in their lives."25 This
syndrome, like PTSD, can alter an individual's perception of the surrounding
environment and cause the individual to react unexpectedly to certain cues or events
that are perceived to be threatening. 25 9 Because BSS can alter perceptions of reality

254. Joe W. Dixon & Kim E. Dixon, Gender-Specific Clinical Syndromes and Their
Admissibility Under the Federal Rules of Evidence, 27 Am. J. TRIAL ADVOC. 25, 25 (2003).

255. Battered Spouse Syndrome was originally and is still often referred to as "Battered
Woman Syndrome." See LENORE E. A. WALKER, THE BATTERED WOMAN SYNDROME (3d ed.
2009). To indicate that violence in relationships can target both men and women, as well as both
unmarried and married partners, the more frequently used phrase today to describe this violence
is "intimate partner violence." See CENTERS FOR DISEASE CONTROL AND PREVENTION, INTIMATE

PARTNER VIOLENCE (2009), http://www.cdc.gov/violenceprevention/pdf/IPV-FactSheet.pdf, see
also WALKER, supra, at 5 ("[T]he limited available research suggest that while there may be
some differences in same sex violence from male to female heterosexual violence, its use to
obtain power and control over one's partner is still primary."). However, the phrase "Intimate
Partner Violence Syndrome" has not been employed, most likely because research on the
existence of a syndrome and its impact has largely been confined to women who were victims of
this violence. The phrase "Battered Spouse Syndrome" is used throughout the remainder of this
Article because it seems to be more frequently employed in recent judicial rulings and because it
is gender-neutral, although it fails to encompass unmarried intimate partners, who may also, it
can be argued, be subject to this violence and manifest a similar syndrome.

256. See Dixon & Dixon, supra note 254, at 26-27.
257. See infra Part III.E.
258. State v. Kelly, 478 A.2d 364, 371 (N.J. 1984). See generally Developments in the Law:

Legal Responses to Domestic Violence, 106 HARv. L. REV. 1498, 1575 (1993) ("Much of the
current debate about the criminal law's treatment of women who kill their abusers focuses on
the use of expert testimony about the psychological effects of battering that are collectively
known as the 'battered woman syndrome."'); id. at 1578 ("'Battered woman syndrome' is a
descriptive term that refers to the effects of physical or psychological abuse on many women. It
describes a 'pattern of responses and perceptions presumed to be characteristic of women who
have been subjected to continuous physical abuse by their mate."' (quoting Regina A. Schuller
& Neil Vidmar, Battered Woman Syndrome Evidence in the Courtroom, 16 LAW & HUM.
BEHAV. 273, 274 (1992))).

259. See David L. Faigman, Note, The Battered Woman Syndrome and Self-Defense: A
Legal and Empirical Dissent, 72 VA. L. REV. 619, 627 (1986) ("[T]he battered woman is
reduced to a state of fear and anxiety... and her perception of danger extends beyond the time
of the battering episodes themselves. A 'cumulative terror' consumes the woman and holds her
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and induce certain behaviors, this diagnosis has been thoroughly studied and its
application sought within the criminal justice system. 260 Testimony related to this
disorder is typically presented at trial when a battered woman claims she injured or
killed her spouse in self-defense.26 1

For example, in 1981, the Georgia Supreme Court recognized the scientific
foundation of BSS as sufficiently established to permit related expert testimony to be
admitted into evidence to assist a jury evaluating a defense based on this syndrome.262

In a 1997 ruling, the court added that evidence of BSS can be used to show "that the
defendant had a mental state necessary for the [self-]defense ... justification [for the
crime, even] though the actual threat of harm [to the defendant did] not immediately
precede the homicide.,

263

In the latter case, the defendant had been convicted of voluntary manslaughter for
shooting her husband. 264 The defendant testified that her husband had not only
"beat[en] her repeatedly," but also "held a gun to her head and threatened to kill her
and abscond with her child., 265 She had called the police about a dozen times and left
her husband twice. On the day of the shooting, her husband was upset with her because
she had been out visiting friends, subsequently hitting her in the face.266

The Georgia Supreme Court determined that testimony regarding these incidents
provided adequate evidence that the defendant had been psychologically traumatized
by these beatings and that she lived in a fear-invoking environment. 267 Thus, the court
ruled, the jury should have been instructed on BSS and its implications for self-defense
and that in the future ajury instruction "be given in all battered person syndrome cases,
when authorized by the evidence and requested by defendant, to assist the jury in
evaluating the battered person's defense of self-defense. 268

BSS received further support when the Supreme Court of New Jersey reversed a
conviction of reckless manslaughter after it held that BSS testimony was admissible on

in constant fear of harm." (citations omitted)); id. at 628 ("[T]he battered woman's knowledge
of the batterer's history of violence shapes her perception of harm. A woman's experience in the
recurring cycles of violence puts her in constant fear of what appears to her as imminent
harm."); see also WALKER, supra note 255, at 44 ("When domestic violence events occur and
reoccur, the woman recognizes the man's escalating anger and she becomes physiologically
aroused with fear that activates the autonomic nervous system to release its neurotransmitters
and hormones that produce hyperarousal.... and then, to psychologically escape using a variety
of methods including minimization or denial of the danger from the particular incident,
depression, dissociation, or even repression and forgetting."); id. at 68 ("The analysis of the data
obtained from the women who participated in this research indicated that BWS existed as a
subcategory of PTSD.").

260. See Faigman, supra note 259, at 626-30 (discussing research on battered woman
syndrome and describing its use in criminal trials); Developments, supra note 258, at 1578-88.

261. See Faigman, supra note 259, at 619.
262. Smith v. State, 277 S.E.2d 678, 683 (Ga. 1981).
263. Smith v. State, 486 S.E.2d 819, 822 (Ga. 1997) (quoting Chapman v. State, 386 S.E.2d

129, 131 (Ga. 1989)).
264. Id. at 820.
265. Id.
266. Id. at 821.
267. Id. at 823.
268. Id. The court also crafted what such a jury instruction might look like. Id.
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the issue of self-defense. 269 The court noted the prevalence of domestic violence in
America (citing studies that report that over one million women are beaten in this
country every year) and the increased attention that BSS has received.270

A BSS expert at trial had explained the long-standing, deep-seated fear of severe
bodily harm and isolation that results from being a battered spouse. 271 The expert had
been prepared to testify that the defendant, who had stabbed her husband with scissors
after seven years in an abusive relationship, suffered from BSS and to explain how this
affected her perception of her environment and shaped her behavior at the time of the
stabbing.272 The Supreme Court of New Jersey ultimately held that the expert's
testimony could be relevant to a claim of self-defense and would have aided the jury
"in determining whether, under the circumstances, a reasonable person would have
believed there was imminent danger to her life. 273

The acceptance of BSS as a defense may have direct implications for PTSD-linked
determinations of criminal culpability. For example, researchers are becoming
increasingly aware of the development of PTSD in women who are the victims of
domestic violence,274 with symptoms exhibited by battered women consistent with a
DSM-IV-TR PTSD diagnosis. 275 Research also indicates that the extent, type, and
severity of the abuse correlate with the severity of the PTSD disorder, with women
who experience the most severe or life-threatening abuse displaying more symptoms of
PTSD.276 Unfortunately, these victims of domestic violence are often only treated for
depression, with their PTSD symptoms overlooked and, consequently, untreated. 2 77

As may be the case with regard to mental status defenses raised on behalf of Iraq
and Afghanistan War veterans, the timing of efforts to invoke defenses based on BSS
evidence was vital to their acceptance. Initial attempts to introduce BSS evidence in
criminal proceedings were concurrent with efforts to secure parity and respect for the
rights of women in the United States.278 In 1979, Lenore Walker authored her seminal
work, The Battered Woman, which was followed five years later by her publication of
The Battered Woman Syndrome.279 By that time, tremendous strides had been made in

269. State v. Kelly, 478 A.2d 364, 382 (N.J. 1984).
270. Id. at 369-73.
271. Id. at 372-73.
272. Id.
273. Id. at 377.
274. Loring Jones, Margaret Hughes & Ulrike Unterstaller, Post-Traumatic Stress Disorder

(PTSD) in Victims of Domestic Violence: A Review ofResearch, 2 TRAUMA VIOLENCE, & ABUSE

99, 99-100 (2001).
275. See id. at 100; see also WALKER, supra note 255, at 68 ("The analysis of the data

obtained from the women who participated in this research indicated that BWS existed as a
subcategory of PTSD.").

276. Jones et al., supra note 274, at 100.
277. Id. at 112. The undertreatment of PTSD in war veterans has also had negative effects,

including an increase in suicide. See supra notes 14-21 and accompanying text; see also Hoge
et al., supra note 14, at 13.

278. Janet C. Hoeffel, The Gender Gap: Revealing Inequities in Admission of Social Science
Evidence in Criminal Cases, 24 U. ARK. LITTLE ROCK L. REv. 41, 43 (2001).

279. Id. at 42-43. For additional background, see LENORE E. WALKER, THE BATrERED

WOMAN (1979) and WALKER, supra note 255.
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"exposing the problem of domestic violence" in America. 280 Parallel to these
developments, BSS was soon admitted into a number of courtrooms across the United
States and ultimately changed the landscape of self-defense law for spouses,
particularly women, who struck back at their batterers. 28 1

D. Implications of BSS for PTSD-Based Defenses

Just like BSS, the timing of the introduction of the PTSD defense for war veterans
was critical. However, with regard to PTSD, the timing was unfavorable. As discussed,
the formal recognition of PTSD emerged shortly after the Vietnam War ended in
1975.282 But while the BSS defense was raised at a time of considerable public
sympathy for individuals who suffered from BSS, initial attempts to employ a PTSD
defense occurred when there was wide-spread negativity about soldiers who had fought
in this unpopular war.283 Whereas veterans of prior "victorious" wars-such as World
War Il-were welcomed home with parades, Vietnam War veterans were perceived as
coming home in "defeat" and were more likely to encounter antiwar protests and
marches.

284

For example, one study conducted during the 1970s found a shift in the perceptions
of Americans about the military participants in warfare.285 Comparing perceptions from
1961 to those in 1971, it was determined that war participants were more likely to be
associated with brutality and violence, regardless of the political leanings of the
respondent. 286 Hence, the general perception of Vietnam War participants was not a
positive one and, unlike the battered spouse, they were probably less likely to invoke
sympathy from judges and juries, even though both groups of individuals, arguably,
had undergone traumatizing "combat" experiences.

A BSS defense may have also received a more sympathetic response from judges
and jurors because the defendants in these cases often attacked individuals who had
verbally or physically battered them, with the result that the attacked "victims" may
have been perceived as getting their "just deserts." Combat veterans with PTSD were
more likely to have harmed a relatively innocent individual, further limiting the
willingness ofjurors and judges to reduce or negate the defendant's culpability.287

280. Hoeffel, supra note 278, at 43.
281. Id. at43-44.
282. See supra note 26 and accompanying text.
283. See Higgins, supra note 118, at 262. Soldiers were unpopular, not just because they

participated in the war, but because of specific incidents and stereotypes that emerged from
Vietnam. See id. The My Lai Massacre and the image of drug-crazed soldiers killing civilians
(whether or not this picture was accurate), along with a frequently held sense that the war was
unjustified and unwarranted, left many in society with little sympathy for a veteran struggling to
adjust to life back home. See id. at 262-63.

284. See id.
285. David L. Cole, Perceptions of War and Participants in Warfare: A Ten-Year

Replication, 10 J. PEACE REs. 115 (1973).
286. Id. at 116.
287. See supra note 209 and accompanying text (two supervisors at the defendant's place of

employment were killed), and supra notes 216-20 and accompanying text (an arresting police
officer was killed). In addition, it should be noted that in one of the discussed cases where a
PTSD-based insanity defense was successfully raised on behalf of a Vietnam War veteran, the
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E. Urban Survival Syndrome

In light of the success of the BSS defense, attorneys attempted to incorporate other
"syndromes" into a defense. One such effort involved what was characterized as Urban
Survival Syndrome (USS).288 In 1993, Damien Osby killed Willie and Marcus Brooks
in Fort Worth, Texas. 289 Osby was African-American. According to the defendant, the
two victims had repeatedly harassed and threatened him and his family. Osby believed
that the only way to escape serious harm or even death was to kill them first.290

At trial, defense counsel noted that Osby lived in an inner-city neighborhood with
one of the highest violent crime rates in the country and argued that residents of that
neighborhood quickly learned that they were at great risk of being killed in this "war
zone." 291 Counsel further argued that as a result of his routine exposure to violence in
this neighborhood, Osby had been conditioned to believe that he needed to use lethal
force to defend himself from these two men and, as a result, his action was reasonable
under the circumstances. 292 Despite this argument, Osby was convicted of two counts
of murder and was sentenced to life in prison.293

In another famous case in which USS was raised as a defense, Torino Roosevelt
294

Boney, also an African-American, shot another man in the head in Washington, DC.
His attorney claimed at his trial in 1994 "that poor urban areas foster a cycle of
violence and despair among black men." 295 This cycle was asserted to result in
individuals being conditioned to respond with violence to the daily threats they
encountered-a response so entrenched that ultimately "'a look, a bump or a glance
[could] lead[] to extreme violence."' 296 Despite this argument, the jury convicted
Boney.

297

These USS cases illustrate that even when some support for a "syndrome" defense
exists within the DSM-IV-TR, such a defense will not necessarily be successful. 298 For

trial focused on the defendant's robbery of a gun shop where no one was injured and his
subsequent firing of guns into an abandoned building. See supra notes 197-201 and
accompanying text.

288. See Patricia J. Falk, Novel Theories of Criminal Defense Based Upon the Toxicity of the
Social Environment: Urban Psychosis, Television Intoxication, and Black Rage, 74 N.C. L.
REv. 731, 738-41 (1996) ("Defendants in four cases, all unreported, have utilized urban
psychosis or a variation thereof as a theory of defense."); Demetra L. Liggins, Note, Urban
Survival Syndrome: Novel Concept or Recognized Defense?, 23 AM. J. TRIAL ADvoc. 215
(1999); Wally Owens, Note, State v. Osby, The Urban SurvivalDefense, 22 AM. J. CRIM. L. 809
(1995).

289. BoNNIE ET AL., supra note 126, at 456; see also Falk, supra note 288, at 740-41;
Owens, supra note 288, at 809-11.

290. BoNNIE ET AL., supra note 126, at 456.
291. Id.
292. See id
293. Id.
294. Lisa Weintraub, Inner-city Post-traumatic Stress Disorder, 25 J. PsYCHIATRY & L. 249,

262 (1997).
295. Id. (internal quotations omitted).
296. Id. (quoting Greg Seigle, Union Station Killer Gets JO- Year Minimum, WASH. TIMES,

June 10, 1994, at C10).
297. Id.
298. Id.
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example, the DSM-IV-TR provides for a possible connection between urban violence
and PTSD when it lists the traumatic events that must have been experienced before
individuals may be assigned a diagnosis of PTSD, including (1) experiencing, (2)
witnessing another individual experience, or (3) learning that a family member or other
close associate has experienced actual or threatened death or serious injury.2 9 Living
in disadvantaged neighborhoods with high crime rates increases the likelihood that an
individual will experience such violent and traumatic life experiences.3

00 According to
proponents of USS, the daily experience of racial segregation and violence found in
many inner cities may cause a mental state-namely, USS-that is the equivalent of
the mental state resulting from undergoing a traumatic combat experience. 30 1

Nevertheless, the "USS defense" has gained little traction.
Moreover, one commentator argues that the legal system should not encourage such

defenses even though many inner-city defendants can meet the criteria for a PTSD
diagnosis.30 2 She asserts that this defense perpetuates negative stereotypes about racial
minorities and contends that efforts should be devoted instead to seeking to prevent
these symptoms from arising.30 3

There may be another reason why this defense has not taken hold in the United
States. Like PTSD defenses for Vietnam War veterans, the timing of the introduction
of USS to the legal system may have impeded its success. When it was first presented
to the courts in the 1990s, crime rates in the United States were rising and national
policy was focused on the punishment and deterrence of crime. According to the
United States Department of Justice, the rate of violent crimes (rape, robbery,
aggravated assault, and homicide) reached an all-time high in the late eighties and early
nineties,30

4 with urban crime a particular concern.30 5 Hence, judges, juries, and the
general public may not have been willing to embrace this new defense that seemed to
excuse and hold blameless the behavior associated with urban crime.

299. See DSM-IV-TR, supra note 18, at 463 (establishing that for a PTSD diagnosis there
must be "the development of characteristic symptoms following exposure to an extreme
traumatic stressor involving direct personal experience of an event that involves actual or
threatened death or serious injury, or other threat to one's physical integrity; or witnessing an
event that involves death, injury, or a threat to the physical integrity of another person; or
learning about unexpected or violent death, serious harm, or threat of death or injury
experienced by a family member or other close associate"); see also Dean G. Kilpatrick,
Kenneth J. Ruggiero, Ron Aciemo, Benjamin E. Saunders, Heidi S. Resnick & Connie L. Best,
Violence and Risk of PTSD, Major Depression, Substance Abuse/Dependence, and
Comorbidity: Results from the National Survey ofAdolescents, 71 J. CONSULTING & CLINICAL
PSYCHOL. 692, 692 (2003) (finding that interpersonal violence increases the risk of PTSD in
adolescents).

300. George W. Clarke, Urban Survival Syndrome: A New Defense, 30 LAW ENFORCEMENT
Q. 16, 17 (2001).

301. See Weintraub, supra note 294, at 250.
302. Id. at251.
303. Id.
304. U.S. DEP'T OF JUSTICE BUREAU OF JUSTICE STATISTICS, CRIME AND VICTIMS STATISTICS

(2008), http://www.ojp.usdoj.gov/bjs/cvict.htm.
305. U.S. DEP'T OF JUSTICE NAT'L INST. OF JUSTICE, FIGHTING URBAN CRIME: THE EvoLuToN

OF FEDERAL-LOCAL COLLABORATION4-5 (2003), http://www.ncjrs.gov/pdffilesl/nij/197040.pdf.
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IV. IMPLICATIONS FOR "PTSD DEFENSES" RAISED ON BEHALF OF IRAQ AND
AFGHANISTAN WAR VETERANS

In the wake of the Iraq and Afghanistan Wars, America has seen an increasing
number of its soldiers return home with battle scars, both physical and
psychological. 0 6 One news account reports that a study recently released by the United
States Army found that the Army's mental health screening methods "substantially
underestimate[d] the mental health [problems]" of Iraq War veterans. 30 7 Furthermore,
with over 1.5 million American troops returning from these wars, America is faced
with an unprecedented number of war veterans who suffer from PTSD.3 °8

306. See Tanneeru, supra note 25.
307. See Malcolm, supra note 2 (internal quotation marks omitted); see also DEP'T OF

DEFENSE TASK FORCE ON MENTAL HEALTH, AN ACHIEVABLE VISION: REPORT OF THE
DEPARTMENT OF DEFENSE TASK FORCE ON MENTAL HEALTH, ES-1 (2007),
http://www.health.mil/dhb/mhtf/MHTF-Report-Final.pdf ("[T]he [existing] system is being
challenged by emergence of two 'signature injuries' from the current conflict - post-traumatic
stress disorder and traumatic brain injury .... New demands have exposed shortfalls in a health
care system that in previous decades had been oriented away from a wartime focus. Staffing
levels were poorly matched to the high operational tempo even prior to the current conflict, and
the system has become even more strained by the increased deployment of active duty providers
with mental health expertise. As such, the system of care for psychological health that has
evolved over recent decades is insufficient to meet the needs of today's forces and their
beneficiaries, and will not be sufficient to meet their needs in the future."); Hoge et al., supra
note 14, at 1031 (relying on the U.S. Department of Defense's mandatory Post-Deployment
Health Assessment (PDHA) screen, the authors concluded that the "mental health portion of the
PDHA screening provides an indicator of deployment-related mental health concerns on a
population level but may have limited utility in predicting which individuals will use services, at
least as the screening is being used now, immediately on return from deployment."); Charles S.
Milliken, Jennifer L. Auchterlonie & Charles W. Hoge, Longitudinal Assessment of Mental
Health Problems Among Active and Reserve Component Soldiers Returningfrom the Iraq War,
298 J. AM. MED. ASS'N 2141, 2141 (2007) (noting that their previous article describing the "the
Department of Defense's (DoD's) screening efforts to identify mental health concerns among
soldiers and Marines as they return from Iraq and Afghanistan using the Post-Deployment
Health Assessment (PDHA).... raised concerns that mental health problems might be missed
because of the early timing of this screening" and that "[b]ased on these preliminary data, the
DoD initiated a second screening similar to the first, to occur 3 to 6 months after return from
deployment"). Responding to claims that the military does not adequately monitor and screen its
soldiers for mental health problems following combat, on March 4, 2009, Congress introduced a
bill to require the Department of Defense to adopt a program of professional and confidential
screenings to detect mental health injuries acquired during military deployment and to ultimately
reduce the incidence of suicide among veterans. Veterans Mental Health Screening and
Assessment Act, H.R. 1308, 111th Cong. (2009) (referred to the Subcommittee on Armed
Services and to the Committee on Veterans' Affairs). Similarly, the Army recently announced
plans to require all 1.1 million of its soldiers to complete a $117 million intensive training
program, the first of its kind in the military, to develop and enhance emotional resiliency to
"head off the mental health problems, including depression, post-traumatic stress disorder and
suicide, that plague about one-fifth of troops returning from Afghanistan and Iraq." Carey, supra
note 117.

308. Gover, supra note 59, at 566; Elias, supra note 13.
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A series of studies have highlighted the failure to identify the prevalence of mental
health problems in general and PTSD in particular among both soldiers serving in Iraq
and Afghanistan and veterans returning to the United States,3

0
9 how exposure to

combat significantly increases these problems, 310 how fewer than forty percent of
veterans with a mental health problem seek care,3 11 and that there are numerous
barriers to obtaining this treatment.31 2

These accounts have not only brought combat-related PTSD to the public's
attention, they illustrate just how common and under-treated this mental disorder is in
the returning troops. Just as the Vietnam War introduced the diagnosis of PTSD to the
public and the legal system, the Iraq and Afghanistan Wars may further the
understanding of PTSD and serve as an additional catalyst for the acceptance of PTSD
defenses in the legal system. 3 Although only time will tell how PTSD diagnoses in
Iraq and Afghanistan War veterans play out in the legal arena, the dispositions of their
Vietnam counterparts and of the BSS and USS defenses not only suggest some of the
impediments they may face but also provide some instances where a PTSD or a related
"syndrome" defense has been successful.

In addition, there are already a few cases involving veterans of the Iraq and
Afghanistan Wars where PTSD issues have been raised, albeit with mixed results. For
example, in 2008 in Martinez v. State,31

4 the Supreme Court of Georgia,
notwithstanding its previously discussed acceptance of the BSS defense,3 15 held that
the defendant did not show his attorney had provided ineffective assistance in deciding

309. See, e.g., Malcolm, supra note 2; see also DEP'T OF DEF. TASK FORCE ON MENTAL
HEALTH, supra note 307, at ES-1; Schell & Marshall, supra note 11, at 96.

310. Hoge et al., supra note 11, at 13.
311. Id.
312. Id.
313. It should be noted that the mental status defenses addressed in this Article (with the

exception of the somewhat mischaracterized "mens rea defense") are affirmative defenses that
ultimately must be raised and pursued by the defense. A defendant may choose not to pursue
such a defense for a number of reasons, including a desire to avoid the stigma often associated
with claiming and being found to have a mental disorder, a desire (sometimes unfounded) to
assume responsibility for an otherwise criminal act, or a recognition that unsuccessfully raising
such a defense may lead a jury or judge to impose harsher sanctions on the defendant. In
addition, the consequences of a successful insanity defense may be more deleterious for the
defendant than a criminal conviction. See Christian Breheny, Jennifer Groscup & Michelle
Galieta, Gender Matters in the Insanity Defense, 31 LAW & PSYCHOL. REv. 93, 98 (2007).

[R]esearch has shown that 11% of all felony arrests resulted in imprisonment
while 67% of unsuccessful insanity pleas resulted in the same....

Another common misconception is that insanity defendants "go free" after
being adjudged [not guilty by reason of insanity]. . . . However, in reality,
society's condemnation of the mentally ill often leads to greater punishment.
Empirical data has shown that a defendant who successfully pleas insanity is often
detained for a significantly longer terms [sic] than if the defendant had not utilized
an insanity plea.

Id. (citations omitted).
314. 663 S.E.2d 675 (Ga. 2008).
315. See supra notes 262-68 and accompanying text.
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316
to forgo an insanity defense based on defendant's alleged PTSD 6. In this case,
Alberto Martinez, who served in the infantry in Iraq, was found guilty of murder and
various related offenses in connection with a fatal stabbing shortly after he returned
from a six-month deployment to Iraq in 2003.? 17 Notwithstanding the defendant's
assertion that his PTSD caused him to suffer delusions and compulsions, the court
determined that it was not unreasonable for his counsel to decide against employing a
PTSD-based insanity defense.3 Is

In support of its ruling, the court focused on various facts of the case. The evidence
showed that the defendant was joined in his attack on the victim by two other men; that
Martinez and one of the other men attempted to hide the victim's body in the woods;
that Martinez and the other men drove to a convenience store where they purchased
lighter fluid and matches, following which they returned to the body and set it on fire;
and that Martinez returned to the crime scene several days later and subsequently
decided to bury the body. 319

Despite Martinez's claim that he did not remember stabbing the victim, it is not
surprising that the court concluded that counsel's decision not to pursue a PTSD-based
insanity defense on Martinez's behalf was reasonable. 320 In support of its ruling, the
court noted that (1) counsel had read the reports on defendant's mental state, conferred
with the defendant and his wife, considered information Martinez provided, and spoke
with people treating veterans with PTSD about how the disorder would fit with
Martinez's defense; (2) the defense was difficult to reconcile with their assertion that
Martinez was not the one who fatally stabbed the victim; (3) Martinez was not
prepared to admit that he had committed the gruesome acts; and (4) the defense could
not explain why Martinez had attempted to cover up his actions. 321

316. Martinez, 663 S.E.2d at 679.
317. Id. at677.
318. Id. at679.
319. Id. at677.
320. See id. at 677-79.
321. Id. at 678-79. Although beyond the scope of this Article, and not addressed in the

ruling by the Supreme Court of Georgia, a question remains whether a defendant's attorney can
raise (or not raise) an insanity defense contrary to the wishes of the defendant. The United States
Supreme Court in Indiana v. Edwards, 128 S. Ct. 2379 (2008), held that a trial court judge can
disregard a defendant's expressed desire to proceed pro se if the judge determines that the
defendant is incompetent to represent himself, notwithstanding that the judge has also ruled that
the defendant is currently competent to stand trial. Id. at 2387-88. The Court embraced this
relatively paternalistic approach to protect the dignity of a defendant with a "severe mental
illness." See id. at 2387. By extension, it could be argued that a defendant's attorney, as an
officer of the court, could raise (or not raise) an insanity defense contrary to the wishes of his or
her client if the attorney believes that this trial strategy is in the best interests of the defendant,
although it is likely that the attorney would need the blessing of the court before pursuing this
strategy. Such a course of action, however, has the potential to be contrary to the expectation of
the defendant who expects the attorney to honor the defendant's trial-related requests and raise
issues regarding the defense attorney's ethical obligation to a client. Compare MODEL RULES OF

PROF'L CONDUCT R. 1.2(a) (2009) ("[A] lawyer shall abide by a client's decisions concerning
the objectives of representation . . . ."), and MODEL RULES OF PROF'L CONDUCT R. 1.14(a)

(2009) ("When a client's capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment or for some other
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Another case involved Ricardo Cortez, who after serving two tours of duty in Iraq,
shot his wife, killing her and their unborn child.322 The defense argued that Cortez was
suffering from PTSD at the time of the offense. 323 Despite expert testimony and the
defendant's claim that he was not guilty by reason of insanity, Cortez was found guilty
of murder by a jury on November 13, 2008, and sentenced to life plus eighty years.324

In a local editorial, it was contended that the correct verdict was reached in that Cortez
was "an abusive, jealous husband.. . " but also hoped "that the public doesn't dismiss
Post Traumatic Stress Disorder as easily as the jury did last week when they sent
Cortez to prison for the rest of his life. 325

Although neither of these verdicts embraced the use of PTSD testimony, there are
indications that PTSD diagnoses are coming to have a greater impact on the criminal
trials of Iraq and Afghanistan veterans. For example, in one case that was reported in
The New York Times, Sergeant Archie O'Neil, on the eve of his second deployment to
Iraq, fatally shot his mistress at their home after she threatened to kill several of his
family members while he was gone.326 During Sergeant O'Neil's military trial, his
lawyer argued that the defendant suffered from PTSD and was not guilty by reason of
insanity as "the ravages ofwar" provided the "trigger" for the killing.327 A military jury
convicted Sergeant O'Neil of murder but declined to impose the maximum sentence of
life imprisonment, considering it too harsh.328

The jury verdict in this case suggests that the views regarding veterans with PTSD
may be softening, and such veterans may receive a warmer welcome in the judicial
system.329 And with at least 121 Iraq and Afghanistan War veterans known to be
involved in homicides as of the beginning of 2008, embracing the use of PTSD
evidence in their defense has important implications for the outcomes of these trials,
the veterans involved, and the legal system.33 ° Perhaps reflecting this change in

reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client."), with MODEL RULEs OF PROF'L CONDUCT R. 1.14(b) (2009)
("When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial or other harm unless action is taken and cannot adequately act in
the client's own interest, the lawyer may take reasonably necessary protective action, including
consulting with individuals or entities that have the ability to take action to protect the client
.... .).

322. David Young, Cortez: Life Plus 80 Years, GREELEY TRm. (Colo.), Nov. 14, 2008,
available at http://www.greeleytribune.com/article/20081114/NEWS/811149988/1002/NONE.

323. Id.
324. Id.
325. Misunderstood Mental Illness Is Brought to Light During Cortez Trial, GREELY TRm.

(Colo.), Nov. 19, 2008, available at http://www.greeleytribune.com/article/2008811199986.
326. Deborah Sontag & Lizette Alvarez, Across America, Deadly Echoes ofForeign Battles,

N.Y. TIMEs, Jan. 13, 2008, at Al.
327. Id.
328. Id. ("A second jury, however, convened only for sentencing, voted the maximum

penalty, life without parole. The case is on appeal.").
329. See e.g., Young, supra note 322 (reporting that the public defender who represented

Ricardo Cortez, an Iraq veteran whose PTSD-based insanity defense in the murder of his
estranged wife was rejected by a jury, told the sentencing judge that "as more soldiers come
back from Iraq and Afghanistan, we will be seeing this more and more"); see also Porter v.
McCollum, 130 S. Ct. 447 (2009); discussion supra note 20.

330. Sontag & Alvarez, supra note 326 ("The New York Times found 121 cases in which
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perspective, the reporters who compiled this tabulation asserted that "these killings
provide a kind of echo sounding for the profound depths to which some veterans have
fallen, whether at the bottom of a downward spiral or in a sudden burst of violence."3 3'

Indeed, the Iraq and Afghanistan Wars have several features that may result in
PTSD-related defenses raised by the veterans of these wars gaining greater acceptance.
For one, PTSD appears to be more pervasive in Iraq and Afghanistan War veterans
than even among Vietnam War veterans.332 This may result in mental health
professionals and society, and subsequently the judicial system, becoming more (1)
aware of related symptoms; (2) likely to recognize the validity of the diagnosis and the
impact of PTSD on human behavior, even when criminal behavior is involved; and (3)
willing to take it into account when assessing criminal responsibility and
punishment. 333 Also, treatment protocols to address PTSD continue to improve,
decreasing the potential for a long-term, chronic threat from such defendants and

veterans of Iraq and Afghanistan committed a killing in this country, or were charged with one,
after their return from war. In many of those cases, combat trauma and the stress of
deployment-along with alcohol abuse, family discord and other attendant problems-appear to
have set the stage for a tragedy that was part destruction, part self-destruction.").

331. Id.; see also Associated Press, W. Pa. Soldier to Claim Insanity in Shootings, CENTRE
DAiLY TIMES (Pa.), Aug. 12, 2009, available at http://www.centredaily.com/news/local/crime
_courts/story/1446845.html (reporting that a "troubled Iraq war veteran" home from the Army
on medical leave and whose "family contends his actions were fueled by post-traumatic stress
disorder" is pursuing an insanity defense in response to capital charges that he fatally shot a
clerk and a bystander while robbing a Subway sandwich shop and taking about $130); R.
Norman Mood, Afghanistan Vet's Shooting Trial Postponed, FLA. TODAY, Mar. 30, 2009,
available at http://www.tcpalm.com/news/2009/mar/30/afghanistan-vets-shooting-trial-
postponed/ (providing an account of an Army veteran in Florida without a criminal record who
had completed combat missions in Afghanistan but who suffered from PTSD, according to
family members, when he shot at his wife and then confronted responding police officers; his
attorney has filed notice that he intends to rely on an insanity defense at trial); Michelle Tan,
Report: Accused GIs Were 'at Risk', ARMY TIMES, July 26, 2009, available at http:f/www.
armytimes.comlnews/2009/07/armycarson_072609w/ ("Intense combat experiences, prior
criminal behavior, substance abuse and barriers to seeking mental health care all contributed to a
'cluster' of murders or attempted murders allegedly committed by soldiers from the same Fort
Carson, Colo., brigade, Army leaders said July 15.").

332. Elias, supra note 13. As discussed in this Article, the higher prevalence of PTSD in Iraq
and Afghanistan War veterans may be explained by the difference between the Iraq and Vietnam
theaters. See supra Part I.D. Although there was guerilla warfare and essentially no front lines in
either war, the Iraq and Afghanistan Wars involve an enemy that could be anywhere or anyone,
and strike at anytime through the use of make-shift explosives, car bombs, rocket-propelled
missiles, or suicide bombers. Ann Hubbard, A Military-Civilian Coalition for Disability Rights,
75 Miss. L.J. 975, 986 (2006). Also, more advanced weapons, including mortar attacks, are
more widely used in these wars. See id. Additionally, because of the changes in combat
technology and, ironically, improved medical technology, more soldiers are returning to the
United States with severe injuries. Although these soldiers are more likely to physically survive
these attacks, their experiences may create psychological problems-including PTSD-that can
haunt them for the rest of their lives. Phillip Carter & Owen West, Iraq 2004 Looks Like
Vietnam 1966-Adjusting Body Counts for Medical and Military Changes, SLATE, Dec. 27,
2004, http://www.slate.com/id/2111432/.

333. Welch, supra note 20.
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enhancing the likelihood of their rehabilitation.334 Additionally, the stigma of a PTSD
diagnosis appears to be diminishing for Iraq and Afghanistan War veterans,
particularly in contrast to their Vietnam counterparts.3 " This may make these veterans
more willing to raise a PTSD-linked defense, as well as reduce the criminal justice
system's reluctance to recognize these defenses.336

Further, because the mainstream media has widely covered the psychological
impact of the combat experience of Iraq and Afghanistan War veterans, the American
public is more educated about and sympathetic to the "emotional fallout" and the
invisible psychological "scars ofwar. ' '337 For example, a number of media outlets have
highlighted the findings that approximately twenty percent of veterans report serious
mental problems, including PTSD and depression, upon returning home from Iraq and
Afghanistan and that these veterans have been taking their lives at twice the rate of the
American population in general.338

334. See Friedman, supra note 12, at 76.
335. Welch, supra note 20. But see Friedman, supra note 12, at 76-77 (discussing perceived

stigmatization in soldiers and Marines returning from Operation Iraqi Freedom and Operation
Enduring Freedom).

336. At the same time, considerable stigma still tends to surround all diagnoses of a mental
disorder, including PTSD, among soldiers and military veterans, which continues to impede
their willingness to seek related mental health care. E-mail from Mary Tramontin, supra note
164 ("Many returning service members are young and developmentally at odds with the patient
role and seek to normalize their experiences; they are aware of the stigma attached to mental
health treatment, especially if they are seeking careers in law enforcement; military cultural
factors affect help seeking behaviors; and for PTSD, the core symptom of avoidance also serves
to keep them out of treatment. Finally, the most effective evidence based treatments for PTSD
that are short-term and recovery oriented are not widely disseminated, meaning that most
community practitioners and VA clinicians will not have these in their repertoire. There is a lot
of untreated, and even undiagnosed, combat PTSD out there. One of my colleagues and I looked
at a very small sample of treatment completers and found that the only significant variable was
age-the older (mid 40's on) OEF/OIF returnees were more likely to stay in and finish a
treatment protocol.").

337. See Lizette Alvarez, Army Data Show Rise in Number of Suicides, N.Y. TIMES, Feb. 6,
2009, at A12; Goode, supra note 15; Vet Suicide on the Rise, ONLINE NEWs HOUR, Nov. 10,
2008, http://www.pbs.org/newshour/forum/health/july-dec08/vetsuicide_ 1-10 .html; see also
Steven Leser, Iraq War-Pardon the Troops Accused of Crimes, OPEDNEWS.COM, Dec. 24,
2006, http://www.opednews.com/articles/opedne steven 1061224_iraq_war__pardon th.htm
("We all need to come together to support the Iraq war veterans who come home... in every
way. That includes understanding that we put them in a terrible situation and that it is
completely understandable for anyone to break and commit crimes in that situation.").

338. See Armen Keteyian, Suicide Epidemic Among Veterans, CBS NEws.coM, Nov. 13,
2007, http://www.cbsnews.com/stories/2007/1 1/13/cbsnews investigates/main3496471.shtml;
Study: Suicide Risk Double Among Male US. Veterans, CNN.coM, June 11, 2007,
http://edition.cnn.com/2007/HEALTH/06/ 1/vets.suicide/index.html; Veteran Suicides on the
Rise (NBC Nightly News broadcast Dec. 12, 2007), available at http://www.msnbc.msn.com/
id/21134540/vp/22218515/#22218515. It has also been determined that incarcerated veterans
are at greater risk of suicide that either veterans or incarcerated inmates in general. Hal S.
Wortzel, Ingrid A. Bingswanger, C. Alan Anderson & Lawrence E. Adler, Suicide Among
Incarcerated Veterans, 37 J. AM. ACAD. PSYcIuATRY & L. 82, 82 (2009).
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Support for the role of these combat troops and continued media attention to their
psychological problems may make veterans of the Iraq and Afghanistan Wars relatively
sympathetic criminal defendants, unlike their Vietnam War counterparts, and result in
their being viewed as analogous to the relatively sympathetic battered spouse who
assaults an abusive spouse. However, a factor that may limit sympathy for these
defendants is that-unlike BSS defendants-they are more likely to have attacked a
relatively "innocent" bystander who was not responsible, at least in part, for the
defendant's psychological disorder but just happened to be present during a PTSD-
related event.

339. In addition, it should be noted that raising a PTSD-related defense on behalf of an
unpopular Iraq or Afghanistan War soldier or veteran may undercut the good will that might
otherwise be available for this "defense" in general. For example, there are some indications that
Maj. Nidal Malik Hasan may have been suffering from PTSD at the time he killed thirteen
individuals at Fort Hood on November 5, 2009. Robert D. McFadden, 12 Killed, 31 Wounded in
Rampage at Army Post; Officer Is Suspect, N.Y. TIMES, Nov. 6, 2009, at Al. A diagnosis of
PTSD is not limited to individuals who have personally experienced or witnessed "an extreme
traumatic stressor," but can also include individuals who have "leam[ed] about unexpected or
violent death, serious harm, or threat of death or injury experienced by a family member or other
close associate." DSM-IV-TR, supra note 18, at 463. As a psychiatrist in the military, he
provided counseling services to soldiers returning from Iraq and Afghanistan with PTSD. It has
been suggested that he was personally experiencing considerable stress at the time of the Fort
Hood shootings. Scott Shane & James Dao, Tangle of Clues About Suspect at Fort Hood, N.Y.
TIMES, Nov. 15, 2009, at Al ("Whatever led Major Hasan to act, it is clear that he felt under
intense pressure. He had told family members for years about his fears of being sent to war, and
his work at Walter Reed Army Medical Center had exposed him daily to the horrors combat
could produce."); see also Richard Boudreaux, Fort Hood Shooting Suspect Endured Big
Pressure, Uncle Says, L.A. TIMES, Nov. 8, 2009, http://www.latimes.com/news/nationworld/
world/la-fg-fort-hood-suspect-uncle8-2009nov08,0,1886826.story (reporting conversations his
uncle had had with Maj. Hasan a year earlier) ("[T]the major seemed more afflicted by his
caseload of physically disabled and traumatized war veterans. 'He didn't have time even to
breathe.... Too much pressure, too many patients, not enough staff.' He would say, 'I don't
know how to treat them or what to tell them,' because he didn't have enough time. They just
kept coming one after the other. 'Sometimes he cried because of what happened to them. How
young they are, what's going to happen to the rest of their lives. They're going to be
handicapped; they're going to be crazy."'); Shari Roan, Fort Hood Tragedy Rocks Military as It
Grapples with Mental Health Issues, L.A. TIMES, Nov. 9, 2009, http://www.latimes.com/
news/nationworld/nation/la-sci-fort-hood-psych9-2009nov09,0,4570410.story ("The factors that
may have led to Hasan's alleged actions are not yet clear. What is clear is that no one is immune
to mental health problems: Doctors have slightly higher suicide rates than does the general
population."). It might be argued that his clients constituted "close associates" and in the course
of exploring the traumatic events they had undergone, he too developed PTSD. In light of the
adverse reaction to these shootings, however, raising a PTSD-related defense on his behalf
would likely not be well received by the general public. See Shane & Dao, supra ("In his weekly
address, President Obama vowed on Saturday that the administration would discover the full
story of the massacre.... Mr. Obama said investigators would also look for any missteps. 'If
there was a failure to take appropriate action before the shootings, there must be accountability,'
he said."); see also Benedict Carey, Damien Cave & Lizette Alvarez, For Therapists in the
Military, Painful Stories, N.Y. TIMES, Nov. 8, 2009, at Al ("Many of the patients who fill the
day are bereft, angry, broken. Their experiences are gruesome, their distress lasting and the
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CONCLUSION

As more psychologically scarred troops return from combat, society's focus on and
concern for these troops and their psychological disorders has increased. With this
increase and with associated studies confirming the validity of the PTSD diagnosis and
the genuine impact of PTSD on the behavior of veterans, greater weight may be given
to the premise that PTSD is a mental disorder that provides grounds for a "mental
status defense," such as insanity, a lack of mens rea, or self-defense. Although
considerable obstacles remain, given the current political climate, Iraq and Afghanistan
War veterans are in a better position to successfully pursue these defenses than
Vietnam War veterans were a generation ago, a development that may make these
defenses more available for all defendants with a PTSD diagnosis.

process of recovery exhausting. The repeated stories of battle and loss can leave the most
professional therapist numb or angry. And hanging over it all, for psychiatrists and
psychologists in today's military, is the prospect of their own deployment-of working under
fire in Iraq or Afghanistan, where the Pentagon has assigned more therapists to combat units
than in previous wars. That was the world that Maj. Nidal Malik Hasan, an Army psychiatrist,
inhabited until Thursday, when he was accused of one of the worst mass shootings ever on a
military base in the United States, an attack that killed 13 and left dozens wounded. Five of the
dead were fellow therapists, the Army said.").
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