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Summary: This book explores the legal culture of the
Parsis, or Zoroastrians, an ethnoreligious community
unusually invested in the colonial legal system of
British India and Burma. Rather than trying to

maintain collective autonomy and integrity by

avoiding interaction with the state, the Parsis sank
deep into the colonial legal system itself. From the late
AECEOAAT OE AAT OOOU O1T OEI )1 AEAG
they became heavy users of colonial law, acting as
lawyers, judges, litigants, lobbyists, and legislatat

They de-Anglicized the law that governed them and
enshrined in law their own distinctive models of the
family and community by two routes: frequent
intragroup litigation often managed by Parsi legal

E—— professionals in the areas of marriage, inheritance,
rellglous trusts, and libel, and the creation of legislation that would become Parsi
personal law. Other South Asian communities also turned to law, but none seems to
have done so earlier or in more pronounced ways than the Parsis.
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Chapter 6

Entrusting the Faith :
Religious Trusts and the Parsi Legal Profession

During the latter half of the nineteenth century, Parscharitable trust suits relating

to religious funds and properties started arriving in the upper courts. These
conflicts were power struggles among the people controlling the money and
property subtending Zoroastrian fire temples, towers of silence, cemetes, rest
houses, sanitoria, and charitable funds Often, these disputes turned on intragroup
differences over religious doctrine, power relations, and collective identity. Could
ethnic outsiders be initiated into the religion? Did sea travel by high pests
invalidate the religious ceremonies carried out after their arrival? Did priests
determine practical operating procedures within a fire temple or was this a privilege
of the patrons who funded the temple? These questions were resolved not by

priestly or community bodies, but in court.

Around the same time as religious trust suits became common, Parsis started
flourishing in the colonial legal profession. They soon became judges in the upper
courts. In 1906, the first Parsi was appointed to the Bombayligh Court bench. By
1930, the first Parsi had become a Privy Council judge in London. Patterns in

litigation and the legal profession converged: by a lucky confluence of factors, Parsi

! Parsi bodies were buried in Paesily cemeteries (or sections of cemeteries) in Rangoon,
Colombo, London, Berlinand elsewhere because the Ppogiulation was too small to justify
maintaining alakhma In these situations, the usual prohibition on burial did not apply. See
Patel and Paymaster; ¥96; DesaiHistory, 196-7; Sharafi,Bella’ s Casé, 50-8.

2 See Hinnells; Changing Perceptioris112; Sharafi,'Bella’ s Cas€, 248-56.



lawyers and judges managed many of the lawsuits among their-celigionists.
Through law, these figures became intellectual middlemen in the negotiation of their
I xT ATi11 OITEOUBO EIi ACA AT A EAAT OEOUS
The micro- and macro-effects of intragroup litigation were in tension with
each other. On the one hand, the frequency and vigaith which Parsis turned to
the courts came at a terrible social price. As it does today, litigation between Parsis
ripped apart families, friends, and entire communities. Major lawsuits lasted for
years. They dragged litigants around the world on appealnd for the collection of
AGEAAT AA Ol 14Infabroup IEigadE Bahkaigted, embittered, and aged
its Parsi participants. By oralistory accounts, the ugliest Parsi trust suits hastened
the deaths of their more sensitive participants. Despite the heartbreak, though, the
repetition of a painful microprocess created something collectively productive. In a
different colonial context, Steve Stern has suggested that intragroup litigation in
colonial courts weakened the colonizedommunity vis-a-vis the colonizersé The
British Indian setting reflected an alternative outcome. Among the Parsis, the
ceaseless airing of dirty laundry in the general Anglosphere produced
embarrassment. Arguably, familiarity with the legal forum exacerbated intragroup
conflict. But it was also enabling. By the coincidence that a corps of Parsi lawyers

and judges existed, intragroup lawsuits simultaneously became a source of legal

power for the community. The figure that epitomized this phenomenon was Dinshah

3 See HinnellsZoroastrian Diaspora234-5.

* See Sharafi'Bella's Case, 184-5, 366-2.

® See ibid, 409.

®SteveJ. SteriPer ud6s I ndian Peoples and the Challenge o
1640(Madison WI: University of Wisconsin Press, 1982), 115, 132.



D. Davar, the fist Parsi judge of the Bombay High Court. Between 1906 and 1916, a

series of Zoroastrian trust suits landed in his court. He decided them in ways that

OA£I AAOAA EEO OAIT ECET 001 U 1 OOET AT @ OEOEIT 1A
that the ethnic and relgious identity of colonial judges mattered. Through the

production of usable precedents, South Asian judges and lawyers interpreted the

culture of the colonized for the colonial legal system. Sometimes they described

OAl OOET 6 AAtiothdd fimetkef iGs8rted themselves into controversies

in their own communities. Either way, these judges put the force of colonial law

behind one side of intragroup disputes. Davar epitomized this phenomenon in the

context of Zoroastrian charitable trusts.

In-Fighting

Fighting in court came at a cost. Niklas Luhmann has described the shift from social
fighting to litigation as a move from one normative vocabulary to anothet With this
shift came a certain trauma and irreversibility. Stewart Macaulay has emphasized
the destructive quality of litigation to long-term contractual relationships. In an

effort to avoid litigation, Macaulay observed that businesspeople who wanted to
preserve good relations would not insist on their strict legal rights. Going to court

destroyed relationships, a result particularly difficult to bear in close, facéo-face

" See Sharaft:New History, 1072-9.

® See Niklas LuhmanriCommunication about Law in Interaction Systehis Advances in
Social Theory and Methodologgds.Karin KnorrCetina and Aaron V. CicouréBoston:
Routledge and Kegan Paul, 1981), 221Stewart Macauldyg discussion of Luhmann in his
“Organic Transactions: Contract, Frank Lloyd Wright and the Johnson BuildVige. LR
(1996), 11415.

® Stewart Macaulay,Non-Contractual Relations in Busies: A Preliminary Study;75-90 in
Macaulay, Friedmarand Mertz.



communities where people could not melt anonymously into a mobile and shifting

population.

10 TTA T &£ OEA x1 Ol A6O GCOAAO i AOAAT OEI A

trust and trade spanning the globe. Persia was a motherland of one typeBritain
was another!! Parsis enjoyed high mobility but low anonymity along their global
diasporic circuits. The process of making inquiries across national and imperial
borders produced remakably private information about Parsis overseas. With the
rise of fears over group extinction, the community became even more tigtnit and
self-aware. These anxieties were heightened by the advent of the census in 1871:
rates of marriage and birth ratesamong Parsis were comparatively low, and the
average age at marriage was higlt.Occasionally, elite Parsi men also married
%O0O0T PAAT xi i1 AT 8 |/ OOEI AT @ 0AOOEO xAl OAA
for initiation into the Zoroastrian religion. 13 For those who subscribed to a notion of
racial purity, this form of desired exclusion further diminished the total number of

Parsis.

9 See SuitNo. 1 of 1930, 192935 PCMC Notebook, I: 48, 51, IV: 177; Suli®. 6 of 1937 and
3 of 1938, 193741 PCMC Notebook, I: 31, II: 234, 62-3; SuitsNo. 8 and 9 of 1942, 1941
8 PCMCNotebook, I: 3315. See also by SharafBella’'s Cas¢€, 341-9; “Marital
Patchwork, 1003-6.

1 See, for instance, Sulito. 5 of 1913, 191320 PCMC Notebook, I: 4314; SuitNo. 10 of 1933,
1929-35 PCMC Notebook, IV: 13811. See als€hapter 2at notes 1424.

2 Desai,Parsis 71. By Leela Visaria, sédReligious and Regional Differences in Mortality and
Fertility in the Indian Subcontinen{PhD dissertation, Dept. of Sociology, Princeton
University, 1972), 13974;“Demographic Trasition among Parsis: 1881971, |I-Fertility
Trends; EPW9:43 (1974), 182832.

13 See Sharafi! Judging Conversidn “Bella's Case, 76-8, 149-70.
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In other diasporic mercantile minorities, disputes were typically handled
within the group.14 Social sanctions and taboos kept side fights out of court. But
the Parsis lacked the community institutions and culture to contain their own
intragroup disputes. The case law between them was a catalogue of conflicts
between siblings, relatives, spouses, friends, neighbors, parents andldren,
landlords and tenants, and former cditigants.15 In Petit v. Jijibhaj the British judge
&8 #8 /8 "AAI AT OOCCAOOAA OEAO 0011 1 OAE AEC
mind the historical prevalence of lowercaste servant mistresses and extramatal
AEETI AOAT Ai 11 ¢ 3006khamtder PaksiGr@sEcasp Bevoda AOAE O
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members of the family have no real occupation in life and they amuse themselves

principally by carrying on acrimonious correspondence and litigating amongst

“ For example, see Janet T. Lanti, Theory of the Ethnically Homogeneous Middleman
Group: An Institutiomal Alternative to Contract Law,J. Legal Studl0 (1981), 34962; Barak
D. Richman,"How Community Institutions Create Economic Advantage: Jewish Diamond
Merchants in New York,LSI 31 (2006), 383418.

15 For a sample from the notebooks of D. D. Davar (BHsedn the Matter of the Indian Trustee
ActNo.27 of [1866] and Indian Trust A¢to.2 of 1882. In the matter of the deed of Charity
Settlement of 29 May 1888 made by Framji Covasji Mafkerdgments (7 Jaary 1908-7
Deemberl908); 1-5; DinshaFramiji Markerv. Dossibai Framji Markeiin “Judgments (5
January 19097 October 1909),1-7; Payne and Company Pirosha Nusserwanji Pateih
“Judgments (19 Jaary1911 to 17 July 1911)1-40; andSirdar Nowroji Pudumii. Putlibai,
“Judgments (14 Jaary 1913-18 Dee@mberl913); 87-93. From case papers (BHC), see
Framji Shapurji Patuck and otheks F. E. Davar SuitNo. 791 of 1904Bhai Bhicajiv.
Perojshaw Jivanji KerawallaSuitNo. 1288 of 1914Manekji Rustomji Bharuchea. Nanabhai
Cursetji Bharieha, SuitNo. 258 of 1928. See alsdrecorders Court. Before W. F. Agnew,
Esq. Dissolution of PartnershipRangoon Gazette Weekly Bud(it January 1890), 9;
Mancherji Manokji Poonjiaje®. Framji Manockji Poonjiaje€ Bom LR 1026 (1900);
Shapurji Bezoje Motiwallav. D. B. Motiwallacase papers, Suito. 473 of 1905 (BHC) and
ILR 30 Bom 359 (1906)Sorabji Hormusji Batlivalar. J. M. WadialLR 38 Bom 552 (1914);
Jehangir Dadabhoy and B. JehangitiKaikhusru Kavasha re estate of Pallonji Dadabhoy
Cooverbai and Kavasha EdulJCPC case papers, 1914: &, judgment na98 (PCO);
Rustomji Heejeebhaoy. C. Dadabhoy and othetsR 48 Bom 348 (1924)Bai Meherbai
Sorabji Mastew. Pherozshaw Sorabji GazddrR 51 Bom 885 (1927);Parsi Brothers in
Cout. Wild Allegations; Tl (9 Ocbber1929), 15.

16 Petitv. Jijibhai, 576.



OE AT O A1006ljd@ @ommented that he had abandoned hope for a settlent
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cases between Parsis involved accusations of addiction and imbeciliyAllegations

of violence, venereal disease, and adultery all featured prominently in the Parsi

Chief Matrimonial Court2° By suing their careligionists, Parsi plaintiffs showed

their willingness to reveal secrets in the colonial courtroom. The desire for victory

or punitive litigating overrode any sense that disputes among Parsis ought to be

kept off the public stagez! In many cases, the impulse to litigate also overshadowed

the desire to preserve longterm relationships.

Two examples illustrated the phenomenon. Thease of Bomanjee Byramjee
Colah was born out of the breakdown of relations within one familyPestonji Jeevaniji
v. Chinoy by contrast, reflected the disintegration of civility within the Parsi

community of Secunderabad, a British military cantonment sittig within the

(@]
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7“In the Matter of the Indian Trustee Adb. 27 of 1866 and Indian Trust Ablo. 2 of 1882. In
the Matter of the Deed of Charity Settlement of 29 May 1888 made by Framji CovakgMa
in D. D. Davar, Judgments (1908), 2.

18« N @94: Judgment of the Judicial Commissioner in Regular Aggeal6 of 1901, 1212—
19017 718 inPestonji Jeevanjy. ChinoyJCPC case papers.

9 For allegations of imbecility and addiction to morphine, apiand alcohol, se¥atchagandy
v. Vatchagandyn D. D. Davar, Judgments (1910).

% For some of the most extreme cases, seeNguit4 of 1939, 193741 PCMC Notebook, Il
11755; SuitNo. 16 of 1940, 19448 PCMC Notebook, Ill: 19800. See als@hapter st
notes1659.

L For a probable case of punitive litigating among Parsis;Raagoon Defamation Case.
Personal Attendance Necessaipona Observe{22 May 1914), 5.

22 See Sharafi‘Marital Patchwork, 984.



Common Pleas. The Secunderabad case was appealed to the Privy Council in
London. Both exemplified the destructive effects of litigation on Parsi relations. And
both illustrated the degree to which this breakdown unleashed a flow of

compromising information in the public arena.

The Parsimerchant B. B. Colah arrived in New York in 1870 carrying
$100,000 in gold?3 He had battled his two brothers in the Bombay courts for his
OEAOA 1T &£ OEAEO ZAOEAO0S6 O ET EAOEOAT AA8 (AOET C
"TTAAU ET 1T OAAAOOOAI A6é A& pdie Amdnkn/aleutiadhker 8 6
proceeded to Europe and continued west to New York. Financed by his portable
ET EAOEOAT AAh #I11 AE xA1T O 11 OA 111¢c AT A OAAEI
became a matter of such public notorietyhat he was taken into custody as a person
I £ O1T 01 OTA T ETA86 #11 AE8O AAOA AOOEOAA AAFME C
AAAAOOA EA xAO AAAIT ARHeAwas@emimittddhowBelagylum OT AOEA 8 6
after another and was examined by a string of New Yogssychiatrists.

The Court had to decide how to convey Colah back to Bombay and how to
protect his gold. No other Parsis could be located in New York. However, an
American army major named Alexander George Constable took an interest in the
case. Constable hthspent fourteen years in Bombay Presidency and claimed to have
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23| oweall Colah case materials to Kathryn Butieward, who discovered the case during her
archival research on the New York Court of Common Pleas. | thank her fexdegtional
generosity in sharing with me images of these primary sources.

24«“Mr. Javis must pay up. Ordered to account for the Colah ESisMT (24 August1886), 8.

%5“Only a Pittance Left. Management of a Parsee Merth&artune, NYT (18 February 1886),
2.
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people and dynasty in early modern western Ind. It was possible that Constable

and Colah were speaking different (though related) languages to each other, that

Colah was fluent in Marathi, or simply that Constable was misleading the court. If

the last option were true, it was only the start ofthe MET 08 O OOEAEAOUS8 #1110

agreed to escort Colah back to Bombay, making the trip by steamer from New York

to San Francisco and then to Hong Kong and Bomb&yColah could not manage

such a trip alone, and the court worried that he would not survive even if

accompanied by Constable and a personal physicidhColah was suffering from

OOOAAADOOA 1 ATEAG AlT1 ¢ xEOE 11 OA PEUOEAAI AE
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64|n the Court of Common Pleas. In the matter of Bomanjee ByraBugésh, a Lunatit
(undated), 1 ifIncompetency Hearings, 18436, Court of Common Pleas for the City and
County of New YorK; B. B. Colah Case Papers, Court of Common Pleas of New York
County, Division of Old Records (New York County CleslOffice).

2"«Court of Common Pleas, for the City and County of New York. In the Matter of Bomanjee

” Byramjee Colah, a Lunati¢23 Ocbber1871), 3 in Colah case papers.
Ibid., 17.

2%«|n the Court of Common Pleas. In the matter of Bomanjee Byramjee CaldlGourt d
Common Please In the Matter of Bomanjee Byramjee Colah, A Lunatit8-19; both in
Colah case papers.

%0 “New York Common Pleas. In the matter of Bomanjee Byramjee Colah, a Ludafidn
Colah case papers.



investigation. Implausibly, Constable claimed that the trip had cost $25,000, a
NOAOOAO 1T £ OEdod®BAI OA T £ #11 AEBSO
#1171 OOAAT A0 AEOEITTAOOU xAO TETTO Al i DAOAA
surrounding the vulnerable Parsi. Constable did escort Colah back to Bombay, but
#1 1 AEGO AT T AEOEIT x1 OOAT AA ®ank@dsontieA EA AEAA
New York court hadwanted to send Colah back to India was out of concern for
Zoroastrian death rites. New York had neither Zoroastrian priests nor facilities for
Aobl OOOA O1T OOI 00 Gélamsand doristable#testifiodl Endit BarsiEA OE A O
could be buried ifthey dieh ET A Bl AAA xEOQOEI 6O O1 xA0OO 1 £ OE
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when they die, they are buried like other people according to the usages of the
AT 01 OoU 1 £ OE A &alle repdtéiradcdrately® §tib, with thé view that
Colah would be better off with his family, the court decided to send him back to
India34( EO CI 1T A xi OI'A OOAU ET OEA 51 EOAA 30A0AO
recommendation, the court retained custody of thegold. It was sold, and its
proceeds were invested in a trust company in New York. The person put in charge of
managing this money was a clerk of the Court of Common Pleas: one Nathaniel
Jarvis, Junior. Sixteen years later, Jarvis was convicted of embexrylihe money. A
fund that was initially $100,000 in the early 1870s and ought to have grown by 6

percent per year totaled a paltry $33 in 1886. Jarvis blamed the disappearance of

#11 AEGO 1 1TTAUu i1 A AAA ET OAOOI AT OhndAOO EEO C

$1«Only a Pittance Left,2.

32«Mr. Jarvis muspay up’, 8.

¥“|n the Court of Common Pleas. In the matter.Gfolah” 3. See also note 1.
34«Court of Common PleasIn the matter of .Colal (23 Ocbber1871), 6.
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the court found that he had stolen most of the money. Jarvis had sent $3,008
mere 3 percent of the original totalz OT #1 1 AES8 O xEAT x AT A AEEI AOR
OEA AAOI U AAUuO8s "U OEA OEI A T &£ »AOOEOS OOEAI
ordered the errant clerk to pay approximately $76,000. The parties ultimately
settled for $65,0003°

4EA Agbi 1 EOAOGETT 1T &£ #11 AE60 AOOAOA AU OxIi
xT Ol A EAOA EAPPAT AA EAA EO 11 GighidgAT & O EEO
Before thecourt decided to send Colah back to India with an exploitative stranger,

#1711 AEG O linddw ha@AdnE #h New York to collect him. Framjee Dosabhoy

#8 7TAAEA AOOEOAA ET . Ax 91 OE xEOE PIi xAO 1T £ A
OAOOET OE UErbénalfididke dhdrge &f Ae person and property of the

i 01T AGEA AT A O61 AOET C EEIi AAAE O "11 AAU8B6 #I
O1 AGAT 6&O1T 1T U 61 "T 1T AAU AU OGEEO O1 66A ABO A ¢

Colah and his brothers had emergeddm an inheritance suit on terrible terms. His

AOT OEAOO POT AAAT U OACAOAAA #11 AEGO ET OAT EOU
the estate. They convinced the British Vice Consul in New York to oppose the father

inl Ax30 ADPDI EAAOEIT 1 awds@df &dopel peBdh Aith wibm@®s 7 A A

AT O0O000O AEOEAO OE A 3sDhkysGcieeded. KajobCoAstaleiadD A OO U 8 6
OEAT AAT A O AOCOA OEAO OEA 11TTAU xI OI A AA C

OAOOEAEAA OEAO OET 111 Audypkopl® & oombéend 0AOOAACL

% In theNYT, see'Mr. Jarvis must pay Up(24 August1886), 8;The Parsee MerchastEstate
(16 August1889), 8;“Tracing Colahs Estate. Nathaniel Jarvis will now have to account for
$75,000 (30 Ocbber1889), 3;*Nathaniel Jarvis must pay 'Uf26 Deemberl889), 8. On
other accusations made against Jarvis; &gy Go to the Grand Juhy28 August1889), 2.

36 «Court of Common PleasIn the matter of .Colal (23 Ocbber1871), 5.
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trait in their character is avarice, and speaking from his observation and from

[Klnowledge acquired by him while he was a resident among them, and speaking

also with response to the circumstances under which the said Colah adopd his

said property and his relations with his brothers on account thereof, he verily

believes that the pecuniary interests of the said Colah will be abundantly promoted

by retaining the property of said Colah during his life, or during his lunacy, irhe

AOOOT AU T A #0H BO® A RG@8 &0 AGving. infiightng amdng OA T £
Parsi families often led to the destruction of longerm relationships and to the

creation of vulnerabilities that could be exploited by opportunists likethe major and

the court clerk.

The Secunderabad litigation exhibited many of the same qualities. It arose
from the breakdown of relations within a particular Parsi community rather than a
single family. Like so many other protracted lawsuits between Parsis, it was
religious trust case. The case exemplified Parsi litigiousness at its most extreme:
every adult Parsi male in Secunderabad was a party to the séitThe full case name
alone occupied four pages: there were 130 appellants and 35 respondeRgsThe
suit also traveled on appeal through three levels of court until it reached the Privy
Council in London. Other major Zoroastrian trust cases had been decided by the

Privy Council or had stopped just short of it? But the Secunderabad case best

37“In the Court of Common Pleas. In the matter.Gfolah’ 5.

%“|n the Privy CouncilNo. 10 of 1907...Case for the.Respondents,2 in Pestoniji Jeevanj.
ChinoyJCPC ase papers.

%9“|n the Privy CouncilNo. 10 of 1907. On appeal from the Court of the Judicial Commissioner
Hyderabad Assigned Districtsl—4 in Pestonji Jeevanjy. ChinoyJCPC case papers.

“0 Although many people expect@etitv. Jijibhai to be appealed to the Privy Council, it was not.
See"The Butterflies and the LiglitHP (27 De@mberl908), 17. The Udwada Iran Shah fire
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illustrated the way in which an entire Parsi community could be divided through the

experience of litigation.

The Parsis of Secunderabad disagreed over whether to build a nelakhma
close to their existing one. The dispute was about personalities more than theology.
The legalquestion was this: had the land on which the towers old and new would
stand been granted to the two brothers who had built the original tower of silence in
183771 Or had it been granted to thenfor the use and benefit of the entire Parsi
community, givingownership to the entire community, including the priests? If the
latter, victory went to the general Parsi community, which wanted to build a second
tower. If the former, the descendants of the original brothers had the right to

prevent further construction.

The dirty laundry in the New York caséhad included explicit descriptions of
"8 "8 #I11 AEGO I AT OAl AT T AEOCEITTh OA@GOAI AAEAC
family inheritance dispute. These private matters were documented in the court
proceedings and were partially reported in the press. The Secunderabad case also
revealed damaging information about Parsis. As plaintiffs, the community or
Anjuman madean argument that could help win its case but that promulgad a

negative characterization of Parsi customs generally. In other colonial contexts,

temple dispute was settled shortly before being appealed to the Privy Coundlb\8eg M.
Wadiav. Dastur Kharselji Mancherji U d v U5, 7, 11-12, 84, 87. See alsdaklatv. Bella.

*1 According to popular belief in the nineteenth century, individuals who financed the
construction oflakhmasvere often among the first to have their corpsmssigned to thentlt
is for this reason, that we find, that rich liberal Parsees of the older generattmugh rich
enough to build Towers at their own individual expenses, did not like, or were not allowed, to
do so” As a resultdakhmaconstructionvas usually a collective effort. The Secunderabad
brothers evidently ignored this superstitidhA Short Account of the Life of Ervad Tehmuras
Dinshaw Anklesariain Anklesaria,Social Code29.)
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scholars have observed the irresistible allure of colonial law when presented

alongside other dispute resolution systemg2 Even colonized subjects who opposed

the expoaure of sensitive community information in the abstract found themselves

drawn to the colonial courts, tempted by the possibility of winning a particular

dispute. Immediate, individual interests often overrode longterm, collective ones.

The netresultwasOEA DOAI EA AEODPI AU 1T &£ AT 1T 001 OAOOEAI
Many Zoroastrian trust suits of the early twentieth century put sensitive

religious rituals in the spotlight. Parsis usechirang (Guj.T A O)AtHe@onsecrated

urine of the white bull, as a purifying agent for ingestion and external cleansing in

religious ceremonies#3 Nirang was discussed in detail and ridiculed by the Parsi

parties on one side ofSaklat v. Bell#4 The nine-night purification ceremony known

asbarashnumwas a major theme of inquiry during the Bombay evidenceollection

phase of the same su#t® This ceremony required the recipient, even if female, to be

naked in front of male priests. InPetit v. Jijibhaj Justice Beamahad exclaimed that

iTT0U PATPI A OET OEA 11 xA00O OOACA T &£ AAOGAIT PI

rite.46 European observers characterized botimirang and barashnumas uncivilized,

with Parsi reformists soon joining in. The Secunderabad case touched on a

2 See, for instance, Stern, £B¥; Brian P. OwensbyEmpire of Law and Indian Justice in
Colonial Mexico(Stanford: Stanford University Press, 2008).

3 Modi, Religious Ceremonie$4-5.

* See Sharaft,Bella's Cas€, 272-5.

> See ibid, 276-8.

“® Parsi Panchayat Casevi.
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Zoroastrian ritual that was an even bigger target for European critics: the exposure

of the dead to vultures in the towers of silencé?

In the mid-nineteenth century, the Oxford professor of Sanskrivlonier
Monier-Williams described the Zoroastrian deatlrites that he had partially
observed in Bombay!8 The body of a dead Parsi was carried into the towers and
prepared for exposure bynasasalars the hereditary corpse bearers who were
ritually polluted by their interaction with dead matter. 4° Nasasalarschained the
AT OPOA O T1T1TA AEOAIT A T & OI PAT OO0TTA Al £&£ET 06
group of vultures swooped down on the body. Minutes later, only a skeleton
remained. Thenasasalarsused tonglike instruments to transfer the bones into the
Ol x ARG OAT AAOEOU8 4EAOAh OOEA AOOO 1T &£ xEIT 1.
FxAOY 1 AEO O1 AEOCOOOAAA &£ O AAT OOOEAOS8OG
Monier-7 E1 1 EAT O xAO ETEOEAI T U AEOCOOOAA8 4EA
001 OO0AOGS6 1T AAA EEI -coddddiel abRoE€ AAsAGA E' &E CFEA OFEH AT ¢
his mind on learning of the theological underpinnings of the practice a prohibition
on polluting fire or earth with dead matter through cremation or burial. Being eaten
by vultures was not so different from being eaten by worms, musetthe professor.
And he was clearly captivated by the collective and egalitarian nature of Zoroastrian
AAAOE OEOAO8 ! O HEreinthegdditeAdverdrestrtie AdnésAfah O

the Parsees that have lived in Bombay for the last 200 years. \idem a united body

*" See Sharaff;Bella's Case, 246, 2756.

*8“The Towers of Silenc&TI (18 Feluary1876), 3. | thank James Jaffe for bringing this article
to my attention.

;‘z See“Parsi Funeral$,Tl (29 Sepember1926), 10.
Ibid.
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in life, and we are united in death. Even our leader, Sir Jamsetjee, likes to feel that
when he dies he will be reduced to perfect equality with the poorest and humblest
I £/ OEA 0AOOAMoOnI-THIOTEAUB®H® OEAxO xAOA O OO00AI
observers. The nineteenthcentury Florentine scholar Paolo Mantegazza wondered
Eil x 0OAOOEO AiI OI A O1 AGAOOGA xEOET OO EI OOT O OEI
without thinking that they might be digesting thetender flesh of[the ParsiO @Wn
AEEI Ah T O OEA EAAOO T £ ¢+ OEAEOY 11 0OEAO806 !'1 CA
AT A OOAOGAI Aoh xAO OADPOI OAA Au OEA EAAA OEAOD
your beloved forms may be ignobly lost in thevoracious jaws of greedy beasts which
OEAI T O1Ti11T AECAOO OEA EIT £AI T OO0 | AMitthebAOAEAA
AACETTEIC T £ OEA OxA1 OEAOE AAT OO6oOUh ' AT OCA
CilTTTU Pl AOAI O 66 xEAOK MA@®OAR G 060 GHEAEKG ATl
001 O&80A 086

Obliquely, the Secunderabad plaintiffs tried to harness this line of critique for
their own benefit. They claimed that the construction of a new tower would be
unsanitary. The view scientized the basic disgust wh which many Europeans
viewed exposure to vultures. It was a recurring argument illakhma-related
conflicts throughout the Parsi world>4 The plaintiffs extended the conclusion of the

Sanitary Inspector of the Cantonment, a Mr. Hill, who fifteen years est had found

>! |bid.

2 paolo Mantegazza and Angelo De Gubernatis in C. G. C&Petijudie vs Reality:
Zoroastrians and Their Rituals as seen by two Ninetemitury Italian Travellefsin
Michael Stausberg, edZproastrian Rituals in ConteXteiden: Brill, 2004), 4761.

>3 George Birdwood: Letter. The Phras&owers of Silencé.From Geoge Birdwood; TL (8
August 1905), 9.

% 0On an 1886 conflict over sanitation agi@khmaconstruction in Zanzibar, see Kased--B6
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the existing tower objectionable on the basis of sanitation. The existing tower sat on

A O11T £#U EEI 16 AT A TAAAOGEITAITT U AIi EOCOAA OA |
POOOAEAAOGET T 1 /&£ Al AEAOhRSG DPAOOEAOI AOI U xEAT C
problem was that there were not enough vultures. Bombay did not have this

AE £E£EAOI Ous 4EAOAR OOI OOOAO Ai OI A OOOOED 1 EA
OEA EAOA AT TAO OI OAEA OEAEO 1 AOOOAI AT OOOA
sufferedfroil A OET OOACA T £ OEA AEOAO8 " OEI AET ¢ A C
AT OAT A Oi OOAA T £# AEZAI OOEABo 7EOE AAETAO 1T & |
bl AET OEEAZLZO xAOT AA OEAO OEAOA x1 O1 A OAA 11 Al
ARAOAO806 4 E Anodsesiminediately Belowthe site. Aiming squarely at

British priorities, the plaintiffs also noted the military regiment stationed nearby. To

make matters worse, the Parsi population of Secunderabad had increased rapidly in

recent years and was producing growing number of corpses. Although this fact

could supportthe need for another tower, the plaintiffs used it to amplify the British

i El EOAOU AT 1T AAOT xEOE AEOAAOA CATAOAI T Ug OOE
AT 1T OEAAO OAOU OAOGEICEAOASH | RO ABHOOAO0 1
The argument was ultimately peripheral. The Secunderabad plaintiffs won
their case initially and before the Privy Council through a close textual
interpretation of the original grants of land, not because building another towewas

a bad idea. Nonetheless, the appearance of the sanitation argument spoke volumes

about the interplay between intragroup litigation and external perceptions of the

5« N d.78.Exhibit 44 Petition of Cawaji Jivaniji to the Cantonment Committemdated), 456
7 in Pestonji Jeevanj. ChinoyJCPC case papers.
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group. The plaintiffs were trying to harness European disgust for Zoroastrian death

rites in the service of their own immediate seHinterest: victory in one particular

m
O
>

AEODPOOAS8 )OI TEAAT T Uh OEA Pl AET OEAEAAEOE OAIl
long-term interests z after all, they had created and controlled the first tower of
silence in £cunderabad. And it damaged the collective lorgrm interests of Parsis

in South Asia generally, confirming negative stereotypes of Zoroastrian rites.

Externally, litigation among Parsis perpetuated negative images of Parsis
before an audience of Europeas Indians, and others. It promulgated the stereotype
of the litigious Parsi. More specifically, these lawsuits revealed details about
ET AEOEAOAT O0AOOEOS8 DPOEOAOA 1 EOAOh ETAI OAET ¢
sexual relations. Collectively, Pai trust suits subjected religious rituals to public
scrutiny and ridicule. One side of the dispute usually succumbed to the temptation
to repeat typically European critiques of Zoroastrian rites, believing that this would

help them win.?6 But even so, a lgal phenomenon that was so destructive at the

individual psychosocial level was also productive in larger political ways.

Judicial Ethnography and the Parsi Legal Profession

The density of judicial ethnography in Indian case law has gone underappreciated
until recently.>? Even when not required to do so, colonial judges wrote opinions

rich in ethnographically informed content that described the history, practices, and

*% Many Parsi reformers took their cues from this tradition, rejecting Zoroastrian ritual practices
like exposure to vultures and usenifang. See, for instancépParsi Lady Baptized. Embraces
the Christan Religion. Her Views about ZoroastrianismJ (4 Ocbber1913), 6.

>’ Recent work includes Shodhauestionand“ Casté; Kasturi, 13771. Ritu Birlds Stages of
Capital may arguably be understood as a legal history of the Marwari community, although it
is not explicitly presented as such.
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authority structures of Indian communities 58 The barrister and Advocate General

ThomasStra CI AT CcOOI A1 AA AAT 66 A AAOA ET xEEAE O
AOOOAAOEOAT AGO T £/ OGEA OOOAUKh EAA Al i DI OAA A
community involved in the case), neglecting the statutory analysis on which the case

turned.5?, EEA OEA élikity AtbnOgrapHic @rijects, judgments like these

were governmental interpretations of Indian communities past and presen®?

As the ethnic composition of the legal profession transformed itself in the
late nineteenth century, judicial ethnography chaged with it. From the 1870s on,
South Asian advocates like Nanabhai Haridas and Badruddin Tyabji became judges
of the Bombay High Courf! With this change in personnel came a profound
intellectual turn. Judges continued to produce ethnographic accountsubthey no
longer did so exclusively as European outsiders. South Asian judges began
AAOAOEAET ¢ OEAEO 1T x1 AT A TAECEAT OEI ¢ Al il OIE
doing, they reshaped the law governing these communities, often in ways that

reflected their own values.

> For a sample, sekdvocate General of Bombay at the relation of Arran Jacob Awaskar
David Haim DevakelLR 11 Bom 185 (1887)aji Bibi v. H. H. Sir Sultan Mahomed Shah,
the Aga Kharl1l Bom LR 409 (1911)an Mahored Abdulla Datu and another Datu Jaffer
and otherdLR 38 Bom 449 (1914)Rachel Benjamin. Benjamin Solomon BenjamibR 50
Bom 369 (1926). Orbrahamv. Abraham9 MIA 199 (1863), see Chandra Mallampaftiace
“Meet the Abrahams: Colonial Law andiiixed Race Family from Bellary, South India,
1810-63," MASA41 (2007), +42. See also Purohit; Sturman, £209; ShodhanQuestion 82—
188.

> Strangman, 5@l.

%0 See Bernard S. CohtiThe Census, Social Structure and Obijectification in SoutH’ Asilis
book, An Anthropologist among the Historians and other es@agthi: Oxford University
Press, 1987), 2254.

®1 See the judgment notebooks of both judges (BHC).
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By going into law, individual Parsis were not only pursuing a livelihood and a
route for upward mobility. They were also representing their own community to the
colonizer by crafting the official story that colonial law would tell abait the Parsis.
Parsi litigants often hired Parsi lawyers. In the Parsi Chief Matrimonial Court of
Bombay, many suits were entirely Parspopulated z not only by Parsi litigants and
jurors, but also by lawyers and the presiding judge. But the alignment o&Fsi

litigants, lawyers, and judges persisted even in the mainstream colonial courds.

Parsilawyers and Zoroastrian trust suits were inseparable. Not only did
these cases involve large sums of money, such that their lawyers would be paid well.
These suits also turned on controversial points of principle. One of the best
examples pertained to thetrust case from RangoonSaklatv. Belld " A1 1 A6 O AAOA A
ET OEA OET U OAOOE Al i1 OTEOU T &£ 2AT¢ciiTh "OEC
Rangoon court decided the case initially and on its first appe8.The second (and
final) appeal was decided in Londn.8* Bombay was also involved as a site for the
collection of evidence; the Chief Court of Lower Burma approved the creation of a

judicial commission there. Judicial commissions were bodies established in other

cities or countries to collect evidence, partularly oral testimony. They were time

%2 See, for instancdarachandv. Soonabai SuitNo. 316 of 1913Bai Hirabaiv. B. F.
Commissaatwalla (31 March 1913), in D. D. Davar, Judgments (19138, 1Dispute over
Dead Parst Property. Brother and Wife compromfisé) (24 August1934), 16; SuiNo. 195
of 1941:Framroze Edulji Tawariav. 1 Def. and Miss Meherhomii, 2 D¢R4 Felbuary1944)
and SuitNo. 1208 of 1943Goolbai Bomaniji Petiv. Dhanjibhoy Bomaniji Petit and othefS
June 1944), both itHon. Justice N. H. C. Coyajee. Typed Notes of Evidence (@aign
19448 Jamary1945); 1-22 (BHC).

®3 See Sharafi:Bella's Cas€, 15-60.

®* See ibid, 355-95.
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consuming and expensivé> The Bombay commission irSaklat v. Bellavas a
massive endeavor. There were only some 300 Parsis in Rangoon, whereas Bombay
was the unofficial Parsi capital of British India and the world8 What better place
than Bombayto ask what it meant to be Parsi? The Bombay commission collected
testimony from Parsi physicians and trustees, high priests and hereditary corpse
bearers, scholars and salesmefi. The result was a unique survey of sortgsking the
question: was being Parsi predominantly about race or religiorf?
"AITASO "1 1AAU AITTEOGOEIT xAO [ ATAGAA AU
I £/ OEA AT 1 OAOOCEIT AAAAOA8 wWAAE xAO DPAOOITAII
case. This was causlawyering at its best5® Representing Bella was the Parsi
reformist D. M. Madon, a pleader involved with organizations like the Zoroastrian
Conference that were dedicated to the reform and modernization of Parsi practices.
He was both a member of and legaldviser to the reformist Iranian Association.
4 OEAOOAO AO -AAT T80 ARAOE AAOAOEAAA EEI AO C

vilification during debates over reform, humbly refusing to take credit although he

% See ibid, 184-5.

% «|etter to Delphine Menant from G. K. Nariman, Chief Court, Rangoon (18 March”1i&12)
Delphine Menant Papers.

®" For a sample, see the following testimony froffaintiff’ s Evidence in Saklatv. BellaJCPC
case papers: N &:.Dinshaw Bomanji Mastér129-59 (physician, trustee}; N ®@:.Nowroji
Jehangir Gamadia161-85 (trustee); N d.1: Darab Pesotan Sanjdha27-96 (priest,
scholar);* N d4: Khadabux Byram Irarii 344-66 (scholar),’ N d.6: Shavakshaw Burjorji
Sakai; 375-9 (hereditary corpse beareft);N d.8: Shavakshaw Pestonji Kuk&82-5
(salesman). FrorhDefendarits Evidence in the same papers, séeN @7: Jamshedii
Dadabhoy Nadirshaw409-19 (scholar); N @8: Kaikhusru Dastur Jaaspji Jamaspasafia,
519-36 (high priest); N @&Q: Dastur Aderbad Dastur Naoshirwab92-636 (high priest).

®8 For discussion of the Bombay commission, see Sh4#ija’s Case, 176-289.

% By Austin Sarat and Stuart Scheingold, eds. Gaese LawyeringPolitical Commitments and
Professional Responsibiliti€dlew York: Oxford University Press, 199&ause Lawyering
and the State in a Global EX@xford: Oxford University Press, 2001).

21



had borne many of the burdeng® Madonwas ind | OAA xEOQOE " Al 1 A0 AAOA

Bombay commission. He had sent telegrams urging the high priest who would

pAo&l oi "A11A80 EI EOEAOETT OF AAOOU 100 OEA
I OOET AT @ 0AOOE 1T AxOPAPAO AAEOQI OGtheHella" T I AAU 1
proceedings’! In these spinoff libel suits, the lawyer working against the

newspapers was Madon. He single AT AAAT U O1 AAOOT T E OEA OAIITTC
of sifting a voluminous record of newspaper articles, of hunting out the proper

material, of translating an enormous body of material into English, of arranging it, of

s A NN o~ A oA ~

I O1 OAI

~

o001 iTi h -AATT OITE AOGAOU 1 PDPIT OO6O1T EOU O1 ¢

(@l
(@}
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Against Bella was the formidable J. Vimadalal. The prominent solicitor was
an orator and doyen of Parsi orthodoxy, as well as a prominent theosophist and
devotee of the Zoroastrian mysticallm-e-Khshnoommovement. He was touted as
OOEA 1 AAAAO 1T &£ OEA 1 OOET AIAAAOAAGHI TET ImkEOBE A AA
AO A OIi ECEOU AOAEA | l-anéa&rdformaehsAwho, if lefiGo AT OOOA 1 4
themselves unchecked and unhindered, would have proceeded from one excess to
another, and precipitated the community headlong into the vortex of de&tOA O’ET T 8 6
He was involved in countless Parsi charities and organizations, particularly those

with an orthodox or priestly bent (he came from a priestly family himself). The Parsi

solicitor also wrote. Vimadalal adapted EureAmerican writings on eugenics ¢ the

O“Mr. D. M. Madon” JIA V: 6 (September 1916), 236.

"I See Sharaft'Bella's Casé, 290-354.

"2«Mr. D. M. Madon? 236.

8 Maneckji Kavasji Patel; A Character Sketch of the Late Mr. Jehangir Vimadalal, the Doyen of
Parsi Orthodoxy, and the Glory and Pride of the Commuiityimadalal Memorial Volume
(Bombay: Jashan Conittee of Bombay, 1937), 139.
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South Asian and Parsi context. As early as 1910, he published eugeittiased works
alluding to the dangers of allowing outsiders into the fold# Bella was simply the
latest in a series of female outsiders to threaten Parsi racial purity. Vimadalalié&d

to discredit her Bombay witnesses with every tool at his disposal, including the race

science of the day.

Parsi clients did not always hire Parsi solicitors, and Parsi solicitors did not
always engage Parsi advocates for court appearances. Yet Zoroastlawyers and
clients were linked often enough to appear frequently together in the published case
law.7s If these lawyers and litigants found each other through community channels,
the other half of the picture was harder to track: how were Parsi judgeasssigned to
Parsi trust suits? The mechanism that matched judges with cases was discretionary
and confidential: the Chief Justice and his office made these decisions. Oral history
OOCCAOOAA OEAO A AAT AEAAOAGO AOETT OAl ECET OO
appointment of South Asian judges® Given that the colonial state cared about the
community identity of its Indian judges, it might similarly have favored the referral
of intracommunity cases to a judge from the same community. This was certainly
the pattern for the first Parsi judge of the Bombay High Court, Dinshah Dhanjibhai
Davar. Davar presided from 1906 until his death in 1916. During his decade on the
bench, he decided most important suits between Parsis in Bombay. For the colonial

state, the channelng of community-specific case law was strategic in several ways. It

" Mr. Vimadalal

> See Mistry Reminiscenceld911], 3-6.

' Conversation with R. P. Vachha (Mumbai, 19 feetry 2004 and 13 Deamber2009). On the
importance of ethnoreligious community in the appointment of legal officiats fhe colonial
administrations perspective, see letter from John Morley of the India Office to Lord Minto (27
Sepemberl910), 2 in Morley Collection, 19641 (MSS Eur D57B(APAC).
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allowed the administration to deflect criticism for the outcomes of such cases,
putting responsibility on the shoulders of the judge himself. At the same time, it
advertised the fact thatSouth Asians albeit those vetted for loyalty to British rulez
were represented at high levels within the colonial state. For the community in
question, the gains were also significant. Like the Parsi matrimonial jury, the match
of Parsi cases with Pargudges may have been a reward for collective loyalty to
British rule. And, like the jury, it created a bubble of group autonomy within the

colonial legal system.

Davar and Zoroastrian Trusts

Nowhere was the intragroup power of South Asian judges more visible than in the
career of D. D. Davar. He was aptly namdaavarreferred to a category of high
judicial officials in Achaemenian Persia. His surname was singularly appropriate for
the first Parsi judge of the Bombay High Court, a post to which he was elevated on
27 October 190677 Davar was trained as a barrister at the Middle Temple in
London.”® He made a name for himself as a formidable crogxaminer in the Small
Causes Court and the Policeo@rt of Bombay’® As a judge, he was fierce and
intimidating. 8% His independence of mind and forceful personality combined with a

loyalty to British rule that grew as his career advanced. Davar was best known for

" Darukhanawala, 368; entry 6Databara in Yarshater
(http://www.iranicaonline.org/articles/databara, accessed on&e2013).

'8 Entry for Dinshah Dhanjibhai Davar (admitted on 2 Baer1877, called to the Bar on 9
June 1880) in Sturgess; @06.

"9 “First Parsee Judge. Mr. D. D. Davur appoiritdd (27 October 1926), 9Justice Davas
Death. A Sketch of His Careefl (31 July 1916), 8; DavaHints, 31-3. See also Sharafi,
“Judging Conversioh,163.

80 “Death of Sir Dinshah DavarAl (29 July 1916), 7*Justice Davads Death. A Sketch of His
Carer; Tl (31 July 1916), 8;ah0s, 5; Sharafi,'Judging Conversioh,171.
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his unusually harsh 1908 sentencing of the rteonalist leader, Bal Gangadhar Tilak.

After a special jury found Tilak guilty of seditious libel for his writings against

British rule, Davar imposed a sixyear sentence of transportation and a Rs 1,000

AET A8 4EI AEGO OANOA OO wasirejebtd® Beinas sénito OEA 0 OEOL
prison settlement in Mandalay, Burm#2$ AOA 06 O OAT OAT AA AT A AEAOA
4El AE6O T ETA AO OAEOAAOAA AT A PAOOAOOAAG ETC
$AOAO0 EAA AAAT TTA 1T £ 4EI AEddledakd3EveAx UAOO EI

$AODAOB60 1T x1 Oiih OEA AAOOEOOAO AT A &

AAAAA ODO0O0A EC
father for a period after the Tilak sentenceé* When Gandhi received a similar six

year sentence in an Ahmedabad court in 1922, the judge said he wasngly

following the Tilak precedent8>

Davar was not only forceful in his disapproval of the extremist brand of
nationalist activity. He was also outspoken in his views on the Zoroastrian religidf.
As a witness in a 1915 defamation case between Parsi orgzations, he described
his position on a range of controversies over religious reform. His views were
orthodox on every issue. He regarded the proposal to curtail and simplify death

A

ATTTATTOAOGETT AAOAITTEAO AO OAT E®u®OOI O O1 OE

81 |n re Bal Gangadhar Tilak.R 33 Bom 221 (1909).

8 See Kelkar, 1819 (‘Verdict and Sentent® 12140 (‘Press opinion in the Tilak cadde

% Davar represented Tilak QueerREmpres v. Bal Gangadhar Tilak and Keshav Mahadev Bal
ILR 22 Bom 112 (1898). See Kelkar,412. See also untitled articlehe Mahratta(28 June
1914), 2057; “On the release of Tilak,The Mahratta(21 June 1914), 193; Vachha 1962:
v, 93, 26272; A. I. Chicherov, Tilak’s Trial and the Bombay Political Strike of 1908 I.
M. Reisner, ed.Tilak and the Struggle for Indian Freeddielhi: Peoplés Publishing House,
1966), 545626.

8 Conversation with R. P. Vachha (Mumbai, 13 Braber2009).

8 Strangman42.

86« Justice Davas Death, 8; Jgos, 4.
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AT A T ££AT1 OEOA86 4EA EAAA 1T £ OAEI OIl ET ¢ OEA : 1

i AOOAO6 OEAO EAA AAAT O1I AOGCEAA 100806 #EATCEIT

AOAEAEA O0AOOEAT 1 AT COACAO O ' OEAOAOE xAO EI

scoffedDavar. Similarly, limiting offerings of sandalwood to the sacred fire would

ITTTU AOAAOA OAOGAT OiI AT 08 2A &I Ol EOOO AT 1T OEAAOR

AATEAEs AT A A xAOOA T &£ i1TT1TAuh AOO $AOAO AEOA

cut down ghambarsor community feasts would be opposed by those people

(particularly the poor) who were regularly fed at these event$’ Davarbecame

increasingly orthodox over the course of his adult life. In 1897, he supported the

invalidation of trusts funding Zoroastrian death commemoration ceremonieg8 A

decade later, it was his own ruling that protected these trusts, an episode explored

shi OOl U8 (A OAOOEEZEAA ET OEA pwpuv 1 EAAI AAOA

.1 OT AOOOEAT OEOOAI xEEAE | 000 AA 1T ROAOOAA Al
Similarly, at the beginning ofPetit v. Jijibhaj Davar was open to the idea of

allowing ethnic outsiders to convert to Zoroastrianism and to benefit from Parsi

0006060068 (A AOGAT AT AT OOACAA OEA AAEAT AAT 006 1
that he and Justice Beaman had draftedrigure 6.1). It was only in the later phase of
the case that Davar changed his mind, turning toward orthodoxy and opposing the
idea of conversion completely?? Davar admitted to the court in 1915 that he smoked
AT A OxAT O AAOAEAAAAARGSG 1T AEOEWaSsudpaBed® EEAE AT 1

do. Overlocking this lapse, images of Davar from the period showed him with the

87« Jamé Defamation Cas&TI (29 April 1915), 5.
% See Desaiistory, 291.

89« Jame Defamation Case Tl (29 April 1915), 5.
% See Sharaft! Judging Conversioh.
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OOAAEOET T Al 0 AOOHEadhiAGup.Da CABMAIES.J. @nitheAO A
bench, the judicial dress code of the era required him to wear a heavy, ho#isair

wig.91

Figure 6.1

“On which track??? The Parsee Punchayet Funds and Ju
Trustees .. to |lay before [the community] the suggest

SourceHindi Punch(hereafteHP) (15 March 1908), 10. Courtesy the British Library SV576.

. ey i e
ON Wiliomn TRACK DD

[Toe Parens Punchaysi Fumde aud Juddin csna, wiieh has Gaon befors ine Eominy

Bign croure far e bhat hlie wodkn aod ware, bas bens postpobed wil Tanraday aesc 90

Mapehy 1o allow sba Prdsiend of e Pupds {thn delentsiia 1 ho emit) s sonYDne & oasni-

Dl uf slie cummanuy sud iy Bafore s e sugessisd QQMOrMMING  fur  tie aonreval  Elo

°L For an image, see Darukhanawdarsi Lugre, |: 149. Davars wig has been preserved at the
Bombay High Court. See Mehrotra and Dwivedi, 128.
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Figure 6.2

e s

EaR N

S aNgy

PRWCV T

“ Mr . Punch’'s Fancy Portrait” of
everyday dress.
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]

SourceHP (7 June 1908), 12. Courtesy of the British
Library SV576.

Davar was a leadepf the orthodox

i

camp. By popular accounts, he would take

the long route home after presiding over

Petit v. Jijibhato greet crowds of

supporters in orthodox neighborhoods??

"TTEO AU OUI PAOEEUAOO bPOT A]
OOOA 0AOOGAA (AOT 6 A O OAOE]
fromOOAAEAT AACAT AOAOCEIT T AT A
through his decision inPetit.93 After his

death in 1916,Hindi Punchcommented that

OEA OAAOO 1T OOET AT @ OAAOQET T «
O$SBPOEAEB8S6 4EA xAAEI U xAO DPOITEIC 11 $ET OEAE ¢

was king (Fers. O E aoEthE faith (Pers.A A.TTIGk orthodox continued to proclaim

%2 Conversation with Fali S. Nariman (Delhi, 8 March 2004).

% Dedication of Phiroze Shapurji MasaBproastrianism Ancient and Moder@omprising a
Review of Dr. Dhal | a6 s (B&baykAutbof, 19Z7). See aimilartyi an Th e o
note 97.
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$AO0AO0 OA PEITAO T &£# OEA ZAEOEh OEA DPOAOGAOOAO

OEA AT i1 O01TEOUh xEEAEh Al AOA¥EAO OPIEO Ob EIC
Davar muted neither his stong personality nor his religious orthodoxy in the

courtroom. On the bench, he drew on his knowledge of Parsi life, doubting

representations placed before him if they contradicted his own personal

knowledge 95 His judgments also favored religiously orthodoxoutcomes? The

leading treatise on the 1865 Parsi matrimonial and inheritance legislation was

AAREAAOAA O $AOAOHh OxEI OA UAAI ET OEA AABOZ

be gratefully remembered by hisce€O A1 E C BTATERO E@ARLC A O 1T OOET AT @ A

-8 (8 *acich OAPAAOAA OEAO $AOAO EAA ATTA A

AAAAPOETI ¢ A EOACAOEEDd OEA 11T OA AT OOOAA OEAC

handled properly. In becoming a judge, Davar had accepteignificant drop in

ETATT A AU CEOEI ¢ Ob EEO 1 OAOAOEOA AAOOEOOAOG

because he recognized the importanckr the communityof having a Parsi on the

bench®8

Some judges in colonial India refused to make public address outside of
court or even to read newspapers or socialize widel$® Figures like M. R. Sausse, the

first Chief Justice of Bombay, aimed for the ideal of the objective and disconnected

9441285-12867 HP (10 Sepeémber1916),14.

% See Vachha, 91.

% See Sharafi:Judging Conversioh.

" Rana(1934), dedication page.

% Jagos, 1, 4-6.

% See D.J. FerreirdReminiscencésin Bombay Inc. Law Soc. Centena59.
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judge 19 This type of judge tried to minimize his own prior knowledge othe people
and issues appearing in his courtroom. The ideal was a culturally rooted one. In
many South Asian systems of dispute resolution, adjudicators were supposed to
bring some knowledge of the social setting to the disput®! The foundational
conceptin panchayatbased adjudication during the early colonial period in the
Bombay Presidency, for instance, was to have an equal number of adjudicators
chosen by each side. Fairness meant a balanced process of selecting the judges, not
judicial ignorance of he controversy itself102 By contrast, the rule of law ideal
required that decision makers have no connection to the parties or their social
worlds. Justice in many norstate systems meant maximizing contextual information
about the conflict, permitting thejudges to both decide the case and bring in a
certain amount of evidence in the form of personal knowledge about the
background context103 Justice in the rule of law universe meant a different notion of
fairnessz one entailing a carefully managedack of information. Each model of
judgeship had its own hazards. If the disconnected judge was wholly ignorant of the
social setting, he could be vulnerable to manipulatio®* But, equally, the connected

EOACASO O1 AET AOI OO0OAT ETTx1I AACA AT OI A Al 60O

1990n Sausse, see Wacl®hells 250-1; Vachha, 59; Soli Sorabje€lraditions of Ethics and
Learning; 115 and H.K. Chainani;On theOccasion of the Centenary Celebratidrgs;9,
both in the Bombay High CougPostCentenary Silver Jubilee 1862987 (Bombay:
Government Central Press, 1988).

191 For example, see Des#listory, 7-8.

192 James A. Jaffé Arbitration and Panchayats in EarlpiBnial Bombay, JKRCOI(2012), 49-
50.

193 Rudolph and RudolptModernity, 256-7.

194 Eor example, Justice JardineBanajiv. Limbuwalla See also SharafiBella's Case’, 127-8.
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The project of empire gained mileage from the model of the disconnected
EOACA8 201 A T &£ 1 Ax OAI OAO OEOAAOAT AA O1 0001
languages and cultures into a perceived ass€€4 EAOA EOACAOSE AEOOAT AA
colonized popuktion removed them from the intrigue and influence of factions
within that population, enabling them to deliver fair and objective decisions. Or so
the argument went. Spreading the rule of law was a classic justification for British
rule.106 The ideal of judcial distance was an important plank within the rule of law
agenda. Mithi Mukhjerjee has documented the power of the ideal in India, applying
it not just to individual judges, but also to courts. The Privy Council in faraway
London embodied the figure othe objective and distant imperial adjudicatorlo? In
OEA x1T OAO 1T £ 1T1TA EOACA 1T £ GEAO A1 6O0Oh OxA OE
DPOAEOAEAAORh AEOEAO ®HRokEdrdpearitjdddes, suctCas heO EA Ox EOA 8
orthodox Parsi Davar and his Hindu refomist colleague N. G. Chandavarkar lived a

different ideal. They were embedded in the social life of their communitie®¥? They

appreciated the subtleties of South Asian languages, religions, and cultures. They

195 SeeChapter 5t note 57.

106 5eg, for instance, Frederick Pollo&lgglish Opportunities and Duties in the Historical and
Comparative Study of Lafizondon: Macmillan, 1883), 20; William Wordsworth in
Jeejeebhoy, 353 at note; Letter from E. S. Symes, Secretary to the Chief CommiBsitisier
Burma to the Secretary to the Government of India, Foreign Department (Rangoonoliér Oct
1884), 3 in A. J. S. White Collection (ICS Burma, 1929), file 10,No. 1610(MSS Eur.

E356 (APAC). On ruleof law values, see A. V. Diceyntroduction to the Study of the Law of
the Constitution(London: Macmillan, 1889), 1890; Edward Jenk§ he Government of the
British Empire(Boston: Little, Brown and Co., 1919), 35; Rudolph and Ruddifggernity,
253.

197 Mukherjee argues that newly indepentindia continued to project that role on to
international bodies like the United Nations. See Mithi Mukheljegia in the Shadows of
Empire: A Legal and Political History, 1774950(Oxford: Oxford University Press, 2010).

1% Haldane, 153.

199 Both spokeextrajudicially often. See, for instance, Davar in Jeejeebhoy, 315 at note; Davar,
Hints; L. V. Kaikini, ed.,The Speeches and Writings of Sir Narayen G. Chandavarkar, Kt
(Bombay: Manoranjak Grantha Prasarak Mandali, 1911).
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had the local knowledge, and they used g at times, in the service of their own

vision of community identity.

In their simplest form, trusts were legal devices that required one person, the
trustee, to control property on behalf of and for the benefit of another, the
beneficiary.110 By separating the @joyment of property from its management, trusts
helped provide for the vulnerable or those incapable of preserving the property in
order to benefit from it. Trusts could be private, in which case they would be set up
There were also public trusts, created for the benefit of the public or a significant
subsection of it111 The latter, which were also known as charitable trusts, were
governed by a different set of legal rules. Ghitable trusts could be created to last
indefinitely, for instance, unlike private trusts, which could not exist for longer than
twenty-one years after the death of a particular person (or persons) living at the
time the trust came into being. Charitablérusts were also taxexempt and were

supervised closely by legal authorities like the Attorney General and judiciafy?

The law of religious endowments was of ambiguous taxonomy during the Raj.
As a subspecies of trust law (itself distinct from the persondaw system), the law of

religious endowments was a curious hybrid of personal and territorial law that

105ee generally Simon Gardném Introduction to the Law of Trust©xford: Clarendon Press,
1990).

Hlgee lyer, Ixwxvi.

12W. H. Grimley,An Income Tax Manual being Act Il of 1886, with n¢@alcutta: Thacker,
Spink and Co., 1886)-80 [Income Tax Act 1886, §(1)e]; ibid, Ixxxiii —Ixxxviii; Birla,
Stages79, 108.
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leaned toward the latter13 Particular group-specific rules developed for Islamic

wakfs, Hindu religious endowments, and trusts governing Sikgurdwaras.14

Nonetheless, the principles of English and Indian territorial trust law continued to

subtend all religious endowments, regardless of religious affiliatioAl> Equally,
OOAAOEOA AOOEI OO0 PDAPPAOAA OEAEO AEOAOOOEIT I
charitable trust law with illustrations from the case law on both Hindu and Muslim

religious endowments together, in distinction to the much clearer boundaries placed

between Hindu, Muslim, and other bodies of family la#6 In family law, the

religiously neutral body of law created by the Special Marriages Acts was a

latecomer and always a peripheral addition to the collection of the various bodies of
religiously inspired law. In trust law, the relationship was the reverse: various

carve-outs (mostly legislated) for particular religious groups remained rooted in a

substrate of English trust law principles. The trust law that applied to Parsi

charitable trusts remained territorial during the colonial period. Because theontent

of these trusts was often religious, trgt law became a leading site for the production

I £#/ EOAEAEAT AOETT COAPEU AAT 6O )1 AEABO 1 AT U

in disputes among trustees of temples and other religious bodiés’$ AOAO8 O 0AOOE

3 Compare N. Chatterjee, 78.

4 see Narang; Agnew, 38Ghapter 2at text accompanying note 234.

1> gee, for instanceuggut Mohini Dossee and otharsMussumat Sokheemoney Dossee and
others20 Eng. Rep. PC 795 (18686), reproducing 14 MIA 289 (18#2); Mahomedv. Abdul
Latif 14 Bom LR 987 (1912)T. P. Srinivasa Chariav. C. N. Evalappa MudalialLR 45 Mad
565 (1922).

18 For example, see Agnew, 364, 370.

"seelyerThacker sey BeeswHuabbym NarseyandathelsR 8 Bom 432
(1884); SuitNo. 1668 of 1932 Hon. Justice J. D. Davar. Short Causes and Motions (Ligtug
1927-17 Ocbber1935); V: 3-7 (BHC).
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trust cases were just one chapter in a broaat history of trustlike devices and
colonized peoples across the British Empiréls

$AOAO0 OAx 11T OA OEAT OEA AOAOACA EOAGCAGO C
as if Parsi disputants had been saving up their trust suits, waiting for a Patsi
appear on the High Court bench. Davar delivered his two most significant religious
trust suits in Jamshedji Cursetjee Tarachand v. Soongloai death commemoration
ceremonies) andPetit v. Jijibhaion juddinAAT EOOET T 8 "1 OE 1 AT AAA EI
soon after his appointment in 1906. Both were highly publicized among Parsis and
AAuilT As 1T A AT OE OAOAAI AA OEA Pl xAO T &£ A EOA
judicial ethnography of his own community. In so doig, Davar gave his vision of

community identity the force of law.

Before and beyond big cases like these, Davar was busy with the daily
business of administering Parsi trusts. These trusts often combined strictly religious
purposes (like funding religiousceremonies) with other philanthropic efforts like
education, poor relief, and medical care. All fell under the banner of charitable
trusts. Parsi trusts of this kind required judicial approval at many points. For the
appointment of a new trustee or any expnditure of trust funds that strayed from
the literal purposes of the trust, judicial approval was often required. Trustees came
to court asking for clarification on what they could and could not do, sometimes

requesting changes to the original trust termghemselves. In one 1913 case, Davar

18 see Birla,Stages67-139; Kozlowski; Powers; Adam HofilVinogradow;” Zionist Settlers
and the English Private Trust in Mandate PalestibelR 30:3 (2012), 81:364; Nurfadzilah
Yahaya," Courting Jurisdictions: Colonial Administration of Islamic Law pertaining to Arabs
in the British Straits Settlements and the Netherlands IBdies, 18681941' (PhD
dissertation, Princeton University, 2012), 1803.
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from teaching in English. Religious education was part of the curriculum of these
schools!19 His role in the everyday administration ofParsi trusts also had a major
effect on the distribution of trust-owned real estate in Bombay. In 1909, he
approved the sale of land held by the Bombay Parsi Panchayat near the towers of
silence, for instancel20 He also shaped the purposes for which trusheld real estate
would be used. In 1912, Davar approved the construction ehawl housing for poor
Parsis by the N. M. Wadia Trugé! Perhaps because of this major housing project, he
diverted funds the following year from anotherParsi trust z from the proposed
construction of more subsidized housing to the job of covering the everyday
expenses of the Bomaniji Petit Parsi General Hospital. Both options were presented

by the parties to the 1913 case. It was Davar who made the chaoiéé

He was not overly constrained by a sense of judicial cautiousness. Like judges
In so many other settings, Davar used legal doctrines as vehicles that would take
him to his desired destination. At times, he applied opposite doctrinal approaches to
similar fact patterns. Two contrasting trust administration matters that came to
Davar in 1907 made this point nicely. In both, wealthy Parsis had left money to carry
out charitable and religious projects for Parsis. It was allegedly impossible to follow

their wishes because circumstances had changed since the time when the wills were

19«parsi Girls School. AdvocateGeneral of Bombay.Nowr oj i Jehangir Gamadi a

TI1 (5 August1913), 5. See alstParsi Girls Schools. Report of the Associatid,l (3 April
1914), 8.

120«Towers of Silence Land Tl (17 March 1909), 4. The sale was part of an exchange of land
that may have related to a public reaitiening project.

121«Habitations for ParsisTI (20 March 1912), 4.

122«The Dolimeherjee Charityphunjibhoy Sorabji Dolimeherji and another the Advocate
General of Bombay and othétd1 (22 Sepémberl913), 8.
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written. A judge could approve the use of the money for a different charitable

purpose. The determination of impossibility was for Davar to decide.

In the first case, a deceased Psirnamed E. R. Soonawalla had donated a large
piece of land in the Bombay neighborhood of Mahim. Head wanted anagiary (Guj.
A C A zal@ypedf fire temple, to be built in honor of his dead wife, Soonabai. Two
The population of Parsis in Mahim had fallen too low to make the project viable:
there were now just fifty families in the area. For these trusteesmpossiblemeant
impracticable. Judgeshd O1 AAIlI AT AA EZEAATI EOU OF OEA OAOGO:
interests of the current population. The two trustees asked Davar to allow them
instead to combine the funds with another fund left by the settlor; the second fund
had been created to build &arsi community hall. Davar refused. Hadhered to the
classicidea ofupholding the intentions of the settlor, staying true to the desires
expressed in the original text. Incidentallyz and more to the pointz he felt that it
would be good tobuild a fire temple in Mahim, where there was currently none. He
AT OAOGAA OEA EAAOO POAOGAT OAA O1 EEI 8 /11U [EE-”/
AAT EAOAI U 12ATAe pardoAaDikooddly@ di this socially embedded judge
hovered over every fac© OA OAT OAA AU OEA OOOOOAAOSE O0AOOE |
AT 1T AAOT OEAO OEA OAOOI T 0086 ET OATOETTO AA pPOI
a new fire temple. In this situation, literalist legal interpretation dovetailed with

orthodox Parsi values.

123 Byramiji Edulji Soonawalla and another Jehangir Edulji Soonawalla and the Advocate
General of BombaySuitNo. 158 of 1907 (11 March 1907) in D. D. Davar, Judgments (2906
7), 4.
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Five months later, Davar came to the opposite conclusion in a similar case. A
wealthy Parsi merchant named Hormusji Framji Warden had died in 1885, leaving
money to build a community hall for Parsi marriages and dinners. The trustees came
to Davar with the sane impossibility argument: too many of these halls had been
built since Warden wrote his will. Could the money instead be used to build an
operating theater for Parsis in the Parsi General Hospital? This time, Davar agreed.
In a forty-three-page unreportedopinion, he explained why he was using the
equitable cy-presdoctrine to divert the money to another charitable purposé24 Cy
presh A£O0T 1 OEA T1 A 1 ACAT &OAT AE A& O O1T AAO EAOA
trust funds for a purpose similar to but &€ £FEA OAT & A£O0T i OEA OAOOI T O6
xEAT OEAO DPOODI O% Cyprespreseivdd Bk \QIDIE Afithd Bust
and responded to the present needs of the recipient community. It paid less heed to
the intentions of the settlor. Sterner, more traditional judges would either require
the original purpose to be followed or invalidatethe term (or trust) entirely. In the
7AOAAT AAOAR $AOAOGO0 APDPOT OAI &£ O OEA Al OAOI
ARZET EQGEIT 1T £ OEA xypAflOEigDEACBADABD 03D QBAE
had to be impossible Thistimeh $AOAO Al AETI AA OEAO OEI bl OOEAI
physically impossible, but simply not possible under current circumstances or

even unsuitable or impracticablel?6 Without a word about his narrower, more

124 Re Hormusji Framji Warden, deceased. Hirjibhai Bomaniji Warden and another, petitioners
(16 Sepemberl907),“Hon. Justice Davar. Judgments (8 July 24®Deemberl907); 1-
43 (BHC).

1255ee Opp, 294-5; Agnew, 35760. For the legal history of they présdoctrine in another
commonlaw context, see Lawrence M. Friedm&@gad Hands: A Social History of Wills,
Trusts, and Inheritance La{fPalo Alto: Stanford University Press, 2009), 462.

126 Re Warden12.
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traditional approach in the earlier Mahim case, he wetrthrough a long line of cases
that reflected a generous recent use afy-pres?’” Reading the Warden and
Soonawalla decisions together, Davar looked less driven by legal doctrine than by

his own views of current community needs.

Davar had consulted the actig Attorney General of Bombay, a Briton named
E. B. Raikes, on the Warden medical proposal. Raikes argued for a narrow definition
I £ OEI b1 OOEAI A86 ! xEAA AAEETEOEIT xI Ol A AOA
future Parsi philanthropists make similar bequess if they saw courts disregarding
OAOOI 1T 0066 ET OAT OET 1 Oe 2AEEAO OEIT OCEO 1108 "C
i ETAAA AEAOEOAAI U EIimhrelikdlyAoAeave honeyifoh 6 x1 O1 A AA
AEAOEOAAIT A PpOODPI OAOG E A OEWdharefivindin EO xT O1 A 11
progressive times. Our surroundings, circumstances and modes of thought are
undergoing changes. What may appear to be crying wants today may be useless
OObAOAI OEOEAO ET OEA AZ£OOOOA8 8 ! AT 1T O0Y xIC
devote his property to charity if he felt that the Courts in India would be always
alert to see that in the future under altered circumstances his funds would not be
wasted on purposes that may become useless and cease to be beneficially
Al Bl 1 BAADAOBOCKEDD O AEOOACAOA OEA AIT11 060
with suspicion in some quarters, notecHindi PunchOA £0A0 Al 1 h A AT 11 080

i 600 AA ORPARBAA&EA] EOACA8O0 OAAOITEIC DPOEOEI

12" The doctrine would be used often for Parsi trusts in the 1960s. See Desaiistory, 141,
228.
128 Re Warden36-7.
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needs over fdelity to a particular legal doctrinez or even to a consistent model of

judgeship.

Figure 6.3
“Justitia: Her e vy o u-—82,008 odd. $ayrit Ho ydu myah gobd! [ParsiGederak u m
Hospital] Fund: As many e atntkan als aametes!, | !Ima’ am, and

Source: “ Madame HP(@%Sept.t1903d), 238. Catihesyafitles British Library SV576.

"AET C 0AOOE x A OstaAch in tothAdses Qtiaffediedl BIA 06 O
acceptance of the facts presented to him. It also subtended his views of what the
community needed. NorParsis around Davar deferred to him on this basis. At
another point in the Warden case, Davar consulted the Attoey General at the time
when the position was occupied by Basil Scott, a future High Court judge. Scott said
he was not in a position to judge whether a Parsi community hall would be useless,
given current Parsi needs. As Davar noted, this Attorney GeneralA O OCT T A AT 1T OCE

to remark that no one could be in a better position than this Court [i.e., Davar] to

come to a conclusion upon the point which is likely to give satisfaction to the Parsi
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ethnoreligious grounds. Davar was a Parsi judge in a Parsi case. Beaman was!#ot.

For European legal officials, Davar had unique authority in Zoroastrian trust caes.
Unsurprisingly, Parsis felt the same way31 Davar was famous for being hot

tempered on the bench. His Parsi biographer noted that if he was not known for his
AEOAOI OPAAOGETI T h AO 1 AAOGO EEO AAOGAO xAOA
DAT Bl Ao g parsi8)ahdihke government seemed to appreciate him equalfz.

Davar assumed the burden and privilege of judicial interference with South Asian

religion. He alleviated Europeans of a politically charged job while maximizing his

I'xT ATi1 O61 EOUGHecArOT TT 1T U EIT

Death and Conversion

Judicial intervention cut deep into Zoroastrianism. Davar delivered his rulings in
Tarachand v. Soonabaind Petit v. Jijibhain 190678, during his first few years on

the bench. Although both suits pitted one set of trustes against another, the first
was best understood as a struggle against European ignorance of Zoroastrian
practice. This gap was exploited by Parsi parties seeking to invalidate the trusts and
inherit the property in question. The second was a principledntragroup struggle
between reformists and orthodox Parsis over the same question that would later

trigger Saklat v. Bellawas ethnicity (or race) an essential part of Parsi identity?

129 Re Warden4.

130 JudgmentsPetitv. Jeejeebhoy 908 193.
131«First Parsee Judijelagos, 3, 6.

132 33908, 1, 4.
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performance of death commemoration ceremonies for decades. His decisionRetit
AAOO A 111C OEAAT x /Fi OxAOAd SaEalv. BellaE OU
Before there were any Parsi judges in the Bobay High Court, an important
Parsi trust case was decided by the British judge John Jardi¥é His 1887 ruling in
Limji Nowroji Banaji v. Bapuiji Ruttonji Limbuwalldad a devastating effect on
Zoroastrian death commemoration ceremonies for decadeMuktad ceremonies
(Guj.i O E Qwefe rites held during the last ten days of the Zoroastrian calendar to
commemorate the death of particular ParsisKigure 6.4).134 Wealthy Parsis often

left money in their wills for the creation of muktad trusts. This money would fund

OEA DPAOA& Of ATAA 1T £ OEAOCA AAOCAITTTEAO A& 11

were supposed to last forever. The trouble was that this standard Parsi practice
violated a rule of classical English trust law (and freenarket economics): the rule
against perpetuities135> Gregory Kozlowski, Ritu Birla, and Nurfadzilah Yahaya have
documented the collision between this rule and traditional forms of giving in
multiple parts of the British Empire 136 A similar conflict occurred in theParsi
context. According to the rule against perpetuities, trusts could not last indefinitely

in perpetuity z unless they were charitable, meaning that they were of public

133 5ee \achha, 778; JardineIndian Official Opinions ”

134 See Modi, 4378; SanjanaAncient Persia623; DesaiHistory, 84.

135 See Sharafi'Bella's Cas€, 122-3.

136 See Kozlowski, 149; Birla, Stages89-96; Yahaya, 183191. See also Agnew, 370.
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benefit.137 The question for Jardine was whether thenuktad trust before him would

bATAZEO A PAOOEAOI AO ET AEOGEAOAT 10O A 1AOCAO
xAO O AATAEEO OEA O0AOOE Al i i OTEOU AiT1TAR EC
that the ceremonies in question were for the benefit of the souls of particular dead

comfortto certainl EOET C 18 Ahe wdrds @ theéwill did not point to benefits

available to the entire Parsi community, according to Jarding? The trust looked

more like a gift to a private company than a charitable donation: there was no public

benefit. As a result, the trust was invalid because it was framed to exist in

perpetuity.

137 Over thecenturies, the list of what constituted a charitable purpose evolved around the 1601
Elizabethan Statute of Charitable Usesster of acceptable categories. The Stégutbaritable
purposes includetthe relief of aged, impotent and poor people; mainteaaf sick and
maimed soldiers and mariners; schools of learning, free schools and scholars in universities;
repairs of bridges, ports, havens, causeways, churchesasks and highways; education and
preferment of orphans; the relief, stock, or maiatere of houses of correction; marriages of
poor maids; supportation, aid, and help of young tradesmen, handicraftsmen, and persons
decayed; relief or redemption of prisoners or captives; and aid or ease of any poor inhabitants,
concerning payments of figaths, setting out of soldiers, and other taxg&.eamble to the
Statute of Charitable Uses 1601 (43 Eliz. c.4).] This list lived on in colonial India. See lyer,
Ixvii —=xviii; Desai, History, 397-8.

138 BAn4jiv. Limbuwallg 447. Emphasis added.

9 bid., 447.
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Figure 6.4
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At least eightmuktad trusts were challenged in the Bombay High Court after
the Limbuwdla OOl ET C8 11 xAOA ET OAI EAAOAA 11 OEA A
judgment.140 Parsi lobbyists began to press for a statute that would validateuktad
trusts for 60z80 years, if not forever. Their plans were foiled by dissent within the
community. InresponseOT 1 T AAUEOOOSE DPAOEOEI T h OAAE O EQO
counter-requisition opposing the proposed bill. They argued, among other reasons,
that a statute would only encourage ceremonial exced4! In 1908, another case
presented itself. This time, it landedET $AOAO08 O AT 0008 4EA Pl AET O
barrister named J. K. Tarachand who represented himself. The defendants, pressing
for the validation of the trusts, were backed by the Bombay Parsi Panchayét.
Although no one acknowledged it, the case had the vhof a test case. Davar
complimented Tarachand on his mature and conciliatory approach throughout the
case, his willingness to lose (should the trust be upheld), his offer to waive his fees
(and not recoup them from the trust funds), and his desire forlarification rather
OEAT &£ET AT AEAI GCAET j OET OI A OEA O0OOOO AA Ol E
xAO OO01 Oi Aii OEAO EO xiI O1I A T16 EAOGA AAAT xIi

iT OEOA EAA AAAT 1T AOAIT U O &EAOA ET OEA AEOEC

140 gix of these cases were unreported, narbéfpai v. Hormusji Dinsha HodiwallaSuitNo.
267 of 1890 Dhunbaijiv. Nowroji Bomonijj SuitNo. 565 of 1889Cowasji Byramji Gorewalla
v. Perrozbaj SuitNo. 281 of 1892Maneckji Edulji Allblesw. Sir Dinsha Maneckji PetjtSuit
No. 96 of 1892R. R. Dadinar. The Advocate GenerabuitNo. 49 of 1895. The one reported
case discussed by Davar waswasji N. Pochkhanawalla R. D. SethndLR 20 Bom 511
(1895). [Tarachandv. Soonabai153-62.] However, lhere were still other cases not mentioned
by Davar. For example, s&ady Nasserwanji Dady. Acting Advocate Generd Bom LR
324 (1905).

141 See DesaiHistory, 85-88, 282-93.

142|bid., 88.

3 Tarachandv. Soonabai211-12.
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J. KTarachand gave Davar the chance to reversgmbuwalla, an opportunity

$AOAO OAEUAAB 4EA 0AOOE EOAGCA xAO OAAOEEIT G E

* AOAET A xAO OEA AEOOAT Oh Ol
also the ignorant Briton, utterly unfamiliar with the religious practices at issue and

prone to being misled by opportunistic litigants. According to Davat,.imbuwalla

had been a farce. It was a collusive suit manufactured by the parties. It only

succeeded because a gible British judge was ostensibly in control. The parties

agreed to portray the trusts in a way that would produce invalidation. They could

then share the spoils among themselves. Davar noted that the testimony of a single
witness, the scholarpriest J. IModi, had been presented to Jardin&4 Modi had

been crossexamined for fifteen minutes and was not allowed to explain himself.

-TAE AT A OEA OAOO T &£# OEA 0AOOE AT i1 O1EOQU
used to invalidatemuktad trusts, an outcome he neer would have supported?4>

The consultation of Zoroastrian texts in the postimbuwalla cases was virtually
nonexistent, and when there was witness testimony, it was perfunctory. Davar

retraced the process by which a single inept judgment had been mindldgs

replicated, crushing what Davar regarded as a centuriesld practice 146

In Tarachand v. SoonabaDavar ruled thatmuktad trusts were of public
benefit, hence charitable and exempt from the rule against perpetuities. He offered a

detailed reading of Zorastrian theology and ritual practice. Davar explained that

144 For a chronology of Mod life events (in Gujarati with some English), see M&#ligious
Ceremonies1-30 (terminal section). See also StausbBig,Religion Il: 106-8; Ringer,
Pious Citizens116-19; Sharafi;' Judging Conversioh,165-70.

145 Tarachandv. Soonabai 149-51.

148 |bid., 153-62. The same snowball effect wreaked havoc on other Bombay communities. For an
example affecting the Khojas, sé&n Mahomed Abdulla Datu Jaffer.
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the muktad days were the holiest days of the year for Parsis and that undertaking

the proper ceremonies was a religious duty#’ These days fell on the last days of the

Zoroastrian calendar. TheyweA 17 O OEAA O AT U PAOOEAOI AO E’
OTTEEA AT i T AT OAQGETT AAOCAITTEAOG EAT A AO PAOC
death 148 Second, it was the Zoroastrian belief that, for three days after death, the

soul hovered in the vicinity of the body At dawn of the fourth day, the soul ascended

Oi OEA T UOEEAAI #EET OAO " OEACAR A1 Ol ETT x1 A
final judgment by a team of divine powers. After the final judgment, the soul would

be sent to the Zoroastrian equivalentof AAOAT 1T O Judymdntds Of 4 YE A

E O O A OTinkidtdd Ddvar &rhere is nothing in the scriptures for the redemption of

OEA O1I 01 AEOAO OEA EEITRPray&rOWoQd bA of Goused OEA A&l C
a particular soul more than four days after deth, somuktad ceremonies could not

benefit any individual soul150 Third and most famously, Davar pointed out that the

muktad ceremonies included prayers. Some were for the deceased and his or her

family. Others were for the Parsi community. And there wereven some for the

well-being of all peopletst ( AOA xAO $AOA080 POAAET 6O DPOAI EA
muktad ceremonies included prayers for all of humanity, the trusts that funded

them were for public benefit and could validly exist in perpetuity.

147 Tarachandv. Soonabai174.
148 Davar described individualized death commemoration ceremonies teigave first,
ceremonies performed for the benefit of the souls of the dead for the first three days, and on the
fourth or Charum day. Then follow the Dasma, or the telath ceremony, next the Massisa, or
the thirtiethday ceremony- next the Chhumsi, dhe sixmonthly day ceremony, and then the
Varsi or the anniversary of the day of deafff.arachandv. Soonabail76.)
149 Tarachandv. Soonabai176.
%01pid., 176.
1 1bid., 180.
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Davar made otler less Zoroastrianspecific arguments. Drawing on recent
case law addressing Catholics in Ireland, he pointed to the argument that a trust for
religious purposes washy definition charitable. There was no need to show any
additional, particular type of public benefit.152 Furthermore, there had been much
discussion inTarachandof the benefit accruing to Parsi priests, who relied on
muktad ceremonies for a good part of their meager incomes. The plaintiff Tarachand
EAA AOGCOAA OEAO DOOOEECOBAT PABABDOOEEADARBAL
public benefit. But the judges in the Irish case found that the trust for Masses was

charitable in part because it helped support priestg53

,,,,,, z

$AO0A06 0 ETamandwala dethiled investigation of Zoroastrian
theology and ritual practice. His primary project was to discredit the view that
muktad ceremonies produced private benefit alone. This was at the heart of
*AOAET A6O Al AEI OE At@andier spdifciindiddDdisi(ar their £ A AT A EE
souls) made the trust noncharitable and void. As reflected by his early work in trust
administratil T h $AOAO xAO AOEOAT 11 OA AU EEO DPAOAAH
needs than by legal doctrine or a model of judicial restraint. Imarachand he waved
precedent aside with breathtaking boldness. Davar claimed not to be bound by an
earlier decision ifit was based on scanty evidence. Davar himself had far richer
evidence of Parsi custom and beligf not just from the evidence presented to him in
court, but also undoubtedly from being Parsi himself. He pointed to the escape

Al AOOGA ET "1 AoA& Qdvddeckig OORE EDT BéteptioniwhdreE OO 1 A

%206 Ha rviLaguel IR. 247 (1906) at 275; cited Farachandv. Soonabai207.
1306 Ha rviLagune 271; cited inTarachandv. Soonabai207.
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the former determination [i.e., judgment] is most evidently contrary to reason; much

iTOA EZ£ EO AA Al I'89OA0OUS HOA O A* Adukidl A6 O AGB A x
trusts were for private benefE O A1 1 rhahifestiyfaBsur@®or unjud®$ AOA 08 O
Tarachandruling exemplified his willingness to strain conventional legal reasoning

for the preservation of religious practice.

$AOA060 Al i1 O1T EOU EAAT OE ORetitw Dijidhaipl 1 EOEAO C
t00.156 The case involved a French woman named Suzanne Briere who had married
ET O OEA EI 1 OOOOET OO 4A0A EAITEI U 1T &£ 0AOOGE Oi
purportedly Zoroastrian ceremony and had been initiated into the religion through
the navjote ceremony immediately before. Orthodox Zoroastrians challenged the
validity of the navjotebecause Mrs. Tata did not have a Parsi fathera necessary
precondition for eligibility, in their view. The lawsuit approached the issue of
conversion obiquely rather than head on. Did the French Mrs. Tata have the right to
benefit from the funds and properties of trusts created for Parsis? Even if Mrs. Tata
had become a Zoroastrian (a question the judges avoided), could she be called a
Parsi? This questio presupposed a semantic distinction between the termBarsi
andZoroastial8 0 OET O Ol $AOA080O EOACIi AT Oh OEA OxI
interchangeably!57 For Davar, howeverParsiwas a racial term (in the language of

the day) whereasZoroastrianwas a religious one. His ruling inPetit separated the

154 Blackstonés Commentarie$21 ed.) inTarachandv. Soonabai147. Italics original.

1% Tarachandv. Soonabai 147. ltalics original.

156 See Introduction at note 98.

157 see, for instance, the case of an alleged Parsi convert to JutiBéstimony of BA. Wadia,
taken on commission in London, given oath on the Old TestarnmetiReturn of Commission
to take Evidence in Londdh17-20 inGhandyv. Wadiag SuitNo. 52 of 193 (BHC);
reproduced in SharafiBella's Casé€,420-8 and discussed at 1.580. See alsGhandyv.
Wadia

48



terms with the far-reaching effect that trust deeds framed for the benefit dParsis
came to be interpreted in the newly restricted, ethnic sense. The distinction seeped
into the everyday speech of Parsis, refleictg the profound social influence of

marry a French man and convert to Catholicism, but she would remain English. In
the same way, a Parsi could cease to be Zoroastrian by convegtito another

religion, but could not change the fact that he or she was ethnically Pa#s?.1t was

$AOA060 pwnmy EOACIi AT O OEAO &I Oi Al EUAA OEA

term Parsi

Davar made many other arguments ifPetit. It was true that ancent
Zoroastrian texts not only permitted conversion to Zoroastrianism, but encouraged
it Z a position that was only logical given that the religion must have gained
adherents, by definition, when it began. Since their arrival in India, however, Parsis
had not accepted converts into the fold. And customary practice trumped text,

according to Davar80 He also made a floodgates argument: if ethnic outsiders were

A N A~ 2 oA

Al

PAOIi EOOAA O AAT AEEO A&AOI i O0AOOE 00000 &O1AO

would convertinhuCA 1T 01 AAOO O1T AOAEI OEAI OAlI GAO

funds. In crassly economic terms, they would deplete Parsi wealtht

158 See Writer, 148!Second Accused Statemerit, WRTOS22 August 1914), 49. For instances
of the general use of the telParsi Zoroastrianafter 1908 see coverage of three Parsi
defamation cases B/RTOS! The Parsi Dispute. Another Defamation Su); “The Parsi
Dispute. Application in Revisidn(23 May 1914), 44;Parsi Defamation Case. The
Community in Rangodn(19 June 1914), 2Parsi Defamtion Case. The Anjuman Meeting
(1 August 1914), 42.

159 parsi Panchayat Case (Davaij9-60.

180 petitv. Jijibhai, 532-3.

'®11bid., 551. See also SharéfBella’s Case, 197-205.
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Together, theLimbuwalla and Petit cases epitomized the phenomenon that

became possible as South Asians rose to the upper rantf the colonial judiciary.

Qu

*OACAO Ai O1 A OOI A ET OEAEO 1 x1 AT ii Ol EOEAO

A

[T

COil OP0O8 1 AcAl AOETT COAPEU EIT OEA i1T1A 1T &£ O
revalidated trusts funding muktad ceremonies. He ruled against thentitlement of

ethnic outsiders to enjoy trust property in the hugely divisive conversion debate.

Even in his unreported work on the administration of trusts, he pushed certain

types of developments over others, shaping the microprocesses of religious ldée

the local, spatial level. Nowhere did law more clearly meet Zoroastrian theology and

OEOOAI OEAT ET $AOA0OGO0 Ai 6006OIT I 8

Litigation, Trusts, and Charity

Charity was a theme that permeated these suitgand not just because the trusts
themselves had chatiable aims. The Parsi legal professionals who became involved
often did so because they supported one side personally. Some even waived their
feesl62 Dinshah Davamimay have accepted a judgeship despite the drop in income
out of a charitable impulse toward his own community%3 He was not the only one

to combine law and charity. Parsi solicitors and magistrates gave up evenings and
weekends to act as informal mediatoramong their coreligionists, particularly

those in troubled marriages. Elite Parsis acted as delegates of the Parsi Chief

192 For example, see MistriReminiscenceld911], 78.

163 See text accompanying note 98. By contrast, when offered a judicial position with a salary of
Rs 1,500 per month, then barrister Mohammad Ali Jinnah declined. He aimed to earn Rs 1,500
per day [Nisar Ahmad Pannoudjnnah the LawyefLahore: Mansoor Booklouse, 1976),

vii.]
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Matrimonial Court on an unpaid basis. Given the large number of underprivileged
female plaintiffs who approached that court, charitynay have been an important

motive.

Most Parsi lawyers were paid when they acted in PaiBarsi lawsuits. But
this, too, had a potentially charitable twist. In Parsi trust suits, judges normally
AEAOGCAA Al 1 OEAAO®& WhaltigshrieantidsAhat thd partiSE A 000008
usually trustees, had ngersonalfinancial reason to stay out of court. Granted, they
may have had to provide money up front for certain kinds of legal expenses. But
they would normally be reimbursed later from the trust funds. In otler words, the

litigation would ultimately be free for the litigants as individuals. This fact was

significant: fees in these suits could be staggerifng®

The upshot was the diversion of charitable funds: instead of going to the
neediest members of the commnity, large chunks of Parsi trust funds paid lawyers.
A Hindi Punchcartoon depicted the phenomenon with alacrity during the
proceedings inPetit v. Jijibha(Figure 6.5. Two vultures z the agents of Zoroastrian
death rites by exposire zappeared dressed as barristers in black gowns and white
collar bands. Grinning and bespectacled, each had a bundle of papers tucked under
EEO xEITch T1TA 1T AAAT AA Obl AET OEAEOE Al 0006 Al
were perched on a huge saclf coins representing the funds of the Parsi Panchayat.

4EAU xAOA EADPDPEI U EAIDPEIC OEAI OAl OAO8 O(Ah E

Soonabai213;Petitv. Jijibhai, 557; untitled entry on 1913 Parsi trust suit decided by D. D.
Davar in Patel and Paymaster, M8.

155 35ee, forexampleU d ¥ {11; Petitv. Jijibhai, 561; DesaiHistory, 26; Sharafi“Bella's
Casé€, 387-90.
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the judges inPetit v. Jijibhahad alowed both sides of the dispute to take their legal
AT 000 &O0iI i OEA &EOTAO T £ OEA 0AOOE O0AT AEAUAOS

OEA OET O 1T &£ WA Ai 1 AAOAT 0086

%% “The Vultures, HP (13 December 1908), 21.
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Figure 6.5
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intended to help the neediest of Parsis were instead being spent on lawsuits. Parsi
philanthropy was subsidizing Parsi litigation. But the fact that so many of the

lawyers were Parsi themselves meant that much of the money never left the

community. On the one hand, money intended to spawn cooperation and generosity
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between Parsis was funding conflict. But, on the other, it was diverted from one
collective aimz charitable aid to the neediest to another: the acquisition of fluency
in colonial law. Parsi familiarity with the structures and language of the colonial
legal system brought increased autonomy and control. If the vulture barristers
gorging themselves ompanchayat funds could have stepped back, they may have
observed that there were benefits more principled than the simple greed animating
them. Of course, legal profiteering was not the only way to achieve the type of
mobilization developed among Parsis. But $kinterest helped produce a pool of
Parsi lawyers large enough to further another perhaps coincidental and
unanticipated aim: the creation of a bubble of semiautonomy within the courts and,

with it, of a state-endorsed, Parsiauthored account of Parsi hitory and religion.

Conclusion

Parsi disputing behavior was oriented not toward exit from the state but rather

toward infiltration of its institutions and assimilation of its methods. Unlike

minorities that pursued separatism or that moved to a place at hich they could

become the majority, the Parsis stayed where they were, increasing their control

over the legal processes that affected them through a twjgronged approach. The

first prong was the pursuit of legislation by and for Parsis, creating a bodyf @arsi

personal law governing marriage and inheritance. The second was semicontrol of

intragroup litigation by Parsis in the colonial courts. The first Parsis who lobbied for

colonial legislation in the 1830g0 o O | OO EAOA OAAT AH#AAOI U xE

and what benefits could result. The road to colonial legislation was sufficiently
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straight and clear, if not necessarily easy, that its pursuit could be described as a

deliberate strategy.

The route to increased control of litigation was different. Pdicularly in the
mainstream colonial courts (as opposed to the Parsi matrimonial courts), nobody
could have known exactly where it would lead or if all the pieces would fit together
in a productive way. And yet they did by a fortuitous intersection of caditions z
both heavy intragroup litigation and a significant presence in the legal professict’
From the late nineteenth century on, disputes about the proper administration of
Parsi charitable trusts began coming to court in growing numbers. From about ¢h
same time, Parsis started rising to the upper ranks of the legal profession in
Bombay. With the appointment of the first Parsi judge in the Bombay High Court, the
pieces locked. Parsi trust suits and their Parsi lawyers found themselves in Dinshah
$ A OdicOuit. Drawing on his own personal knowledge and an increasingly
orthodox vision of Parsi identity, Davar crafted the judicial ethnography of his own
community. He extended the Parstompradortradition from the world of trade into
the world of law. Souh Asians had been acting as officials in the colonial legal
system since the beginning of East India Company rule. However, it was only from

$A0A060 DAOET A OEAO OEAU AACAT AAOET ¢ ET OER

%" For cases in which all of the advocates and solicifaras were Parsi (oin whichthe firms
had at least one Parsi founding partner) Aseshir Dadabhoy Baria and othevsDadabhoy
Rustomjee Baria and anothBtR 69 Bom 493 (1945); joined caseslofre Shapurji Ratanji
Tata and Pirojshah Ratanji Tata, insolvents, and Shapurji Riatata and anothev. Byramii
Muncherji Tata and anothdtR 1945 Bom 395. An alParsi cast was particularly common in
the PCMC, where posit906, a Parsi judge from the Bombay High Court was usually named
presiding judge. See, for instan@nwasji Nussevanji Patuckv. Shehra Cowasji PatudkR
1938 Bom 75. The Bombay Parsi Panchayat frequently turned to Parsi lawyers for their
professional advice. See Deddistory, 159-60, 2225, 23750, 299-301, 3389, 376.
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in the highest courts of Indaald OEA Al PEOA8 $AOA060O xI1 OE 11
OEA bi OAT OEAI 1T &£ 31 O0OE ! OEAT EOACAO 001 ETC 1
affairs. There were other Parsi judges after him and other Zoroastrian trust suits

occurred for Parsis, even if it came with the inevitable pain and suffering of-n

fighting on the public stage.

188 See, for instance, Suito. 243 of 1928:Jalbhoy Rustomji and othevsDinbai Jalbhoy and
others(20 Febuary1928) in“Hon. Justice J.D. Davar. Judgments (10 4819275 April
1928); 213-22; SuitNo. 609 of 1946Major Ratan A. Bacha. Def. (16 April 1946),"Hon.
Justice N. H. C. Coyajeeh8rt Causes and Motions (16 March 193®cbber1947); 5-6;
SuitNo. 516 of 1943Ardeshir Bhicaji Malwav. Kekobad Bhicaji Malwd11 August1943),
“Hon. Justice N. H. C. Coyajee. Judgments (2 March 423®eemberl944) (all BHC).
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