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I. Introduction

Targeted strikes--predominantly using drones--have become the operational counterterrorism tool of choice for the United
States over the past few years. Beginning in the mid-2000s, the United States has engaged in target-specific drone airstrikes
against Taliban and al Qaeda militants in Pakistan, al Qaeda operatives in Yemen, and al-Shabab militants in Somalia. In
the first such targeted killing after September 11, a CIA drone launched a Hellfire missile and killed six suspected al Qaeda
members traveling in a car in southern Yemen in November 2002, including *1656  the man believed to be responsible for

the bombing of the USS Cole. 1  U.S. targeted strikes began in Pakistan in 2004, and have increased dramatically in the past
few years. In 2009, the United States launched fifty-three strikes--a rate of one drone strike per week--before increasing to 118

strikes in 2010, and had launched over seventy by November 2011. 2  In Somalia, as early as 2007, the United States launched

attacks against al Qaeda members suspected of involvement in the 1998 Embassy bombings. 3  After multiple attempts to target
Saleh Ali Saleh Nabhan, the al Qaeda militant suspected of masterminding the 2002 attack on the Paradise Hotel in Mombasa,

Kenya, the United States launched a commando raid in broad daylight, killing Nabhan and at least eight others. 4  Israel has

used targeted killing extensively and openly for over a decade, targeting Hamas militants in Gaza and the West Bank. 5

Targeted killing can be defined as “the use of lethal force attributable to a subject of international law with the intent,
premeditation, and deliberation to kill individually selected persons who are not in the physical custody of those targeting

them.” 6  Targeted killing can be used both within armed conflict *1657  and in the absence of armed conflict, as a means of
self-defense, usually as operational counterterrorism. Indeed, this duality lies at the heart of the United States' justifications
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for drone strikes from Afghanistan to Somalia. Within armed conflict, parties to the conflict have the right to use lethal force
in the first resort against enemy forces, which includes, as detailed below, members of the regular armed forces, members of
organized armed groups, or civilians directly participating in hostilities. International law also recognizes the right of states to
use force in self-defense in certain circumscribed circumstances.

For the past several years, the United States has relied on both armed conflict and self-defense as legal justifications for targeted
strikes outside of the zone of active combat in Afghanistan. A host of interesting questions arise from both the use of targeted
strikes and the expansive U.S. justifications for such strikes, including the use of force in self-defense against non-state actors,
the use of force across state boundaries, the nature and content of state consent to such operations, the use of targeted killing

as a lawful and effective counterterrorism measure, and others. 7  Furthermore, each of the justifications--armed conflict and
self-defense-- raises its own challenging questions regarding the appropriate application of the law and the parameters of the
legal paradigm at issue. For example, if the existence of an armed conflict is the justification for certain targeted strikes, the
immediate follow-on questions include the determination of a legitimate target within an armed conflict with a terrorist group
and the geography of the battlefield. Within the self-defense paradigm, key questions include the very contours of the right
to use force in self-defense against individuals and the *1658  implementation of the concepts of necessity and imminence,
among many others.

However, equally fundamental questions arise from the use of both justifications at the same time, without careful distinction
delimiting the boundaries between when one applies and when the other applies. From the perspective of the policymaker,
the use of both justifications without further distinction surely offers greater flexibility and potential for action in a range of

circumstances. 8  To the extent such flexibility does not impact the implementation of the relevant law or hinder the development
and enforcement of that law in the future, it may well be an acceptable goal. In the case of targeted strikes in the current
international environment of armed conflict and counterterrorism operations occurring at the same time, however, the mixing
of legal justifications raises significant concerns about both current implementation and future development of the law.

One overarching concern is the conflation in general of jus ad bellum and jus in bello. The former is the law governing the
resort to force--sometimes called the law of self-defense--and the latter is the law regulating the conduct of hostilities and the
protection of persons in conflict--generally called the law of war, the law of armed conflict, or international humanitarian law.
International law reinforces a strict separation between the two bodies of law, ensuring that all parties have the same obligations
and rights during armed conflict to ensure that all persons and property benefit from the protection of the laws of war. For
example, the Nuremberg Tribunal repeatedly held that Germany's crime of aggression neither rendered all German acts unlawful

nor prevented German soldiers from benefitting from the protections of the jus in bello. 9  More recently, the Special Court
for Sierra *1659  Leone refused to reduce the sentences of Civil Defense Forces fighters on the grounds that they fought in

a “legitimate war” to protect the government against the rebels. 10  The basic principle that the rights and obligations of jus in
bello apply regardless of the justness or unjustness of the overall military operation thus remains firmly entrenched. Indeed, if
the cause at arms influenced a state's obligation to abide by the laws regulating the means and methods of warfare and requiring
protection of civilians and persons hors de combat, states would justify all departures from jus in bello with reference to the

purported justness of their cause. The result: an invitation to unregulated warfare. 11

This article will focus on the consequences of the United States consistently blurring the lines between the armed conflict
paradigm and the self-defense paradigm as justifications for the use of force against designated individuals. The first Part sets
forth the basic legal paradigms of armed conflict and self-defense and the targeting of individuals within each paradigm. In the
second Part, I analyze four primary categories in which the use of both paradigms without differentiation blurs critical legal
rules and principles: geographical issues surrounding the use of force; the obligation to capture rather than kill; proportionality;
and the identification of individual targets, namely the conflation of direct participation in hostilities and imminence. The final
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Part highlights three areas in *1660  which this blurring of legal justifications and paradigms has significant contemporary and
future consequences for the application of international law in situations involving the use of force. In particular, this blurring
undermines efforts to fulfill the core purposes of the law, whether the law of armed conflict or the law governing the resort
to force, hinders the development and implementation of the law going forward, and risks complicating or even weakening
enforcement of the law.

Over the past two years, we have seen increasing calls for greater transparency from the U.S. government and intelligence
agencies regarding the decision-making process for targeted killing, both the placing of individuals on a “kill list” and the

actual decision to operationalize that decision with a targeted strike. 12  Additional information about the key indicators the
United States views as critical to targeting determinations would certainly provide greater clarity for legal analysis of any
given targeted strike. Much of the information sought, of course, is classified, making further detailed analysis difficult and,
potentially, unlikely in the near future. However, the instant analysis offers an alternative approach both to understanding the
effect of the existing United States framework for targeted strikes and, more importantly, for analyzing the consequences for
implementation and enforcement of the law overall--now and in the future.

II. The Legal Paradigms

In November 2002, a U.S. drone strike killed Abu Ali al-Harethi, an al Qaeda operative suspected of masterminding the October
2000 attack on the USS Cole. The exchange of viewpoints between the United States and the United Nations Special Rapporteur
on Extrajudicial, Summary or Arbitrary Executions set the stage early on for the dichotomy in approaches to target killing.
After the attack, the U.N. Special Rapporteur asked the U.S. government to provide justification for the killing of al-Harethi.
In *1661  particular, the Special Rapporteur referred to the drone strike as an “extrajudicial execution” and framed the event
within the paradigm of the International Covenant on Civil and Political Rights, human rights law overall, and law enforcement
principles for the use of force. The U.S. response clearly showed an entirely different perspective, stating that “inquiries related
to allegations stemming from any military operations conducted during the course of an armed conflict with [al Qaeda] do not fall

within the mandate of the Special Rapporteur.” 13  For the United States, the Special Rapporteur simply did not have jurisdiction
to address the event at all because it took place within an armed conflict between the United States, al Qaeda, and associated

terrorist groups. This discourse highlights the divergent approaches to the appropriate framework for targeted strikes. 14

Now, almost ten years later, the paradigms are no longer so clearly delineated but have become blurred through consistent
parallel use. In March 2010, State Department Legal Advisor Harold Koh stated, in a much-discussed speech before the
American Society of International Law, that the United States uses force, through targeted strikes for example, either because

it “is engaged in an armed conflict or in legitimate self-defense.” 15  Similarly, in a brief before the District Court of the District
of Columbia, the government asserted that it had legal authority to target Anwar al-Awlaki either in the context of the armed
conflict with al Qaeda and associated forces as authorized in the 2001 Authorization to Use Military Force (AUMF) or under “the

inherent right to national self-defense recognized in international law.” 16  The following subsections offer a brief background
on *1662  targeting within these two legal regimes: armed conflict and self-defense.

A. The International Law of Self-Defense

Jus ad bellum is the Latin term for the law governing the resort to force, that is, when a state may use force within the constraints

of the United Nations Charter framework and traditional legal principles. 17  Modern jus ad bellum has its origins in the 1919

Covenant of the League of Nations, the 1928 Kellogg-Briand Pact, and the United Nations Charter. 18  In particular, the United
Nations Charter prohibits the use of force by one state against another in Article 2(4): “All members shall refrain in their
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international relations from the threat or use of force against the territorial integrity or political independence of any state, or

in any other manner inconsistent with the Purposes of the United Nations.” 19  This article, in many ways, is the foundation of
the U.N.'s goal of “sav[ing] succeeding generations from the scourge of war, which twice in our lifetime has brought untold

sorrow to mankind,” 20  through severe restrictions and prohibitions on the use of force.

The Charter provides for two exceptions to the prohibition on the use of force: the multinational use of force authorized by the
Security Council under Chapter VII in Article 42, and the inherent right of self-defense in response to an armed attack under
Article 51. It is the latter that builds on and establishes the basic framework of the jus ad bellum, stating: “Nothing in the present
Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of

the United Nations, until the Security Council has taken measures necessary to maintain international peace and security.” 21

The classic formulation of the parameters of self-defense stems from the Caroline Incident. British troops crossed the Niagara
River to the *1663  American side and attacked the steamer Caroline, which had been running arms and materiel to insurgents
on the Canadian side. The British justified the attack, which killed one American and set fire to the Caroline, on the grounds
that their troops had acted in self-defense. In a letter to his British counterpart, Lord Ashburton, U.S. Secretary of State Webster
declared that the use of force in self-defense should be limited to “cases in which the ‘necessity of that self-defence is instant,

overwhelming, and leaving no choice of means, and no moment for deliberation.”’ 22  Furthermore, the force used must not
be “unreasonable or excessive; since the act, justified by the necessity of self-defence, must be limited by that necessity, and

kept clearly within it.” 23  Given the extensive literature analyzing the right of self-defense and, in particular, the parameters of

the right of self-defense in response to terrorist attacks, 24  this article will provide simply a brief synopsis of the fundamental
issues and elements of the framework.

Nothing in Article 51 of the U.N. Charter specifies that the right of self-defense is only available in response to a threat or
use of force by another state. Nonetheless, the precise contours of which type of actor can trigger the right of self-defense
remains controversial. Some argue that only states can be the source of an armed attack--or imminent threat of an armed

attack--to justify the use of force in self-defense. 25  The International Court of Justice *1664  has continued to limit the

right in this manner in a series of cases. 26  However, state practice in the aftermath of 9/11 provides firm support for the

existence of a right of self-defense against non-state actors, even if unrelated to any state. 27  Indeed, the Caroline incident,
which forms the historical foundation of the right to self-defense, involved an armed attack by non-state actors. United Nations
Security Council Resolution 1368, for example, recognized the inherent right of self-defense against the September 11 attacks
and “[u]nequivocally condemn[ed] in the strongest terms the horrifying terrorist attacks which took place on 11 September
2001 in New York, Washington, D.C. and Pennsylvania and regard[ed] such acts, like any act of international terrorism, as a

threat to international peace and security.” 28  Similarly, the North Atlantic Council issued a statement activating the collective
self-defense provision in Article 5 of the North Atlantic Treaty, as did the Organization of American States regarding its

constituent treaty. 29 *1665  Several other states have asserted the same right, including Turkey, Israel, Colombia, and Russia,

for example. 30

One additional component to the use of force in self-defense against a non-state actor is that the state using force will be doing
so in the territory of another state, one that did not launch the original attack. It must therefore either act with the consent of
the territorial state or on the grounds that the territorial state is unwilling or unable to take action to remove the threat posed by

the non-state actor and to repel future attacks. 31  The overall debate has substantial consequences for the legality of the use of
force as part of counterterrorism operations outside of an armed conflict.
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For the purposes of the instant analysis, most relevant are the parameters of the self-defense paradigm with regard to the
identification of targets and authorization of the use of force. Under Article 51 and the historical right of self-defense, a state can
use force in self-defense in response to an armed attack as long as the force used is necessary and proportionate to the goal of

repelling the attack or ending the grievance. 32  Thus, the law focuses on whether the defensive act is appropriate in relation to
the ends sought. The requirement of proportionality in jus ad bellum measures the extent of the use of force against the overall
military goals, such as fending off an attack or subordinating the enemy. The requirement of necessity addresses whether there
are adequate non-forceful options to deter or defeat the attack. To this end, “acts done in self-defense must not exceed in manner

or aim the necessity provoking them.” 33  A third criterion is immediacy, which addresses the temporal constraints on the use
of force either before or in response to an armed attack.

With regard to targeted strikes against individuals, necessity plays out in perhaps greater detail than with regard to state action
*1666  to repel an attack by another state. In most cases, targeted strikes are used to neutralize a non-state actor who poses

a threat to the security of the responding state--by planning, and potentially launching, a terrorist attack against the state, the
state's interests, or the state's nationals. Effective counterterrorism seeks to prevent such attacks, not only to identify and attack
those responsible after the fact. In this framework, there are two main components to the necessity prong of the self-defense
paradigm--imminence and alternatives. First, the threat posed by the non-state actor must be imminent.
An imminent threat in the terrorism paradigm is just that--a clear and present danger--that unless mitigated endangers innocent
civilians. It is not an amorphous threat, distant in time; quite the opposite for it indicates that unless specific measures are taken

with respect to the person posing the threat harm will befall those not in a position to protect themselves. 34

In effect, targeting an individual requires two levels of necessity analysis. The first layer is whether targeting him or her is
“necessary in the sense that [the “host” state] is unable or unwilling to act effectively to suppress the threat he poses,” and the

second examines whether “targeting him would advance the goal of preventing further attacks.” 35  One detailed framework for
assessing imminence with regard to terrorist threats is as follows, for example:

(1) the intent of the terrorist group and the probability of attack (have they made clear their determination
to attack and is there reliable intelligence to suggest they are planning to attack?); (2) capacity (what is their
capacity to attack . . .?); (3) methods of attack (terrorists use deception and stealth and there will likely be
no advance warning; thus waiting until an attack is underway will be too late for effective self-defense);
(4) gravity of likely harm (given what is known about the terrorists' intent and capacity, what is the likely
harm expected from an attack?); and (5) urgency of the threat (is there good *1667  reason to believe that

the likelihood of attack is increasing, and that acting now is critical to thwarting an attack?). 36

Second, there must be no alternatives to the use of force as a means to deter or repel the threat posed by such individual. If the
state has the option or ability to detain the individual (or seek his arrest by the territorial state's authorities) or otherwise thwart
the attack, then the necessity prong will not be satisfied. Thus, as many scholars posit, “the targeting of suspected terrorists must
be restricted to cases in which there is credible evidence that the targeted persons are actively involved in planning or preparing

further terrorist attacks against the victim state and no other operational means of stopping those attacks are available.” 37

To this point, this discussion has centered on the law governing the resort to force--in the context of targeted strikes, the legal
regime that governs a state's use of force against a non-state actor in another state's territory. Another facet of the inquiry
involves the appropriate legal parameters of the use of force against the individual himself or herself. In circumstances where
the targeted strike takes place within the context of an armed conflict, the law of armed conflict will determine the legality of
any lethal targeting, as discussed below. However, in many cases in which a state uses force against a non-state actor outside
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its own territory, it will be in the context of counterterrorism as self-defense, outside of any armed conflict. In the absence of
an armed conflict, international human rights law and the principles governing the use of force in law enforcement will govern.
Article 6 of the International Covenant on Civil and Political Rights states that “[e]very human being has the inherent right to

life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.” 38  In a slightly different formulation,
the European *1668  Convention on the Protection of Fundamental Rights and Freedoms establishes the right to life and states
that any “[d]eprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of

force which is no more than absolutely necessary: (a) in defence of any person from unlawful violence . . . .” 39  Here the use
of lethal force is--appropriately-- tightly prescribed and extraordinarily restricted.
Under [international human rights law,] the intentional use of lethal force by state authorities can be justified only in strictly
limited conditions. The state is obliged to respect and ensure the rights of every person to life and to due process of law. Any
intentional use of lethal force by state authorities that is not justified under the provisions regarding the right to life, will, by

definition, be regarded as an ‘extra-judicial execution.’ 40

The use of lethal force against suspected terrorists outside of armed conflict can therefore only be used when absolutely
necessary to protect potential victims of terrorist acts. However, the understanding of precisely what constitutes a situation of
“absolute necessity” remains quite broad, such that there can be varied interpretations of when a targeted strike is lawful outside

the context of an armed conflict. 41  Indeed, some scholars have posited recently that there is, in essence, an additional paradigm
called “self-defense targeting,” which holds that the jus ad bellum right of self-defense creates sufficient and exclusive authority
for the use of military force to target a threat without relying on either the law of armed conflict (LOAC) or human rights law

for regulating authority. 42  For the purposes of this article and this brief *1669  background, however, what is essential is the
distinction between the basic framework for the legality of targeting in self-defense outside of armed conflict and the legality
of targeting within the context of an armed conflict, and that such a distinction exists and continues to have great value.

B. Targeting in Armed Conflict

The LOAC--otherwise known as the law of war or international humanitarian law--governs the conduct of both states and
individuals during armed conflict and seeks to minimize suffering in war by protecting persons not participating in hostilities

and by restricting the means and methods of warfare. 43  The LOAC applies during all situations of armed conflict, with the
full panoply of the Geneva Conventions and customary law applicable in international armed conflict and a more limited body
of conventional and customary law applicable during non-international armed conflict. The lawfulness of targeting individuals
and objects during armed conflict is determined by the principles of distinction, proportionality, and precautions. Again, as in
the previous section detailing the parameters of the use of force in self-defense, this section will offer a brief background on
these key components of the law of targeting.

*1670  One of the most fundamental issues during conflict is identifying who or what can be targeted. The principle of

distinction, one of the “cardinal principles” of the LOAC, 44  requires that any party to a conflict distinguish between those
who are fighting and those who are not and to direct attacks solely at the former. Similarly, parties must distinguish between
civilian objects and military objects and target only the latter. Article 48 of Additional Protocol I thus sets forth the basic rule:
“In order to ensure respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall at
all times distinguish between the civilian population and combatants and between civilian objects and military objectives and

accordingly shall direct their operations only against military objectives.” 45
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Distinction lies at the core of the LOAC's seminal goal of protecting innocent civilians and persons who are hors de combat. The
obligation to distinguish is part of the customary international law of both international and non-international armed conflicts, as

the International Criminal Tribunal for the former Yugoslavia (“ICTY”) held in the Tadic case. 46  The purpose of distinction--
to protect civilians--is emphasized in Article 51 of Additional Protocol I, which states that “[t]he civilian population as such,

as *1671  well as individual civilians, shall not be the object of attack.” 47  Furthermore, Article 85 of Protocol I declares that

nearly all violations of distinction constitute grave breaches of the Protocol, 48  and the Rome Statute similarly criminalizes

attacks on civilians and indiscriminate attacks. 49

Distinction thus requires identification of lawful targets as a prerequisite to the use of force in armed conflict. A lawful attack
must be directed at a legitimate target: either a combatant, member of an organized armed group, a civilian directly participating
in hostilities, or a military objective. In international armed conflicts--those occurring between states--all members of the state's
regular armed forces are combatants and can be identified by the uniform they wear, among other characteristics. Other persons
falling within the category of combatant include members of volunteer militia who meet four requirements: wearing a distinctive

emblem, carrying arms openly, operating under responsible command, and abiding by the law of armed conflict. 50  Members
of the regular armed forces of a government not recognized by the opposing party and civilians participating in a levée en masse

also qualify as combatants in international armed conflict. 51  Combatants can be attacked at all times and enjoy no immunity
from attack, except when they are hors de combat due to sickness, wounds, or capture. In non-international armed conflicts,
including state versus non-state actor conflicts, there is no combatant status, but individuals who are members of an organized

armed group are legitimate targets of attack at all times. 52

*1672  Finally, civilians who take direct participation in hostilities are also legitimate targets of attack during and for

such time as they engage directly in hostilities. 53  In certain limited circumstances, therefore, civilians may be directly and
intentionally targeted during hostilities. Thus, “[t]he principle of distinction acknowledges the military necessity prong of [the
law's] balancing act by suspending the protection to which civilians are entitled when they become intricately involved in a

conflict.” 54  In recent years, courts and commentators have struggled to define the concept of direct participation in hostilities
and develop parameters for understanding when civilians--as the term is traditionally used--become legitimate targets by dint of

such participation. 55  A detailed analysis of direct participation is outside the scope of this article; for the purposes of the instant
discussion, it is sufficient to define direct participation in hostilities as acts intended to harm the enemy or the civilian population
in a direct or immediate manner, therefore making the actor a legitimate target of attack for the purposes of distinction within
the law of *1673  armed conflict.

The second key principle, the principle of proportionality, requires that parties refrain from attacks in which the expected
civilian casualties will be excessive in relation to the anticipated military advantage gained. This principle balances military
necessity and humanity, and is based on the confluence of two key ideas. First, the means and methods of attacking the enemy
are not unlimited. Rather, the only legitimate object of war is to weaken the military forces of the enemy. Second, the legal
proscription on targeting civilians does not extend to a complete prohibition on all civilian deaths. The law has always tolerated

“[t]he incidence of some civilian casualties . . . as a consequence of military action,” 56  although “even a legitimate target may

not be attacked if the collateral civilian casualties would be disproportionate to the specific military gain from the attack.” 57

That is, the law requires that military commanders and decision makers assess the advantage to be gained from an attack and

assess it in light of the likely civilian casualties. 58

Additional Protocol I contains three separate statements of the principle of proportionality. The first appears in Article 51, which
sets forth the basic parameters of the obligation to protect civilians and the civilian population, and prohibits any “attack which
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may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof,

which would be excessive in relation to the concrete and direct military advantage anticipated.” 59  This language demonstrates

that Additional Protocol I contemplates incidental civilian casualties, and appears again in Articles 57(2)(a)(iii) 60  and 57(2)

(b), 61  which *1674  refer specifically to precautions in attack. Proportionality is not a mathematical concept, but rather a
guideline to help ensure that military commanders weigh the consequences of a particular attack and refrain from launching
attacks that will cause excessive civilian deaths. The principle of proportionality is well-accepted as an element of customary

international law applicable in all armed conflicts. 62

Lastly, the LOAC mandates that all parties take certain precautionary measures to protect civilians. In many ways, the
identification of military objectives and the proportionality considerations are, of course, precautions. But the obligations of the
parties to a conflict to take precautionary measures go beyond that. Beginning at the broadest level, Article 57(1) of Additional
Protocol I states: “In the conduct of military operations, constant care shall be taken to spare the civilian population, civilians

and civilian objects.” 63  This provision is a direct outgrowth of and supplement to the Basic Rule in Article 48, which mandates
that all parties distinguish between combatants and civilians and between military objects and civilian objects. The practical
provisions forming the major portion of Article 57 discuss precautions to be taken specifically when launching an attack.
Precautions are, understandably, a critical component of the law's efforts to protect civilians and are of particular importance in
densely populated areas or areas where civilians are at risk from the consequences of military operations. For this reason, even
if a target is legitimate under the laws of war, failure to take precautions can make an attack on that target unlawful.

First, parties must do everything feasible to ensure that targets are military objectives. Doing so helps to protect civilians by
*1675  limiting attacks to military targets, thus directly implementing the principle of distinction. Second, they must choose

the means and methods of attack with the aim of minimizing incidental civilian losses and damage. For example, during the
1991 Persian Gulf War, “pilots were advised to attack bridges in urban areas along a longitudinal axis. This measure was
taken so that bombs that missed their targets--because they were dropped either too early or too late-- would hopefully fall

in the river and not on civilian housing.” 64  Another common method of taking precautions is to launch attacks on particular
targets at night when the civilian population is not on the streets or at work, thus minimizing potential losses. In addition, when
choosing between two possible attacks offering similar military advantage, parties must choose the objective that offers the
least likely harm to civilians and civilian objects. Each of these steps requires an attacking party to take affirmative action to

preserve civilian immunity and minimize civilian casualties and damage--in effect, to take “constant care.” 65  Proportionality
considerations are also a major component of the precautions framework. Parties are required to refrain from any attacks that
would be disproportionate and to cancel any attacks where it becomes evident that the civilian losses would be excessive in
light of the military advantage. Finally, Article 57(2)(c) of Additional Protocol I requires attacking parties to issue an effective
advance warning “of attacks which may affect the civilian population, unless circumstances do not permit.”

As noted in the introduction to this article, maintaining the separation between and independence of jus ad bellum and jus in
bello is vital for the effective application of the law and protection of persons in conflict. The discussion that follows will refer
to both the LOAC and the law of self-defense extensively in a range of situations in order to analyze and highlight the risks
of blurring the lines between the two paradigms. However, it is important to note that the purpose here is not to conflate the
two paradigms, but to emphasize the risks inherent in blurring these lines. Preserving the historic separation remains central to
the application of both *1676  bodies of law, to the maintenance of international security, and to the regulation of the conduct
of hostilities.

III. Blurring the Lines
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The nature of the terrorist threat the United States and other states face does indeed raise the possibility that both the armed
conflict and the self-defense paradigms are relevant to the use of targeted strikes overall. The United States has maintained for

the past ten years that it is engaged in an armed conflict with al Qaeda 66  and, notwithstanding continued resistance to the notion
of an armed conflict between a state and a transnational terrorist group in certain quarters, there is general acceptance that the
scope of armed conflict can indeed encompass such a state versus non-state conflict. Not all U.S. counterterrorism measures fit
within the confines of this armed conflict, however, with the result that many of the U.S. targeted strikes over the past several
years may well fit more appropriately within the self-defense paradigm. The existence of both paradigms as relevant to targeted
strikes is not inherently problematic. It is the United States' insistence on using reference to both paradigms as justification for
individual attacks and the broader program of targeted strikes that raises significant concerns for the use of international law
and the protection of individuals by blurring the lines between the key parameters of the two paradigms.

*1677  A. Location of Attacks: International Law and the Scope of the Battlefield

The distinct differences between the targeting regimes in armed conflict and in self-defense and who can be targeted in which
circumstances makes understanding the differentiation between the two paradigms essential to lawful conduct in both situations.
The United States has launched targeted strikes in Afghanistan, Pakistan, Yemen, Somalia, and Syria during the past several
years. The broad geographic range of the strike locations has produced significant questions--as yet mostly unanswered--and

debate regarding the parameters of the conflict with al Qaeda. 67  The U.S. armed conflict with al Qaeda and other terrorist
groups has focused on Afghanistan and the border regions of Pakistan, but the United States has launched an extensive campaign
of targeted strikes in Yemen and some strikes in Somalia in the past year as well. In the early days of the conflict, the United
States seemed to trumpet the notion of a global battlefield, in which the conflict with al Qaeda extended to every corner of the

world. 68  Others have argued that conflict, even one with a transnational terrorist group, can only take place in limited, defined

geographic areas. 69  At present, the United States has *1678  stepped back from the notion of a global battlefield, although
there is little guidance to determine precisely what factors influence the parameters of the zone of combat in the conflict with

al Qaeda. 70

Traditionally, the law of neutrality provided the guiding framework for the parameters of the battlespace in an international
armed conflict. When two or more states are fighting and certain other states remain neutral, the line between the two forms the

divider between the application of the laws of war and the law of neutrality. 71  The law of neutrality is based on the fundamental

principle that neutral territory is inviolable 72  and focuses on three *1679  main goals: (1) contain the spread of hostilities,
particularly by keeping down the number of participants; (2) define the legal rights of parties and nonparties to the conflict;

and (3) limit the impact of war on nonparticipants, especially with regard to commerce. 73  In this way, neutrality law leads to a
geographic-based framework in which belligerents can fight on belligerent territory or the commons, but must refrain from any
operations on neutral territory. In essence, the battlespace in a traditional armed conflict between two or more states is anywhere

outside the sovereign territory of any of the neutral states. 74  The language of the Geneva Conventions tracks this concept fairly
closely. Common Article 2, which sets forth the definition of international armed conflict, states that such conflict occurs in “all

cases of declared war or . . . any other armed conflict which may arise between two or more of the High Contracting Parties.” 75

In Common Article 3, non-international armed conflicts include conflicts between a state and non-state armed groups that are

“occurring in the territory of one of the High Contracting Parties.” 76  Both of these formulations tie the location of the armed
conflict directly to the territory of one or more belligerent parties.

The neutrality framework as a geographic parameter is left wanting in today's conflicts with terrorist groups, however. First,

as a formal matter, the law of neutrality technically only applies in cases of international armed conflict. 77  Even analogizing
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to the situations we face today is highly problematic, however, because today's conflicts not only pit states against non-state
actors, but because those actors and groups often do not have any territorial nexus beyond wherever they can find safe haven
from government *1680  intrusion. As state and non-state actors
have often shifted unpredictably and irregularly between acts characteristic of wartime and those characteristic of not-wartime[,
t]he unpredictable and irregular nature of these shifts makes it difficult to know whether at any given moment one should

understand them as armies and their enemies or as police forces and their criminal adversaries. 78

Simply locating terrorist groups and operatives does not therefore identify the parameters of the battlefield--the fact that the
United States and other states use a combination of military operations and law enforcement measures to combat terrorism blurs
the lines one might look for in defining the battlefield. In many situations, “the fight against transnational jihadi groups . . .

largely takes place away from any recognizable battlefield.” 79

Second, a look at U.S. jurisprudence in the past and today demonstrates a clear break between the framework applied in past
wars and the views courts are taking today. U.S. courts during World War I viewed “the port of New York [as] within the

field of active [military] operations.” 80  Similarly, a 1942 decision upholding the lawfulness of an order evacuating Japanese-
Americans to a military area stated plainly that
the field of military operation is not confined to the scene of actual physical combat. Our cities and transportation systems, our
coastline, our harbors, and even our agricultural areas are all vitally important in the all-out war effort in which our country

must engage if our form of government is to survive. 81

In each of those cases, the United States was a belligerent in an international armed conflict; the law of neutrality mandated
that U.S. territory was belligerent territory and therefore part of the battlefield or combat zone. The courts take a decidedly

different view in today's conflicts, however, consistently referring to the United States as “outside a zone of combat,” 82  “distant

from a zone *1681  of combat,” 83  or not within any “active [or formal] theater of war,” 84  even while recognizing the novel
geographic nature of the conflict. Even more recently, in Al Maqaleh v. Gates, both the District Court and the Court of Appeals

distinguished between Afghanistan, “a theater of active military combat,” 85  and other areas (including the United States),

which are described as “far removed from any battlefield.” 86  In a traditional belligerency-neutrality framework, one would
expect to see U.S. territory viewed as part of the battlefield; the fact that courts consistently trend the other way highlights both
the difference in approach and the uncertainty involved in defining today's conflicts.

The current U.S. approach of using both the armed conflict paradigm and the self-defense paradigm as justifications for targeted
strikes without further clarification serves to exacerbate the legal challenges posed by the geography of the conflict, at both
a theoretical and a practical level. First, at the most fundamental level, uncertainty regarding the parameters of the battlefield
has significant consequences for the safety and security of individuals. During armed conflict, the LOAC authorizes the use of
force as a first resort against those identified as the enemy, whether insurgents, terrorists or the armed forces of another state. In
contrast, human rights law, which would be the dominant legal framework in areas where there is no armed conflict, authorizes

the use of force only as a last resort. 87  Apart from questions regarding the application of human rights law during times of
war, which are outside the scope of this article, the distinction between the two regimes is nonetheless starkest in this regard.
The former permits targeting of individuals based on their status as members of a hostile force; the latter-- human rights law--
permits lethal force against individuals only on the basis of their conduct posing a *1682  direct threat at that time. The LOAC

also accepts the incidental loss of civilian lives as collateral damage, within the bounds of the principle of proportionality; 88

human rights law contemplates no such casualties. These contrasts can literally mean the difference between life and death in
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many situations. Indeed, “If it is often permissible to deliberately kill large numbers of humans in times of armed conflict, even
though such an act would be considered mass murder in times of peace, then it is essential that politicians and courts be able

to distinguish readily between conflict and nonconflict, between war and peace.” 89  However, the overreliance on flexibility
at present means that U.S. officials do not distinguish between conflict and non-conflict areas but rather simply use the broad
sweep of armed conflict and/or self-defense to cover all areas without further delineation.

Second, on a broader level of legal application and interpretation, the development of the law itself is affected by the failure to
delineate between relevant legal paradigms. “Emerging technologies of potentially great geographic reach raise the issue of what

regime of law regulates these activities as they spread,” 90  and emphasize the need to foster, rather than hinder, development
of the law in these areas. Many argue that the ability to use armed drones across state borders without risk to personnel who
could be shot down or captured across those borders has an expansive effect on the location of conflict and hostilities. In effect,
they suggest that it is somehow “easier” to send unmanned aircraft across sovereign borders because there is no risk of a pilot

being shot down and captured, making the escalation and spillover of conflict more likely. 91  Understanding the parameters
of a conflict with terrorist groups is important, for a variety of reasons, none perhaps more important than the life-and-death
issues detailed above. By the same measure, understanding the authorities for and limits on a state's use of force in self-defense
is essential to maintaining orderly relations between states and to the ability of states to defend against attacks, from whatever
quarter. The extensive debates in the academic and policy worlds highlight the *1683  fundamental nature of both inquiries.
However, the repeated assurances from the U.S. government that targeted strikes are lawful in the course of armed conflict or
in exercise of the legitimate right of self-defense--without further elaboration and specificity--allows for a significantly less
nuanced approach. As long as a strike seems to fit into the overarching framework of helping to defend the United States
against terrorism, there no longer would be a need to carefully delineate the parameters of armed conflict and self-defense,
where the outer boundaries of each lie and how they differ from each other. From a purely theoretical standpoint, this limits
the development and implementation of the law. Even from a more practical policy standpoint, the United States may well find
that the blurred lines prove detrimental in the future when it seeks sharper delineations for other purposes.

B. Surrender and Capture

In the immediate aftermath of the May 1, 2011 raid that killed Osama bin Laden, one issue that dominated news stories and
blogs for several days was the question of whether the Navy Seals executing the mission were obligated to attempt to capture

bin Laden before killing him and, as a subsidiary question, whether bin Laden attempted to surrender before he was killed. 92

This issue highlights the distinction between the armed conflict and self-defense regimes and the dangers of conflating them
most directly.

Under the LOAC, an individual who is a legitimate target can be targeted with deadly force as a first resort. Once an individual

is hors de combat, either through injury, sickness or capture, he or she may not be attacked. 93  Furthermore, the LOAC outlaws

any *1684  denial of quarter. 94  Indeed, killing or wounding an enemy fighter who has laid down his arms and surrendered

is a war crime under Article 8(2)(b)(vi) of the Rome Statute of the International Criminal Court. 95  The prohibition on killing
or harming detained persons, whether prisoners of war or other detainees, does not extend to an obligation to seek to capture
before killing, however. Rather, “combatants and civilians directly participating in the hostilities must be hors de combat . . .

before an obligation to capture attaches.” 96  Thus, while combatants must not attack persons who have surrendered (technically
there is no obligation to actually capture persons who surrender; the law prohibits attacking persons who have surrendered),

they have no obligation to offer opportunities for surrender. 97  As one scholar has explained,
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[O]nce an armed conflict exists, it is not incumbent on the army of the one party to inquire whether members of a military unit
of the other party wish to surrender before attacking it. The onus is on the party that wishes to surrender and thereby prevent

attack to make this clear. 98

At the heart of the matter, therefore, the legal issue centers on a clear expression of the intent to surrender. 99  Surrender must
be *1685  accepted but need not be solicited. By all accounts, for example, this appeared to be the rules of engagement for the
bin Laden raid. According to then-CIA director Leon Panetta's explanation,
The authority here was to kill bin Laden. And obviously, under the rules of engagement, if he had in fact thrown up his hands,
surrendered and didn't appear to be representing any kind of threat, then they were to capture him. But they had full authority

to kill him. 100

In contrast, human rights law's requirement that force only be used as a last resort when absolutely necessary for the protection

of innocent victims of an attack creates an obligation to attempt to capture a suspected terrorist before any lethal targeting. 101

A state using force in self-defense against a terrorist cannot therefore target him or her as a first resort but can only do so if there
are no alternatives--meaning that an offer of surrender or an attempt at capture has been made or is entirely unfeasible in the
circumstances. Thus, if non-forceful measures can foil the terrorist attack without the use of deadly force, then the state may

not use force in self-defense. 102  The supremacy of the right to life means that “even the most dangerous individual must be

captured, rather than killed, so long as it is practically feasible to do so, bearing in mind all of the circumstances.” 103  No more,
this obligation to capture first rather than kill is not dependent on the target's efforts to surrender; the obligation actually works
the other way: the forces *1686  may not use deadly force except if absolutely necessary to protect themselves or innocent
persons from immediate danger, that is, self-defense or defense of others. As with any law enforcement operation, “the intended

result . . . is the arrest of the suspect,” 104  and therefore every attempt must be made to capture before resorting to lethal force.

In the abstract, the differences in the obligations regarding surrender and capture seem straightforward. The use of both armed
conflict and self-defense justifications for all targeted strikes without differentiation runs the risk of conflating the two very
different approaches to capture in the course of a targeting operation. This conflation, in turn, is likely to either emasculate
human rights law's greater protections or undermine the LOAC's greater permissiveness in the use of force, either of which is a
problematic result. An oft-cited example of the conflation of the LOAC and human rights principles appears in the 2006 targeted
killings case before the Israeli Supreme Court. In analyzing the lawfulness of the Israeli government's policy of “targeted
frustration,” the Court held, inter alia, that
[a] civilian taking a direct part in hostilities cannot be attacked at such time as he is doing so, if a less harmful means can be
employed. . . . Indeed, among the military means, one must choose the means whose harm to the human rights of the harmed
person is smallest. Thus, if a terrorist taking a direct part in hostilities can be arrested, interrogated, and tried, those are the

means which should be employed. 105

The Israeli Supreme Court's finding that targeting is only lawful if no less harmful means are available--even in the context of

an armed conflict--“impose [s] a requirement not based in [the LOAC].” 106  Indeed, the Israeli Supreme Court “used the kernel
of *1687  a human rights rule--that necessity must be shown for any intentional deprivation of life, to restrict the application
of [a LOAC] rule--that in armed conflict no necessity need be shown for the killing of combatants or civilians taking a direct

part in hostilities.” 107  Although the holding is specific to Israel and likely influenced greatly by the added layer of belligerent



TARGETED STRIKES: THE CONSEQUENCES OF..., 38 Wm. Mitchell L....

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 13

occupation relevant to the targeted strikes at issue in the case, 108  it demonstrates some of the challenges of conflating the
two paradigms.

First, if this added obligation of less harmful means was understood to form part of the law applicable to targeted strikes in
armed conflict, the result would be to disrupt the delicate balance of military necessity and humanity and the equality of arms
at the heart of the LOAC. Civilians taking direct part in hostilities--who are legitimate targets at least for the time they do so--
would suddenly merit a greater level of protection than persons who are lawful combatants, a result not contemplated in the

LOAC. 109 *1688  Second, soldiers faced with an obligation to always use less harmful means may well either refrain from
attacking the target--leaving the innocent victims of the terrorist's planned attack unprotected--or disregard the law as unrealistic
and ineffective. Neither option is appealing. The former undermines the protection of innocent civilians from unlawful attack,
one of the core purposes of the LOAC. The latter weakens respect for the value and role of the LOAC altogether during conflict,
a central component of the protection of all persons in wartime.

From the opposing perspective, if the armed conflict rules for capture and surrender were to bleed into the human rights and law
enforcement paradigm, the restrictions on the use of force in self-defense would diminish. Persons suspected of terrorist attacks
and planning future terrorist attacks are entitled to the same set of rights as other persons under human rights law and a relaxed
set of standards will only minimize and infringe on those rights. Although there is no evidence that targeted strikes using drones
are being used in situations where there is an obligation to seek capture and arrest, it is not hard to imagine a scenario in which
the combination of the extraordinary capabilities of drones and the conflation of standards can lead to exactly that scenario.
If states begin to use lethal force as a first resort against individuals outside of armed conflict, the established framework for
the protection of the right to life would begin to unravel. Not only would targeted individuals suffer from reduced rights, but
innocent individuals in the vicinity would be subject to significantly greater risk of injury and death as a consequence of the
broadening use of force outside of armed conflict.

C. Proportionality in Three Acts

Proportionality is a term tossed around in a variety of ways and settings with regard to the use of force, by states, by individuals,
against both individuals and objects. It is a central principle of the *1689  LOAC, a key normative requirement framing the
right to use force in self-defense, and an essential factor limiting the use of force within law enforcement and human rights
parameters. Each concept of proportionality plays a central role in its own legal regime; each has important protective purposes.

The primary issue in analyzing jus ad bellum proportionality is whether the defensive use of force is appropriate in relation
to the ends sought, measuring the extent of the use of force against the overall military goals, such as fending off an attack or
subordinating the enemy. This proportionality focuses not on some measure of symmetry between the original attack and the
use of force in response, but on whether the measure of counter-force used is proportionate to the needs and goals of repelling

or deterring the original attack. 110  As a report to the International Law Commission explains,
[I]t would be mistaken . . . to think that there must be proportionality between the conduct constituting the armed attack and
the opposing conduct. The action needed to halt and repulse the attack may well have to assume dimensions disproportionate
to those of the attack suffered. What matters in this respect is the result to be achieved by the ‘defensive’ action, and not the

forms, substance and strength of the action itself. 111

In both Nicaragua v. United States and Armed Activities on the Territory of the Congo, the International Court of Justice

reaffirmed that proportionality focuses on the degree of force needed to eliminate the danger or repel the attack. 112  The Court
declared in the latter case that the Ugandan operations capturing “airports and towns many hundreds of kilometres from Uganda's
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border would *1690  not seem proportionate to the series of transborder attacks it claimed had given rise to the right of self-

defence.” 113  Thus, a violation of jus ad bellum proportionality only occurs when “the defender [does] more than reasonably

required in the circumstances to deter a threatened attack or defeat an ongoing one.” 114

The LOAC principle of proportionality requires that parties refrain from attacks in which the expected civilian casualties will
be excessive in relation to the anticipated military advantage gained. Proportionality in the LOAC is a prospective analysis,
viewed from the perspective of the commander at the time of the attack. Merely adding up the resulting civilian casualties and
injuries and assessing the actual value gained from a military operation may be the simpler approach, because “the results of an

attack are often tangible and measurable, whereas expectations are not.” 115  However, it does not do justice to the complexities
inherent in combat; instead, the proportionality of any attack must be viewed from the perspective of the military commander
on the ground, taking into account the information he or she had at the time. As the ICTY declared in Prosecutor v. Galic, for
example, “In determining whether an attack was proportionate it is necessary to examine whether a reasonably well-informed
person in the circumstances of the actual perpetrator, making reasonable use of the information available to him or her, could

have expected excessive civilian casualties to result from the attack.” 116

Finally, proportionality in human rights law refers to the measure of force directed at the intended target of the attack. Law
enforcement authorities can use no more force than is absolutely necessary to effectuate an arrest, defend themselves, or defend

others from attack. “In the domestic context, the force used must be strictly proportionate to the aim to be achieved.” 117  United
*1691  Nations General Assembly Resolution 34/169 adopted a Code of Conduct for Law Enforcement Officials, which states

that “[l]aw enforcement officials may use force only when strictly necessary and to the extent required for the performance of

their duty.” 118  The commentary to that provision states that the principle of proportionality restricts the use of force by such
officials. In particular, in human rights law and law enforcement, “the principle of proportionality operates to protect the object

of state violence by allowing only that amount of force necessary to subdue a hostile actor.” 119

These three forms of proportionality differ substantially from each other. “[P]roportionality in law enforcement is a strikingly

different concept from its meaning and function under the law of armed conflict.” 120  The former focuses on the object of state
violence--the target of the deadly force--while the latter focuses on the unintended victims of the use of force, which is directed
at legitimate targets of attack. In addition, jus ad bellum proportionality is unconcerned with the extent of civilian casualties and
instead focuses on the extent of the force a state uses to counter or deter an attack or threat of attack. Each serves a key purpose
in international law, but when they become conflated or the lines between them become blurred, their force will be diminished.

When the U.S. continually offers both armed conflict and self-defense as the justification for targeted strikes, the result is that
one or more of these different forms of proportionality may be applied when it is not relevant or, perhaps more troubling,
will not be applied when it should. Imagine, for example, a scenario in which the United States targets an individual in what
should be a self-defense--i.e., outside of armed conflict--situation but that distinction is lost because of the general use of both
justifications in all situations. That scenario is one in which the force used must be absolutely necessary and proportional to the
need to deter the terrorist's planned attack. And yet, because no differentiation is made between that situation and another that
rightly falls within an armed conflict paradigm, the focus of policy and academic *1692  discourse is on whether the attack
comported with the LOAC principle of proportionality--that is, whether the incidental civilian casualties from the attack were
excessive. Two sets of rights lose protection in this scenario: the right of the individual being targeted to not be targeted with
deadly force as a first resort, and the right of those persons who fall within the category of “incidental casualties,” whose death

is not a violation of the LOAC but would likely be a violation of human rights law. 121
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In the opposite scenario, soldiers fighting in an armed conflict would no longer be able to use lethal force as a first resort absent
a showing of individualized threat and necessity in every case, a situation in which the LOAC's acceptance of targeting on
the basis of status (for certain categories of persons) would be eliminated. On first glance, such a development seems more
protective of rights, without a doubt. However, it undoes the inherent delicate balance between military necessity and humanity
that lies at the heart of the LOAC, likely trending too far in the direction of the latter. “There is no treaty language regarding
‘proportionate force’ applied against military units or other military objectives, and State practice historically has emphasized

application of ‘overwhelming force’ against enemy forces.” 122  More important, “Conflating these disparate principles into
a singular regulatory norm substantially degrades the scope of lawful targeting authority and confuses those charged with

executing combat operations.” 123  In addition, when *1693  soldiers can no longer use force in a manner appropriate to fulfill
their mission to defend against and defeat the relevant threat, the state fails to protect its own citizens from ongoing or future
attacks.

D. Imminent Threat, Status, and Direct Participation in Hostilities

One final area in which the dual use of the armed conflict and self-defense justifications raises concerns is in the identification
of targets. As noted above, legitimate targets within an armed conflict include combatants, members of organized armed groups,

and civilians directly participating in hostilities. 124  Notably, targeting authority in the LOAC “in no way requires manifestation

of actual threat to the attacking force.” 125  Outside of armed conflict, persons targeted must pose an imminent threat. The
existence of an obligation to capture or use non-forceful means as a first resort is, of course, a significant difference between the
two regimes, as the two previous subsections discuss. Beyond the conduct of hostilities against an identified target, however,
the precise contours of who is a legitimate target differ between the two regimes.

First, one large category of persons who can be targeted within an armed conflict--even an armed conflict against terrorist

groups--is the category of persons who can be targeted on the basis of their status. 126  That is, individuals who are combatants
(in an international armed conflict) or fighters for an organized armed group (in either international or non-international armed
conflict) are liable to attack at all times. It does not matter if they pose a threat or are asleep at the time of the attack; they

are legitimate targets at all times. 127  Some individuals who are members of a *1694  terrorist group engaged in an armed
conflict with a state may well qualify as legitimate targets at all times because of their status as operational leaders or otherwise
“full-time” fighters for the group. In this way, Osama bin Laden was a lawful target of attack at all times as the leader of al
Qaeda, even though he was not likely engaged in any hostilities at the time of the raid that killed him in Pakistan on May 1,
2011. This status-based targeting authority is a central feature of the LOAC--membership in the enemy forces makes one a
presumptive hostile threat at all times.

In contrast, an individual targeted with lethal force outside of armed conflict, by a state acting in self-defense, can only be
targeted on the grounds that he or she poses an imminent threat by dint of involvement in ongoing or future attacks. The law
of self-defense does not include any concept of targeting on the basis of status; it is solely conduct-based and threat-based. As
an example, one definition of a legitimate target within the framework of self-defense through operational counterterrorism
is: “An individual who, according to intelligence information . . . intends in the future to either commit or facilitate an act of

terrorism that endangers national security.” 128  Like other conceptions of lawful targets of attack within the framework of self-
defense, this definition focuses on individualized threat determinations, imminence, and necessity, and does not include any
reference to membership, status, or function. The solely conduct-based nature of targeting in self-defense situations is central
to the need for strict parameters based on necessity and imminence in order to maximize protection for both innocent persons
and suspected terrorists who may be the target of attack. The more generalized status-based targeting used in armed conflict
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(for persons who rightly fall within designated categories) simply cannot--and need not, given the circumstances and nature of
armed conflict-- meet these more exacting standards.

When no differentiation is made between the armed conflict and self-defense justifications and the two paradigms are potentially
conflated, serious concerns regarding the legal parameters for targeting may arise. The greatest risk is that the status-based
targeting regime relevant to armed conflict could bleed over into self-defense targeting. Suddenly, imminence and individualized
*1695  threat determinations begin to give way to more amorphous and seemingly simplistic designations of membership and

affiliation or association. In fact, even beyond that danger, one might argue that it is easier to group more groups or individuals
within the category of “enemy” because of the greater ease in reaching them with the superior capability and decreased riskiness

of drones. 129  The use of so-called “signature strikes” 130  outside of Afghanistan and Pakistan--the “hot battlefields”--surely
raises the prospect of status-based targeting in areas where the existence of an armed conflict is uncertain. The category of
persons who can be targeted outside of armed conflict thus becomes significantly broader than that contemplated by international
law and that normally demonstrated through state practice in situations in which self-defense is not conflated with armed
conflict.

The risks of non-differentiation extend beyond the distinction between status-based and conduct- or threat-based targeting,
however. Another category of legitimate targets within armed conflict consists of civilians who are directly participating in

hostilities. Such persons are targetable during and for such time as they are directly participating in hostilities. 131  The notion
of direct participation in hostilities is much closer in concept to imminent threat as a standard for targeting in self-defense.
Here, however, the risk lies in the other direction, in the effect of conflation on the armed conflict targeting framework.
Notwithstanding continued debate over the particular precise definition of direct participation in hostilities and the meaning of

the various components of such a definition, 132  one aspect of the definition is certain--the acts in *1696  which an individual

is engaged must have some link to an ongoing armed conflict. 133  Thus, “To rise to the level of direct participation, an act must

also be related to the conflict.” 134  As the ICRC's Interpretive Guidance on the Notion of Direct Participation in Hostilities
states, an “act must be specifically designed to directly cause the required threshold of harm in support of a party to the conflict

and to the detriment of another . . . .” 135  Therefore, ordinary crime, which remains common and often more prevalent during

armed conflict, would not qualify as direct participation, even if it involved the use of firearms or other violent means. 136  In
Afghanistan, for example, mere involvement in drug activities, without more, would not be sufficient to label someone as a
direct participant in hostilities.

In contrast, targeting in the context of self-defense inherently does not involve a link to armed conflict because it takes place
outside of an armed conflict from the start. Although the overall parameters for targeting in self-defense must, by nature, be
stricter than those for targeting in armed conflict (i.e., no status-based targeting), there is no requirement for a belligerent nexus
because such a factor simply would not make sense. Instead, the narrow *1697  strictures for imminence and necessity operate
to protect against an undue broadening of the class of legitimate targets. The risk, therefore, is that the lack of nexus requirement
in self-defense will transfer over to the armed conflict paradigm, leading to a weakening or elimination of the belligerent nexus
requirement for targeting in armed conflict. Allowing targeting--with lethal force--of persons who engage in violence regardless
of whether they have any link to the conflict significantly diminishes the protective purposes of both the LOAC and human
rights law during armed conflict and results in many more people being caught up in the dangers of conflict.

IV. Consequences and Concerns

Using both the armed conflict and self-defense justifications for all targeted strikes, whether in Pakistan, Yemen, Somalia, or
elsewhere, may be an easy way to communicate to the public that the state is using force to eliminate “bad guys.” It certainly adds
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a great degree of flexibility to policy-making and decision-making, which is highly valuable from the perspective of political
leaders. The costs of allowing the lines between legal regimes and paradigms to become blurred, however, are far too great.

A. Fulfillment of the Core Purposes of the Law

One core purpose of the LOAC is the protection of innocent civilians by minimizing harm to civilians and civilian objects
during wartime. Another is to enable effective military operations within the boundaries of the law. A central purpose of human
rights law is the protection of individuals from violation of their rights and overreaching, even--and especially--during times
of national emergency. Blurring the lines between armed conflict and self-defense and the targeting authority relevant to each
legal regime directly affects all three of these critical goals. First, the hard-to-define parameters of an ongoing armed conflict
with terrorist groups raise serious concerns about too many areas being subsumed within an area of armed conflict and the use
of lethal force as a first resort. As more and more areas are viewed as part of the “zone of combat,” more innocent civilians
will face the consequences of hostilities, whether unintended death, injury, or property damage. This result runs counter to both
the LOAC and human rights law. The potential spillover between status-based *1698  targeting and direct participation in the
armed conflict framework and imminence and necessity (but without belligerent nexus) in the self-defense framework provoke
similar consternation with regard to the protective and discriminating purposes of both bodies of law.

At the same time, the blending of proportionalities and rules regarding obligations to capture, rather than kill, risk importing
too much of the law enforcement and human rights paradigm into the battlefield. Imagine the consequences for units on patrol
if, after coming upon recognized hostile enemy forces, they were required to wait for those forces to fire first before opening
fire. Mission accomplishment would become significantly more difficult and force protection considerations could reach a
problematic level.
The ability to deliberately attack enemy belligerents with the full force of combat power available for mission accomplishment--
an authority that implicitly allows the use of deadly force as a measure of first resort--is an essential aspect of armed hostilities
between organized belligerent groups. Indeed, the ability to mass the effects of combat power at the decisive place and time
often contributes to accelerating enemy capitulation, thereby sparing many enemy belligerents who might otherwise be subject

to a loss of life even if a minimum necessary force obligation were applied. 137

Such developments simply do not comport with the basic tenet of the LOAC that a belligerent has the right to use any and
all measures necessary to bring about the complete submission of the enemy as soon as possible and which are not forbidden

by the laws of war. 138

B. Development and Implementation of the Law Going Forward

Blurring the lines between legal paradigms has longer-term consequences as well for the development and implementation of

the law in the future. For example, one fundamental aspect of the LOAC is how it defines categories of individuals. 139  How
the law *1699  categorizes persons within an armed conflict is critical to the protections and rights such persons enjoy, giving
this definitional aspect of the law great reach. Revisiting the substantive debate about whether suspected terrorist operatives
are criminals or belligerents (whether entitled to prisoner of war status or not) is beyond the scope of this article. However, it is
particularly interesting to note that in the course of nearly ten years of debate, conversation, legislation, and judicial opinions
attempting to create and set the parameters of the category of enemy combatant, nearly all of that debate has focused on which
legal paradigm to apply, not on the fact that these are individuals with basic rights. As the legal paradigms are now blurred--at
least with regard to targeting--with the continual use of both paradigms to justify all strikes, further careful development and
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delineation between the armed conflict and self-defense framework will unfortunately remain stalled and pragmatic concerns
about basic rights lost in the shuffle.

Beyond these ground-level concerns, the conflation of legal regimes also creates numerous missed opportunities to explore
and engage the complex issues that arise on the hard-to-identify lines between armed conflict and self-defense. The past year
or two has brought growing discussion about the geographic parameters of an armed conflict between a state and terrorist
groups, from the question of whether any such parameters do exist to the follow-on questions of what those boundaries might

be and from where to draw guiding principles for such analysis. 140  This discussion is important not just for the sake of finding
“answers” to these hard questions but--perhaps more--for the purpose of understanding the key issues and principles inherent
in the analysis and the competing rights and values at stake. The LOAC has traditionally balanced a variety of interests, such as
military necessity and humanity, and has developed over the years in response to the needs and changes of those in combat and
those suffering from the deliberate and incidental effects of combat. Failure to engage directly with the tough issues that lie at
the heart of the distinction *1700  between where a state is acting as part of an armed conflict and where it is acting solely in
legitimate self-defense against a terrorist or other threat is, ultimately, a wasted opportunity to promote greater development in
the law going forward. Non-answers to hard questions may be easy, but they are rarely productive in the end.

C. Enforcement Through Both Formal and Informal Means

Finally, effective implementation of and compliance with the law, whether the LOAC, the law of self-defense, or human rights
law, depends on regular and respected mechanisms for enforcement. In the arena of international law, both formal (courts
and tribunals) and informal (public opinion, response from other states) enforcement have value and effect. Any judicial body
determining the lawfulness of state action or the criminal responsibility of individuals must first determine the applicable law in

order to reach an appropriate result. 141  When the legal regimes become blurred through repeated conflation, application of the
law and thus enforcement will be hampered. The resulting consequence, of course, is that a lack of effective enforcement then
undermines effective implementation of the law and protection of persons in the future. These problems often are highlighted in
the more informal enforcement arena of media reporting, public opinion, advocacy reports, and other responses, where disputes
over applicable law and appropriate analyses abound. When international or nongovernmental organization reports produce
primarily disputes over which law is applied--rather than how the law is applied to the facts on the ground--the debate becomes
centered on the law and legal disputes rather than on the victims, the perpetrators, and how to prevent legal violations in the
future. The blurring of lines between armed conflict and self-defense takes these challenges to another level as well, however,
creating a situation in which independent analysts may have difficulty identifying the key pieces of information necessary to
an effective examination of the legality of the state's policies and actions.
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