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Capital Structure I: Legal Capital

[1996] 1 BCLC 1
Barclays Bank plc and others v British & Commonwealth Holdings plc
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151–153, 178, 425.
C, a major shareholder in the company, wanted to liquidate its holding in the company. To avoid
placing a large number of shares on the market the following scheme under s 425 of the
Companies Act 1985, which also involved a reduction of capital, was put into effect and
approved by the court. C's holding was converted into redeemable shares which were to be
redeemed in four tranches. To guarantee that the redemption would take place, C was given the
option of selling the shares to T, a company formed for this purpose and financed by a number of
banks should the company fail to redeem the shares (the option agreement). As part of the
arrangement, the company covenanted with the banks to maintain certain asset rates. After two
tranches of the shares had been redeemed, the company went into administration and C exercised
its right to have the shares purchased by T. The banks claimed damages against the company for
breach of its covenant to them to maintain the agreed asset rates. Also two of the banks brought
an action for misrepresentation alleging that the company had misrepresented that it had the
necessary asset rates at the time the two banks entered into the transaction. Proceedings were
brought under RSC Ord 33, r 3 to determine certain points of law arising from the option
agreement. Harman J held in favour of the plaintiffs and the defendants appealed.
Held – (per Harman J) Answering the questions posed by the special case:
(1) Under the rule in Trevor v Whitworth (1887) 12 App Cas 409 a transaction which involved a
return of capital to a company's members in whatever form and under whatever label and
whether directly or indirectly was void. The economic effect of the agreement between the
company and the banks was that instead of a sum required to redeem the shares being paid out of
funds available for distribution to the shareholders and therefore in any liquidation ranking

behind the claims of creditors, the sum claimed by the banks as damages would rank equally
with the claims of other creditors. Such an arrangement also constituted a breach of the rule in
Trevor v
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Whitworth and accordingly the covenant between the banks and the company was not
enforceable.
(2) The arrangement between the banks and the company resulted in the damages claimed by the
banks constituting a gratuitous distribution of the company's assets at a time when it had no
distributable profits and as such was void.
(3) Allowing the two banks to claim for damages for misrepresentation rather than for breach of
a contractual warranty would be a triumph of form over substance and this claim also failed
because of the rule in Trevor v Whitworth.
(4) The damages sought to be recovered in the action were not caught by s 178(2) of the
Companies Act 1985 as damages in respect of the company's failure to redeem the shares. The
measure of damages may have been those computed by the failure of the company to recover the
shares but it was not in respect of such failure that such damages were sought to be recovered.
(5) 'Indemnity' in s 152(1)(a)(ii) of the 1985 Act bore a technical meaning and entailed a contract
by one party to keep the other party harmless against loss. There was nothing in any of the
transactions which the court had to consider that constituted an indemnity and accordingly there
was no financial assistance within the meaning of s 152(1)(a)(ii).
(6) However, as the scheme and the option agreement had been approved by the court, on
accepted principles the court's order stood until it had been set aside or rescinded by some valid
judicial process.
Held – (per Court of Appeal: appeal dismissed)
(a) The phrase 'damages in respect of any failure on its part to redeem or purchase . . . shares' in s
178(2) was concerned with claims for damages for breach of a company's duty to redeem its
shares. The damages claimed by the plaintiffs in the present case were in respect of breaches by
the company of covenants in the financing agreements between the company and the plaintiff
and they were not caught by the section.
(b) The arrangement between the plaintiffs and the company which could result in an action in
damages against the company did not constitute the giving of an indemnity within the meaning
of s 152(1)(a)(ii). Indemnity had a recognised technical meaning, namely, a contract to keep
another harmless against loss, and the claim by the plaintiffs did not involve any such
arrangement.

(c) The principles of law which affected a company's right to buy its shares and give away
property cannot and did not prevent the company from making representations relied on by the
relevant plaintiffs nor prevent it from being liable for any consequences should the
representations give rise to legal liability.
(d) By virtue of the scheme, the option agreement was binding on the company and the
administrators were in the same position as the company.
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Special case
By writ dated 16 July 1991 the plaintiffs, (1) Barclays Bank plc, (2) Banque Paribas (a body
corporate), (3) Hongkong and Shanghai Banking Corp Ltd, (4) Royal Bank of Scotland plc, (5)
Standard Chartered Bank, (6) Creditan- stalt-Bankverein (a body corporate) and (7) Tindalk Ltd,
claimed damages against the defendant, British & Commonwealth Holdings plc, for, inter alia,
breach of covenant contained in cl 6.01 of an option agreement dated 16 October 1987 and a
declaration that the defendant was liable to indemnify the first six plaintiffs against loss and
damage. By order of Master Bagge dated 18 December 1992 made pursuant to RSC Ord 33, r 3 a
special case was stated for the opinion of the court to determine points of law before trial. The
facts are set out in the judgment of Harman J.

Robin Potts QC and Christopher Butcher (instructed by Clifford Chance) for the plaintiffs.
William Stubbs QC and Sir Thomas Stockdale (instructed by Wilde Sapte) for the defendants.
Cur adv vult
26 July 1994. The following judgment was delivered.
HARMAN J.
One of the most dramatic of recent corporate collapses occurred on 3 June 1990 when this court
made an administration order in respect of British & Commonwealth Holdings plc (hereafter
referred to as 'B & C'). Such an order is only made if 'the Court is satisfied that a company is or
is likely to become unable to pay its debts': see the Insolvency Act 1986, s 8(1)(a). B & C had a

long history. It had been the owner of substantial shipping interests and a very large shareholding
in it had been held by the Cayzer family. By 1987 the shipping interests had been disposed of
and a man called John Gunn was the moving spirit in B & C. The Cayzer family interest in B &
C's shares was largely held by Caledonia Investments plc (hereafter referred to as 'Caledonia')
which wished to cease to be a large shareholder and to pursue its own interests.
In order that Caledonia could avoid placing very large numbers of B & C's shares on the Stock
Exchange, which might have led to a substantial fall in the share price to the detriment of
Caledonia and the dissatisfaction of the board of B & C, an elaborate and ingenious scheme was
formulated by some of the best-known solicitors practising in the City of London with the advice
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of well-known specialist counsel. The scheme involved the cancellation of 90m stock units in B
& C held by Caledonia partly by purchase by B & C of some stock units for £100m and partly by
cancellation of the remaining stock units in exchange for the issue to Caledonia of new
redeemable preference shares in B & C. The new redeemable preference shares would be
redeemed in four equal tranches at a price of approximately £81.1m for each tranche at the wish
of either the holder or B & C on 31 December in each of the years 1988 to 1991. There were
provisions as to dividends which are immaterial for present purposes.
In order for Caledonia to be sure that it would receive its £81.1m-odd in each of the years 1988
to 1991 even if B & C failed to redeem the relevant tranche of the shares, Caledonia was to be
granted the right to sell those tranches of its redeemable preference shares at the redemption
prices to a company called Tindalk Ltd (hereafter referred to as 'Tindalk') formed for the purpose
which would be financed by six banks. Further, B & C was to covenant with the six banks that it
would conduct its affairs so as to maintain certain asset rates. Any breach of covenant would
give rise to a claim in damages by the banks against B & C.
The scheme involved a reduction of the capital of B & C and therefore required the sanction of
the court. On 12 October 1987 this court made an order sanctioning the scheme and confirming
the reduction of capital. On 16 October 1987 B & C purchased 21m-odd stock units from
Caledonia for £100m and issued the new redeemable preference shares to Caledonia. Thereafter
the first tranche of 'A' class redeemable preference shares was redeemed at its proper price on 31
December 1988, and the second tranche of 'B' class of such shares was so redeemed on 31
December 1989. As I have said, in the summer of 1990 B & C was held to be or to be likely to
become insolvent and was placed in administration. The administrators are still running B & C
and endeavouring to sort out the various claims. Naturally B & C did not redeem either the 'C'
class redeemable preference shares on 31 December 1990, or the 'D' class redeemable preference
shares on 31 December 1991. Further, B & C was in breach of its covenants to the six banks.
Caledonia exercised its right to require Tindalk to purchase the third tranche of 'C' class
preference shares, which was effected on 27 June 1991, and the fourth tranche of 'D' class
preference shares which was effected on 23 July 1992 – a date after issue of the writ herein.
Tindalk was provided with finance to make its purchases from Caledonia by loans from the six
banks. Those loans are likely to be irrecoverable from Tindalk since the preference shares held

by it are unlikely to be of any value. Thus Caledonia has received the same sum of money as it
would have received as a shareholder if all its preference shares in B & C had been redeemed
although two tranches were not so redeemed. The six banks have financed Tindalk's purchase of
two tranches of preference shares and the six banks claim damages for breach of covenant by B
& C in the amount paid to finance the two purchases. The economic effect is that instead of the
sum required to redeem the class 'C' and class 'D' preference shares being paid out of
shareholders' funds, and therefore ranking behind creditors, the sum claimed by the six banks as
damages (which is the same amount as has been paid to the former shareholder Caledonia) will
rank as a creditor's claim equally
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with other creditors. Plainly creditors of B & C will be much disadvantaged by the result which
is said to have been arranged.
On 16 July 1991 the seven plaintiffs, who are the six banks and Tindalk, issued a writ against B
& C. Extensive pleadings have been delivered and it emerged that there arose points of law
which might result in the action not having to go to trial. Accordingly, on 18 December 1992
Master Bagge directed pursuant to RSC Ord 33, r 3 that issues be determined before trial in the
form of a document entitled 'Special Case for the opinion of the Court' which was agreed by all
parties. I am required to answer certain questions formulated in paras 48, 49 and 50 of the
document on the footing of the facts set out in the document. It is of great importance to stress
that I am not making any findings of fact. I have not seen any of the original documents nor have
I heard any oral evidence nor read any affidavits. The special case is very carefully drawn and
agreed by the parties. I shall not attempt to further set out any of the facts on the footing of which
I have to consider these questions nor shall I make any further definitions. I adopt and hereafter
use where material the definitions set out in the special case which run for two and a half pages
of type, and I proceed upon the footing of the facts agreed by the parties for the purpose of the
trial of these issues.
The first set of questions set out in para 48 concerns the rule of company law usually called 'the
rule in Trevor v Whitworth' (see (1887) 12 App Cas 409, [1886–90] All ER Rep 46). In my
judgment there are two fundamental principles of company law which can be seen in the cases
cited. The first of those principles goes back to the earliest days of English limited liability
companies. The principle is that a company cannot return capital to its members save by a
reduction of capital sanctioned by the court. This principle applies even if the company's
memorandum of association expressly provides for such a return. The principle is based upon
'grounds of public policy': see MacDougall v Jersey Imperial Hotel Co Ltd (1864) 2 Hem & M
528 at 535, 71 ER 568 at 571 per Page-Wood VC. The principle was thereafter before the courts
many times but in my judgment I do not need to refer to those decisions because the principle
was established beyond question in Trevor v Whitworth (1887) 12 App Cas 409, [1886–90] All
ER Rep 46.
There are three short passages in the speeches in the House in Trevor v Whitworth which seem
to me worth repeating. Lord Herschell (12 App Cas 409 at 419–420, [1886–90] All ER Rep 46 at

52) citing Cotton LJ in Guinness v Land Corp of Ireland (1882) 22 Ch 349 at 375, adopts the test
then propounded:
'. . . whatever has been paid by a member cannot be returned to him. In my opinion . . . the
capital cannot be diverted from the objects of the society. It is, of course, liable to be spent or lost
in carrying on the business of the company, but no part of it can be returned to a member . . .'
Lord Watson says (12 App Cas 409 at 423, [1886-90] All ER Rep 46 at 54):
'. . . the effect of these statutory restrictions is to prohibit every transaction between a company
and a shareholder, by means of which
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the money already paid to the company in respect of his shares is returned to him, unless the
Court sanctioned the transaction.'
Finally Lord Macnaughten, whose speech is most often cited and who is, of course, one of the
great Victorian lawyers whose judgments so clearly lay out principles, said that the question
involved—
'the broader question whether it is competent for a limited company under any circumstances to
invest any portion of its capital in the purchase of a share of its own capital stock, or to return
any portion of its capital to any shareholder . . .' (See 12 App Cas 409 at 432, [1886–90] All ER
Rep 46 at 60.)
He held that the answer to the question he had posed was 'No'.
It will be noticed that in each of those three quotations the Law Lords use the word 'return' in
characterising the payment and, consistently with that word, each of them refers to transactions
with shareholders. Plainly one cannot 'return' to someone that with which he has not parted.
Equally plainly every shareholder must have subscribed to the company for his shares, or after a
transfer of shares the new shareholder stands in the shoes of some person who subscribed for the
issue of those shares. There are, and I have had cited to me, literally dozens of cases where the
courts in this country, and in Australia, Canada and New Zealand (the order is alphabetical not
qualitative), have considered payments to or transfers of property to shareholders and held that
the payment or transfer constituted a return of capital to a member without the sanction of the
court which resulted in the payment or transfer being held ultra vires, incapable of ratification
and void.
The proposition that all the authorities concern payments directly or indirectly to or for the
benefit of shareholders can be exemplified as follows. In Davis Investments Pty Ltd v Comr of
Stamp Duties (NSW) (1958) 100 CLR 392 Kitto J dissented in the result so far as stamp duty
was concerned but much of his reasoning was accepted by the majority. That learned judge
referred to—

'the fundamental principle of company law that the whole of the subscribed capital of a company
. . . unless diminished by expenditure upon the company's objects (or . . . by means sanctioned by
statute) shall remain available for the discharge of its liabilities . . . Trevor v Whitworth ((1887)
12 App Cas 409, [1886–90] All ER Rep 46); Re Walters' Deed of Guarantee, Walters' “Palm
Toffee” Ltd v Walters ([1933] Ch 321, [1933] All ER Rep 430). One aspect of this principle is
that every transaction between a company (while it is a going concern) and any of its members,
by means of which any of the money paid to the company in respect of the member's shares is
returned to him, is prohibited, unless the court has sanctioned the transaction . . .' (See 100 CLR
392 at 413; my emphasis.)
This passage was cited with approval in a judgment of the High Court of Australia, consisting of
that great Australian judge Dixon CJ, sitting with McTiernan and Taylor JJ, in Australasian Oil
Exploration Ltd v Lachberg
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(1958) 101 CLR 119 at 132. The decision in that case was that the transaction before the court
was an infringement of the principle although, as the judgment comments (at 132): '. . . under the
scheme envisaged by the agreement the benefits given to the shareholders would be received,
indirectly, through an intermediary'. Thus indirect payment for the benefit of members is as
much subject to the prohibition as any direct payment.
A further indication of the breadth of the principle can be seen from Jenkins v Harbour View
Courts Ltd [1966] NZLR 1 where the point that the transaction before the court involved an
unlawful reduction of capital was taken by the Court of Appeal of New Zealand themselves. The
leading judgment delivered by Turner J deals with this point at 21 onwards. He says (at 23):
'This transaction, in a word, is a part of a process by which the company is to transfer away for
no return, all its beneficial estate in its undertaking . . . to its shareholders . . . I have no hesitation
at all in concluding that this, is in factual essence, as much a return of capital to shareholders as
if, from a fund of money, a substantial part were handed out . . . (to) them'. (My emphasis.)
He goes on to hold that—
'the question which the Court must ask itself is – is this transaction in essence one in which the
company divests itself of part of its undertaking in favour of a shareholder otherwise than in the
course of a bona fide transaction entered into as a matter of contract, and not as a companyshareholder transaction?'
McCarthy J is to like effect (at 27):
'All parties accept this general proposition: that a limited company not in liquidation can make
no payment by way of return of capital to its shareholders except as a step in an authorised
reduction of capital.' (My emphasis.)

McCarthy J continues, citing Hill v Permanent Trustee Co of New South Wales [1930] AC
720, [1930] All ER Rep 87, and goes on (at 27):
'The prohibition against a return of capital blocks any return whatever the form, whether it be by
a payment of money, by a transfer of assets in specie, or in any other way, unless the procedures
stipulated by the relative statute . . . have been observed' (My emphasis),
and he then cited Lindley LJ in Verner v General and Commercial Investment Trust [1894] 2 Ch
239 at 264. North P agreed with McCarthy J on this point, so the court are all of the same view.
All use words pointing to the relevant question being 'Does the transaction involve a return of
capital to members?'
Mr Stubbs QC further cited Re Halt Garage (1964) Ltd [1982] 3 All ER 1016 as an example of
the court striking down an unlawful reduction of share capital. I find the actual decision of Oliver
J in that case difficult to accept as entirely correct. The facts in Re Halt Garage were that a man
and
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his wife were the only two directors of the company; the company had an express power to pay
directors' remuneration by resolution in general meeting; the company resolved in general
meeting to pay both husband and wife directors' fees; the wife was ill and unable to perform any
active services for the company; the company at the end of its trading life had no distributable
reserves; and the company went into creditor's voluntary liquidation insolvent. Oliver J held that
although, as he said (at 1044):
'I was troubled . . . by the question whether . . . a payment made in these circumstances could be
apportioned. Accepting . . . that directors' remuneration under an article in this form is a
gratuitous payment, can part be, as it were, more gratuitous than the rest?',
yet he could reach the conclusion that part of the remuneration resolved to be paid to the wife
was a valid payment but part of the remuneration voted by that same resolution was excessive
and so void. Oliver J went on to hold that such an article does not authorise what he described as
'a pure gift'. In that part of his judgment Oliver J was echoing what that great master of the law
Lindley LJ said in Re George Newman & Co [1895] 1 Ch 674 at 685–686.
Oliver J ended by holding in Re Halt Garage (at 1044) that the payments to the wife as a director
who did no active work at all, in excess of a limited amount less than she had actually received,
must be regarded as disguised payments out of capital and so the liquidator's claim for repayment
succeeded in part. I respectfully agree with the judge that to call a payment 'directors'
remuneration' when it was not has no effect on the court. There is a general principle of law that
falsa demonstratio non nocet which can be very loosely translated as 'labels do not alter facts'. So
in Ridge Securities Ltd v IRC [1964] 1 All ER 275, [1964] 1 WLR 479, to which I return later,
Pennycuick J had held that the label 'interest' attached to certain payments on bogus debentures
did not make the payments in law interest. Whatever the parties call a transaction, its true nature
will be decided by the court on the facts proved.

Further, in Re Halt Garage it appears that the lady director was a shareholder in the company so
that a payment to her when there were no available distributable profits can properly be called 'a
return of capital to a member' (see [1982] 3 All ER 1016 at 1020). My difficulty is that I cannot
see how a single resolution passed in general meeting can be part valid and part void as ultra
vires the company. As I understand the law a resolution which is part void must be invalid as a
whole: see Re Imperial Bank of China, India and Japan (1866) LR 1 Ch App 339 at 347. Once
the resolution passed in general meeting, expressed to resolve that £X be paid to the lady director
as remuneration, is found, despite its form and the label attached, to be in fact a resolution both
to pay her some remuneration and to return to her some capital I would have thought that the
resolution as a whole was ultra vires the company, incapable of division, and so void in toto.
That point does not, however, bear upon the question before me. As it seems to me the only
relevant conclusion which I should draw from Re Halt Garage is that a payment to a corporator
when a company has no distributable reserves available and the corporator has no valid claim
under some right other than
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as a member against the company, must be an unlawful reduction of capital. That I entirely
accept.
Out of this far too long line of authority I should finally note Redweaver Investments Ltd v
Lawrence Field Ltd (1991) 5 ACSR 438 from which two points emerge. First, that the judge
considered the law to be that—
'any agreement which in substance provides for a company to return share capital to a member is
illegal and cannot be enforced . . .' (see 5 ACSR 438 at 443).
And secondly (at 444):
'. . . the principle and the illegality are not limited to payments which on their face and according
to the characterisation given to them by the parties to them are returns of capital, but the facts are
examined in order to ascertain what in fact took place according to the substance of the matter.'
As I have observed elsewhere in this judgment I entirely agree that labels determine nothing, and
what the quotations set out is in my judgment sound law.
All these cases therefore apply the same principle that a transaction which upon examination can
be seen to involve a return of capital, in whatever form, under whatever label, and whether
directly or indirectly, to a member, is void. In none of them was the payment made (using those
words deliberately loosely) other than to or for the benefit of a shareholder, and the constant use
of the word 'return' is a clear indication of the constant existence of the member/company
relationship underlying the transactions. The recent decision of Hoffmann J in Aveling Barford
Ltd v Perion Ltd [1989] BCLC 626, with which I agree, is, in my view, based upon the principle
as I have set it out at the start of this paragraph. The relevant facts were that the company had no
distributable profits available to pay the shareholders. The company conveyed a property which
its directors and the directors of the purchaser company knew was valued at £650,000 to the

purchasing company for £350,000. Not very surprisingly Hoffmann J held that the purchasing
company was a constructive trustee for the vendor.
As a second ground for his decision Hoffmann J stated the proposition of law (at 631):
'. . . that a company cannot without the leave of the court . . . return its capital to its shareholders.
It follows that a transaction which amounts to an unauthorised return . . . is ultra vires and cannot
be validated . . .' (My emphasis.)
The judge also held that the description of the transaction given to it by the parties did not bind
the court. He cited a passage from Pennycuick J in Ridge Securities Ltd v IRC [1964] 1 All ER
275 at 288, [1964] 1 WLR 479 at 495, and he referred to Re Halt Garage (1964) Ltd [1982] 3 All
ER 1016. Hoffmann J stated his conclusion on this alternative ground ([1989] BCLC 626 at
633):
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'The rule that capital may not be returned to shareholders is a rule for the protection of creditors
and the evasion of that rule falls within what I think Slade LJ had in mind when he spoke of a
fraud on creditors.'
He therefore held that the transfer of the property to the defendant company was an unlawful
distribution.
Hoffmann J reached that conclusion under the expression of the rule as 'capital may not be
returned to shareholders' although the defendant company was not itself a shareholder of the
vendor plaintiff. He did so, in my judgment, because he had defined the defendant company as
controlled by the actual shareholder in the plaintiff company, one Dr Lee. He thus regarded the
transfer as a distribution to a vehicle of the shareholder and thus indirectly to him or for his
benefit. I respectfully agree with the judge's view but upon that basis the case falls into precisely
the same line as all the others I have mentioned and, as I say above, the decision is based upon
the principle I have set out.
Mr Potts QC, for the plaintiffs in the action, stressed time and time again that at the time of the
relevant agreements and indeed at all relevant times down to 3 June 1990 none of the plaintiffs
held or controlled any shares in or had any members' interest direct or indirect in B & C. At the
present time none of the six plaintiff banks has any such interest. On 27 June 1991 Tindalk was
registered as the holder of all the class 'C' preference shares and on 22 July 1992 Tindalk was
registered as the holder of all the class 'D' preference shares, so that since those dates and today
Tindalk is a member of B & C. The plaintiff banks are loan creditors of Tindalk and thus their
commercial interests are greatly affected by Tindalk's rights against B & C but on the footings
stated in the issue before me and for present purposes the plaintiff banks have no membership
interest in B & C.
Mr Potts therefore submitted that the principle that a company cannot make any return of capital
to its members except as authorised by statute can have no application to the claims of the

plaintiff banks which have not themselves subscribed capital to B & C, nor have purchased
shares so as to stand in the shoes of one who subscribed to B & C, so that capital cannot be
properly said to be 'returned' to them. The plaintiff banks are not members of B & C. He added
that Tindalk, although now a member of B & C, had no membership interest at all at the time the
various agreements were made. Accordingly, he submitted, Tindalk also is not affected by the
principle commonly referred to as 'the rule in Trevor v Whitworth' which is in my judgment a
fundamental rule of company law, since the agreement at the time at which it was made did not
envisage any payment to a then member of B & C. On the basis of the authorities I have so far
cited that submission has great force.
There is however one authority, which has so far only been mentioned in passing, which affects
Mr Potts's submissions above set out. That is Re Walters' Deed of Guarantee, Walters' 'Palm'
Toffee Ltd v Walters [1933] Ch 321, [1933] All ER Rep 430 (hereafter called the Palm Toffee
case) which was referred to as demonstrating the principle by Kitto J in Davis Investments Pty
Ltd v Comr of Stamp Duties (NSW)(1958) 100 CLR 392 at 413. The decision in the Palm Toffee
case by Maugham J, who was very experienced in company law matters, was given extempore
without citation
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in the judgment of any authority save Trevor v Whitworth (1887) 12 App Cas 409 and, so far as
the report shows, without any citation of authority by the well-known specialist company law
counsel for the plaintiff company. The extremely short but clear headnote states a proposition
which I am not sure the judge had uttered. The facts as stated briefly in the report were that the
defendant Mr Walters had by a deed made between the company of the first part, himself of the
second part and a trustee for preference shareholders of the third part guaranteed payment to the
preference shareholders for three years of dividends on the preference shares of the company.
The report does not indicate whether the defendant had made any payment under the guarantee,
nor whether the company was solvent or had distributable reserves or not. The deed provided
that the company would repay to Mr Walters on demand any amount paid by him under his
guarantee to the trustee for preference shareholders.
The very short judgment of Maugham J states that if Mr Walters, the defendant, paid any money
under his guarantee he would be able to sue the company—
'as if he were a creditor . . . entitled to rank in the same position as any other creditor. The capital
of the company might thereby be reduced otherwise than by expenditure on the objects defined
by the memorandum.' (See [1933] Ch 321 at 321–322, [1933] All ER Rep 430 at 431.)
The judge then cites Trevor v Whitworth. It will be noticed at once that there is no statement that
Mr Walters was a member of the company, although it seems likely from other indications that
he was, but plainly he was unlikely to have been a preference shareholder since he would have
been guaranteeing dividends to himself. Thus there is no indication why the payment would be a
return of capital to members. Maugham J states, as I respectfully think accurately, that the
clause—

'purports to place the defendant in the position of a creditor who is entitled to rights against the
company quite different from the right which a preference shareholder has to payment of
dividends out of profits . . .' (See [1933] Ch 321 at 322, [1933] All ER Rep 430 at 431.)
I find it difficult to see on the limited facts in the report why that fact by itself brought the deed
within the rule in Trevor v Whitworth as it has been so frequently stated. Apart from Mr Walters'
right to demand payment from the company I entirely accept that the rights which he would
obtain by subrogation as the guarantor who had paid to the trustee under his guarantee a sum
equal to a preference dividend would simply be rights as a member of the company. But to
obtain the right of subrogation the guarantor needed no agreement with the company. The right
of subrogation results simply from the agreement between himself and the preference
shareholder to whom the guarantee was given and payment thereunder. The right Mr Walters
would obtain by subrogation is, of course, to stand in the shoes of those preference shareholders
to whom he had given his guarantee and such right ranks behind the claims of creditors.
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On the facts stated in the report of the Palm Toffee case it is not clear to me why the agreement
of the company to repay Mr Walters was a breach of the rule in Trevor v Whitworth unless the
rule extends to cover agreements with shareholders which will only fall to be performed when
the company in which shares are held has no distributable reserves and is therefore unable to
make some payment – whether of dividend or of a capital nature – otherwise due to the
shareholders. The only rationale I can see is that if in such circumstances the agreement enables
a shareholder to obtain from the third party a payment in an equivalent amount to the payment
due from the company and upon so doing the third party is entitled not only to subrogation to the
rights of the shareholder but also to repayment from the company, then the contract is to be held
within the rule in Trevor v Whitworth even though at the time it is made the company has
distributable reserves and there is no present difficulty in the company's making the required
payments to shareholders. I do not believe that the decision in the Palm Toffee case has been
stated to have the result I have tried to express but unless that is the ratio of the decision I find it
difficult to accept.
The decision has stood unchallenged for sixty years and has been referred to by judges such as
Kitto J without any hint of disapproval. It can be seen that the result of a guarantee to a
shareholder such as that given by Mr Walters to the preference shareholders in the Palm Toffee
case, linked with an obligation on the company to repay the guarantor, has the potential effect, if
the company is insolvent or otherwise unable to pay money to shareholders, of changing claims
by shareholders against a company, which rank behind claims by creditors, into a claim by a
creditor ranking equally with other creditors. That is the point stated by Maugham J although he
expresses it as a present and not a potential effect. It is that effect which the judge relies upon for
his conclusion 'that clause 7 is wholly ultra vires and void . . .' (see [1933] Ch 321 at 322, [1933]
All ER Rep 430 at 431).
I think it worth noting that Maugham J was careful in the last paragraph of his judgment to
preserve to the defendant his above-mentioned right arising from his guarantee to be subrogated
to the rights of preference shareholders both in respect of dividends and 'in respect of any rights

of preference shareholders in a winding-up' (see [1933] Ch 321 at 322, [1933] All ER Rep 430 at
p 431). The facts reported at the start of the Palm Toffee case make no reference to Mr Walters
having guaranteed any rights of preference shareholders in a winding up. It seems likely,
therefore, that the guarantee was in wider terms than stated in the report and in fact covered all
rights of preference shareholders during a three year period. If that is correct that would lead
naturally to consideration by the court of a right to repayment of capital on a winding up which
plainly is a right to a return of capital to members and leads inevitably to consideration of the
rule in Trevor v Whitworth.
As it seems to me that authority, which Mr Potts criticised but did not submit was wrong, and
which I consider I must follow and apply leaving it to a higher court to overrule if thought fit,
leads to the conclusion that any agreement which is only likely to be called upon if the company
has no distributable profits and which will, if called upon when the company becomes insolvent,
have the effect of increasing the liabilities of a company, by substituting, for rights which are
rights held by shareholders ranking
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behind creditors, rights held by a creditor ranking equally with other creditors, is objectionable
by reason of the rule in Trevor v Whitworth. It is clear that, upon the footings stated in the
special case, the effect of the three stages, (a) the exercise by Caledonia of its put options against
Tindalk, (b) the obligation of the plaintiff banks to fund Tindalk's liabilities to pay Caledonia,
and (c) the breach of the covenants given by B & C to the plaintiff banks, leads in combination to
the rights of Caledonia as a preference shareholder to have its preference shares redeemed, which
rights are an obligation of B & C to one of its members and as such ranking behind its
obligations to unsecured creditors, being substituted, in effect, by the rights of the plaintiff banks
ranking as unsecured creditors equally with other such creditors against B & C.
It may be said that in strict law the rights of the preference shareholder – at present Tindalk – are
not altered or, strictly speaking, replaced by substitution if B & C pays or is liable to pay the
plaintiff banks damages under its covenants. The preference shares remain in issue with their
rights attached. In my judgment that is too narrow a view and fails to take account of the
inevitable realities. The plaintiff banks will never have any claim for damages for breach of
covenant unless B & C is insolvent. If it is insolvent the rights of the preference shareholders are
by definition worthless because if B & C cannot pay its creditors in full then shareholders can get
nothing. Thus B & C will never have the double liability of first paying the plaintiff banks
damages for breach of covenant, being the amount which the plaintiff banks have to pay to
enable Tindalk to meet Caledonia's put option, and secondly repaying Tindalk the amount due
for redemption of the preference shares. In truth the payment to the plaintiff banks as damages of
a sum equal to the amount they have lent to Tindalk, which sum it has paid to Caledonia on the
purchase of the preference shares, will be the same as paying the redemption value of the
preference shares which will never be redeemed.
Further the objection that the payment of money or transfer of assets which was held to be an
unlawful reduction of capital left in force and did not alter or affect the rights of the shareholders
would have applied to many of the authorities. In the Palm Toffee case [1933] Ch 321, [1933]

All ER Rep 430 itself the declaration seems to have been sought and made when no actual
liability to pay had arisen and the rights of the preference shareholders against the company
remained wholly unaffected. In Re Halt Garage (1964) Ltd [1982] 3 All ER 1016 the unlawful
return of capital had no effect whatever on the shareholding of the lady director which remained
unaltered. In Jenkins v Harbour View Courts Ltd [1966] NZLR 1 the grant of a lease to a
member in no way altered or affected the rights attached to the shares held by that member
although the grant was an unlawful return of capital to that member. In Redweaver Investments
Ltd v Lawrence Field Ltd (1991) 5 ACSR 438 the shareholding of the plaintiff remained entirely
unaltered by the purported obligation to pay damages in a sum equivalent to the subscription for
the shares. As a final example, in Aveling Barford Ltd v Perion Ltd [1989] BCLC 626 the
shareholding of Dr Lee was not affected at all by the sale of property at a gross undervalue to his
controlled company Perion Ltd. It thus appears that the fact that the shareholding remains
completely unaltered and the relevant company's obligations in respect of the shareholding
remain in force does not affect the proposition that the
[1996] 1 BCLC 1 at 15
transaction amounts to an unlawful return, or an agreement which may lead to an unlawful
return, of capital to a member. All these cases seem to support the conclusion I have reached that
the continuing existence unaltered of the preference shares on the facts stated on this issue does
not point to the agreement being other than an attempt to return capital unlawfully.
I should add that the guarantee offered to shareholders in the Palm Toffee case against which the
company was liable to indemnify the guarantor is obviously more directly linked to a member's
holding of shares than is the liability in damages to the plaintiff banks for loss caused to them by
making irrecoverable loans to Tindalk which loans enabled it to pay Caledonia. The indirect
nature of the link between B & C's liability to redeem the preference shares and the damage
caused to the banks is obviously an argument for saying that the connection is too tenuous and
remote. In my judgment the complexities which exist, and the varied nature of the legal rights
involved, are not more than grounds for pausing to consider whether, on the footings for this
issue, I should conclude that the principle that 'the whole of the . . . capital of a company with
limited liability, unless diminished by expenditure upon the company's objects (or of course by
means sanctioned by statute) shall remain available for the discharge of its liabilities' as stated by
Kitto J in Davis Investments Pty Ltd v Comr of Stamp Duties (NSW)(1958) 100 CLR 392 at 413
and adopted by Dixon CJ in Australasian Oil Exploration Ltd v Lachberg (1958) 101 CLR 119 is
infringed. I have not found this an easy point to decide and other minds may well come to a
different conclusion. Nonetheless if the principle is to be maintained elaborate structures put in
place by highly skilled advisers cannot be allowed to divert decisions from the straight and
narrow path of strict adherence to principle. I therefore conclude that the agreements do infringe
the stated principle and are therefore void and unenforceable, subject to consideration of one
further point with which I will deal hereafter.
The second fundamental principle of company law established by the cases is that no company
may make truly gratuitous dispositions of its assets. The point is vividly expressed in the
language of that great judge Bowen LJ in Hutton v West Cork Rly Co (1883) 23 Ch D 654 at
673:

'The law does not say that there are to be no cakes and ale, but there are to be no cakes and ale
except such as are required for the benefit of the company.'
Later, Bowen LJ adds:
'It is not charity sitting at the board of directors, because as it seems to me charity has no
business to sit at boards of directors qua charity. There is, however, a kind of charitable dealing
which is for the interest of those who practise it, and to that extent and in that garb (I admit not a
very philanthropic garb) charity may sit at the board, but for no other purpose.'
That line of thought is echoed by Lindley LJ in Re George Newman & Co [1895] 1 Ch 674 at
686 where he says:
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'The shareholders, at a meeting duly convened . . . can, if they think proper, remunerate directors
for their trouble or make presents to them for their services out of assets properly divisible
amongst the shareholders themselves . . . But to make presents out of profits is one thing and to
make them out of capital or out of money borrowed by the company is a very different matter.
Such money cannot lawfully be divided amongst the shareholders themselves nor can it be given
away by them for nothing to their directors so as to bind the company in its corporate capacity.'
In Ridge Securities Ltd v IRC [1964] 1 All ER 275 at 288, [1964] 1 WLR 479 at 495 Pennycuick
J expressed it in a passage cited by Hoffmann J in Aveling Barford Ltd v Perion Ltd [1989]
BCLC 626 at 631 thus:
'A company can only lawfully deal with its assets in furtherance of its objects. The corporators
may take assets out of the company by way of dividend, or with the leave of the court, by way of
reduction of capital, or in a winding up. They may of course acquire them for full consideration.
They cannot take assets out of the company by way of voluntary disposition, however described,
and if they attempt to do so, the disposition is ultra vires the company.'
That passage seems to me to express shortly, clearly and correctly the general law. It is, however,
to be noticed that that judge, who had great experience of company law, clearly speaks of what
'corporators' – in other words shareholders – are permitted to do, and ends 'They cannot take
assets out of the company by way of voluntary disposition, however described'. In my judgment
he is plainly referring to 'voluntary dispositions' to any person and not only to shareholders
returning capital to themselves. It is to be noticed that neither Trevor v Whitworth (1887) 12 App
Cas 409, [1886–90] All ER Rep 46 itself nor any of the other cases on unlawful reduction of
share capital were cited to Pennycuick J or mentioned by him nor were the cases on gratuitous
dispositions otherwise than out of profits since they were not necessary for the decision. The
observation by Pennycuick J is one based on mere assertion of principle, although none the
worse or weaker for that.
The principle was recently summarised by Nourse LJ in Brady v Brady [1988] BCLC 20 at 38:

'In its broadest terms the principle is that a company cannot give away its assets. So stated, it is
subject to the qualification that in the realm of theory a memorandum of association may
authorise a company to give away all its assets to whomsoever it pleases, including its
shareholders. But in the real world of trading companies, charitable or political donations,
pensions to widows of ex-employees and the like apart, it is obvious that such a power would
never be taken. The principle is only a facet of the wider rule, the corollary of limited liability,
that the integrity of a company's assets, except to the extent allowed by its constitution, must be
preserved for the benefit of all those who are interested in them, most pertinently its creditors.'
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Although the decision of the Court of Appeal in Brady v Brady was reversed in the House of
Lords ([1988] BCLC 579, [1989] AC 755) this passage was not criticised. The observations of
Nourse LJ were made in a context which makes it plain that Nourse LJ is accepting the earlier
statements whereby the law imposes a limit on even an express power such as he envisaged to
give away all a company's assets so that such a power could only be exercised by a company
with available distributable profits. In the Canadian case of Plain Ltd v Kenley [1931] 1 DLR
468 Orde JA said (at 479):
'. . . a limited joint stock company cannot do what it likes with its property . . . It cannot lawfully
give away its property, either to shareholders or others. I am speaking broadly, because there are
cases where, in the interests of its own business, a company may [make gifts] but transactions of
that character either depend upon the fact that they are prudent and proper business expenditures
or are made out of accumulated profits and with the consent of the shareholders.'
These statements have been approved in Australia: see ANZ Executors and Trustee Co Ltd v
Qintex Australia Ltd (1990) 2 ACSR 676 at 683–684. In my judgment they are a correct
statement of English law also.
Mr Stubbs argued that the principle that a company cannot make a gratuitous disposition of its
assets save either for the benefit of its business or out of distributable profit with the approval of
its shareholders applied very widely. He submitted that a gratuitous payment by a company to
the wife, mistress, niece or other friend of a shareholder when there were no distributable profits
was ultra vires the company under the rule that a company cannot give away its capital. The rule
operates by analogy with the rule prohibiting the unlawful return of capital to a member called
the rule in Trevor v Whitworth. Both types of payment have the effect of reducing capital to the
detriment of creditors. That seems to me to be correct. As Mr Stubbs observed, if in the case of
Re Halt Garage (1964) Ltd [1982] 3 All ER 1016 the lady director who received money
described rightly or wrongly as directors' remuneration had been merely the wife of the principal
shareholder and not herself also a shareholder (as she in fact was) could it be doubted that Oliver
J would have held that the lady must return the money as a gratuitous payment in reduction of
capital, although not a return of capital. In my judgment that submission is correct.
In this case at the time the option agreement and the other agreements were made B & C had
available distributable profits. But as it seems to me it must equally be unlawful to make an
agreement expressed to impose a liability to make a gratuitous payment, that is one not for the

advancement of a company's business nor made out of distributable profits, at a future date when
in the event the company has no distributable profits. That brings one back to the question of the
character of the payments to be made by B & C to the plaintiff banks. The claims are said to be
for damages for breach of covenants as such and not claims to payments under the covenants.
The claims made by the plaintiffs are defined in para 44(a), (b) and (c) in the special case as the
primary creditor claims, the further creditor claims and the misrepresentation claims. The
primary creditor claims are for damages
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for B & C's breach of contract by failing to perform the covenants in the option agreement set
out in cl 34(b) of the special case. These included a covenant which can loosely be summarised
as that B & C would procure that its redemption reserve was sufficient to redeem such preference
shares as were outstanding from time to time. That seems to me to have precisely the same
commercial effect as a covenant by B & C with the plaintiff banks that it would duly redeem the
preference shares as they were required to be redeemed. A breach of such a covenant would
occur if B & C did not have any or sufficient distributable profits. But if B & C did not have
sufficient distributable profits it could only redeem the preference shares out of capital, which
would inevitably be, on the authorities previously cited, an unlawful reduction of capital unless
sanctioned by the court. Without such sanction the payment of the redemption moneys would be
ultra vires.
The primary creditor claims are also based on additional covenants which it is alleged B & C
also broke. Some of these covenants could be broken without B & C being or being about to be
insolvent. For example the covenants at cl 6.01(4) and (8) as set out in the special case could
easily be broken without B & C being threatened with insolvency. But in fact the breaches of
covenant, which are assumed for present purposes to have occurred, are the direct result, it is
alleged, of B & C going into administration which, as I have set out, depends upon actual or
imminent insolvency. In the circumstances, it seems to me that the operative breach upon the
footing of which I am to proceed is that which I have characterised as having the same
commercial effect as a covenant by B & C with the six banks that it will redeem its preference
shares for breach of which it will be liable to the six banks in damages to the same amount as it
was liable to repay to its preference shareholders. That has the precise effect spoken of by
Maugham J in the Palm Toffee case [1933] Ch 321, [1933] All ER Rep 430 which he held was
ultra vires and void. In my view the careful formulation adopted in the scheme constructed for
Caledonia and B & C cannot be allowed to obscure the underlying reality. The truth of Mr Potts's
submission that the six banks are not members of B & C and therefore any obligation to pay
damages to them cannot be a return of capital is clear, but the obligation to pay damages is a
gratuitous payment by B & C at a time when it has no distributable profits. For that reason the
obligation cannot be enforced.
The further creditor claims are made by the plaintiff banks alone and claim an indemnity under
the stand-by agreement. The stand-by agreement itself contained a covenant by B & C that it
would comply with the option agreement and an indemnity by B & C to BZW (which is not a
party to this action) and the original banks against loss by reason of any default by B & C in

performing the stand-by agreement. As it seems to me, the covenant by B & C that it would
comply with a term in the option agreement which term was itself unenforceable at law cannot
be the foundation for a claim at law. If it was unlawful to perform the stand-by agreement in the
circumstances which have occurred then no loss is recoverable for that failure to perform.
The misrepresentation claims stand on a different footing to the claims to which I have so far
referred. As set out in para 4(c) of the special case these claims are by the third plaintiff bank,
Hongkong and Shanghai Banking Corp Ltd (HSBC), and the sixth plaintiff bank, CreditanstaltBankverein (CB). These two plaintiffs allege that on or about 19 July 1989 they saw a draft
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variation of the option agreement which variation contained a representation by B & C that it
was not in breach of any term of cl 6.01 of the option agreement and that that representation was
untrue, material and relied upon by HSBC and CB. On those footings the claim by HSBC and
CB is said to be a straightforward claim in tort under the Misrepresentation Act 1967. Mr Potts
submits that the rule in Trevor v Whitworth (1887) App Cas 409, [1886–90] All ER Rep 46 as
applied in the Palm Toffee case, and the rule against gratuitous payments out of capital, have
nothing to do with a straightforward claim in tort and at first sight that proposition is appealing.
However, the simple approach may obscure the true complication of the transaction. Mr Stubbs
submitted that if Y agrees to buy from X his holding of redeemable shares in a company and as a
term of that contract the company joins to warrant that it has, at the date of sale, £2m of
distributable profits, amply sufficient to cover the amount required to cover the redemptions, that
warranty by the company would be unenforceable by Y. He makes that submission on the
footing that if the warranty was broken because the company has no distributable profits at the
date of contract, and therefore failed to redeem the preference shares, Y could not claim payment
under the warranty as a creditor and so obtain for himself a payment which as a shareholder he
could not obtain. The warranty would only be sued upon if the company failed to redeem the
preference shares, so causing loss, because it was unable for want of distributable profits to
perform its obligation. If the court were to enforce a claim for payment under the contractual
warranty it would be causing a payment which should only be made out of distributable profits to
be made at a time when no distributable profits were available to make that payment. It followed
that the court would refuse to enforce the claim. If that was correct, said Mr Stubbs, it should
make no difference if instead of the company giving a contractual warranty it made a formal
representation to Y of the same facts, knowing that Y would rely upon the representation. If the
representation was untrue, that would prima facie give rise to a straightforward liability in tort. In
Mr Stubbs's submission a conclusion that a claim in tort would succeed where a claim in contract
would fail would be to allow form to prevail over substance.
As in other issues raised by this special case I have found my mind vacillating between the two
contentions so vigorously advanced in opposition to each other. In my judgment I should prefer
Mr Stubbs's submissions but plainly other minds could come to the opposite conclusion. I am
assisted to my conclusion by the consideration that if the underlying terms of the option
agreement, the continuing truth of which was represented on the basis upon which I have to
approach this matter, were themselves incapable of an enforcement (because the occasion for

their enforcement by an action for damages for their breach can only be likely to arise when B &
C is unable because of want of distributable profits to redeem some tranche of the preference
shares) it would be odd if HSBC and CB could recover damages for misrepresentation as to
those terms but the other four plaintiff banks could not recover for breach of the terms
themselves.
I therefore reach the conclusion that none of the three types of claim identified by paras 48, 49
and 50 of the special case can be enforced because such an enforcement would be equivalent to
allowing a payment out of capital when B & C at the times when the liability arose had no such
capital
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available. On that basis the company would succeed on this question. However that is not the end
of the argument on the special case.
As I mentioned earlier on in this judgment the scheme as defined in para 10 of the special case
was submitted to the shareholders of B & C who approved it by special resolution and the
scheme was thereafter sanctioned pursuant to s 425 of the Companies Act 1985, by the court on
12 October 1987. The order of the court shows that Peter Gibson J had before him counsel for B
& C as the petitioner together with counsel for Caledonia and another interested party who gave
undertakings to be bound by the scheme of arrangement. The order itself was in what is in my
experience the most usual form. It provided that the court sanctioned the scheme 'as set forth . . .
in the first schedule hereto'. The order also provided for the reduction of capital, delivery to the
Registrar of Companies of an office copy of the order and for advertisement in the Financial
Times, all of which are usual terms of such orders.
The first schedule to the order contains definitions. In particular it defines the 'Caledonia
preference shares', which are the class A, B, C and D redeemable preference shares in B & C,
and the 'option agreement' which contains the terms giving Caledonia its options for each class of
preference shares in turn entitling it to require Tindalk to purchase the relevant class of shares
and the obligations upon the banks to finance Tindalk. The scheme as set out in the first schedule
requires B & C and Caledonia to 'enter into and execute the option agreement'. In my judgment
those provisions have the effect of incorporating by reference into the order the option agreement
as if all its terms were set out.
Mr Stubbs pointed out, correctly, that the evidence in support of the scheme of arrangement
made no reference to the possible effect of the option agreement in enabling the six banks to
claim damages against B & C for breaches of the terms of the option agreement. It is clear that
although the explanatory memorandum that accompanied the scheme documents referred to B &
C paying fees to the banks for their work on the scheme, which payment might well be held to
result in B & C giving financial assistance in connection with the acquisition by Caledonia of the
redeemable preference shares in breach of the prohibition on such assistance, no other liability
on B & C or assumption of obligation by B & C was mentioned at all. Further, s 2 of App III of
the explanatory statement refers to B & C's contingent liabilities at its last balance sheet date in a
manner which gives no hint of the large contingent liability created by the possible claims for

breach of the option agreement. Mr Stubbs drew attention to further points and in general
submitted that if the claims of the six banks were well founded then the explanatory
memorandum was seriously misleading.
That contention may or may not be justified but in my judgment it is not a matter with which this
or any court is concerned. The only question raised is as to the effect of the order made on 12
October 1987. An order of a court of unlimited jurisdiction, such as the Companies Court in
which Peter Gibson J was sitting on 12 October 1987, once made stands until set aside or
rescinded by some valid judicial process: see Isaacs v Robertson [1984] 3 All ER 140, [1985]
AC 97. That decision is by the Privy Council and was delivered by Lord Diplock. He adopts the
judgment of Romer LJ in Hadkinson v Hadkinson [1952] 2 All ER 567 at 569, [1952] P 285 at
288
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which itself cited a decision of Cottenham LC in 1846 to the same effect (Chuck v Cremer
(1846) 1 Coop temp Cott 338, 47 ER 884), so that the point is covered by binding authority of
the highest order. It is therefore no business of this or any court to enquire into the basis for
making the order of 12 October 1987 unless and until some proper application is made to set that
order aside. No such application is before me. The order therefore stands and its terms are
binding and effective.
I therefore turn to consider the effect of the order made on 12 October 1987 incorporating the
terms of the option agreement. Mr Potts cited and relied upon the decision at first instance and of
the Court of Appeal in Nicholl v Eberhardt Co Ltd (1889) 59 LT 860; (1889) 1 Meg 402. The
decision was widely reported in a varied series of reports, though not in the official Law Reports.
Counsel on the whole agreed that the report I have cited above is the best report. The plaintiffs
were suing for a declaration that agreements made in 1885 and 1886 were ultra vires and void.
The defence was that the agreements had been sanctioned by the court under the Companies Acts
1862 and 1870. At first instance Kekewich J dismissed the action saying (59 LT 860 at 863):
'. . . the order having been made in the required form is, according to the Act of 1870, binding,
not only on the creditors, not only on the liquidators, but on all the members of the company. As
long as that order stands, I cannot hear the plaintiffs say that they are not bound by the scheme
sanctioned by that order . . .'
The Court of Appeal affirmed that decision without calling on counsel for the respondent
defendants. Lord Esher MR said (1 Meg 402 at 408):
'the sanction of the court makes that arrangement binding also on the liquidator and the
contributories of the company. Words more plain I cannot conceive.'
Cotton LJ said (at 410):

'This agreement was sanctioned by an order of the court; and, that being so, this part of the
clause takes effect . . . so long as that order stands I do not see how it is possible to set aside the
agreement . . .'
Fry LJ agreed.
The words of the 1870 Act are re-enacted in s 425(2) of the Companies Act 1985, which
provides that 'the . . . arrangement, if sanctioned by the court, is binding on all creditors . . . on
the members . . . and also on the company'. In my judgment Mr Potts's submission is correct and
the terms of the option agreement are now binding upon B & C by force of statute and therefore
cannot now be impugned by B & C. The attack upon the validity of the provisions under the
rules of company law that I have endeavoured to express above cannot be made because, by
virtue of the statute and the order made under it on 12 October 1987, the option agreement is
binding on B & C. The administrators who control B & C's affairs were not suggested to be, and
in my judgment are not, in any different position. It follows that
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the whole attack on the option agreement based on the principle of the maintenance of capital
must fail.
The special case also raises the contention that 'liability on the part of the company is precluded
by Section 178(2)' of the Companies Act 1985: see paras 48(d)(ii) and 49(d)(ii). Section 178(2)
provides that:
'The company is not liable in damages in respect of any failure on its part to redeem or purchase
any of the shares.'
The question raised is whether the claims by the six banks for damages for breaches of the terms
of the option agreement or the stand-by agreement are claims for 'damages in respect of any
failure . . . to redeem . . . any shares'. Mr Stubbs submits that in reality the claims by the six
banks are raised because B & C failed to redeem the class C and class D tranches of preference
shares. Mr Potts submits that although the failure to redeem is the occasion for the exercise by
Caledonia of its put option against Tindalk and the arising of the obligation upon the six banks to
provide funds to Tindalk yet it is not 'in respect of' those events that the claims in damages are
made. The claims are made 'in respect of breaches of covenant', although Mr Potts accepts that in
broad, though not precise, terms the measure of loss occasioned by the breaches of covenants is
the amount of the payment by Tindalk to Caledonia.
Mr Potts submitted that the whole structure of Ch VII of the Companies Act 1985 showed that
the provisions enacted as to both the redemption of shares and the purchase by a company of its
own shares were all concerned with dealings between a company and a relevant shareholder.
Sections 162 to 169 deal with purchases by a company of its own shares and ss 171 to 177
provide for the redemption or purchase of shares out of capital. Section 178 itself provides in
sub-s (3) that 'Sub-section (2)' (which I have set out above) 'is without prejudice to any right of
the holder of the shares other than his right to sue the company for damages'. From those

provisions, it is suggested, one can see that s 178 of the 1985 Act is concerned only with the
rights of shareholders and that sub-s (2) is not intended to be a general provision affecting third
parties who are not shareholders. Mr Potts submitted that only a shareholder was likely to be
harmed by a failure to complete a contract to buy shares or to redeem them. I am not convinced
that other parties may not be so injured. Mr Stubbs cited market-makers on the Stock Exchange
who were not likely to be registered as holders of shares since they would hold claims through
Sepon as the agent for the Stock Exchange and who would deal not in particular shares to which
they might or might not be entitled at the time of dealing, but in numbers of shares to be
delivered. Market-makers might very well be affected by a failure of a company to complete a
bargain made by its broker pursuant to an announced programme to buy-back say 10% of the
issued shares. If market-makers were not affected by s 178(2) then they might well be able to
formulate claims for damages against such a company. In my judgment Mr Potts's argument is
not convincing on this point although I do not decide that he is wrong. I put this argument aside
and turn to the second submission on the question.
Mr Potts's second submission on s 178(2) was on the construction of the words 'damages in
respect of' in the subsection. He submitted that in this context the natural and ordinary meaning
of the phrase 'in respect of' could
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be expressed as 'for' and showed a direct causal link between the 'damages', payment of which
are prohibited, and the act of 'failure . . . to redeem' which caused the damages. In his submission
the words read naturally as preventing the counter-party to the transaction with the company, that
is the shareholder whose shares are not redeemed (or are not purchased), from recovering
damages from the company, and do not naturally have a meaning as prohibiting all payments by
the company of damages to whomsoever suffers the loss even though that party has no direct link
with the company but is, for example, a banker who lent money to a shareholder on the security
of redeemable preference shares which loan the banker cannot recover because of the failure to
redeem the preference shares. The fact that the failure to redeem the preference shares is the
occasion for the loss does not lead to the conclusion that the failure is the cause of the loss.
In support of his submission that the natural and ordinary meaning of the phrase 'damages in
respect of' is damages directly flowing from the act complained of, Mr Potts cited the decision of
Croom-Johnson J in Ackbar v C F Green & Co Ltd [1975] 2 All ER 65, [1975] QB 582. That
decision turned on the true construction of the phrase 'damages in respect of' in s 2(1) of the
Limitation Act 1939 which is an identical phrase to that now under consideration. CroomJohnson J's reasoning is set out in the report where he says ([1975] 2 All ER 65 at 68, [1975] QB
582 at 588):
'In the end if one asks the question here “What is this action all about?” one gets the answer that
it is about an alleged breach of contract by the defendants, as a result of which the plaintiff lost
the chance or right to recover his loss either from the driver or from his own insurers. I do not
think that the damages sought in this action consist of or include damages in respect of personal
injuries. Those damages, which might have been recoverable heretofore, are only the measure of
the damages now claimed.'

In just the same way, says Mr Potts, the damages sought in the present action do not consist of or
include damages in respect of any failure to redeem any shares although that failure may well be
the measure of the damages claimed which are for breaches of contract.
Mr Potts also cited McGahie v Union of Shop Distributive and Allied Workers 1966 SLT 74, a
Scottish decision relied upon by Croom-Johnson J as supporting his conclusion, and Flynn v
Graham 1964 SLT (Notes) 69. He submitted that Paterson v Chadwick, Paterson v Northampton
and District Hospital Management Committee [1974] 2 All ER 772, [1974] 1 WLR 890, which
was a decision of Boreham J relied upon by Mr Stubbs in this case but specifically distinguished
by Croom-Johnson J in Ackbar v C F Green & Co Ltd [1975] 2 All ER 65, [1975] QB 582 was
distinguishable in this present case also upon the ground that the statutory phrase construed by
Boreham J was 'claims in respect of' and was in the context of a provision enabling discovery of
records to be had. Boreham J had observed that the words 'in respect of' should be given a wide
meaning; in my opinion where discovery is facilitated by some statutory provision it is natural to
read words as widely as possible. Where a judge has to consider the quite different context of a
restriction upon rights to sue for or obtain damages the context requires a
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rather more careful and restrictive interpretation of the words used. I therefore agree with and
follow the distinction held by Croom-Johnson J to apply.
Mr Stubbs submitted that the words 'in respect of' read naturally as conveying the widest spread
of meaning. He submitted that the claims for damages in the present case were directly related to
the failure of B & C to redeem class C and class D of the preference shares and that, adopting the
test formulated by Croom-Johnson J in Ackbar v C F Green & Co Ltd, if the question was asked
'What is this action all about?' the answer is that it is about B & C's failure to redeem. Mr Stubbs
cited Paterson v Chadwick to which I have already referred and Trustees Executors and Agency
Co Ltd v Reilly [1941] VLR 110, cited by Boreham J, where Mann CJ said (at 111):
'The words “in respect of” are difficult of definition but they have the widest possible meaning of
any expression intended to convey some connection or relation in between the two subjectmatters to which the words refer.'
Mr Stubbs went on to cite Bank of New South Wales v Commonwealth (1948) 76 CLR 1 which
was a case on the constitution of Australia. The relevant part of s 51 of the Constitution was
'laws for . . . the good government of the Commonwealth . . . with respect to . . .' Of that phrase
Latham CJ said (at 186): 'A power to make laws “with respect to” a specific subject is as wide a
legislative power as can be created'. Despite that statement Latham CJ goes on to say:
'It is not enough that a law should refer to the subject matter or apply to the subject matter: for
example, income tax laws apply to clergymen and to hotelkeepers as members of the public; but
no-one would describe an income tax law as being, for that reason, a law with respect to
clergymen or hotelkeepers'.
The judgment thus demonstrates that wide words are still confined by context.

Mr Stubbs further cited R v Londonderry Justices [1972] NI 91 where a Queen's Bench
Divisional Court in Northern Ireland had to consider a similar power to make laws in respect of
the defence of the realm. In his judgment Lord Lowry CJ considered the construction of the
words 'in respect of' (see [1971] NI 91 at 100–102). I forebear from setting out the reasoning
which is, as one would expect, impressively careful. Nonetheless I do not find the constitutional
decisions of great help. Words, however wide, take their colour and meaning from their context.
In my judgment in construing the phrase 'damages in respect of' in the context in which they
appear in s 178(2) of the 1985 Act the meaning given to identical words in s 2(1) of the
Limitation Act 1939 by Croom-Johnson J is the true and correct meaning and I so hold. In my
judgment that conclusion does not involve or require the interpolation of words into the section
and is mere construction and not a usurpation of the legislative function.
I now turn to the questions raised by paras 48(d)(iii), 49(d)(iii) and 50(d)(iii) of the special case.
These all turn on the terms of ss 151(1), 152(2)
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and 153(2) of the Companies Act 1985. This group of sections is in Ch VI of the 1985 Act and
starts with a general prohibition against a company (including its subsidiaries) giving financial
assistance directly or indirectly for the purpose of the acquisition of shares in that company. The
definitions for Ch VI are set out in s 152 and are of considerable complexity. I shall not
paraphrase or set them out here but reference should be made to the statute. The important
consideration for present purposes is the statutory meaning given to 'financial assistance'. The
first issue is to identify what transaction is alleged to have been financially assisted. It was, in the
end, I think, common ground that only three transactions were relevant; the subscription by
Caledonia for the issue of all the preference shares, the purchase by Tindalk of the class C
preference shares, and the purchase by Tindalk of the class D preference shares. It was also, in
the end, common ground that the only form of assistance allegedly given by B & C directly or
indirectly for the purpose of any of those three acquisitions was that defined by s 152(1)(a)(ii).
The sub-clause is drawn in very precise terms. I have read the judgment of my brother Hoffmann
J in Charterhouse Investment Trust Ltd v Tempest Diesels Ltd [1986] BCLC 1 with care and
admiration. I note that Hoffmann J was considering the meaning of the phrase 'financial
assistance' in s 54 of the Companies Act 1948, and that he observed (at 10):
'There is no definition of financial assistance in the section . . . The words have no technical
meaning and their frame of reference is in my judgment the language of ordinary commerce.'
I wholly agree with those observations but I am concerned with s 152 of the 1985 Act, which
provides precisely what was not present in s 54 of the 1948 Act, which is a definition of
'financial assistance' for the purposes of Ch VI. However Hoffmann J added that one must bear
in mind that 'the section is a penal one and should not be strained to cover transactions which are
not fairly within it' (see [1986] BCLC 1 at 10). That observation I also accept and in construing
the whole group of sections now governing this subject I am of opinion that the court should still
bear in mind when construing documents and considering transactions the fact that the provision

of s 151(3) of the 1985 Act is penal, so as not to bring within the prohibition a transaction which
can fairly be thought to be without it.
The relevant terms of s 152(1) of the 1985 Act are:
'(a) “financial assistance” means . . . (ii) financial assistance given by way of guarantee, security
or indemnity, other than an indemnity in respect of the indemnifier's own neglect or default, or
by way of release or waiver . . .'
Mr Potts submitted that each of the acts referred to was an act known to the law and properly
described as a term of art. He submitted that 'guarantee' had a precise legal meaning, so did
'security' and so did 'indemnity'. He added that 'release' and 'waiver' are also legal terms of art.
The particular term relied upon as the financial assistance given by B & C in these three
transactions was 'indemnity'. The meaning of 'indemnity' is established by the decision of the
Court of Appeal in Yeoman Credit Ltd v
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Latter [1961] 2 All ER 294, [1961] 1 WLR 828. The leading judgment was delivered by Holroyd
Pearce LJ and he holds ([1961] 2 All ER 294 at 296, [1961] 1 WLR 828 at 831): 'An indemnity
is a contract by one party to keep the other harmless against loss . . .' Harman LJ ([1961] 2 All
ER 294 at 300, [1961] 1 WLR 828 at 836) also clearly considers that an indemnity is a particular
thing known to the law and having special characteristics, although Harman LJ deprecated the
nature of the issue ([1961] 2 All ER 294 at 299, [1961] 1 WLR 828 at 835). Mr Potts therefore
contended that since no provision of the option agreement contained any promise to pay money
so as to hold the other party 'harmless against loss' it could not be said to contain any 'indemnity'
and none of the three classes of claim, the primary creditor, the further creditor and a fortiori the
misrepresentation claims, could involve any breach of s 152(1)(a)(ii).
Mr Stubbs conceded towards the end of his reply, as I understood him, that if the word
'indemnity' was a term of art so that it would bear the meaning already set out then B & C could
not succeed upon this point. I am of opinion that s 152(1)(a)(ii) is composed of terms of art and
that 'indemnity' is so used. Upon that basis it is clear in my judgment that there is no indemnity
connected with any of the three relevant transactions and accordingly under that definition no
financial assistance was provided by B & C in connection with any of those transactions.
Finally there is raised in the special case a point which, in the light of my decision that no
financial assistance as defined was given in connection with the three transactions, is, I believe,
academic. By para 48(d)(iv) of the special case there is raised the issue whether the order of 12
October 1987, to which I have already referred, can render lawful what would otherwise be
unlawful. For the reasons which I gave in the interlocutory judgment which I delivered on 18
January 1994 this question should be answered in the affirmative.
I therefore conclude that I should answer the questions posed by the special case as follows:
Question 48(d)(i), No; Question 48(d)(ii), No; Question 48(d)(iii), No; Question 48(d)(iv), Yes;
Questions 49(d)(i),(ii) and (iii), No; Questions 50(d)(i), (ii) and (iii), No, for the reasons given

above. I should not part with this case without expressing my indebtedness to counsel for their
labours and assistance. I have not cited many authorities that were shown to me but the industry
displayed at the Bar was indomitable. The decisions have been far from easy but my task has
been greatly assisted by the arguments presented.
Appeal
The defendants appealed.
William Stubbs QC and Sir Thomas Stockdale (instructed by Wilde Sapte) for the appellant.
Robin Potts QC and Christopher Butcher (instructed by Clifford Chance) for the respondents.
Cur adv vult
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28 July 1995. The following judgments were delivered.
ALDOUS LJ
(delivering the first judgment at the invitation of Kennedy LJ). The defendants in this action,
British and Commonwealth Holdings plc (B & C), appeal against certain parts of the order of
Harman J dated 16 November 1994, in which he answered ten questions posed in a special case.
The plaintiffs, which consist of six banks and a company called Tindalk Ltd, seek to support the
judge's conclusion not only upon the grounds stated by him but also upon further grounds
contained in their respondents' notice.
These proceedings arise out of the collapse of B & C in 1990. It was incorporated on 1
November 1955, under the name the British and Commonwealth Shipping Co Ltd. It changed its
name on 15 February 1982 to the British and Commonwealth Shipping Co plc and then on 13
January 1987, to British & Commonwealth Holdings plc. It was placed in administration on 3
June 1990.
As of August 1987 B & C's capital consisted of £54m divided into 324,036,401 ordinary stock
units of 10p each and 215,963,599 shares of 10p each. None of the shares had been issued.
However, a company called Caledonia Investments plc (Caledonia) together with an associated
company were the owners of 101,478,412 of the ordinary stock units which therefore amounted
to just less than a third of the issued share capital of B & C. Caledonia was a company controlled
by the Cayzer family, who in 1987 wished to cease being a large shareholder in B & C. Thus it
was decided that Caledonia would divest itself of its interest in B & C. The way that that was
achieved was concisely set out by Harman J (see pp4–6, ante).
'In order that Caledonia could avoid placing very large numbers of B & C's shares on the Stock
Exchange, which might have led to a substantial fall in the share price to the detriment of
Caledonia and the dissatisfaction of the board of B & C, an elaborate and ingenious scheme was
formulated by some of the best-known solicitors practising in the City of London with the advice
of well-known specialist counsel. The scheme involved the cancellation of 90m stock units in B
& C held by Caledonia partly by purchase by B & C of some stock units for £100m and partly by
cancellation of the remaining stock units in exchange for the issue to Caledonia of new

redeemable preference shares in B & C. The new redeemable preference shares would be
redeemed in four equal tranches at a price of approximately £81.1m for each tranche at the wish
of either the holder or B & C on 31 December of each of the years 1988 to 1991. There were
provisions as to dividends which are immaterial for the present purposes. In order for Caledonia
to be sure that it would receive its £81.1m-odd in each of the years 1988 to 1991 even if B & C
failed to redeem the relevant tranche of the shares, Caledonia was to be granted the right to sell
those tranches of its redeemable preference shares at the redemption prices to a company called
Tindalk Ltd (hereafter referred to as “Tindalk”) formed for the purpose which would be financed
by six banks. Further, B & C was to covenant with the six banks that it would conduct its affairs
so as to maintain certain asset rates. Any breach of covenant would give rise to a claim in
damages by the banks against B & C. The scheme involved a reduction of the capital
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of B & C and therefore required the sanction of the court. On 12 October 1987, this court made
an order sanctioning the scheme and confirming the reduction of capital. On 16 October 1987 B
& C purchased 21m-odd stock units from Caledonia for £100m and issued the new redeemable
preference shares to Caledonia. Thereafter the first tranche of “A” class redeemable preference
shares was redeemed at its proper price on 31 December 1988, and the second tranche of “B”
class of such shares was so redeemed on 31 December 1989. As I have said, in the summer of
1990 B & C was held to be or to be likely to become insolvent and was placed in administration.
The administrators are still running B & C and endeavouring to sort out the various claims.
Naturally B & C did not redeem either the “C” class redeemable preference shares on 31
December 1990, or the “D” class redeemable preference shares on 31 December 1991. Further,
B & C was in breach of its covenants to the six banks. Caledonia exercised its right to require
Tindalk to purchase the third tranche of “C” class preference shares, which was effected on 27
June 1991, and the fourth tranche of “D” class preference shares which was effected on 23 July
1992 – a date after issue of the writ herein. Tindalk was provided with finance to make its
purchases from Caledonia by loans from the six banks. Those loans are likely to be irrecoverable
from Tindalk since the preference shares held by it are unlikely to be of any value. Thus
Caledonia has received the same sum of money as it would have received as a shareholder if all
its preference shares in B & C had been redeemed although two tranches were not so redeemed.
The six banks have financed Tindalk's purchase of two tranches of preference shares and the six
banks claim damages for breach of covenant by B & C in the amount paid to finance the two
purchases. The economic effect is that instead of the sum required to redeem the class “C” and
class “D” preference shares being paid out of shareholders' funds, and therefore ranking behind
creditors, the sum claimed by the six banks as damages (which is the same amount as has been
paid to the former shareholder Caledonia) will rank as a creditor's claim equally with other
creditors. Plainly creditors of B & C will be much disadvantaged by the result which is said to
have been arranged.'
The scheme of arrangement was achieved using three agreements. The loan agreement dated 8
October 1987, was between five of the banks and Tindalk. Under that agreement the banks made
available a loan facility to Tindalk for the sole purpose of enabling Tindalk to comply with the
obligation in the option agreement to purchase the redeemable preference shares from Caledonia.
On the same day the same banks, Caledonia and B & C signed the 'stand-by agreement'. The

purpose of the stand-by agreement was to provide a facility for use by B & C if it had sufficient
distributable reserves, but insufficient cash flow to enable it to make dividend or redemption
payments in relation to the preference shares on the due date. The stand-by agreement contained
in cl 18 a covenant by B & C to the banks to comply with the covenants and undertakings in an
agreement that was proposed, called the option agreement, and in cl 19 to indemnify the banks
against any loss or expense which any of them might sustain or incur as a
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consequence of default by B & C in the performance of any obligations expressed to be assumed
by it in the stand-by agreement.
After the order of the court of 12 October 1987 sanctioning the scheme and the reduction of
capital, B & C, the first five plaintiffs and Caledonia entered into the option agreement on 16
October 1987. It contained terms the effect of which are set out in the judge's summary of events
which I have quoted. In effect Tindalk granted to Caledonia the right (a put option) to require
Tindalk to purchase all or some of Caledonia's preference shares at a price equal to that which
would have been payable by the company on redemption. Tindalk also granted to Caledonia the
right to require Tindalk to pay to Caledonia an amount equal to the price which would have been
payable by the company on redemption in respect of each preference share then held by
Caledonia. The obligation of Tindalk in relation to the put option would be guaranteed by the
banks in proportions in which they had agreed to participate in the option agreement. It also
contained in cl 6.01 covenants by B & C of which the following are relevant:
'6. Covenants and Undertakings
6.01 B & C shall . . . (3) procure that the amounts standing to the credit of the Redemption
Reserve shall at all times be equal to the amounts set out below:
From the date hereof up to and including 31st December 1988: £275,000,000;
From 1st January 1989 until all the Preference Shares have been redeemed: an amount equal to
the amount required to redeem the outstanding Preference Shares (including the premium on
redemption) together with all dividends which would fall due to be paid thereon in respect of any
period down to the due date of redemption;
(4) procure that the profit on ordinary activities before Finance Charges, taxation and
extraordinary items in each of B & C's financial years (as shown by the audited consolidated
profit and loss account of the Group for the relevant financial year) will be at least 175% of the
aggregate of the Finance Charges in respect of such financial years . . .
(8) not make or agree to any prepayment of any sums payable under the CULS [the existing
convertible subordinated unsecured loan] . . .
(10)(a) procure that the outstanding principal amount (including any fixed or minimum premium
payable on final redemption) for the time being outstanding of all moneys borrowed (whether

secured or not) of B & C and the Non-Financial Subsidiaries (excluding moneys borrowed by B
& C from a Non-Financial Subsidiary or by a Non-Financial Subsidiary from B & C or another
Non-Financial Subsidiary) shall not exceed an amount equal to 4 times the Adjusted Capital and
Reserves of B & C; (b) procure that the outstanding principal amount (including any fixed or
minimum premium payable on final redemption) for the time being outstanding of all moneys
borrowed of B & C (whether secured or not) shall not exceed an amount equal to twice the
Adjusted Capital and Reserves of B & C . . .
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(12) supply the Company with copies of its published audited consolidated and unconsolidated
financial statements, together with an Auditor's certificate . . .'
The sixth plaintiff was not party to the option agreement, but the statement of claim alleges that
on or about 19 July 1989, the third and sixth plaintiff banks were shown a draft supplemental
agreement with a view to them taking over the obligations of one of the other banks which had
signed the option agreement. That draft contained representations by B & C that it was not in
breach of any of the covenants and undertakings contained in cl 6.01 of the option agreement. It
is said by the third and sixth plaintiffs that they entered into the supplemental agreement of 5
October 1989, relying upon those representations. Thus the option agreement was modified in
1989 with the result that the third and sixth plaintiffs took over the obligations of one of the
banks which had originally entered into it, with certain immaterial modifications.
On 16 July 1991, the six banks and Tindalk issued a writ against B & C claiming damages for
breach of contract, a declaration that B & C was liable to indemnify the banks against loss and
damage and in the case of the third and six plaintiffs, damages for misrepresentation. The claims
made by the plaintiffs fell into three categories. First, claims by five of the banks for damages for
breach of contract by reason of B & C's failure to perform the covenants in cl 6.01 of the option
agreement to which I have referred. In the special case those claims are referred to as the primary
creditor claims. Second, claims pursuant to cll 18 and 19 of the stand-by agreement because it is
alleged that B & C was liable to indemnify the plaintiffs in respect of all losses and expenses
they suffered as a result of the breaches of covenant and for breach of the stand-by agreement.
Those claims are referred to in the special case as the further creditor claims. Third, claims by
the third and sixth plaintiffs for loss caused as a result of the alleged misrepresentations made by
B & C in the draft agreement which ultimately became the supplemental agreement of 1989.
Those claims are referred to as the misrepresentation claims.
The defence is contained in 43 pages of pleadings which include two pages of definitions. I need
not refer to all the matters pleaded, but it is sufficient to record that B & C allege inter alia that
the claims made cannot succeed having regard to certain principles of law, and because they
offend ss 151 and 178 of the Companies Act 1985 (the 1985 Act). That encouraged the parties to
agree 'A Special Case for the Opinion of the Court'. The matters upon which the opinion of the
court was sought are set out in paras 48, 49 and 50 of that special case. It is those questions
which the judge answered and which are the subject of this appeal. I will therefore deal with
those relevant to this appeal in, I believe, a logical order, using the paragraph numbers of the
special case.

1. Section 178 of the Companies Act 1985
Question 48(d)(ii) (primary creditor claims)
'Whether liability on the part of the Company, as claimed in the Primary Creditor Claims, is
precluded by s. 178(2) of the 1985 Act.'
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Section 178 of the 1985 Act is as follows:
'178.—Effect of company's failure to redeem or purchase. (1) This section has effect where a
company has, on or after 15th June 1982,— (a) issued shares on terms that they are or are liable
to be redeemed, or (b) agreed to purchase any of its own shares.
(2) The company is not liable in damages in respect of any failure on its part to redeem or
purchase any of the shares.
(3) Subsection (2) is without prejudice to any right of the holder of the shares other than his right
to sue the company for damages in respect of its failure; but the court shall not grant an order for
specific performance of the terms of redemption or purchase if the company shows that it is
unable to meet the costs of redeeming or purchasing the shares in question out of distributable
profits.
(4) If the company is wound up and at the commencement of the winding up any of the shares
have not been redeemed or purchased, the terms of redemption or purchase may be enforced
against the company; and when shares are redeemed or purchased under this subsection, they are
treated as cancelled.
(5) However, subsection (4) does not apply if—(a) the terms provided for the redemption or
purchase to take place at a date later than that of the commencement of the winding up, or (b)
during the period beginning with the date on which the redemption or purchase was to have
taken place and ending with the commencement of the winding up the company could not at any
time have lawfully made a distribution equal in value to the price at which the shares were to
have been redeemed or purchased.
(6) There shall be paid in priority to any amount which the company is liable under subsection
(4) to pay in respect of any shares—(a) all other debts and liabilities of the company (other than
any due to members in their character as such), (b) if other shares carry rights (whether as to
capital or as to income) which are preferred to the rights as to capital attaching to the firstmentioned shares, any amount due in satisfaction of those preferred rights; but subject to that,
any such amount shall be paid in priority to any amounts due to members in satisfaction of their
rights (whether as to capital or income) as members.'
It is common ground that preference shares were issued to Caledonia upon terms that they would
be redeemed by B & C and therefore the requirements of sub-s (1) of s 178 are satisfied. The

dispute between the parties concerns the words 'damages in respect of any failure on its part' in
sub-s (2).
On behalf of B & C, Mr Stubbs QC submitted that the words 'in respect of' had the meaning of
'some connection or relation between the two subject matters to which the words refer'. That
being so, he submitted, there could be no doubt that the section applied to the primary creditor
claims with the result that B & C were not liable to pay damages to the banks. B & C had failed
to redeem the preference shares and the damages sought were connected and had a relationship
with that claim because the breaches of covenant in cl 6 of the option agreement and the failure
to redeem arose from the same cause. Further, the payment to the banks as damages of sums
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equivalent to those lent to Tindalk which were then paid to Caledonia would be the same as
paying the redemption value of the preference shares. The covenants in the option agreement had
precisely the same effect as a covenant by B & C to the plaintiff banks that B & C would redeem
the preference shares as and when required.
On behalf of the plaintiffs Mr Potts QC submitted that the words 'in respect of' referred to the
damages for which B & C would (apart from the subsection) be liable to pay for breach of its
obligations under the terms of the issue to redeem the shares. He went on to submit that the
subsection, read in the context of the Act as a whole, was only concerned with remedies of
shareholders in respect of a failure to redeem; in essence damages for breach of the contract
requiring redemption.
Harman J did not accept or reject Mr Potts's argument that the subsection was only concerned
with claims by shareholders, but accepted his main submission that the subsection was only
concerned with damages for the failure of the obligation to redeem. He therefore decided the
question in the negative.
Both parties cited authority as to the way that courts have construed the words 'in respect of' as
used in other statutes. For myself, I have only found those authorities of limited help as words,
such as those under consideration, have to be construed in context and therefore caution is
necessary before adopting reasoning used by judges when considering the same words in a
different context.
The words in the subsection are in my view clear. To decide whether a company is excused
liability to pay damages, the court should ask itself whether there has been a failure to redeem
and if so, are the claimed damages in respect of that failure, in the sense of being damages
recoverable because of the failure to redeem? The loose connection or relationship suggested by
B & C is not sufficient. The damages claimed by the plaintiffs in the present case are in respect
of breaches of covenants in the option agreement and not in respect of the failure to redeem?
That conclusion is, I believe, consistent with the 1985 Act as a whole. Section 159 gives a
company the right to issue redeemable shares which are liable to be redeemed at the option of the
company or the shareholder. Section 160 provides for the way that such shares may be
redeemed. Sections 160 to 169 are concerned with the powers and duties of companies to

purchase their own shares. Section 178 contemplates a case where the company has either agreed
to purchase its shares or to redeem shares from shareholders and fails to do so. The section then
provides the result, namely, no damages are recoverable (see s 178(2)) and specific performance
cannot be ordered (see s 178(3)), but the shareholder has the right to enforce redemption (see s
178(4) and (5)) with deferred priority (see s 178(6)).
There is in my view much force in the submission by Mr Potts that the damages referred to in s
178(2) are damages claimed by a shareholder in respect of the failure by the company to redeem.
However, I do not believe it is necessary to come to any concluded view upon the matter.
The cases cited support the construction of s 178(2) to which I have arrived.
In McGahie v Union of Shop, Distributive and Allied Workers 1966 SLT 74 Lord Fraser
considered a claim by a member of a trade union brought
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against the union for damages in respect of the failure by the union timeously to pursue a claim
on her behalf against her employers in respect of injury which she had sustained in their
employment. The accident occurred in 1957 and her action was raised in February 1964. The
union pleaded that the action was time barred by virtue of s 6(1)(a) of the Law Reform
(Limitation of Actions) Act 1954:
'No action of damages where the damages claimed consist of or include damages or solatium in
respect of personal injuries to any person shall be brought in Scotland against any person unless
it is commenced [within the appropriate period].'
Lord Fraser held that the claim was not statute barred since the damages claimed were not
damages 'in respect of personal injuries', but were damages for allowing her right of action
against her employers to lapse. His reasons are encapsulated in this passage from his judgment
(at 75):
'The matter was put correctly, I think, by senior counsel for the pursuer, thus:—The expression
“damages in respect of personal injuries” may be paraphrased as “compensation for a wrong
consisting of personal injuries”; but the pursuer in this action seeks compensation for a wrong
consisting of allowing her right of action against her employers to lapse without having been
exercised. Therefore, said senior counsel, the damages are not in respect of personal injuries. No
doubt this action will necessitate inquiry into the nature and extent of the personal injuries
sustained by the pursuer, but that is, in my opinion, only for the purpose of evaluating the right
that she has lost or (what is the same thing) of quantifying her loss.'
The reasoning of Lord Fraser is apposite to the present case. The damages the plaintiffs seek are
compensation for breach of the covenants in cl 6 of the option agreement; not compensation in
respect of the failure to redeem. No doubt the action for breach of covenant will necessitate
enquiry as to the cost of the failure to redeem the shares, but that is only for ascertaining the
value of the loss for breach of the covenant.

McGahie's case was cited to Croom-Johnson J in Ackbar v C F Green & Co Ltd [1975] 2 All ER
65, [1975] QB 582. The plaintiff in that case had been injured in an accident while travelling as a
passenger in his own lorry. He discovered that the defendants, his insurance brokers, had failed
to carry out his instructions to obtain passenger liability insurance for the lorry. More than three
years, but less than six years, after the date of the accident the plaintiff, who had been unable to
recover his losses from any insurers, issued a writ claiming damages from the defendants for
breach of their contractual duty to obtain the insurance. The defendants contended inter alia that
the damages claimed were statute barred because they did 'consist of or include damages in
respect of personal injuries'. Croom-Johnson J said ([1975] 2 All ER 65 at 68, [1975] QB 582 at
588):
'In the end if one asks the question here “What is this action all about?”, one gets the answer that
it is about an alleged breach of contract by the defendants, as a result of which the plaintiff lost
the
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chance or right to recover his loss either from the driver or from his own insurers. I do not think
that the damages sought in this action consist of or include damages in respect of personal
injuries. Those damages, which might have been recovered heretofore, are only the measure of
the damages now claimed. Accordingly, I find that the proviso has no application and that the
period of limitation is six years in this case.'
What is the plaintiffs' action all about in this case? It is about a breach of contract for failure to
comply with the covenants. It may be that the damages will be equivalent to the damages for
failure to redeem, but that does not mean that the damages are in respect of the failure to redeem.
Mr Stubbs submitted that as the McGahie and Ackbar cases were decisions upon the wording of
the Limitation Act 1939 and the Law Reform (Limitation of Actions etc) Act 1954, they could
not be determinative of the meaning of the words 'in respect of' in the 1985 Act. That submission
is right. However, I believe the reasoning of the judges to be persuasive. He also submitted that
those cases differed from the present because the causes of action were based on a further wrong,
whereas in the present case the action was, in effect, about the failure of B & C to redeem the
shares. That submission is wrong. In the McGahie and Ackbar cases there were accidents and the
causes of action relied on were in contract. In the present case there was a failure to redeem and
the cause of action was the breach of the covenants in the option agreement.
Mr Stubbs also referred us to authority which, he submitted, supported his construction of the
words 'in respect of'. In Trustees Executors and Agency Co Ltd v Reilly [1941] VLR 110, a
mortgagee sought possession for failure to pay the interest due. The defence was that no notice
had been given to one of the defendants, a farmer, as was required by the Farmer's Protection Act
1940. The application for possession came before the police magistrate. He held that the
application was not a step in an action, process or proceeding, whether judicial or extra-judicial,
in respect of a debt. Clearly the magistrate was wrong, as Mann CJ pointed out. He said (at 111):

'The words “in respect of” are difficult of definition, but they have the widest possible meaning
of any expression intended to convey some connection or relation between the two subjectmatters to which the words refer. This was a proceeding in which the complainant had to prove,
firstly, that the defendant was his tenant. He did that by the production of the mortgage and
reference to the attornment clause therein. He then had to prove that the tenancy thereby created
had been duly determined and the magistrate found that the tenancy had been terminated because
the defendant had given grounds for such determination by not paying the interest due under the
mortgage. That was a breach of covenant which under the express terms of the mortgage
authorised the mortgagee in the position of a landlord to bring the tenancy to an end, and but for
proof of that breach of covenant, or in other words, of non-payment of a debt due, the whole
proceedings must have failed because the complainant would have failed to show that the
tenancy had been duly determined by notice to quit. Those facts are
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sufficient to justify the use of the language of section 5(1), and to make it a case which could
rightly be said to be a proceeding “in respect of” a debt of the defendant. The defendant, being a
farmer, the case consequently came within section 5, and therefore, the proceedings were
admittedly not well founded by reason of the absence of notice to the farmer pursuant to that
section.'
In that case, an essential, perhaps the essential, ingredient to establish the right to possession was
the debt. Thus the application was in respect of a debt although it was not to recover the debt.
That can be contrasted with the present case where the cause of action for breach of the
covenants did not depend upon the failure to redeem. The statement that the words 'in respect of'
have 'the widest possible meaning of any expression intended to convey some connection or
relation between two subject matters', when read in context, are not persuasive as to the meaning
of s 178(2) of the 1985 Act.
Mr Stubbs also relied on Howe v David Brown Tractors (Retail) Ltd [1991] 4 All ER 30. In that
case the plaintiff and his father were farmers trading under the name of W & J Howe. In August
1982 the defendants supplied the firm with a tractor and recotiller. On 23 January 1985 the
plaintiff was standing on the recotiller when the guard gave way and his leg came into contact
with the machinery, which was in motion. As a result his leg had to be amputated. The primary
limitation period for any claim by the plaintiff in respect of his injuries expired on 22 January
1988, three years after the accident. The writ was issued on 8 July 1988, claiming damages in
tort for negligence and breach of statutory duty. The defence pleaded the statute of limitations.
Thereafter the plaintiff took out a summons seeking an order under s 33 of the Limitation Act
1980 to disapply s 11 and to add the firm as a plaintiff so as to allege breach of contract by the
defendants. That application to amend was opposed. As a requirement of deciding whether the
amendment should be allowed, the Court of Appeal had to decide whether the claim for breach
of contract fell within s 11 of the Limitation Act 1980. Stuart-Smith LJ, after citing the Ackbar
and McGahie cases, said (at 36):
'“What is the firm's action all about?” the answer is that it is a claim for damages consisting of
loss of profit caused by breach of contract or negligence on the part of the defendant, resulting

from the personal injury to the plaintiff. The essential distinction between the present case and
Ackbar's case is that the same facts which give rise to the personal injury and breach of duty to
the plaintiff give rise to the breach of duty, albeit a different duty, owed to the firm. It is the
supply of a dangerous machine which constitutes the breach of duty in tort to the plaintiff and
causes his personal injury and pecuniary loss resulting from such injury. It is the supply of the
dangerous machine which constitutes the breach of contractual duty owed to the firm to supply a
machine of merchantable quality fit for its purpose; this breach of duty only causes financial loss
to the firm because of the loss resulting from the personal injury to the plaintiff. In my judgment
the words “in respect of” are wide enough to embrace such a claim and I find nothing
inconsistent in this result with the reasoning of Croom-Johnson J in Ackbar's case.'
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Mr Stubbs submitted that that case afforded a near perfect analogy with the present case, where
the breach of covenant caused the failure to redeem and that failure to redeem in turn caused
pecuniary damage to the covenantee. I cannot accept that submission. In Howe's case there were
two causes of action relied on namely, breach of contract by the firm and negligence by the
individual plaintiff. The same facts lay at the root of both claims and the damages arising from
the breach of contract were the losses incurred as a direct result of injury. In the present case the
plaintiffs' claim is for breach of the covenants and the damages claimed are those arising as a
direct result of those breaches. The action is not for breach of the agreement to redeem the shares
which is a different act to breach of the covenant, nor is it for the damage arising from the failure
to redeem.
It was also submitted that guidance could be obtained from the judgments in Bank of New South
Wales v Commonwealth (1948) 76 CLR 1 and R v Londonderry Justices [1972] NI 91 and that
what was said in those cases should be preferred to the reasoning in the Ackbar and McGahie
cases. I think not. I, like the judge, do not find the decisions in those cases upon constitutional
matters to be helpful.
For myself, I have no doubt that Harman J was right to conclude that the primary creditor claims
were not for damages in respect of the failure by B & C to redeem the shares, and therefore B &
C was not excluded from liability pursuant to s 178(2) of the 1985 Act. The words in the
subsection are in my view concerned with claims for damages for breach of a company's duty to
redeem shares. If there had been doubt upon the matter, it would, pursuant to the principles
enunciated in Pepper v Hart [1993] 1 All ER 42, [1993] AC 593, have been appropriate to look
at proceedings in Parliament to see whether there was a clear statement of intention directed to
the issue. That being so, we had drawn to our attention certain questions asked in the House of
Lords (424 HL Official Report (5th series) col 1001), and the answers given by Lord Mackay of
Clashfern. Lord Bruce of Donington quoted the amendments which became sub-ss (2) and (3) to
s 178 and asked for an explanation.
'Lord Mackay of Clashfern:Yes, my Lords. The purpose of subsection (2) is to prevent the
remedy of damages for reasons which I explained earlier, because it would mean that this
shareholder would have a priority over others in a liquidation. What subsection (3) is saying is

that subsection (2), cutting off the right of damages is without prejudice to the other rights to
enforce the contract that the shareholder has.
Lord Wedderburn of Charlton: My Lords, perhaps the noble and learned Lord could add a little
more. Are we to understand that the word “damages”, which is excluded, does or does not
include compensation for breach of equitable obligations, other types of compensation in
restitution or remedies of that kind?
Lord Mackay of Clashfern: My Lords, the intention is to exclude rights of action for damages for
breach of the contract, the contract being the contract for the redemption or purchase of the
shares. It is that right of action which is excluded.'
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Although I am not certain that Lord Mackay had in mind all the considerations that were placed
before us, I take comfort from the fact that the conclusion that I have come to as to the
construction of s 178(2) coincides with the intention that was expressed in the passage from
Hansard that I have quoted.
Question 49(d)(ii) (further creditor claims)
Question 50(d)(i) (misrepresentation claims)
These paragraphs raised for consideration the question whether liability for the further creditor
claims and the misrepresentation claims was precluded by s 178(2) of the 1985 Act. As the
parties accepted that the arguments in relation to these questions were essentially the same as
those that I have considered in relation to para 48(d)(ii) and that the conclusion reached must be
the same, I decide that the judge correctly answered both the above questions in the negative.
2. Section 151 of the Companies Act 1985
Question 48(d)(iii) (primary creditor claims)
'Whether to the extent that breaches of the covenants by the Company would impose a liability in
damages upon the Company as claimed in the Primary Creditor Claims the entry into and
execution of the Option Agreement by the Company was (but for the provisions of s 153(3)(e) of
the 1985 Act) unlawful by reason of s 151(1) of that Act when read in conjunction with s
152(1)(a)(ii) of that Act . . .'
The relevant parts of ss 151 and 152 are:
'151.—Financial assistance generally prohibited. (1) Subject to the following provisions of this
Chapter, where a person is acquiring or is proposing to acquire shares in a company, it is not
lawful for the company or any of its subsidiaries to give financial assistance directly or indirectly
for the purpose of that acquisition before or at the same time as the acquisition takes place.
(2) Subject to those provisions, where a person has acquired shares in a company and any
liability has been incurred (by that or any other person), for the purpose of that acquisition, it is

not lawful for the company or any of its subsidiaries to give financial assistance directly or
indirectly for the purpose of reducing or discharging the liability so incurred.
(3) If a company acts in contravention of this section, it is liable to a fine, and every officer of it
who is in default is liable to imprisonment or a fine, or both.
152.—Definitions for this Chapter.
(1) In this Chapter—(a) “financial assistance” means—(i) financial assistance given by way of
gift, (ii) financial assistance given by way of guarantee, security or indemnity, other than an
indemnity in respect of the indemnifier's own neglect or default, or by way of release or waiver,
(iii) financial assistance given by way of a loan or any other agreement
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under which any of the obligations of the person giving the assistance are to be fulfilled at a time
when in accordance with the agreement any obligation of another party to the agreement remains
unfulfilled, or by way of the novation, of, or the assignment of rights arising under, a loan or
such other agreement, or (iv) any other financial assistance given by a company the net assets of
which are thereby reduced to a material extent or which has no net assets . . .'
It is the contention of B & C that the entry into the option agreement and in particular the
covenants in cl 6 constituted 'financial assistance' for the purpose of the original acquisition by
Caledonia of the preference shares issued to it under the scheme and the prospective acquisitions
of preference shares by Tindalk on the exercise by Caledonia of the put option. It was submitted
that the financial assistance given was by way of 'indemnity' (see s 152(1)(a)(ii)) or alternatively
'other financial assistance' as referred to in s 152(1)(a)(iv). The plaintiffs submitted that B & C
had not provided assistance, let alone financial assistance, let alone financial assistance for the
purpose of the acquisition of shares and in any case nothing that was agreed between them and B
& C constituted an indemnity. Harman J held that there was:
'no indemnity connected with any of the three relevant transactions and accordingly under the
definition no financial assistance was provided by B & C in connection with any of those
transactions' (see p26, ante).
Section 152(1) contains definitions of the words 'financial assistance', but by using the words
'financial assistance' in each form of definition it is a requirement that the actual transaction must
be of the type mentioned, and must also amount to financial assistance. Thus under s
152(1)(a)(ii) there must, for instance, be an indemnity which gives assistance for the purpose of
acquisition of the shares which is of a financial nature. Against that background I turn first to
decide whether the covenants amounted to an indemnity.
Mr Stubbs submitted that the word 'indemnity' should be given its ordinary dictionary meaning,
namely, a security or protection against contingent hurt, damage or loss or compensation for loss.
That being so, B & C, by entering into the option agreement (containing the covenants), gave an

indemnity by providing the banks with security or protection against contingent hurt or loss or
compensation for loss.
I cannot accept that submission as it starts from a dictionary definition of the word 'indemnity'
when the word is used in the statute in a legal sense, and the submission then seeks to equate
covenants in the agreement, which give a right to damages, with an indemnity. Section 152
contains reference to a number of legal terms of which 'indemnity' is only one. All have their
normal legal meaning. A guarantee is different to an indemnity. Both words have a recognised
legal meaning, namely that given by Holroyd Pearce LJ in Yeoman Credit Ltd v Latter [1961] 2
All ER 294 at 296, [1961] 1 WLR 828 at 831:
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'An indemnity is a contract by one party to keep the other harmless against loss, but a contract of
guarantee is a contract to answer for the debt, default or miscarriage of another who is to be
primarily liable to the promisee.'
The fact that there may be a contract under which a party may recover the same amount by way
of damages as he would have recovered under an indemnity is not sufficient to convert that
contract into an indemnity (see Speller & Co v Bristol Steam Navigation Co (1884) 13 QBD 96
at 101 and Birmingham and District Land Co Ltd v London and North Western Rly Co (1886)
34 Ch D 261 at 271).
Mr Stubbs sought to persuade us that the word 'indemnity' should not be given its normal legal
meaning with the aid of certain conclusions of Hoffmann J in Charterhouse Investment Trust Ltd
v Tempest Diesels Ltd [1986] BCLC 1. He said (at 10):
'There are two elements in the commission of offence under s 54 [the section that preceded s
151]. The first is the giving of financial assistance and the second is that it should have been
given “for the purpose of or in connection with” in this case, a purchase of shares . . . There is no
definition of giving financial assistance in the section, although some examples are given. The
words have no technical meaning and their frame of reference is in my judgment the language of
ordinary commerce. One must examine the commercial realities of the transaction and decide
whether it can properly be described as the giving of financial assistance by the company,
bearing in mind that the section is a penal one and should not be strained to cover transactions
which are not fairly within it.'
It was submitted that as the words 'financial assistance' had no technical meaning and their frame
of reference was the language of ordinary commerce, the word 'indemnity' should be similarly
construed. The fallacy in that submission is clear. The words 'financial assistance' are not words
which have any recognised legal significance whereas the word 'indemnity' does. It is used in the
section as one of a number of words having a recognised legal meaning.
Mr Stubbs also referred us to Plaut v Steiner (1989) 5 BCC 352. In that case Morritt J held that
two transactions amounted to financial assistance by way of a gift within s 152(1)(a)(i). The first
concerned a sum of £5,778 which did not represent consideration for any asset acquired, but was

a compensatory payment designed with others to secure equality of value between two groups.
The second related to about £145,000 of a payment of £395,000 which was made to make an
option attractive. He held that they were payments for which the particular companies did not
receive any consideration and concluded that the obligations to pay involved giving financial
assistance by way of a gift. It was submitted that to arrive at the conclusion he did, the judge had
to construe the word 'gift' as covering transactions which would not in law amount to a gift in
that they were just overpayments. It is not apparent to me that the judge did not attach to the
word 'gift' in s 152(1)(a)(i) its normal legal meaning. Overpayments may or
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may not be gifts depending upon the circumstances and in that case, I believe, the judge took into
account the reality of the transactions rather than their form. In any case the judgment does not
throw light upon the true meaning of the word 'indemnity' in sub-s (1)(a)(ii). Therefore this
authority does not suggest that the conclusion that I have reached is wrong.
To succeed on this appeal B & C also had to establish that the scheme amounted to 'financial
assistance' and with that end in view counsel made submissions as to the meaning of those
words. As Hoffmann J pointed out in Charterhouse Investment Trust Ltd v Tempest Diesels
Ltd [1986] BCLC 1 at 10 the term 'financial assistance' should be given its normal commercial
meaning. Thus the section requires that there should be assistance or help for the purpose of
acquiring the shares and that that assistance should be financial.
The plaintiffs submitted that B & C had never provided assistance, let alone financial assistance,
for the purpose of acquiring the shares. They accept that the giving of the covenants in cl 6 may
have induced the plaintiffs to enter into the commitments that they did, but submitted that the
covenants did not financially assist anybody to buy shares. Mr Potts drew to our attention
Industrial Equity Ltd v Tocpar Pty Ltd [1972] 2 NSWLR 505 in which Helsham J drew a similar
distinction between financial assistance and inducement. The facts of that case are complicated
but his reasoning is apparent from this passage of his judgment (at 514):
'The plaintiff argues that Country Producers is required to, or will at some stage in the future,
provide money to a company to be formed so as to enable each share in that new company to
have an asset backing of seventy-five cents per share . . . The requirement of Country Producers
to provide this money for this purpose is claimed to be the giving of financial assistance by
Country Producers in connection with the purchase by Tocpar of shares in Country Producers to
be acquired pursuant to the take-over of the scheme from present shareholders. But the
possibility, probability or enforceable requirement of Country Producers to provide in the future
an asset backing for shares in a company to be formed by payment of a premium by it on shares
to be acquired by it in that company cannot, in my view, be said to be the giving of financial
assistance in connection with the acquisition of shares under the take-over scheme . . . An offer
of an advance, if that is what Country Producers offered, to be made to a third party if a
purchase, without any help from it, of its shares is concluded, cannot in my view be said to be an
agreement or threat to give financial assistance in connection with the purchase of its shares. The
offer of Country Producers, if it constituted an offer, or the indication of intention to provide an
asset backing for a new company might amount to encouragement by Country Producers for its

shareholders to accept the take-over offer, and was certainly intended as an inducement to them
to accept Tocpar's offer and to reject that of Jeperion. But to say that it amounts to a promise to
give financial assistance in connection with the purchase of the shares when the purchase will
have been completed is to attempt to extend s 67 beyond its limits.'
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A similar view was expressed by the Supreme Court of New South Wales in Burton v Palmer
[1980] 2 NSWLR 878. Mahoney J said (at 889–890):
'The fact that a company undertakes obligations, absolute or contingent, in connection with the
proposal for the transfer of its shares does not of itself constitute the giving of financial
assistance. As I said, the fact that a company facilitates a proposal for such a transfer will not
involve it necessarily in contravention of s 67. Thus, a company may answer requests for
information relevant to the proposed transfer knowing that it does so in circumstances such that
it will be liable for damages if, for lack of care, the information is incorrect: (cf Mutual Life and
Citizens' Assurance Co Ltd v Evatt [1971] 1 All ER 150, [1971] AC 793). But, by answering
such requests, the company does not thereby give financial assistance. There may, of course, be
circumstances in which the obligations entered into by a company are entered into for a collateral
purpose: in such circumstances it may be that the company will, in the particular case, be giving
financial assistance. But, collateral purpose aside, if s 67 is to be relevant, there must be more
than the incurring, in connection with the transfer of shares, of an obligation which may involve
the company in the payment of money. The obligation must be such that it is properly to be
categorized as financial assistance. An obligation of a different kind, eg, an obligation to permit
inspection of its books and records, will not constitute the giving of financial assistance simply
because, if it is broken, the company will be liable to pay damages. I do not mean by this that the
relevance of s 67 is to be determined by a schematic analysis of the obligation undertaken. The
words “financial assistance” are words of a commercial rather than a conveyancing kind and the
form of the obligation or transaction will not be conclusive. Thus a loan ostensibly given by a
third party may, in the context of “a round robin” of cheques, be seen as financial assistance in
connection with the sale of the shares: see Wallersteiner v Moir [1974] 3 All ER 217, [1974] 1
WLR 991. And a loan given by the company after the sale has been completed may, in particular
circumstances be such: in the example given in the Greene Report, the Act might be
contravened: cf Glennon v Comr of Taxation (1972) 127 CLR 503 at 510. Similarly, a warranty
given with the intention that the company will be called upon to pay damages and to provide
funds in connection with the transfer of its shares will contravene the section. But that is not the
present case.'
That statement of the way to approach s 67 of the Australian Companies Act 1961 is, I believe,
applicable to s 151 of the 1985 Act. No doubt, as pointed out by Mahoney J, there will be cases
where the court will look behind the form to see whether there was a collateral purpose and if so
conclude that financial assistance was provided; this is not such a case. The purpose of the
covenants in the option agreement was to reassure Caledonia. The covenants were bona fide
covenants the performance of which did not involve giving of any financial assistance. The fact
that breach of the covenants might render B & C liable to damages did not mean that B & C gave
financial assistance thereby.
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The judge rightly in my view concluded that s 151 did not preclude the primary creditor claims.
The option agreement did not amount to financial assistance for the purpose of acquisition of the
shares. He correctly answered question 48(d)(iii) in the negative.
Question 49(d)(iii) (further creditor claims)
The parties agreed that their submissions as to the effect of s 151 upon the further creditor claims
were essentially the same as those made on the primary creditor claims. Therefore for the reasons
already given, I conclude that the judge correctly answered this question in the negative.
Question 50(d)(iii) (misrepresentation claims)
B & C put forward the same submissions on s 151 in respect of the misrepresentations claims,
but also submitted that by making the alleged misrepresentations with the intention that they
would be acted on, they provided the two banks concerned with an indemnity within the meaning
of that word. Alternatively, B & C, by making the representations with the intention that they
would be acted on, entered into a transaction which, even if not taking the form of a contract
indemnity, had precisely the same effect.
From what I have already said, it is quite clear that those submissions cannot be accepted. I
cannot understand how the making of misrepresentations by B & C could amount to the
provision by them of an indemnity. The misrepresentations may have amounted to a wrong for
which the law provides a remedy in the form of damages which could be equivalent in amount to
the sum that would be awarded pursuant to a contract of indemnity; but to suggest that the
misrepresentations themselves amount to an indemnity is in my submission totally
unsupportable.
3. Principles of law (Trevor v Whitworth)
Question 48(d)(i) (primary creditor claims)
'Whether to the extent that breaches of the covenants by the Company would impose a liability in
damages on the Company as claimed in the Primary Creditor Claims the Option Agreement was,
so far as the Company was concerned, ultra vires and unenforceable against the Company or
such a liability on the part of the Company is precluded having regard to the principles applied in
Trevor v Whitworth (1887) 12 App Cas 409, [1886-90] All ER Rep 46 and Re Walters' Deed of
Guarantee, Walters' 'Palm' Toffee Ltd v Walters [1933] Ch 321, [1993] All ER Rep 430 and/or
having regard to the provisions of Chapter IV of Part V (reduction of capital) and Part VIII
(distribution) of the 1985 Act.'
Harman J affirmed the rule in Trevor v Whitworth. He said (see p6, ante):
'The first set of questions set out in para 48 concerns the rule of company law usually called “the
rule in Trevor v Whitworth” . . . In my judgment there are two fundamental principles of

company law which can be seen in the cases cited. The first of those principles goes back to the
earliest days of English limited liability companies. The principle is
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that a company cannot return capital to its members save by a reduction of capital sanctioned by
the court.'
He went on to review the authorities in which that principle had been enunciated from the middle
of the nineteenth century until the present day. He came to the second principle which he stated
in this way (see p15, ante):
'The second fundamental principle of company law established by the cases is that no company
may make truly gratuitous dispositions of its assets.'
After reviewing the authorities in which that principle had been applied, he concluded that an
obligation to pay damages by B & C to the banks was a return of capital, and was an obligation
to make a gratuitous payment by B & C at a time when it had no distributable profits. That being
so, he concluded that the obligation could not be enforced and was ultra vires. He therefore
would have answered this question in the affirmative and in B & C's favour. However he went
on to decide whether the order of the court which sanctioned the scheme of arrangement had the
effect of rendering the obligation of B & C lawful. He decided that it did and therefore answered
the question in the negative. B & C appealed against that conclusion and the plaintiffs served a
respondents notice in which it was averred that the principles of law enunciated by the judge did
not impinge upon the obligations of B & C under the option or stand-by agreements.
The order of 12 October 1987 was that 'This court does hereby sanction the scheme of
arrangement as set forth in the Schedule to the said Petition and in the First Schedule hereto'. The
schedule describes the scheme. Paragraph 1 of the scheme made provision for the capital of the
company to be reduced by cancelling and extinguishing the Caledonia stock units and the issue
of certain preference shares to Caledonia. Paragraph 2 stated 'The Company and Caledonia shall
enter into and execute the Option Agreement'.
The order sanctioning the scheme was made under the powers given by s 425, the relevant parts
of which are as follows:
'(1) Where a compromise or arrangement is proposed between a company and its creditors, or
any class of them, or between the company and its members, or any class of them, the court may
on the application of the company or any creditor or member of it or, in the case of a company
being wound up, or an administration order being in force in relation to a company, of the
liquidator or administrator, order a meeting of the creditors or class of creditors, or of the
members of the company or class of members (as the case may be), to be summoned in such
manner as the court directs.
(2) If a majority in number representing three-fourths in value of the creditors or class of
creditors or members or class of members (as the case may be), present and voting either in

person or by proxy at the meeting, agree to any compromise or arrangement, the compromise or
arrangement, if sanctioned by the court, is binding on all creditors or the class of creditors or on
the members or class of members (as the case may be), and also on the company or, in the case
of a company in the course
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of being wound up, on the liquidator and contributories of the company.'
Harman J held that the option agreement had been sanctioned by the order of the court and as it
had not been set aside, it could not be impugned by B & C. The result was that B & C could not
contend that the covenants in the option agreement were ultra vires so as to prevent the plaintiffs
from succeeding on the primary creditor claims.
Not surprisingly the plaintiffs supported both the reasoning and conclusion of the judge.
However B & C submitted that the judge had erred in a number of respects which had
consequently led him to a wrong conclusion. First, it was submitted that the judge was wrong to
hold that the option agreement was part of the scheme that had been approved by the court. All
that the order required was that B & C and Caledonia should enter into the agreement and that
obligation was wholly spent as soon as the agreement was signed. Second, that, if the effect of
the order was to create rights between B & C and Caledonia, it did not mean that enforceable
rights were created between B & C and the plaintiffs. Third, s 425 contained an implied
limitation to the effect that if and to the extent that a scheme of arrangement sanctioned by s
425(2) obliged the company to do something which would infringe some other statutory
provision, the scheme did not become binding upon the company. That being so, the scheme did
not bind B & C as the order obliged B & C to enter into an agreement that was contrary to the
statute. I will consider each of B & C's submissions.
I have already quoted the relevant terms of the order and the scheme which is scheduled to it.
The order sanctioned the scheme as set forth in the schedule and the scheme required B & C to
enter into and execute the option agreement which was defined in the document scheduled to the
order. The actual agreement signed conformed with that definition. It follows that the court
approved B & C and Caledonia entering into the option agreement containing as it did the
covenants in cl 6. It seems to me unarguable that the court did not also sanction the option
agreement as and when it was signed. The submission that the only effect of the order was that B
& C and Caledonia should become parties to the option agreement without also sanctioning the
agreement itself with the effect that the parties became bound by its terms is unacceptable and
contrary to sense. There could be no purpose in the court approving the act of B & C and
Caledonia executing the agreement unless it was to make the terms of the agreement binding, at
least between B & C and Caledonia.
The second submission of B & C starts from the assumption that the order of the court approved
the option agreement with the result that it became binding as between the parties mentioned in
the order, namely B & C and Caledonia. Even so it was submitted that the order did not make the
agreement binding as between B & C and any other parties as s 425 only states that if an
arrangement is sanctioned by the court, then it becomes binding upon the company, its creditors

and members, one of which was Caledonia. It is correct that s 425 provides that agreed
compromises and arrangements, if sanctioned by the court, are binding between the company, its
creditors and members, as the case may be; but that does not solve the
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matter in dispute, namely, whether a term of an agreement which is binding between a company
and its members is also binding upon another party.
The plaintiffs submitted that the effect of the court order was to make the covenants binding as
between B & C and Caledonia. Thus B & C cannot contend that the act of entering into the
covenants was ultra vires as it was an act authorised by the court. It followed that B & C had
corporate capacity to enter into the covenants and cannot contend that it did not have that
capacity when the covenants are sought to be enforced by the plaintiffs.
B & C sought to support its submission that the court order did not prevent it from establishing
that the covenants were unenforceable at the suit of the plaintiffs by a number of Australian
cases.
The first case relied on was Isles v Daily Mail Newspaper Ltd (1912) 14 CLR 193. In that case
the High Court of Australia considered the position of a plaintiff who was a debenture holder. He
had sued the newspaper company for a declaration that an agreement between the company and
the other debenture holders was not binding upon him. The court held that it had power under an
equivalent provision in the Australian Act to s 425 of the 1985 Act to sanction the arrangement
and refused to make the declaration. Isaacs J said (at 204):
'Is the arrangement one which the Court would have jurisdiction to sanction under sec. 35? The
only arrangements which it has jurisdiction to sanction are those between the debtor and the
creditor; putting it shortly, none other was stated to be bound, and therefore there are no others
with whom, by force of the Statute operating on the curial order, the minority can be brought into
compulsory contractual relation.'
That statement of the law is applicable to s 425, but it does not throw any light upon the issues in
this case. There is no dispute that the court had power to sanction the agreement as between B &
C and Caledonia and did not have power to sanction it as between B & C and the plaintiffs and
did not do so. However that does not throw light upon whether the order made had the effect of
preventing the company (B & C) from resisting claims from parties to the agreement who were
not members or creditors.
The second case relied on was Re A and C Constructions Pty Ltd [1970] SASR 565. In that case
the Supreme Court of South Australia concluded that it would not refuse to sanction a scheme of
arrangement because a person, other than a company, a creditor or a member, was a party to the
agreement to be approved. Bray CJ pointed out, as Isaacs J had done in the Isles case, that the
sanctioning order only bound the company, its members and creditors. He went on to say (at
568):

'It is, however, in my view, a fallacy to assume that therefore no other person can be a party to
the scheme. In my view, so long as the scheme can properly be described as a compromise or
arrangement between a company and its members or creditors or any class of them within the
meaning of s. 181(1), it is immaterial that other persons are parties to it, but its binding force on
such other parties will derive from the scheme as a contract, or from some other contract, not
from the order of the court.'
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That statement of the law is accepted to be correct by the plaintiffs and applicable to the facts of
the case before this court. The effect of the order of the court was to sanction an arrangement
which would, but for the court's order, have been ultra vires the company. The rights of the
plaintiffs stem from the option agreement, not from the court's order.
Bright J said (at 573–574):
'There are, as it seems to me, two problems which deserve more attention in this type of scheme.
The first is the position of the scheme manager, who is assuming what may turn out to be
inconsistent obligations as agent of both the existing creditors and the scheme purchaser. He is
already the liquidator of the company. The second is the distinction which the scheme makes
between the existing creditors and their assignee. The scheme creditors receive their composition
as vendors of choses in action, viz. of their debts. They have agreed to reduce their debts by one
cent in the dollar, and that is, no doubt, an agreement between them and the company, and
therefore an arrangement within s. 181. But the agreement for the sale of the choses in action is
not an arrangement between the creditors and the company, for the company is not interested in
that sale nor affected by it. Perhaps par. 8 of the scheme is inserted with this in mind although, if
this is so, it is not aptly expressed. In other words, I do not think that s. 181 enables a court to
bind persons (albeit described as creditors) to sell their debts to a third person. They can be
bound to reduce their debts and also to accept an immediate composition in discharge of their
debts. In either case the agreement can be described as one made between a company and its
creditors or any class of them. But an agreement to sell the debts to a third person is not such an
agreement, and the approval of a scheme containing, in addition to agreements which fall within
s. 181, an agreement which does not, does not give any greater force to the last mentioned
agreement than it derives from its nature as a contract.'
In that passage Bright J was concerned with whether an agreement would be binding upon a
person who was not a creditor or member. He did not consider whether an obligation entered into
by the company in an agreement which had been sanctioned could be avoided by the company
when sought to be enforced by a party to the agreement who was not a creditor or member.
Mr Stubbs placed special emphasis upon Lietzke (Installations) Pty Ltd v EMJ Morgan Pty Ltd
and Dean (1973) 5 SASR 88. The creditors of the defendant company, in that case, agreed a
scheme of arrangement which was approved by the court. As a result the defendant, Dean,
became the special manager of the company under the scheme of arrangement which provided
that in his dealings with third parties he should, so far as reasonably practicable, conduct them in
the name of the company and disclose his authority as special manager. The plaintiff entered into

a contract with the defendant company and was not told of the position of Dean. The plaintiff
performed the contract but failed to obtain payment. Thereafter the plaintiff sued Dean for
negligence. The court by a majority held that Dean was not
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under a duty of care to the plaintiff and therefore the plaintiff's claim was bound to fail.
It was submitted that the facts of that case were directly relevant to the present case in that the
scheme provided for a third party to have rights as well as obligations vis-à-vis the company.
That is true, but the issue before the court was whether the plaintiff, who was not a party to the
scheme, had a cause of action in negligence against Dean, who did not carry out his obligations
under the scheme. The court said that no action lay because no duty arose. The statements of the
judges must be read in context and when so read give no guidance on the issue before this court.
Mr Stubbs also drew our attention to Re Glendale Land Development Ltd (in liq) [1982] 1
ACLC 540 and Re Glendale Land Development Ltd (No 2) [1982] 1 ACLC 562. In both those
cases the court considered whether approval of a scheme of arrangement could bind a person
who was not either the company, a creditor or a member. The answer given was 'No'. That
conclusion does not throw light upon whether a company who is a party to an approved
agreement can contend that it had no corporate capacity to enter into parts of that agreement
when those parts are sought to be enforced by a third party.
The only case which I believe throws light upon the way that the issue between the parties is to
be answered is that cited by the plaintiffs. Nicholl v Eberhardt Co Ltd (1889) 59 LT 860 was
decided by Kekewich J. His judgment was appealed and the judgments of the Court of Appeal
are reported in a number of reports. I have not found any material difference in those reports and
will refer to the report in 1 Meg 402.
In 1885, the Eberhardt Co went into voluntary liquidation. By an agreement later that year a
contract was made for the sale of the assets of the old company to a new company as paid up to
the extent of 15s. The agreement also provided that any shares in the new company that had not
been applied for by a time to be determined by the directors of the new company could be sold
by it. On 18 November 1988 the scheme was approved by the court. Thereafter it was
implemented. The plaintiffs were the executors of a Mr Towne, who had held 570 fully paid
shares in the old company. They had been unable to take up his shares in the new company as
probate had not been obtained in time. After probate was obtained, the executors applied for
shares in the new company. Their application, being out of time, was refused. That prompted
them to start the action against the old company, its liquidators and the new company for a
declaration that the approved agreement was ultra vires and void and an injunction to prevent it
being carried into effect. Both Kekewich J and the Court of Appeal held that the plaintiffs were
not in a position to challenge the scheme owing to the sanction of the court. Kekewich J said (59
LT 860 at 863):
'I express no opinion upon the scheme, but what I do hold is, that the order having been made in
the required form is, according to the Act of 1870, binding, not only on the creditors, not only on

the liquidators, but on all the members of the company. As long as that order stands, I cannot
hear the plaintiffs say that they are not bound by the scheme sanctioned by that order which is
substantially the same scheme as that embodied in the agreement for sale and transfer of the
assets.'
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In the Court of Appeal Lord Esher MR said (1 Meg 402 at 408):
'An arrangement and agreement was come to between the liquidator of the company and that
class of creditors; and three years ago that compromise or arrangement was brought before the
Court as between the liquidator and that class of creditors, namely, the bond holders, and that
arrangement was based upon, and is really, practically, the arrangement which it is now sought to
say is ultra vires and void. But that arrangement was sanctioned by an order of the Court. If it
were not for the Joint Stock Companies Arrangement Act of 1870, that arrangement would not
be binding upon people who were not parties to it, and in one sense were not before the Court;
but by the very plain terms of the second section of that Act, it is enacted that where such an
arrangement is before the Court, as between the liquidator and that class of creditors, not only
can the majority of those creditors bind the minority of those creditors, but the sanction of the
Court makes that arrangement binding also on the liquidator and the contributories of the
company. Words more plain I cannot conceive.'
From Nicholl's case it is clear that agreements which might be ultra vires and void become
binding when approved by order of the court pursuant to s 425 of the 1985 Act. The result in that
case was that the new company, which was not a party to the scheme, took advantage of what
would otherwise have been an invalid agreement and the court held that its acts could not be
challenged. Similarly in the present case, the option agreement became binding upon B & C and
Caledonia, pursuant to the order of the court, and therefore it is not open to B & C to assert that
the terms of the agreement were ultra vires and void as between them. Further I can see no
reason why B & C should be able to contend that the covenants are ultra vires and void when
sought to be enforced by a third party to the scheme of arrangement who entered into the
agreement which had been sanctioned by the court.
Finally I come to the submission that some words should be implied into s 425. I can find no
basis for implying any words into the section nor is there in my view a need to do so. Petitions
for approval of schemes come before specialist judges who do, with the help of those who appear
before them, protect the interests of creditors and members of the public.
I conclude that Harman J was right to answer this question as he did. He was right to hold (see
pp21–22, ante):
'The attack upon the validity of the provisions under the rules of company law that I have
endeavoured to express above cannot be made because, by virtue of the statute and the order
made under it on 12 October 1987, the option agreement is binding on B & C. The
administrators who control B & C's affairs were not suggested to be, and in my judgment are not,

in any different position. It follows that the whole attack on the option agreement based on the
principle of the maintenance of capital must fail.'
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Question 49(d)(i) (further creditor claims)
This question is similar to Question 48(d)(i) and the judge dealt with it upon the same basis,
having held that the covenants in cl 6 of the option agreement offended one of the principles of
law to which he had referred. He concluded that both covenants were enforceable having regard
to the order sanctioning the scheme. In his further judgment of 16 November 1994 he said:
'As it seems to me the whole essence of the stand-by agreement depends upon the validity of the
option agreement. If that is valid the terms of the stand-by agreement do not, in my own view,
require further validation by any express reference.'
I believe the judge was right. The stand-by agreement simply incorporated, as part of that
agreement, relevant terms of the option agreement, the entering into which was sanctioned by the
scheme order. In the circumstance where the entering into the precise obligations complained of
were sanctioned by the court, it would be absurd if it could be said that the undertaking of those
self-same obligations in the stand-by agreement was illegal as being ultra vires.
Question 50(d)(ii) (misrepresentation claims)
The judge after the further hearing concluded that these claims related to misrepresentations
about the status of the option agreement and that because the option agreement was validated by
the order of the court, the misrepresentation claims were also capable of being pursued. Thus he
answered this question in the negative.
The plaintiffs did not feel able to support the reasoning of the judge, but submitted that he came
to the right answer. Even though they did not accept that the two principles of law in question
applied to the scheme, they submitted that no principle of law prevented the two banks
concerned from seeking damages for misrepresentation. What, asked Mr Potts, was the act which
B & C did not have the capacity to do? He answered the question: certainly not the uttering of
representations as there was no legal principle to the effect that it was ultra vires for a company
to utter representations which may turn out to be false.
On behalf of B & C it was submitted that a company cannot make a representation unless it has
the corporate capacity to do so and, in the present case, it did not have the corporate capacity to
make the particular representations relied on in the misrepresentation claims. No authority was
cited for that proposition, but some reliance was sought to be placed upon R Leslie Ltd v
Sheill [1914] 3 KB 607, [1914–15] All ER Rep 511. That case is of no relevance as the
incapacity of the person who made the misrepresent- ation was provided for in the Infants Relief
Act 1874.
There is no fetter upon companies preventing them making representations, and if the
representations turn out to be false, they will be liable for the consequences. That does not mean

that a company can avoid its inability to contract by the substitution of a representation giving
apparent rights to the representee. The courts will look not only at the form, but also the reality
of the transaction. Thus representations made for a
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collateral purpose may amount to an act beyond the corporate capacity of a company (see Burton
v Palmer [1980] 2 NSWLR 878 at 888). That is not this case. The representations were made to
induce two of the plaintiffs to take over the obligations of one of the signatories to the option
agreement.
In my view principles of law which affect a company's right to buy its own shares and give away
property cannot and did not prevent B & C making the representations relied on by the relevant
plaintiffs nor prevent B & C from being liable for the consequences. I therefore conclude that the
question posed should be answered in the negative.
For the reasons given, I have come to the conclusion that the judge correctly answered the
questions posed in the special case. I would dismiss the appeal.

SIR ROGER PARKER.
I agree.

KENNEDY LJ.
I also agree.
Appeal dismissed. Leave to appeal to the House of Lords refused.
Paul Magrath Barrister.
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RIDGELY, Justice:

SV Investment Partners, LLC and an affiliated group of investment funds
(collectively “SVIP”) brought this action in the Court of Chancery against
ThoughtWorks, Inc. for a declaratory judgment of the meaning of the phrase
“funds legally available” as it relates to ThoughtWorks’ obligation under its
Amended Charter to redeem Series A Preferred Stock. The Preferred Stock was
issued by ThoughtWorks in exchange for a $26.6 million investment and a
redemption right of the preferred stockholders upon certain conditions. SVIP also
sought a monetary judgment for the full amount of the funds legally available for
redemption, which it argued meant surplus. After a trial, the Court of Chancery
rejected SVIP’s argument and found that the phrase “funds legally available” is not
equivalent to “surplus.” The court further concluded that even assuming that SVIP
were correct in its proffered definition of the phrase, SVIP did not carry its burden
of proof. Because the record supports the Court of Chancery’s conclusion that
SVIP did not show that ThoughtWorks had “funds legally available”, even under
its own proposed definition of that phrase, we affirm.1
Facts and Procedural History
In 1999, ThoughtWorks retained S.G. Cowen Securities Corporation to
explore the possibility of a $25 million private equity investment. SVIP responded
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We need not address SVIP’s argument that the court below erred by not equating “funds legally
available” with the definition of statutory surplus under the Delaware General Corporation Law
(“DGCL”).
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to ThoughtWorks’ memorandum and the parties began negotiating the terms of
SVIP’s investment. ThoughtWorks and SVIP initially expected an Initial Public
Offering (“IPO”) within one to two years.

Even so, the parties negotiated

redemption rights for SVIP in the event that an IPO did not occur.
ThoughtWorks’ initial investment memorandum proposed a right to
redemption after seven years with quarterly installments over a period of three
years. SVIP responded by demanding a redemption right after four years, and then
after reconsidering, proposed a redemption right after five years. ThoughtWorks
then proposed a pay-out period of two years, which SVIP rejected. The parties
ultimately agreed upon a redemption right after five years, subject to funds being
legally available. On April 5, 2000, SVIP invested $26.6 million in exchange for
2,970,917 shares of Preferred Stock.
SVIP’s investment required that ThoughtWorks amend and restate its
certificate of incorporation. As amended, Charter Article IV(B), Section 4(a) (the
“Redemption Provision”) relevantly provides:
On the date that is the fifth anniversary of the Closing Date . . . ,
if, prior to such date, the Company has not issued shares of
Common Stock to the public in a Qualified Public Offering . . .
each holder of Preferred Stock shall be entitled to require the
Corporation to redeem for cash out of any funds legally
available therefor and which have not been designated by the
Board of Directors as necessary to fund the working capital
requirements of the Corporation for the fiscal year of the
Redemption Date not less than 100% of the Preferred Stock
held by each holder on that date. Redemptions of each share of
3

Preferred Stock made pursuant to this Section 4 shall be made
at the greater of (i) the Liquidation Price and (ii) the Fair
Market Value . . . of the Preferred Stock.2
The Redemption Provision includes two limitations on SVIP’s right of
redemption, neither of which were defined. First, redemption may only be made
out of “funds legally available therefor.” Second, funds designated by the Board as
working capital for the first fiscal year after the redemption date may not be
included in the determination of “funds legally available.” Additionally, in the
event that ThoughtWorks is not able to redeem all of the Preferred Stock, the
Amended Charter provides that:
funds to the extent so available shall be used for such purpose
and the Corporation shall effect such redemption pro rata
according to the number of shares held by each holder of
Preferred Stock. The redemption requirements provided hereby
shall be continuous, so that if at any time after the Redemption
Date such requirements shall not be fully discharged, without
further action by any holder of Preferred Stock, funds available
pursuant to Section 4(a) shall be applied therefor until such
requirements are fully discharged.3
SVIP’s First Demand for Redemption
The dot.com bubble burst within three years of SVIP’s investment; from that
point onwards it was evident that an IPO was not possible for the foreseeable
future. In 2003, ThoughtWorks began to consider its options for redeeming the
Preferred Stock. The Preferred Stock had a projected value of $43 million and the
2
3

Charter art. IV(B), § 4(a).
Charter art. IV(B), § 4(d).
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Board concluded that redemption of the Preferred Stock in 2005 was unrealistic.
For the next year-and-a-half, ThoughtWorks and SVIP discussed possible
solutions. In January 2005, ThoughtWorks engaged an investment bank to seek
debt financing options in order to redeem the Preferred Stock, and, as a result,
SVIP agreed to delay the earliest date of redemption to July 5, 2005. The largest
lending proposal that ThoughtWorks was able to receive, however, was $20
million. ThoughtWorks formally offered to redeem SVIP’s Preferred Stock for
$12.8 million. SVIP rejected that offer.
On May 19, 2005 and May 20, 2005, SVIP sent demand letters exercising its
redemption rights, demanding full redemption by July 5, 2005. The Board held a
special meeting to discuss SVIP’s redemption demand and focused on the working
capital limitation in the Charter. It determined that “‘funds required to fund the
working capital requirements of the company [were] an amount in excess of
available cash on July 5, 2005,’” and the Board declined to redeem SVIP’s
Preferred Stock.
SVIP disagreed with ThoughtWorks’ interpretation of the working capital
exclusion. On October 6, 2005, ThoughtWorks filed a complaint in the Court of
Chancery for a declaratory judgment, seeking a ruling that Article IV, Section 4 of
the Charter allowed ThoughtWorks to exclude necessary working capital from the
funds available to pay its redemption obligation to SVIP from year to year. The
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Court of Chancery found that the working capital set-aside only applied for one
year -- fiscal year 2005. Therefore, the Court concluded, ThoughtWorks was
obligated to redeem SVIP Preferred Stock to “the extent funds are legally available
therefor,” beginning in 2006.4

In making that “working capital” exclusion

determination the Court of Chancery was not asked to decide, nor did it address,
the meaning of the phrase “funds legally available therefor.”
SVIP Continues to Demand Redemption
On August 3, 2006, SVIP demanded that ThoughtWorks redeem the
Preferred Stock for the aggregate redemption price at that time, which, SVIP
claimed, was $45 million.

The Board considered SVIP’s demand at its next

meeting and, on the advice of legal counsel and financial advisors, used a formula
by which it determined that ThoughtWorks had only $500,000 of funds “legally
available.”5 ThoughtWorks then redeemed $500,000 worth of Preferred Stock.

4

ThoughtWorks, Inc. v. SV Inv. Partners, Inc., 902 A.2d 745, 754 (Del. Ch. 2006) (emphasis
added).
5
ThoughtWorks obtained legal advice from Freeborn & Peters, LLP, and financial advice from
AlixPartners LLC. Freeborn submitted a memorandum to the Board that set forth a process for
the Board to follow:
In declaring the amount of legally available funds for redemption, the
Board must (a) not declare an amount that exceeds the corporation's
surplus as determined by the Board at the time of the redemption, (b)
reassess its initial determination of surplus if the Board determines that a
redemption based on that determination of surplus would impair the
Company's ability to continue as a going concern, thereby eroding the
value of any assets (such as work in process and accounts receivable) that
have materially lower values in liquidation than as part of a going concern,
such that the value assumptions underlying the initial computation of
surplus are no longer sustainable and the long term health of the Company

6

On February 8, 2007, SVIP filed the present Court of Chancery action,
seeking a declaratory judgment to establish the meaning of the phrase “funds
legally available therefor.” SVIP also sought to recover the lesser of the full
amount of either: (1) the redemption obligation, or (2) “funds legally available
therefor.”

SVIP and ThoughtWorks spent the summer of 2007 in settlement

negotiations. The parties resumed formal discovery proceedings during the first
half of 2008, but later agreed to postpone discovery and re-enter into negotiations.
Meanwhile, ThoughtWorks sought to acquire third party financing for a
potential redemption in August 2009.

AlixPartners sent an information

memorandum to seventy sources on ThoughtWorks’ behalf, and received
responses from seventeen.

Ultimately, three sources supplied non-binding

commitment letters, but only two lenders supplied definitive term sheets. An
asset-based lender supplied the first term sheet, which was based on
ThoughtWorks’ tangible collateral. Given the nature of ThoughtWorks’ business,
this proposal offered very little financing. A private equity firm provided the
second term sheet, which was based on ThoughtWorks ability to generate cash
flow. ThoughtWorks signed a commitment letter with the private equity firm for

is jeopardized, (c) exercise its affirmative duty to avoid decisions that
trigger insolvency, (d) redeem for cash, (e) apply the amount declared pro
rata to the Redeemed Stock, and (f) recognize the right of the Preferred
Shareholders to a continuous remedy if the amount declared is not
sufficient to satisfy in full the redemption obligation under the Charter.
SV Inv. Partners, LLC v. ThoughtWorks, Inc., 7 A.3d 973, 980 (Del. Ch. 2010).

7

$30 million of debt financing.

The $30 million encompassed a $5 million

revolving line of credit and $25 million to redeem the Preferred Stock, with the
condition that all Preferred Stock holders tender their shares. SVIP rejected that
condition, and the commitment letter expired.
The Redemptions Made by ThoughtWorks
For the sixteen quarters following the first $500,000 redemption, the Board
followed the same process to determine the funds legally available for redemption.
In every instance, the Board considered its financial state and consulted with its
financial advisors. Between 2006 and September 2010, ThoughtWorks redeemed
222,802 shares of Preferred Stock, for a total of $4.1 million.

This amount

included 214,484 of SVIP shares of Preferred Stock. Nevertheless, SVIP claimed
that more preferred shares should be redeemed and that the redemption obligation
has grown to over $64 million. That state of affairs caused the Chancery action to
become reactivated.
The Court of Chancery Ruling
The Court of Chancery made factual findings and legal conclusions after a
two day trial.

The Vice Chancellor concluded that “funds legally available

therefor” meant cash funds on hand that can be legally disbursed for redemption
without violating 8 Del. C. § 160 or any other statutory or common law. He
rejected the testimony of SVIP’s expert witness that “funds legally available”

8

meant statutory “surplus” which could be determined based on a financial
valuation of the company.

He further concluded that there was insufficient

evidence to show that ThoughtWorks had, or was able to secure, funds legally
available—even under SVIP’s proffered definition—to satisfy the redemption
obligation. The Vice Chancellor entered judgment in favor of ThoughtWorks and
against SVIP. This appeal followed.
ANALYSIS
We review the Court of Chancery’s conclusions of law de novo6 and its
factual findings with deference. We will not set aside the Court of Chancery’s
factual findings “unless they are clearly wrong and the doing of justice requires
their overturn.”7 So long as the Court of Chancery’s findings and conclusions are
supported by the record and the product of an orderly and logical deductive
process, they will be accepted.8 We accord a high level of deference to Court of
Chancery findings based upon an evaluation of expert financial testimony.9
SVIP argued at trial that for purposes of the redemption right under the
Redemption Provision, “funds legally available” was the equivalent of “surplus” as
6

Montgomery Cellular Holding Co., Inc. v. Dobler, 880 A.2d 206, 219 (Del. 2005) (citing Kahn
v. Lynch Commc’n Sys., Inc., 638 A.2d 1110, 1114 (Del. 1994)).
7
Montgomery Cellular Holding Co., 880 A.2d at 219 (citing Levitt v. Bouvier, 287 A.2d 671,
673 (Del. 1972)).
8
Polk v. Good, 507 A.2d 531, 536 (Del. 1986) (citing Levitt, 287 A.2d at 673).
9
Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1179 (Del. 1995) (citing Kahn v.
Household Acquisition Corp., 591 A.2d 166, 175 (1991)); see also Cede & Co. v. Technicolor,
Inc., 884 A.2d 26, 36 (Del. 2005) (“A factual finding made by the Court of Chancery based on a
weighing of expert opinion may be overturned only if arbitrary or lacking evidential support.”).

9

defined by the DGCL. DGCL Section 160 empowers a Delaware corporation to
redeem its shares, subject to certain statutory limits:
(a) Every corporation may . . . redeem . . . its own shares
provided, however, that no corporation shall
(1) Purchase or redeem its own shares of capital stock for
cash or other property when the capital of the corporation is
impaired or when such purchase or redemption would cause
any impair of capital of the corporation, except that a
corporation . . . may purchase or redeem out of capital any of its
own shares which are entitled upon any distribution of its
assets, whether by dividend or in liquidation, to a preference
over another class or series of its stock . . . if such shares will be
retired upon their acquisition and the capital of the corporation
reduced in accordance with §§ 243 and 244 of this title.10
Capital is impaired “if the funds used in the repurchase exceed the amount of
the corporation’s ‘surplus,’ defined by 8 Del. C. § 154 to mean the excess of net
assets over the par value of the corporation’s issued stock.”11 “Net assets” are
defined as “the amount by which total assets exceed total liabilities.”12

As

provided by Section 160(a)(1), unless a corporation redeems shares and retires
them to reduce its capital, “a corporation may use only its surplus for the purchase
of shares of its own capital stock.”13 “The General Assembly enacted the statute to

10

8 Del. C. § 160 (a)(1).
Klang v. Smith’s Food & Drug Ctrs., Inc., 702 A.2d 150, 153 (Del. 1997).
12
8 Del. C. § 154. Section 154 provides, “Any corporation may, by resolution of its board of
directors, determine that only a part of the consideration . . . received by the corporation for . . .
its capital stock . . . shall be capital . . . . The excess . . . of the net assets of the corporation over
the amount so determined to be capital shall be surplus. Net assets means the amount by which
total assets exceed total liabilities. Capital and surplus are not liabilities for this purpose.”
13
In re Int’l Radiator Co., 92 A. 255, 256 (Del. Ch. 1914).
11

10

prevent boards from draining corporations of assets to the detriment of creditors
and the long-term health of the corporation.”14
Based upon the advice it received, the ThoughtWorks board concluded it did
not have funds legally available to satisfy SVIP’s redemption demand. When a
board decides on the amount of surplus available to make redemptions, its decision
is entitled to deference absent a showing that the board: (1) acted in bad faith, (2)
relied on unreliable methods and data, or (3) made determinations so far off the
mark as to constitute actual or constructive fraud.15

SVIP contends that the

ThoughtWorks board’s analysis was based upon incorrect legal advice on the
meaning of the Redemption Provision.
In its alternative ruling, the Court of Chancery accepted SVIP’s proffered
definition arguendo, but found that SVIP failed to prove its claim. Using that
definition, SVIP had the burden of demonstrating at trial that more likely than not,
ThoughtWorks had sufficient funds legally available or surplus to satisfy its
redemption obligation without impairing its capital in contravention of Section
160.

14

Klang, 702 A.2d at 154.
Id. at 152, 155-56 (noting that absent bad faith, unreliable methods or data, or actual or
constructive fraud, a trial court will defer to a corporate board’s measurement of surplus); Cf.
Morris v. Standard Gas & Elec., Co., 63 A.2d 577, 584-85 (Del. Ch. 1949) (“[T]his court cannot
substitute either plaintiff’s or its own opinion of value for that reached by the directors where
there is no charge of fraud or bad faith.”). (emphasis added).
15

11

SVIP relied upon one expert to meet its burden of proof. That expert used
three methodologies—the discounted cash flow, comparable companies, and
comparable acquisitions methods—in an attempt to show that ThoughtWorks’
equity was in the $68–$137 million range and that, therefore, funds were legally
available for the redemption. In rejecting the opinion of SVIP’s expert, the Vice
Chancellor found her testimony insufficient for several reasons:
[She] concededly did not consider the amount of funds
ThoughtWorks could use for redemptions while still continuing
as a going concern. She never considered how making an
eight-figure redemption payment would affect ThoughtWorks’
ability to operate and achieve the projections on which her
analyses relied. She had no thoughts on how ThoughtWorks
might raise the funds for such a redemption payment. Although
defensible as a theoretical exercise, her opinion does not
credibly address the issue of “funds legally available.” It does
not reflect “real economic value” or bear any relationship to
what ThoughtWorks might borrow or its creditors recover. It
offers no assistance in determining whether the Board acted in
bad faith, relied on methods and data that were unreliable, or
made determinations so far off the mark as to constitute actual
or constructive fraud.16
Additionally, the court noted: “There is no evidence that ThoughtWorks
could obtain more funds for redemption or, importantly, that any third party would
finance a partial redemption.”

The court also referenced ThoughtWorks’

“thorough canvass” of the marketplace, wherein it contacted seventy potential

16

Id. at 989 (emphasis added).

12

lenders in an unsuccessful attempt to secure loans to fully satisfy its complete
redemption obligations to SVIP.17
Because the Vice Chancellor determined that SVIP had failed to prove its
case even under its own definition of “legally available funds,” we need not reach
or address the issue of whether SVIP’s definition is legally correct. Even if it is
correct, the outcome would be the same if the trial court’s factual findings are
supported by the record.
We find that the record in this case supports the Court of Chancery’s
conclusion that SVIP failed to prove that ThoughtWorks had “funds legally
available” (i.e.,surplus) to satisfy SVIP’s redemption demand.

As we have

previously explained: “[a] factual finding based on a weighing of expert opinion
may be overturned only if arbitrary or lacking any evidential support.”18 Neither
circumstance is present here. The Vice Chancellor explained a logical rationale for
rejecting the testimony of SVIP’s expert witness. Furthermore, there was evidence
at trial showing that if SVIP obtained a judgment for the amount of the surplus
SVIP’s expert claimed, then ThoughtWorks would not be able to meet its
obligations, including payroll, and that it would face bankruptcy. Because there

17

Id.
Alabama By-Products Corp. v. Neal, 588 A.2d 255, 259 (Del. 1991) (quoting Cavalier Oil
Corp. v. Harnett, 564 A.2d 1137, 1146 (Del. 1989)).

18

13

was no reversible error by the Court of Chancery in finding that SVIP failed to
meet its burden of proof, the judgment of the Court of Chancery must be affirmed.
Conclusion
The judgment of the Court of Chancery is AFFIRMED.
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OPINION
[*875] A commonly used word -- seemingly specific and concrete when used in everyday speech -- may
mask troubling ambiguities that upon close examination
are seen to derive not simply from casual use but from
more fundamental epistemological problems. Few words
more perfectly illustrate the deceptive dependability of
language than the term "coercion" which is at the heart of
the theory advanced by plaintiff as entitling him to a preliminary injunction in this case.

Plaintiff is the owner of long-term debt [**2] securities issued by Oak Industries, Inc. ("Oak"), a Delaware
corporation; in this class action he seeks to enjoin the
consummation of an exchange offer and consent solicitation made by Oak to holders of various classes of its
long-term debt. As detailed below that offer is an integral
part of a series of transactions that together would effect
a major reorganization and recapitalization of Oak. The
claim asserted is in essence, that the exchange offer is a
coercive device and, in the circumstances, constitutes a
breach of contract. This is the Court's opinion on plaintiff's pending application for a preliminary injunction.
I.
The background facts are involved even when set
forth in the abbreviated form the decision within the time
period currently available requires.
Through its domestic and foreign subsidiaries and
affiliated entities, Oak manufactures and markets component equipments used in consumer, industrial and military products (the "Components Segment"); produces
communications equipment for use in cable television
systems and satellite television systems (the "Communications Segment") and manufactures and markets laminates and other materials used in printed circuit board
[**3] applications (the "Materials Segment"). During
1985, the Company has terminated certain other unrelated businesses. As detailed below, it has now entered into
an agreement with Allied-Signal, Inc. for the sale of the
Materials Segment of its business and is currently seeking a buyer for its Communications Segment.
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Even a casual review of Oak's financial results over
the last several years shows it unmistakably to be a
company in deep trouble. During the period from January 1, 1982 through September 30, 1985, the Company
has experienced unremitting losses from operations; on
net sales of approximately $1.26 billion during that period (F-3) 1 it has lost over $335 million (F-3). As a result
its total stockholders' equity has first shriveled (from
$260 million on 12/31/81 to $85 million on 12/31/83)
and then disappeared completely (as of 9/30/85 there was
a $62 million deficit in its stockholders' equity accounts)
(F-6). Financial markets, of course, reflected this gloomy
history. 2
1 Parenthical references are to pages in the Offeror's Circular and Consent Solicitation appended as Exhibit No. 1 to the Monhait Affidavit.
[**4]
2 The price of the company's common stock
has fallen from over $30 per share on December
31, 1981 to approximately $2 per share recently.
(P-38). The debt securities that are the subject of
the exchange offer here involved (see note 3 for
identification) have traded at substantial discounts.
Unless Oak can be made profitable within some
reasonably short time it will not continue as an operating
company. Oak's board of directors, comprised almost
entirely of outside directors, has authorized steps
[*876] to buy the company time. In February, 1985, in
order to reduce a burdensome annual cash interest obligation on its $230 million of then outstanding debentures, the Company offered to exchange such debentures
for a combination of notes, common stock and warrants.
As a result, approximately $180 million principal amount
of the then outstanding debentures were exchanged.
Since interest on certain of the notes issued in that exchange offer is payable in common stock, the effect of
the 1985 exchange offer was to reduce to some extent the
cash drain on the Company caused by its significant
debt.
[**5] About the same time that the 1985 exchange
offer was made, the Company announced its intention to
discontinue certain of its operations and sell certain of its
properties. Taking these steps, while effective to stave
off a default and to reduce to some extent the immediate
cash drain, did not address Oak's longer-range problems.
Therefore, also during 1985 representatives of the Company held informal discussions with several interested
parties exploring the possibility of an investment from,
combination with or acquisition by another company. As
a result of these discussions, the Company and Allied-Signal, Inc. entered into two agreements. The first,
the Acquisition Agreement, contemplates the sale to Al-

lied-Signal of the Materials Segment for $160 million in
cash. The second agreement, the Stock Purchase Agreement, provides for the purchase by Allied-Signal for $15
million cash of 10 million shares of the Company's
common stock together with warrants to purchase additional common stock.
The Stock Purchase Agreement provides as a condition to Allied-Signal's obligation that at least 85% of the
aggregate principal amount of all of the Company's debt
securities shall have tendered [**6] and accepted the
exchange offers that are the subject of this lawsuit. Oak
has six classes of such long term debt. 3 If less than 85%
of the aggregate principal amount of such debt accepts
the offer, Allied-Signal has an option, but no obligation,
to purchase the common stock and warrants contemplated by the Stock Purchase Agreement. An additional condition for the closing of the Stock Purchase Agreement is
that the sale of the Company's Materials Segment contemplated by the Acquisition Agreement shall have been
concluded.
3 The three classes of debentures are: 13.65%
debentures due April 1, 2001, 10 1/2% convertible subordinated debentures due February 1,
2002, and 11-7/8% subordinated debentures due
May 15, 1998. In addition, as a result of the 1985
exchange offer the company has three classes of
notes which were issued in exchange for debentures that were tendered in that offer. Those are:
13.5% senior notes due May 15, 1990, 9-5/8%
convertible notes due September 15, 1991 and
11-5/8% notes due September 15, 1990.
[**7] Thus, as part of the restructuring and recapitalization contemplated by the Acquisition Agreement
and the Stock Purchase Agreement, the Company has
extended an exchange offer to each of the holders of the
six classes of its long-term debt securities. These pending
exchange offers include a Common Stock Exchange Offer (available only to holders of the 9-5/8% convertible
notes) and the Payment Certificate Exchange Offers
(available to holders of all six classes of Oak's long-term
debt securities). The Common Stock Exchange Offer
currently provides for the payment to each tendering
noteholder of 407 shares of the Company's common
stock in exchange for each $1,000 9-5/8% note accepted.
The offer is limited to $38.6 million principal amount of
notes (out of approximately $83.9 million outstanding).
The Payment Certificate Exchange Offer is an any
and all offer. Under its terms, a payment certificate,
payable in cash five days after the closing of the sale of
the Materials Segment to Allied-Signal, is offered in
exchange for debt securities. The cash value of the Payment Certificate will vary depending upon the particular
security tendered. In each instance, however, that pay-
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ment will [**8] be less than the face amount of the obligation. The cash payments range in amount, per $1,000
of principal, [*877] from $918 to $655. These cash
values however appear to represent a premium over the
market prices for the Company's debentures as of the
time the terms of the transaction were set.
The Payment Certificate Exchange Offer is subject
to certain important conditions before Oak has an obligation to accept tenders under it. First, it is necessary that a
minimum amount ($38.6 million principal amount out of
$83.9 total outstanding principal amount) of the 9-5/8%
notes be tendered pursuant to the Common Stock Exchange Offer. Secondly, it is necessary that certain minimum amounts of each class of debt securities be tendered, together with consents to amendments to the underlying indentures. 4 Indeed, under the offer one may
not tender securities unless at the same time one consents
to the proposed amendments to the relevant indentures.
4 The holders of more than 50% of the principal amount of each of the 13.5% notes, the
9-5/8% notes and the 11-5/8% notes and at least
66-2/3% of the principal amount of the 13.65%
debentures, 10 1/2% debentures, and 11-7/8%
debentures, must validly tender such securities
and consent to certain proposed amendments to
the indentures governing those securities.
[**9] The condition of the offer that tendering
security holders must consent to amendments in the indentures governing the securities gives rise to plaintiff's
claim of breach of contract in this case. Those amendments would, if implemented, have the effect of removing significant negotiated protections to holders of the
Company's long-term debt including the deletion of all
financial covenants. Such modification may have adverse
consequences to debt holders who elect not to tender
pursuant to either exchange offer.
Allied-Signal apparently was unwilling to commit to
the $15 million cash infusion contemplated by the Stock
Purchase Agreement, unless Oak's long-term debt is reduced by 85% (at least that is a condition of their obligation to close on that contract). Mathematically, such a
reduction may not occur without the Company reducing
the principal amount of outstanding debentures (that is
the three classes outstanding notes constitute less than
85% of all long-term debt). But existing indenture covenants (See Offering Circular, pp. 38-39) prohibit the
Company, so long as any of its long-term notes are outstanding, from issuing any obligation (including the
Payment Certificates) in [**10] exchange for any of the
debentures. Thus, in this respect, amendment to the indentures is required in order to close the Stock Purchase
Agreement as presently structured.

Restrictive covenants in the indentures would appear
to interfere with effectuation of the recapitalization in
another way. Section 4.07 of the 13.50% Indenture 5 provides that the Company may not "acquire" for value any
of the 9-5/8% Notes or 11-5/8% Notes unless it concurrently "redeems" a proportionate amount of the 13.50%
Notes. This covenant, if unamended, would prohibit the
disproportionate acquisition of the 9-5/8% Notes that
may well occur as a result of the Exchange Offers; in
addition, it would appear to require the payment of the
"redemption" price for the 13.50% Notes rather than the
lower, market price offered in the exchange offer.
5

See Monhait Aff., Exh. 3, p. 27.

In sum, the failure to obtain the requisite consents to
the proposed amendments would permit Allied-Signal to
decline to consummate both the Acquisition Agreement
[**11] and the Stock Purchase Agreement.
As to timing of the proposed transactions, the Exchange Offer requires the Company (subject to the conditions stated therein) to accept any and all tenders received by 5:00 p.m. March 11, 1986. A meeting of
stockholders of the Company has been called for March
14, 1986 at which time the Company's stockholders will
be asked to approve the Acquisition Agreement and the
Stock Purchase Agreement as well as certain deferred
compensation arrangements for key employees. Closing
of the Acquisition Agreement may occur on March 14,
1986, or as late as June 20, 1986 [*878] under the
terms of that Agreement. Closing of the Stock Purchase
Agreement must await the closing of the Acquisition
Agreement and the successful completion of the Exchange Offers.
The Exchange Offers are dated February 14, 1986.
This suit seeking to enjoin consummation of those offers
was filed on February 27. Argument on the current application was held on March 7.
II.
Plaintiff's claim that the Exchange Offers and Consent Solicitation constitutes a threatened wrong to him
and other holders of Oak's debt securities 6 appear to be
summarized in paragraph 16 of his Complaint:
[**12]
The purpose and effect of the Exchange Offers is [1] to benefit Oak's
common stockholders at the expense of
the Holders of its debt securities, [2] to
force the exchange of its debt instruments
at unfair price and at less than face value
of the debt instruments [3] pursuant to a
rigged vote in which debt Holders who
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exchange, and who therefore have no interest in the vote, must consent to the
elimination of protective covenants for
debt Holders who do not wish to exchange.

6 It is worthy of note that a very high percentage of the principal value of Oak's debt securities
are owned in substantial amounts by a handful of
large financial institutions. Almost 85% of the
value of the 13.50% Notes is owned by four such
institutions (one investment banker owns 55% of
that issue); 69.1% of the 9-5/8% Notes are owned
by four financial institutions (the same investment banker owning 25% of that issue) and 85%
of the 11-5/8% Notes are owned by five such institutions. Of the debentures, 89% of the 13.65%
debentures are owned by four large banks; and
approximately 45% of the two remaining issues is
owned by two banks.
[**13] As amplified in briefing on the pending
motion, plaintiff's claim is that no free choice is provided
to bondholders by the exchange offer and consent solicitation. Under its terms, a rational bondholder is "forced"
to tender and consent. Failure to do so would face a
bondholder with the risk of owning a security stripped of
all financial covenant protections and for which it is
likely that there would be no ready market. A reasonable
bondholder, it is suggested, cannot possibly accept those
risks and thus such a bondholder is coerced to tender and
thus to consent to the proposed indenture amendments.
It is urged this linking of the offer and the consent
solicitation constitutes a breach of a contractual obligation that Oak owes to its bondholders to act in good faith.
Specifically, plaintiff points to three contractual provisions from which it can be seen that the structuring of the
current offer constitutes a breach of good faith. Those
provisions (1) establish a requirement that no modification in the term of the various indentures may be effectuated without the consent of a stated percentage of bondholders; (2) restrict Oak from exercising the power to
grant such consent with [**14] respect to any securities
it may hold in its treasury; and (3) establish the price at
which and manner in which Oak may force bondholders
to submit their securities for redemption.
III.
In order to demonstrate an entitlement to the provisional remedy of a preliminary injunction it is essential
that a plaintiff show that it is probable that his claim will
be upheld after final hearing; that he faces a risk of ir-

reparable injury before final judgment will be reached in
the regular course; and that in balancing the equities and
competing hardships that preliminary judicial action may
cause or prevent, the balance favors plaintiff. See,
Shields v. Shields, Del. Ch., 498 A.2d 161 (1985).
I turn first to an evaluation of the probability of
plaintiff's ultimate success on the merits of his claim. I
begin that analysis with two preliminary points. The first
concerns what is not involved in this case. To focus
briefly on this clears away much of the corporation law
case law of [*879] this jurisdiction upon which plaintiff in part relies. This case does not involve the measurement of corporate or directorial conduct against that
high standard of fidelity required of fiduciaries when
[**15] they act with respect to the interests of the beneficiaries of their trust. Under our law -- and the law generally -- the relationship between a corporation and the
holders of its debt securities, even convertible debt securities, is contractual in nature. See, Norte & Co. v. Manor
Healthcare Corp., Del. Ch. Nos. 6827 and 6831, Berger,
V.C. (Nov. 21, 1985); Harff v. Kerkorian, Del. Ch., 324
A.2d 215 (1974) rev'd on other grounds, Del. Supr., 347
A.2d 133 (1975); American Bar Foundation, Commentaries on Indentures (1971). Arrangements among a
corporation, the underwriters of its debt, trustees under
its indentures and sometimes ultimate investors are typically thoroughly negotiated and massively documented.
The rights and obligations of the various parties are or
should be spelled out in that documentation. The terms
of the contractual relationship agreed to and not broad
concepts such as fairness define the corporation's obligation to its bondholders. 7
7 To say that the broad duty of loyalty that a
director owes to his corporation and ultimately its
shareholders is not implicated in this case is not
to say, as the discussion below reflects, that as a
matter of contract law a corporation owes no duty
to bondholders of good faith and fair dealing.
See, Restatement of Law, Contracts 2d, § 205
(1979). Such a duty, however, is quite different
from the congeries of duties that are assumed by
a fiduciary. See generally, Bratton, The Economics and Jurisprudence of Convertible Bonds,
1984 Wis. L. Rev. 667.
[**16] Thus, the first aspect of the pending Exchange Offers about which plaintiff complains -- that
"the purpose and effect of the Exchange Offers is to benefit Oak's common stockholders at the expense of the
Holders of its debt" -- does not itself appear to allege a
cognizable legal wrong. It is the obligation of directors to
attempt, within the law, to maximize the long-run interests of the corporation's stockholders; that they may
sometimes do so "at the expense" of others (even assum-
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ing that a transaction which one may refuse to enter into
can meaningfully be said to be at his expense 8) does not
for that reason constitute a breach of duty. It seems likely
that corporate restructurings designed to maximize
shareholder values may in some instances have the effect
of requiring bondholders to bear greater risk of loss and
thus in effect transfer economic value from bondholders
to stockholders. See generally, Prokesch, Merger Wave:
How Stocks and Bonds Fare, N.Y. Times, Jan. 7, 1986,
at A1, col. 1; McDaniel, Bondholders and Corporate
Governance, 41 Bus. Law. 413, 418-423 (1986). But if
courts are to provide protection against such enhanced
risk, they will require either legislative [**17] direction
to do so or the negotiation of indenture provisions designed to afford such protection.
8 On the deeper implications of consent in the
establishment of legal norms. Compare, Posner,
The Ethical and Political Basis of the Efficiency
Norm in Common Law Adjudication, 8 Hofstra L.
Rev. 487 (1980) with West, Authority, Autonomy
and Choice: The Rule of Consent in the Moral
and Political Vision of Franz Kafka and Richard
Posner, 99 Harv. L. Rev. 384 (1985).
The second preliminary point concerns the limited
analytical utility, at least in this context, of the word "coercive" which is central to plaintiff's own articulation of
his theory of recovery. If, pro arguendo, we are to extend
the meaning of the word coercion beyond its core meaning -- dealing with the utilization of physical force to
overcome the will of another -- to reach instances in
which the claimed coercion arises from an act designed
to affect the will of another party by offering inducements to the act sought to be encouraged [**18] or by
arranging unpleasant consequences for an alternative
sought to be discouraged, then -- in order to make the
term legally meaningful at all -- we must acknowledge
that some further refinement is essential. Clearly some
"coercion" of this kind is legally unproblematic. Parents
may "coerce" a child to study with the threat of withholding an allowance; employers may [*880] "coerce"
regular attendance at work by either docking wages for
time absent or by rewarding with a bonus such regular
attendance. Other "coercion" so defined clearly would be
legally relevant (to encourage regular attendance by
corporal punishment, for example). Thus, for purposes of
legal analysis, the term "coercion" itself -- covering a
multitude of situations -- is not very meaningful. For the
word to have much meaning for purposes of legal analysis, it is necessary in each case that a normative judgment
be attached to the concept ("inappropriately coercive" or
"wrongfully coercive", etc.). But, it is then readily seen
that what is legally relevant is not the conclusory term
"coercion" itself but rather the norm that leads to the
adjectives modifying it.

In this instance, assuming that the Exchange Offers
[**19] and Consent Solicitation can meaningfully be
regarded as "coercive" (in the sense that Oak has structured it in a way designed -- and I assume effectively so
-- to "force" rational bondholders to tender), the relevant
legal norm that will support the judgment whether such
"coercion" is wrongful or not will, for the reasons mentioned above, be derived from the law of contracts. I turn
then to that subject to determine the appropriate legal test
or rule.
Modern contract law has generally recognized an
implied covenant to the effect that each party to a contract will act with good faith towards the other with respect to the subject matter of the contract. See, Restatement of Law, Contracts 2d, § 205 (1981); Rowe v. Great
Atlantic and Pacific Tea Company, N.Y. Ct. Apps., 46
N.Y.2d 62, 385 N.E.2d 566, 412 N.Y.S.2d 827, 830,
(1978). The contractual theory for this implied obligation
is well stated in a leading treatise:
If the purpose of contract law is to enforce the reasonable expectations of parties induced by promises, then at some
point it becomes necessary for courts to
look to the substance rather than to the
form of the agreement, and to hold that
substance controls [**20] over form.
What courts are doing here, whether calling the process "implication" of promises,
or interpreting the requirements of "good
faith", as the current fashion may be, is
but a recognition that the parties occasionally have understandings or expectations that were so fundamental that they
did not need to negotiate about those expectations. When the court "implies a
promise" or holds that "good faith" requires a party not to violate those expectations, it is recognizing that sometimes
silence says more than words, and it is
understanding its duty to the spirit of the
bargain is higher than its duty to the technicalities of the language. Corbin on
Contracts (Kaufman Supp. 1984), § 570.

It is this obligation to act in good faith and to deal
fairly that plaintiff claims is breached by the structure of
Oak's coercive exchange offer. Because it is an implied
contractual obligation that is asserted as the basis for the
relief sought, the appropriate legal test is not difficult to
deduce. It is this: is it clear from what was expressly
agreed upon that the parties who negotiated the express
terms of the contract would have agreed to proscribe the
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act later complained of [**21] as a breach of the implied covenant of good faith -- had they thought to negotiate with respect to that matter. If the answer to this
question is yes, then, in my opinion, a court is justified in
concluding that such act constitutes a breach of the implied covenant of good faith. See, Martin v. Star Publishing Co., Del. Supr., 50 Del. 181, 126 A.2d 238
(1956); Danby v. Osteopathic Hospital Ass'n., Del. Ch.,
101 A.2d 308 (1953) aff'd 34 Del. Ch. 427, 104 A.2d 903
(1954); Broad v. Rockwell International Corp., 5th Cir.,
642 F.2d 929, 957 (1981).
With this test in mind, I turn now to a review of the
specific provisions of the various indentures from which
one may be best able to infer whether it is apparent that
the contracting parties -- had they negotiated with the
exchange offer and consent [*881] solicitation in mind
-- would have expressly agreed to prohibit contractually
the linking of the giving of consent with the purchase
and sale of the security.
IV.
Applying the foregoing standard to the exchange
offer and consent solicitation, I find first that there is
nothing in the indenture provisions granting bondholders
power to veto proposed modifications in [**22] the
relevant indenture that implies that Oak may not offer an
inducement to bondholders to consent to such amendments. Such an implication, at least where, as here, the
inducement is offered on the same terms to each holder
of an affected security, would be wholly inconsistent
with the strictly commercial nature of the relationship.
Nor does the second pertinent contractual provision
supply a ground to conclude that defendant's conduct
violates the reasonable expectations of those who negotiated the indentures on behalf of the bondholders. Under
that provision Oak may not vote debt securities held in
its treasury. Plaintiff urges that Oak's conditioning of its
offer to purchase debt on the giving of consents has the
effect of subverting the purpose of that provision; it permits Oak to "dictate" the vote on securities which it
could not itself vote.
The evident purpose of the restriction on the voting
of treasury securities is to afford protection against the
issuer voting as a bondholder in favor of modifications
that would benefit it as issuer, even though such changes
would be detrimental to bondholders. But the linking of
the exchange offer and the consent solicitation does not
[**23] involve the risk that bondholder interests will be
affected by a vote involving anyone with a financial interest in the subject of the vote other than a bondholder's
interest. That the consent is to be given concurrently with
the transfer of the bond to the issuer does not in any
sense create the kind of conflict of interest that the in-

denture's prohibition on voting treasury securities contemplates. Not only will the proposed consents be granted or withheld only by those with a financial interest to
maximize the return on their investment in Oak's bonds,
but the incentive to consent is equally available to all
members of each class of bondholders. Thus the "vote"
implied by the consent solicitation is not affected in any
sense by those with a financial conflict of interest.
In these circumstances, while it is clear that Oak has
fashioned the exchange offer and consent solicitation in a
way designed to encourage consents, I cannot conclude
that the offer violates the intendment of any of the express contractual provisions considered or, applying the
test set out above, that its structure and timing breaches
an implied obligation of good faith and fair dealing.
One further set of [**24] contractual provisions
should be touched upon: Those granting to Oak a power
to redeem the securities here treated at a price set by the
relevant indentures. Plaintiff asserts that the attempt to
force all bondholders to tender their securities at less
than the redemption price constitutes, if not a breach of
the redemption provision itself, at least a breach of an
implied covenant of good faith and fair dealing associated with it. The flaw, or at least one fatal flaw, in this argument is that the present offer is not the functional
equivalent of a redemption which is, of course, an act
that the issuer may take unilaterally. In this instance it
may happen that Oak will get tenders of a large percentage of its outstanding long-term debt securities. If it
does, that fact will, in my judgment, be in major part a
function of the merits of the offer (i.e., the price offered
in light of the Company's financial position and the market value of its debt). To answer plaintiff's contention
that the structure of the offer "forces" debt holders to
tender, one only has to imagine what response this offer
would receive if the price offered did not reflect a premium over market but rather was, [**25] for example,
ten percent of market value. The exchange offer's success
ultimately depends [*882] upon the ability and willingness of the issuer to extend an offer that will be a financially attractive alternative to holders. This process is
hardly the functional equivalent of the unilateral election
of redemption and thus cannot be said in any sense to
constitute a subversion by Oak of the negotiated provisions dealing with redemption of its debt.
Accordingly, I conclude that plaintiff has failed to
demonstrate a probability of ultimate success on the theory of liability asserted.
V.
An independent ground for the decision to deny the
pending motion is supplied by the requirement that a
court of equity will not issue the extraordinary remedy of
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preliminary injunction where to do so threatens the party
sought to be enjoined with irreparable injury that, in the
circumstances, seems greater than the injury that plaintiff
seeks to avoid. Eastern Shore Natural Gas Co. v.
Stauffer Chemical Co., Del. Supr., 298 A.2d 322 (1972).
That principal has application here.
Oak is in a weak state financially. Its board, comprised of persons of experience and, in some instances,
distinction, [**26] have approved the complex and
interrelated transactions outlined above. It is not unreasonable to accord weight to the claims of Oak that the

reorganization and recapitalization of which the exchange offer is a part may present the last good chance to
regain vitality for this enterprise. I have not discussed
plaintiff's claim of irreparable injury, although I have
considered it. I am satisfied simply to note my conclusion that it is far outweighed by the harm that an improvidently granted injunction would threaten to Oak.
For the foregoing reasons plaintiff's application for a
preliminary injunction shall be denied.
IT IS SO ORDERED.
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Company – Bond – Bond issue – Bank – Bank issuing subordinated floating rate notes – Bank nationalised
following deterioration of financial position – Bondholder acquiring notes – Bank undergoing voluntary
restructuring of subordinated debt – Majority noteholders voting in favour of resolution for exchange of notes –
Notes not offered for exchange or participating in vote attracting lower payment ratio – Bondholder not
participating in vote – Bondholder's payment ratio reduced – Whether resolution invalid – Whether resolution
abuse of power.
In 2007 the defendant bank made a bond issue which consisted of the bank's subordinated floating rate notes
due 2017 (the 2017 notes) pursuant to the terms of a trust deed between the bank and its trustee (the trust
deed). Paragraph 5(b) of Sch 3 to the trust deed required a two-thirds quorum to pass any extraordinary
resolution which would result in the reduction or cancellation of the principal payable on the notes or the
exchange or conversion thereof or the minimum rate of interest payable thereon. Paragraph 13 of Sch 3
contained a provision as to who might attend or speak at noteholders' meetings, but continued: 'Neither the
Issuer nor any Subsidiary shall be entitled to vote at any meeting in respect of Notes beneficially held by it or
for its account.' Paragraph 18 of Sch 3 conferred upon a three-fourths majority of noteholders power to
sanction any compromise or arrangement proposed to be made between the bank and the noteholders, power
to sanction any abrogation, modification, compromise or arrangement in respect of the rights of the
noteholders against the bank, and power to assent to any modification of the provisions contained in the trust
deed, proposed by the bank or trustee. In 2010, the claimant acquired 2017 notes at a discount after
nationalisation of the bank by the Irish government following deterioriation of the bank's financial position
owing to the 2008 credit crunch. The bank subsequently pursued a voluntary restructuring of subordinated
debt, and proposed to 2017 noteholders an offer of exchange of 2017 notes for new notes in the exchange
ratio 0·20, ie an offer of a holding of 20 cents new notes for every one euro of 2017 notes. The new notes were
not to be subordinated. In its announcement the bank stated that it would convene a meeting inviting
noteholders to approve, by extraordinary resolution, proposed amendments to the terms and conditions of the
notes including giving the bank the right to redeem all, but not some only, existing notes at an amount equal
to €0·01 per €1,000 in principal amount of existing notes at any time after a specified settlement date, which
was the date after the noteholders' meeting. By contrast
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with the exchange ratio of 0·20 in the exchange offer, this amounted to a payment ratio of 0·00001. The bank
also stated that if an extraordinary resolution were passed in respect of existing notes and approved
amendments were implemented, the amendments would be binding on all noteholders, whether or not those
noteholders attended or were otherwise represented at the meeting, and/or voted in favour of the proposal. If
the bank chose to exercise such call right the redemption amounts payable would be significantly less than the
principal amount of the new notes such noteholders would have received had such existing notes been
exchanged pursuant to the exchange offer. By the expiration deadline for exchange offers five days before the
noteholders' meeting, 92·03 per cent by value of noteholders had offered their notes for exchange and
conditionally bound themselves to vote in favour of the resolution. The bank notified acceptance of all notes
offered for exchange, the resolution was passed, and the bank exercised its right to redeem the remaining
2017 notes at the nominal price. The claimant had not offered its notes for exchange, nor had it attended or
voted by proxy at the noteholders' meeting, and accordingly received €170 for its €17 million face value of
2017 notes. It issued a claim for a declaration that the resolution purportedly passed at the noteholders'
meeting was invalid on three grounds: (i) that the resolution constituted, in substance, the conferral of a
power on the bank to expropriate the 2017 notes for no more than a nominal consideration, and was therefore
ultra vires the power of majority under para 18 of Sch 3 to the trust deed; (ii) that at the time of the
noteholders' meeting, all those noteholders whose votes were counted in support of the resolution held their
notes beneficially for, or for the account of, the bank, so that all those votes were to be disregarded pursuant
to para 13 of Sch 13 to the trust deed; and (iii) that, even if not ultra vires, the resolution constituted an abuse

of the power of the voting majority because (a) it conferred no conceivable benefit or advantage upon the
2017 noteholders as a class; and (b) it affected, and could by then only have affected, the notes of that
minority which had not coupled an offer of their notes for exchange with a commitment to vote in favour of the
resolution, and was accordingly unfair as against that minority. In relation to ground (iii) the court analysed
the technique used by the issuers of corporate bonds which had been labelled 'exit consent' where an issuer
wished to persuade all the holders of a particular bond issue to accept an exchange of their bonds for
replacement bonds on different terms; the holders were all invited to offer their bonds for exchange, but on
terms that they were required to commit themselves irrevocably to vote at a bondholders' meeting for a
resolution (the exit consent) amending the terms of the existing bonds so as seriously to damage or
substantially destroy the value of the rights arising from those existing bonds.
Held – (1) The resolution did not of itself sanction the exchange of the 2017 notes for the new notes. That was
a voluntary process in which noteholders were free to proffer their notes for exchange and the bank was free
to accept or reject the proffered exchange. Taking the provisions of the trust deed as a whole, the noteholders
had to be taken to have assented to the exercise of a power in the majority to bind the minority both to a
cancellation of the principal payable on the notes and to a cancellation of the minimum interest payable
thereon. The express provisions of para 5(b) of Sch 3 prevented a purposively narrow interpretation of the
power to sanction an abrogation pursuant to para 18(b) of Sch 3, so that the power to abrogate was capable of
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extending to all the rights of noteholders as against the bank (see [51], [52], [54], [55], below); Mercantile
Investment and General Trust Co v International Co of Mexico [1893] 1 Ch 484n applied.
(2) The applicability of the prohibition in para 13 of Sch 3 to the trust deed had to be tested as at the date of
the meeting. Paragraph 13 had to be construed and applied on its own terms. The prohibition was expressly
directed to the question whether notes could be voted 'at any meeting', rather than to any earlier date upon
which a noteholder might commit itself irrevocably to voting one way or the other. It was a particular
consequence of the structure of the exchange offer and exit consent technique that it could be said with
confidence that noteholders' minds had to have been made up at least by the deadline for proffering their
notes for exchange. Notes which were offered and accepted for exchange by the time of the meeting were held
for the benefit of the bank. All those notes were by that time held under contracts for sale between the
relevant majority noteholders and the bank. Provided only that that they were contracts liable to be specifically
enforced, then on well-settled principles they thereby conferred a beneficial interest in the notes on the bank
from the moment of the bank's acceptance of the offered exchange on the day before the meeting. The
purpose of the prohibition in para 13 was aimed precisely at the avoidance of the voting of notes in the bank's
interests rather than in the interests of the noteholders as a class, and as a result the particular beneficial
interest conferred by the exchange contracts fell squarely within the contemplation of the prohibition (see
[62]–[64], [68], below).
(3) It could not be lawful for the majority to lend its aid to the coercion of a minority by voting for a resolution
which expropriated the minority's rights under their bonds for a nominal consideration. The purpose of the exit
consent technique was not that the issuer positively wished to obtain securities by expropriation rather than by
the contactual exchange for value which it invited the bondholders to agree, nor was the exit consent the
method by which the issuer sought to achieve the reconstruction constituted by the replacement of existing
securities with new ones. Rather, the exit consent was a coercive threat which the issuer invited the majority
to levy against the minority. That form of coercion was entirely at variance with the purposes for which
majorities in a class were given power to bind minorities and it was no answer for them to say that it was the
issuer which had required or invited them to do so (see [69]–[87], below); Katz v Oak Industries Inc (1986)
508 A 2d 873 considered; Azevedo v Imcopa Importacao, Exportaacao e Industria de Oleos Ltda [2012] EWHC
1849 (Comm) distinguished.

Notes
For the general interpretation of deeds and instruments as a whole see Supp to 13 Halsbury's Laws (4th edn)
(2007 reissue) para 175 and for modification of rights; meetings, see 15 Halsbury's Laws (5th edn) (2009)
para 1329.
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Claim
Asseìnagon Asset Management SA issued a claim under CPR Pt 8 for a declaration that a resolution passed at a
meeting of holders of notes issued by Irish Bank Resolution Corporation Ltd (formerly Anglo Irish Bank
Corporation Ltd) (the bank) was invalid. The facts are set out in the judgment.

Richard Snowden QC and Ben Griffiths (instructed by Hill Hofstetter LLP) for the claimant.
Robin Dicker QC and Tom Smith (instructed by Freshfields Bruckhaus Deringer LLP) for the bank.
Judgment was reserved.
27 July 2012. The following judgment was delivered.
BRIGGS J.

Introduction
[1] This CPR Pt 8 claim tests, for the first time, the legality under English law of a technique used by the
issuers of corporate bonds which has acquired the label 'exit consent'. The technique may be summarised thus.
The issuer wishes to persuade all the holders of a particular bond issue to accept an exchange of their bonds
for replacement bonds on different terms. The holders are all invited to offer their bonds for exchange, but on
terms that they are required to commit themselves irrevocably to vote at a bondholders' meeting for a
resolution amending the terms of the existing bonds so as seriously to damage
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or, as in the present case substantially destroy, the value of the rights arising from those existing bonds. The
resolution is what has become labelled the exit consent.
[2] The exit consent has no adverse effect in itself upon a holder who both offers his bonds for exchange and
votes for the resolution. That is either because the issuer none the less fails to attract the majority needed to
pass the resolution (in which case both the resolution and the proposed exchange do not happen) or simply
because, if the requisite majority is obtained, his bonds are exchanged for new bonds and cancelled by the
issuer. By contrast, a holder who fails to offer his bonds for exchange and either votes against the resolution or
abstains takes the risk, if the resolution is passed, that his bonds will be either devalued by the resolution or,
as in this case, destroyed by being redeemed for a nominal consideration. This is in part because the efficacy
of the technique depends upon the deadline for exchange being set before the bondholders' meeting so that, if
the resolution is then passed, the dissenting holder gets no locus poenitentiae during which to exchange his
bonds on the terms offered, and accepted in time, by the majority.
[3] It is readily apparent, and not seriously in dispute, that the purpose of the attachment of the exit consent
to the exchange proposal is to impose a dissuasive constraint upon bondholders from opposing the exchange,
even if they take the view that the proffered new bonds are (ignoring the exit consent) less attractive than the
existing bonds. The constraint arises from the risk facing any individual bondholder that a sufficient majority of
his fellow holders will participate in the exchange and therefore (as required to do) vote for the resolution. The
constraint is variously described in textbooks on both sides of the Atlantic as encouraging, inducing, coercing
or even forcing the bondholders to accept the exchange.
[4] The technique depends for its persuasive effect upon the difficulties faced by bondholders in organising
themselves within the time allowed by the issuer in such a way as to find out before the deadline for accepting
the exchange whether there is a sufficient number (usually more than 25 per cent by value) determined to

prevent the exchange going ahead by voting against the resolution. They were described in argument as facing
a variant of the well-known prisoner's dilemma.
[5] Exit consents of this type (but falling short of expropriation) have survived judicial scrutiny in the United
States of America, in the face of challenge by minority bondholders. InKatz v Oak Industries Inc (1986) 508 A
2d 873 the attachment of an exit consent designed to devalue the existing bonds in the hands of dissenting
holders who declined an associated exchange offer was challenged in the Delaware Chancery Court as
amounting to a breach of the contractual obligation of good faith by the issuer, as against the bondholders. It
was not suggested that the participation in the process by the majority bondholders (by committing
themselves to vote for the proposed amendment devaluing the existing bonds) constituted an abuse by them
of their rights under the terms of the bond issue to bind the minority to a variation of those terms. Chancellor
Allen concluded that the particular exit consent in that case (which included the removal of significant
negotiated protections to the bondholders, and the deletion of all financial covenants) did not despite its
coercive effect amount to a breach of the contractual obligation of good faith between issuer and bondholders
in what he evidently regarded as an ordinary commercial arms-length contract.
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[6] By contrast, the challenge made in the present case to the exit consent technique is mainly based upon an
alleged abuse by the majority bondholders of their power to bind the minority, albeit at the invitation of the
issuer. The challenge is based upon the well-recognised constraint upon the exercise of that power by a
majority, namely that it must be exercised bona fide in the best interests of the class of bondholders as a
whole, and not in a manner which is oppressive or otherwise unfair to the minority sought to be bound. Such
limited published professional comment as there is upon the use of this technique within an English law context
appears to assume that, provided the exchange offer and associated exit consent proposal is made and fairly
disclosed to all relevant bondholders, no question of oppression or unfairness can arise. I was told (although it
is impossible for the court to know for sure) that this technique has been put into significant, if not yet
widespread, use within the context of bonds structured under English law, in particular in connection with the
affairs of banks and other lending institutions requiring to be restructured as a result of the 2008 credit crunch,
so that a decision on this point of principle may be of much wider consequence than merely the amount at
issue between the parties to this claim, which relates to subordinated notes in the company then known as
Anglo Irish Bank Corp Ltd (the bank) acquired by the claimant Assenagon Asset Management SA in tranches
between September 2009 and April 2010, for an aggregate of just over €17m.

The facts
[7] There is no dispute about the primary facts, which consist of the terms of the relevant bonds, the
circumstances in which the exchange proposal was launched, succeeded and concluded, so far as affects the
claimant, by redemption of its €17m notes for a payment by the bank of a mere €170.
[8] There is by contrast not a complete unanimity as to background facts. The parties' differences related
more to the relevance of parts of the background, and no request was made by either side for crossexamination. As will appear, I have not found it necessary to resolve any disputes as to fact and little of the
background was of significant assistance in resolving the issues which I have to decide. These concern
construction (including for that purpose implied terms), together with the allegation of infringement of the
constraint upon the exercise of the power by a majority to bind a minority to which I have referred.
[9] The bond issue to which this dispute relates consists of the bank's subordinated floating rate notes due
2017 (the 2017 notes) issued by the bank on 15 June 2007 pursuant to the terms of a trust deed dated 15
August 2001 between the bank and Deutsche Bank Trustee Co Ltd (the trustee) as subsequently amended and
supplemented by six supplemental trust deeds. I shall refer to the re-stated form of the trust deed applicable
to the 2017 notes as 'the trust deed'. Terms particular to the 2017 notes are also contained in written final
terms dated 15 June 2007 (the final terms). The commercial terms of the 2017 notes may be summarised as
follows. (i) They were to mature in 2017, for redemption at par, unless redeemed earlier at the bank's election
(also at par) on any interest payment date after 19 June 2012. (ii) In the meantime they carried a floating rate
of interest at 0·25 per cent above three months Euribor (euro interbank offered rate) until 2012 and 0·75 per
cent above three months Euribor thereafter. (iii) The notes were subordinated, so as to be
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prioritised for payment in an insolvency after all secured and unsecured creditors (including the bank's
depositors) and ahead only of equity shareholders. They were wholly unsecured.
[10] The 2017 notes were issued as part of the bank's euro medium-term note programme. The bank issued,
in addition, subordinated notes due 2014 and 2016 (the 2014 and 2016 notes). The nominal amount of the
2017 notes was €750m. I am invited to assume that, for the most part, holders of the 2017 notes were, at the
time of the exchange offer, sophisticated professional investors.
[11] It is necessary to focus in some detail upon the provisions in the trust deed providing what counsel called
'note-holder democracy', namely the calling of noteholders' meetings, the extent of the powers of the majority
to bind the minority, the requisite quorum and voting majorities, together with a particular voting disability
prayed in aid by the claimant.

[12] The 2017 notes were issued in the form of a single global note to a depository, such that investors
recorded as holding proportions of the aggregate nominal amount in the books of the depository were to be
treated for all purposes under the trust deed as noteholders: see the definition of noteholders (trust deed p 5),
cl 8 of the trust deed and para 1 of Sch 1 thereto (incorporating terms and conditions of the notes pursuant to
the definition of conditions on p 2 of the trust deed).
[13] Clause 38 of the trust deed provided for it to be governed by English law, subject to certain irrelevant
exceptions, and cl 39 contained a sufficient submission to the jurisdiction of the English courts for the purposes
of these proceedings.
[14] Paragraph 14(i) of the first schedule to the trust deed contained provisions as to the quorum for
noteholders' meetings. It is unnecessary to set it out, because it is replicated, with added detail, in para 5 of
Sch 3, headed Provisions for Meetings of Noteholders, incorporated by cl 9 of the trust deed. Paragraph 2 of
Sch 3 permits the issuer (the bank) or the trustee at any time to call a noteholders' meeting, and required the
issuer to do so upon a requisition signed by the holders of not less than one-tenth in nominal amount of the
notes.
[15] Paragraph 5 of Sch 3 set out three successively stringent quorum requirements. In relation to an ordinary
resolution it was one-twentieth of the nominal amount of the notes. For an extraordinary resolution (defined
below) it was a clear majority in nominal amount of the notes. Finally, for seven specified types of
extraordinary resolution the quorum was two-thirds of the nominal amount of the notes. Paragraph 5(b)
identified 'reduction or cancellation of the principal payable on the Notes or the exchange or conversion thereof
or the minimum rate of interest payable thereon' as one of the seven types of extraordinary resolution calling
for a two-thirds quorum.
[16] Paragraph 13 of Sch 3 contained provision as to who might attend or speak at noteholders' meetings, but
continued: 'Neither the Issuer nor any Subsidiary shall be entitled to vote at any meeting in respect of Notes
beneficially held by it or for its account.'
[17] Paragraph 18 of Sch 3 set out in detail the powers capable of being exercised by a majority of
noteholders by extraordinary resolution. They included:
'(a) Power to sanction any compromise or arrangement proposed to be made between the Issuer and the
Noteholders … (b) Power to sanction any
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abrogation, modification, compromise or arrangement in respect of the rights of the Noteholders … against the
Issuer or against any of its property whether such rights shall arise under these presents or otherwise. (c)
Power to assent to any modification of the provisions contained in these presents which shall be proposed by
the Issuer or the Trustee.'
[18] Paragraph 20 provided that an extraordinary resolution required a three-fourths majority of persons
voting. Paragraph 19 provided that a resolution duly passed at a noteholders' meeting would be binding upon
all noteholders whether present or absent, voting or abstaining.
[19] By September 2008 the bank had become the third largest bank in the Irish domestic market with €101
bn of gross assets on its balance sheet, representing about 50 per cent of Irish GDP. It had a particular focus
on commercial property lending, and as a result of the 2008 financial crisis, with a linked rapid decline in
commercial property values, the bank faced a liquidity crisis which, unless it was rescued by the Irish
government, would have forced it into insolvent liquidation. None the less, being regarded as of systemic
importance to the maintenance of the stability of the Irish financial system, it was indeed rescued by the Irish
government by a series of steps, which I shall briefly summarise. The first consisted of a guarantee by the Irish
government of certain liabilities of Irish financial institutions, including the 2017 notes, for the period from 30
September 2008 to 29 September 2010 pursuant to the Credit Institutions (Financial Support) Scheme
2008, SI 2008/411. The scheme prohibited any call on that guarantee after 29 September 2010.
[20] Secondly, in December 2009 the Irish government guaranteed certain eligible liabilities of participating
institutions, including the bank, pursuant to the Credit Institutions (Eligible Liabilities Guarantee) Scheme
2009, SI 2009/490. Those liabilities did not include the 2017 notes, because they were subordinated.
[21] On 21 January 2009 the bank was nationalised, because of its systemic importance to the maintenance of
the stability of the Irish financial system, pursuant to the Anglo Irish Bank Corporation Act 2009.
[22] On 7 April 2009 the Minister for Finance announced the creation of the National Asset Management
Agency (NAMA) formed to purchase certain distressed loans from banks carrying on in business in Ireland. This
had no direct effect upon the 2017 notes.
[23] On 29 May 2009, in view of the continued deterioration in the bank's financial position following
nationalisation, the Irish government announced its intention to make urgent provision of up to €4bn of capital
to the bank through the purchase of new ordinary shares. This support (but not the earlier nationalisation)
required approval from the European Commission which was granted on 26 June 2009. The Commission
required to be satisfied that financial support by a member state to a domestic bank was provided on terms
that minimised the amount of state aid to that necessary to protect the wider financial system in Ireland and,

to that end, the bank proposed to increase its core tier 1 capital by engaging in a 'Liability Management
Exercise' under which it intended to buy back subordinated loans, at a premium above the prevailing market
rates no higher than 'necessary only to ensure a participation rate sufficient to make the Liability Management
Exercise worthwhile'.
[24] By December 2009 the bank had incurred an aggregate loss of some €12∙7bn. In March, May and August
2010 the Irish government increased its support to the bank by amounts of €8∙3bn, €2bn and €8∙58bn
respectively.
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[25] On 8 September 2010, just before the expiry of the October 2008 guarantee, the Minister for Finance
made an announcement about the proposed restructuring of the bank, which contemplated its being split into a
depositors' bank and an asset management entity. In the event this did not proceed. By 30 September, the
day after expiry of the October 2008 guarantee, the Irish government had provided a total of €22∙88bn of
capital to the bank by way of share subscription and promissory notes, and NAMA had purchased €6∙5bn worth
of distressed loans.
[26] It was during the staged rescue of the bank which I have summarised, and the currency of the October
2008 guarantee of (inter alia) the 2017 notes, that the claimant acquired its holding of 2017 notes in the
market, at prices ranging between 0∙418 and 0∙420 per nominal euro, between 23 September 2009 and 1 April
2010. The substantial discount at which the notes were trading in the market no doubt reflected a perception
that the 2008 guarantee was unlikely to be extended indefinitely, and that holders of subordinated debt could
not expect to be treated with the same sympathy as the bank's retail customers. The claimant acquired its
holding as manager of two Luxembourg funds. It may safely be inferred that it did so on behalf of sophisticated
investors.
[27] On 30 September 2010 (immediately after the expiry of the 2008 guarantee) the Minister for Finance
made a statement on the banking system in Ireland which, while stating an intention to respect all senior debt
obligations in the bank, continued (Dáil Éireann Debate vol 717 no 1, Written Answers—State Banking Sector,
pp 140–141):
'The principle of appropriate burden sharing by holders of subordinated debt, however, is one with which I
agree. As can be seen from the figures outlined above, the losses in the bank are substantial and it is right that
the holders of Anglo's subordinated debt should share the costs which have arisen.
In keeping with this approach, my Department in conjunction with the Attorney General is working on
resolution and reorganisation legislation, which will enable the implementation of reorganisation measures
specific to Anglo Irish Bank and [Irish Nationwide Building Society] which will address the issue of burdensharing by subordinated bondholders. The legislation will be consistent with the requirements for the measures
to be recognised as a re-organisation under the relevant EU Directive in other EU Member States.
I expect the subordinated debt holders to make a significant contribution towards meeting the costs of Anglo.'
[28] This announcement contemplated a two-stage approach. The first was to pursue a voluntary restructuring
of subordinated debt, if possible, by agreement with noteholders (or a qualifying majority of them). The second
was to complete the process, if necessary, by legislation, capable of being enforced in relation to an English
law regulated note issue in the English courts, pursuant to the EU Directive referred to in the announcement.
The exchange proposal to the 2017 notes was part of the first of those two stages.

The 2010 exchange offer
[29] On 21 October 2010 the bank announced exchange offers in respect of certain series of its notes,
including the 2017 notes (as well as the 2014 and 2016
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notes). The bank issued three documents, the first two of which substantially overlap in terms of content: (i)
the announcement; (ii) the exchange offer memorandum; (iii) a notice of a noteholders' meeting in respect of
the 2017 notes.
[30] The announcement and the memorandum both began (more or less identically) by proposing to
noteholders an exchange of (inter alia) the 2017 notes for new notes (the new notes) in the exchange ratio
0∙20 ie an offer of a holding of 20 cents new notes for every one euro of 2017 notes. The new notes were not
to be subordinated. They were to carry a coupon of three-month Euribor plus 3∙75 per cent, to be guaranteed
by the Irish government and to mature in December 2011. The announcement continued as follows:
'In connection with the Exchange Offers, the Bank is also convening (at the times specified in the …
Memorandum) separate meetings inviting the Holders of each Series of Existing Notes [a definition which
included the 2017 notes] to approve, by separate Extraordinary Resolution in respect of each Series, proposed
amendments to the terms and conditions of each Series including giving the Bank the right to redeem all, but
not some only, of the Existing Notes of each Series at an amount equal to €0·01 per €1,000 in principal
amount of Existing Notes at any time after the relevant Settlement Date …

The Bank will announce its decision whether to accept valid offers of Existing Notes for exchange pursuant to
each Exchange Offer together with the final aggregate principal amount of the Existing Notes of each Series
accepted for exchange and the aggregate principal amount of the New Notes to be issued as soon as
reasonably practicable after the Expiration Deadline applicable to the relevant Series. Each Exchange Offer
begins on 21 October 2010 and will expire at (i) 4.00 p.m. London time on 19 November 2010 in respect of the
2017 Notes … unless extended, re-opened or terminated as provided in the … Memorandum. The expected
Settlement Date for the Exchange Offers is (i) 24 November 2010 in respect of the 2017 Notes Exchange Offer
…'
Under the heading accrued interest the bank undertook to pay interest due on the existing notes up and until
the settlement date.
[31] At pp 4–6 of the announcement the bank provided an intended timetable for the exchange offer process
in relation to each series. The timetable for 2017 notes was as follows:

'Commencement of Exchange Offers,
Notice of Meeting
2017 Notes Expiration Deadline
2017 Notes Results Announcement
(namely whether the Bank intended to
accept the offers, and the amount of
2017 Notes accepted for Exchange)
2017 Notes Meeting
Announcement Results of 2017
Notes Meeting
2017 Notes Settlement Date

21 October 2010
4 pm 19 November 2010

22 November 2010
10am 23 November 2010
23 November 2010
24 November 2010'
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That timetable was followed by a warning that it was subject to the right of the bank to extend, re-open,
amend and/or terminate each exchange offer.
[32] The memorandum had annexed to it the notice of meeting for the 2017 notes, describing the terms of
the extraordinary resolution. It is unnecessary to describe it in detail. It provided for the insertion into the final
terms of a right for the bank to redeem the 2017 notes on any date after the settlement date (ie 24 November
2010, unless amended) upon payment at a rate of €0∙01 per €1,000. By contrast with the exchange ratio of
0∙20 in the exchange offer this amounted to a payment ratio of 0∙00001.
[33] In addition to replicating most of the provisions of the announcement, the memorandum contained the
following additional provisions, the first paragraph of which (quoted below) is set out in capital letters and
heavy type.
'By offering to exchange its Existing Notes, a holder will be deemed to have given instructions for the
appointment of the exchange and tabulation agent (or its agent) as its proxy to vote in favour of the relevant
Extraordinary Resolution in respect of all Existing Notes of the relevant series offered for exchange by such
holder and which are accepted by the Bank at the … 2017 Notes Meeting …
It will not be possible for Holders of a Series of Existing Notes to validly offer to exchange Existing Notes
pursuant to the Exchange Offer without at the same time appointing the Exchange Tabulation Agent (or its
agent) as their proxy to vote in favour of the Extraordinary Resolution in respect of the relevant Series as
described above. If a Holder does not offer to exchange its Existing Notes, or if its offer to exchange Existing
Notes is not accepted by the Bank, such Holder may (subject to meeting certain deadlines for making such
arrangements—see “Risk Factors and other Considerations—Deadlines for making arrangements to vote at
Meetings if Exchange Instruction is rejected”) separately arrange to be represented, and vote such Holder's
Existing Notes, at the relevant Meetings.'
[34] Under the heading Risk Factors and Other Considerations, the memorandum provided (inter alia) as
follows:
'If an Extraordinary Resolution is passed in respect of any Series of Existing Notes and the approved
amendments are implemented by the Bank by way of publication (expected to be part of the announcement
confirming the results of the relevant Meeting) of amendments to the Final Terms of the relevant Series, the
amendments shall be binding on all Holders of Existing Notes of such Series, whether or not those Holders
attended or were otherwise represented at the relevant Meeting and/or voted in favour of the relevant
Proposal.
(heavy type) If the Bank chooses to exercise such call right (which the Bank currently intends to do shortly
after the relevant Settlement Date, although the Bank is under no obligation to do so), the redemption

amounts payable to a Holder of Existing Notes (being €0·01 per €1000 in principle amount of Existing Notes)
will be significantly less than the principal amount of the New Notes such Holder would have received had such
Existing Notes been exchanged pursuant to the relevant Exchange Offer.'
The risk factors statement continued with a reference to the burden sharing legislation then proposed by the
Irish government, including the passage from the ministerial statement of 30 September 2010, which I have
quoted above.
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[35] Under the sub-heading 'Deadlines for making arrangements to vote at Meetings if Exchange Instruction is
rejected' the memorandum continued:
'If a Holder's offer to exchange Existing Notes is not accepted by the Bank at the relevant Expiration Deadline
and such Holder nevertheless wishes to vote at the … 2017 Notes Meeting … such Holder must either validly
request a voting certificate, or otherwise appoint the Exchange Tabulation and Agent (or its agent) as its proxy
to vote in favour of or against the relevant Extraordinary Resolution at the relevant Meeting … such request to
be submitted to the Exchange and Tabulation Agent through the Clearing Systems. Holders must request a
voting certificate or appoint the Exchange and Tabulation Agent (or its agent) as proxy not later than 48 hours
before the relevant Meeting. (heavy type) The indicative timetable for the Exchange Offers is such that, if a
Holder's offer to exchange Existing Notes is rejected at or after the relevant Expiration Deadline, such Holder
may not have the opportunity—or may have a very limited period of time in which—to make separate voting
arrangements in respect of the relevant Meeting, and accordingly may not be able to vote at the relevant
Meeting.'
When it is borne in mind that the timetable set out both in the announcement and the memorandum
contemplated that the bank would announce its decision whether, and how far, to accept exchange offers only
one day before the 2017 notes meeting, that last warning was, if anything, an understatement.
[36] The exchange ratio of 0∙20 in the exchange offer broadly reflected the price at which the 2017 notes
were then trading in the market, although there is some dispute, which I need not resolve, about the then
liquidity of that market. No premium over the then market price for the 2017 notes was added as an incentive,
but the combined effect of the exchange offer and the disincentive to rejecting it constituted by the linked
resolution to permit the bank to redeem the 2017 notes (if not exchanged) for 0∙00001 of their face value was
sufficient to ensure that 92·03 per cent of the 2017 noteholders by value offered their notes for exchange and
conditionally bound themselves to vote in favour of the resolution by the stated deadline of 4 pm on 19
November 2010.
[37] The bank notified acceptance of all notes offered for exchange on 22 November and the resolution was
therefore duly passed by at least the same majority at the 2017 noteholders' meeting held on the following
day. Settlement of the exchange of existing notes for new notes duly then occurred in accordance with the
advertised timetable and, on 30 November 2010, the bank exercised its newly acquired right to redeem the
remaining 2017 notes at the nominal price of €0∙01 per €1,000 face value pursuant to which the claimant
received €170 for its €17m face value of 2017 notes.
[38] The claimant did not attend, or vote by proxy at, the 2017 noteholders' meeting. It first complained
about what had occurred on 30 November 2010. This claim was issued on 15 April 2011.

The claimant's case
[39] In their skeleton argument and in oral submissions, Mr Richard Snowden QC and Mr Ben Griffiths put the
claimant's case for a declaration that the resolution purportedly passed at the 2017 noteholders' meeting on 23
November 2010 was invalid on three independent but related grounds.
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(1) The resolution constituted, in substance, the conferral of a power on the bank to expropriate the 2017
notes for no more than a nominal consideration. It was therefore ultra vires the power of the majority under
para 18 of Sch 3 to the trust deed. (2) At the time of the noteholders' meeting on 23 November, all those
noteholders whose votes were counted in support of the resolution held their notes beneficially, or for the
account of, the bank. Accordingly, all those votes are to be disregarded pursuant to para 13 of Sch 3 to the
trust deed. (3) Even if not ultra vires, the resolution constituted an abuse of the power of the voting majority
because: (i) it conferred no conceivable benefit or advantage upon the 2017 noteholders as a class; and, (ii) it
affected, and could by then only have affected, the notes of that minority which had not coupled an offer of
their notes for exchange with a commitment to vote in favour of the resolution. Accordingly it was both
oppressive and unfair as against that minority.
[40] I will address the bank's response to those submissions, presented by Mr Robin Dicker QC and Mr Tom
Smith in due course, when dealing with each submission in turn. It is however convenient first to summarise
certain general principles which have been established by English law in relation to the construction and
exercise of powers conferred upon a majority to bind a minority within a class. Those principles are of ancient
origin and it is common ground that they are fully applicable to the class constituted by the 2017 noteholders,
in relation to the construction and exercise of the powers conferred on a voting majority by the trust deed.

[41] The origin of these principles may be traced back to Justinian's Institutes, under the title 'De Societate',
and they were applied as long ago as 1853 to a power given to two-thirds of the members of a partnership to
expel a partner by notice in Blisset v Daniel (1853) 10 Hare 493 at 523–524, (1853) 68 ER 1022 at 1035. Page
Wood V-C said:
'It must be plain that you can neither exercise a power of this description by dissolving the partnership, nor do
any other act for purposes contrary to the plain general meaning of the deed, which must be this—that this
power is inserted, not for the benefit of any particular parties holding two-thirds of the shares, but for the
benefit of the whole society and partnership …'
[42] That principle was applied to the relationship of shareholders in a limited company, both in Ebrahimi v
Westbourne Galleries Ltd [1972] 2 All ER 492 at 501, [1973] AC 360 at 381 by Lord Wilberforce, and in Re a
Company (No 00709 of 1992), O'Neill v Phillips [1999] 2 All ER 961 at 966–970, [1999] 1 WLR 1092 at 1098–
1101 by Lord Hoffmann, in relation to the statutory remedy for unfairly prejudicial conduct.
[43] The same principle was applied to the power of a majority of debenture holders to modify the terms of
the debenture issue so as to bind a minority in British America Nickel Corp v M J O'Brien Ltd [1927] AC 369 at
371. The generality of the principle is emphasised in the judgment delivered by Viscount Haldane as follows:
'To give a power to modify the terms on which debentures in a company are secured is not uncommon in
practice. The business interests of the company may render such a power expedient, even in the interests of
the class of debenture holders as a whole. The provision is usually made in the
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form of a power, conferred by the instrument constituting the debenture security, upon the majority of the
class of holders. It often enables them to modify, by resolution properly passed, the security itself. The
provision of such a power to a majority bears some analogy to such a power as that conferred by s. 13 of the
English Companies Act of 1908, which enables a majority of the shareholders by special resolution to alter the
articles of association. There is, however, a restriction on such powers, when conferred on a majority of a
special class in order to enable that majority to bind a minority. They must be exercised subject to a general
principle, which is applicable to all authorities conferred on majorities of classes enabling them to bind
minorities; namely, that the power given must be exercised for the purpose of benefiting the class as a whole,
and not merely individual members only. Subject to this, the power may be unrestricted.'
[44] The basis for the application of that principle in relation to powers conferred on majorities to bind
minorities is traditionally described as arising from general principles of law and equity, and by way of
implication. In Allen v Gold Reefs of West Africa Ltd [1900] 1 Ch 656 at 671, [1900–3] All ER Rep 746 at 749–
750, Lindley MR said this, in relation to a power conferred on the majority of shareholders to alter the articles
of association:
'Wide, however, as the language of s. 50 [of the Companies Act 1862] is, the power conferred by it must, like
all other powers, be exercised subject to those general principles of law and equity which are applicable to all
powers conferred on majorities and enabling them to bind minorities. It must be exercised, not only in the
manner required by law, but also bona fide for the benefit of the company as a whole, and it must not be
exceeded. These conditions are always implied, and are seldom, if ever, expressed.'
In the same case Vaughan Williams LJ said ([1900] 1 Ch 656 at 676, [1900–3] All ER Rep 746 at 752): 'I also
take it to be clear that the alteration must be made in good faith; and I take it that an alteration in the articles
which involved oppression of one shareholder would not be made in good faith.'
[45] In Redwood Master Fund Ltd v TD Bank Europe Ltd [2002] EWHC 2703 (Ch), [2006] 1 BCLC 149, a small
minority of lenders in a syndicated loan facility sought to invoke the general principle for the purpose of
challenging the decision by a two-thirds majority of lenders to alter the terms of the facility, upon the basis
that it discriminated against them as a minority. The lending syndicate consisted, from the outset, of three
separate lending classes with potentially different interests. In rejecting the submission that proof of its
discriminatory effect was not, on its own, sufficient to compel the setting aside of the decision of the majority,
Rimer J said:
'[91] The starting point is that the facility agreement is a commercial contract between a large multitude of
lending bankers and their borrowers. It governs not just the lenders' relationship with the borrowers, but also
the relationship between the lenders themselves. The contract has been carefully and professionally drawn and
cl 25 devotes itself to setting out the contractual basis on which its terms may be varied as between the
lenders and borrowers. Save for the various entrenched provisions, which require unanimous consent before
they can be altered, the lenders have, by their contract, empowered a two-thirds majority in value to consent
to
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changes in the facility agreement, being changes which are capable of affecting and binding all of them. Clause
25 also empowered the majority lenders to agree to waivers under the agreement. The modified waiver letter
is the fruit of the exercise of those powers.

[92] The claimants' case is that that power is subject to the general principle of law relating to the manner in
which a majority can bind a minority, namely that the power must be exercised bona fide for the benefit of the
lenders as a whole. If so, it can only be on the basis that a principle to that effect is an implied term of the
facility agreement. On ordinary principles, terms will only be implied into contracts if, as a matter of necessity,
they are required for business efficacy purposes (The Moorcock (1889) 14 PD 64, [1886–90] All ER Rep 530),
or if it is a matter of obvious inference that they were intended to apply to the contract (Shirlaw v Southern
Foundries (1926) Ltd [1939] 2 All ER 113 at 124, [1939] 2 KB 206 at 227 per MacKinnon LJ), of if they are
necessary to give effect to the reasonable expectations of the parties (Equitable Life Assurance Society v
Hyman [2000] 3 All ER 961 at 971, [2002] 1 AC 408 at 459 per Lord Steyn). In the present case, if the
suggested term is to be regarded as implied into the facility agreement, it would appear to me that it could
only be on either the second or third basis.'
[46] Although I doubt whether this would have made any difference to the outcome, I respectfully consider
that an additional basis for the implication of this principle into provisions conferring powers on majorities to
bind minorities may be that it is a term generally implied by the law in contracts or arrangements of particular
types, as reflected in the speech of Lord Wilberforce in Liverpool City Council v Irwin [1976] 2 All ER 39 at
43, [1977] AC 239 at 253–255. If that is as I conceive it to be the true basis for the implication of the
principle, then it must still be regulated by any contrary intention demonstrated by the parties' agreement. In
any event, the extent and content of the principle is inevitably dependent on the context in which it is alleged
to operate: see for example Re a Company (No 00709 of 1992), O'Neill v Phillips [1999] 2 All ER 961 at 966–
968, [1999] 1 WLR 1092 at 1098–1099 per Lord Hoffmann.
[47] The underlying risk of abuse of power by a majority at which this principle is aimed may be combated
otherwise than by the direct invocation of the principle itself. It may for example lead the court to a
purposively restrictive construction of apparently torrential words in the instrument creating the power.
In Mercantile Investment and General Trust Co v International Co of Mexico [1893] 1 Ch 484 (note) an issue of
mortgage debentures was subject to wide-ranging powers in the majority of debenture holders to bind a
dissentient minority to any release of the mortgaged premises, and to any compromise or modification of their
rights. Lindley LJ said (at 489):
'The main question, however, is, whether the resolution is one by which it was competent for a majority of
debenture-holders to bind a dissentient minority. This must depend upon the true construction of the 22nd
clause of the deed of the 10th of March 1888; and, in order to arrive at that construction, attention must be
paid, not only to the language of the clause, but to the objects to attain which the clause itself was inserted.
Powers given to majorities to bind minorities are always liable to abuse; and, whilst full effect ought to be
given to them in cases clearly falling
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within them, ambiguities of language ought not be taken advantage of to strengthen them and make them
applicable to cases not included in those which they were apparently intended to meet. To take the language of
the clause—“the power to release the mortgaged premises” does not include a power to release the Defendant
company. The power to modify the rights of the debenture-holders against the company does not include a
power to relinquish all their rights. A power to compromise their rights presupposes some dispute about them
or difficulties in enforcing them, and does not include a power to exchange their debentures for shares in
another company, where there is no such dispute or difficulty. It is a mistake to suppose that a power to
compromise a claim for money becomes a power to accept less than 20s. in the pound, if the debt is
undisputed and the debtor can pay. A power to compromise does not include a power to make presents.'
[48] Alternatively, even in provisions conferring wide powers, the parties may include bespoke restrictions
designed to avoid its exercise otherwise than for the benefit of the relevant class. It is common ground in the
present case that the disenfranchisement of notes beneficially held by or for the account of the issuer or any
subsidiary was designed with that objective in mind, because of the likelihood that any such notes would be
voted so as to serve the interests of the bank rather than the noteholders.
[49] Finally, statute may also intervene. There is in England and Wales the statutory remedy for unfairly
prejudicial conduct now to be found in Pt 30 of the Companies Act 2006. In the United States of America, the
US Trust Indenture Act of 1939 provides at s 316(b) a general prohibition against the modification of payment
terms without the unanimous consent of all the holders of securities issued and registered with the Securities
and Exchange Commission (SEC) under the US Securities Act of 1933. There are however no statutory
safeguards against abuse of power by a majority of the 2017 noteholders in the present context.

Ultra vires
[50] Paragraph 18 of Sch 3 to the trust deed conferred upon a three-fourths majority of noteholders power to
sanction any compromise or arrangement proposed to be made between the issuer and the noteholders, power
to sanction any abrogation, modification, compromise or arrangement in respect of the rights of the
noteholders against the issuer, and power to assent to any modification of the provisions contained in the trust
deed, proposed by the issuer or the trustee. The notice of meeting proposing the resolution to confer upon the
bank a power of redemption for nominal consideration purported to avail itself compendiously of all those
various powers.

[51] It none the less became common ground between counsel that the vires of the majority to pass the
resolution depended entirely on it falling within the power to 'sanction any abrogation … in respect of the rights
of the Noteholders … against the Issuer'. Although the resolution did not as a matter of form purport to
abrogate any rights but rather to confer a new right upon the issuer, it was sensibly conceded by Mr Dicker
during argument that, in substance, it constituted an abrogation of all the rights of those noteholders against
the bank whose notes had not by the time of the noteholders' meeting become the subject of a contract of
exchange for new notes.
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[52] The resolution did not of itself sanction the exchange of the 2017 notes for the new notes. That was a
voluntary process in which noteholders were free to proffer (or not to proffer) their notes for exchange and the
bank was free to accept or reject the proffered exchange. It follows that the resolution itself did not sanction or
compromise an arrangement between the issuer and noteholders. Viewed as a matter of substance, the
resolution did more than modify or compromise the rights of noteholders. It conferred an unqualified right of
the bank to do away with them altogether. Thus I consider that an attempt to justify the resolution otherwise
than by reference to the power to sanction an abrogation of the rights of the noteholders would fall foul of the
analysis of Lindley LJ in the Mercantile Investment and General Trust case which I have quoted above.
[53] Mr Snowden submitted that the power to abrogate should be construed ejusdem generis with the other
powers in para 18 of Sch 3 so as to fall short of authorising what was, in substance, a complete abandonment
by the majority, binding on the minority, of all the noteholders' rights against the bank. No such complete
abandonment could, he submitted, be for the benefit of the noteholders as a class, so that a purposive
construction of the powers of the majority in para 18 necessarily fell short of a power simply to confer, in
substance, an outright gift of the noteholders' rights back to the bank. He relied in passing upon Re NFU
Development Trust Ltd [1973] 1 All ER 135 at 140, [1972] 1 WLR 1548 at 1555, in which Brightman J
construed the phrase 'compromise or arrangement' in s 206(2) of the Companies Act 1948 as excluding
confiscation or expropriation of rights without any compensating advantage, and in which he doubted whether,
in the case of a commercial company, an arrangement involving uncompensated forfeiture of the rights of fully
paid-up shareholders would ever be reasonable.
[54] This was a powerful submission, and might have prevailed, but for the provisions of para 5(b) of Sch 3 to
the trust deed, which imposes a special quorum for a particular type of extraordinary resolution consisting of
the 'Reduction or cancellation of the principal payable on the Notes … or the minimum rate of interest payable
thereon'. The whole of para 5 of Sch 3 assumes that the special quorum regime applies to particular types of
extraordinary resolution for which the authority must lie in para 18. Paragraph 5 confers no wider powers, but
simply imposes an additional quorum. It follows in my judgment that, taking the provisions of the trust deed as
a whole, the noteholders must be taken to have assented to the exercise of a power in the majority to bind the
minority both to a cancellation of the principal payable on the notes and to a cancellation of the minimum
interest payable thereon. That would, again, be tantamount to forfeiture, confiscation or expropriation of the
rights conferred by the notes, which conferred nothing of benefit on the noteholders other than repayment of
principal and payment of interest.
[55] It follows that I am persuaded, albeit by a narrow margin, that the express provisions of para 5(b) of Sch
3 prevent a purposively narrow interpretation of the power to sanction an abrogation pursuant to para 18(b) of
Sch 3, so that the power to abrogate is capable (in circumstances not otherwise amounting to an abuse) of
extending to all the rights of noteholders as against the bank.
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Disenfranchisement under para 13 of Sch 3
[56] It was, as I have said, common ground that the purpose of the disentitlement to vote in respect of notes
beneficially held by the bank or for its account was to prevent a vote designed to serve the interests of the
noteholders from being undermined by the exercise of votes cast in the interests of the bank. Specifically, the
prohibition was designed to prevent a noteholder from succumbing to a conflict between the interests of the
noteholders and the interests of the bank. It was also common ground that, although the language of the
prohibition speaks in terms of the issuer or its subsidiary being disentitled to vote, it applies equally to any
other person who or which holds his or its notes for the benefit or for the account of the bank.
[57] Mr Snowden submitted that the question was whether, at the time of the noteholders' meeting, that
description was applicable to noteholders who, by having offered their notes for exchange with the requisite
irrevocable commitment to vote for the resolution by proxy and had their offer accepted on the day prior to the
meeting, then voted for the resolution. Mr Snowden submitted that the description in para 13 fitted those
noteholders for two reasons: (i) because by then the votes of those noteholders were held at the direction and
to the order of the bank; and (ii) because in any event the existence of the contract for the sale of those notes
to the bank in return for new notes meant that the bank had by then become the beneficial owner of those
notes, so that they were beneficially held for the bank, or for its account.
[58] For the bank Mr Dicker submitted that this analysis reached the wrong answer, in part because it asked
the wrong question. He said that the applicability or otherwise of the prohibition in para 13 should be tested
not as at the date of the meeting, but rather as at the date when noteholders decided whether or not to offer
their notes for exchange, and thereby irrevocably to commit themselves to vote for the resolution. A purposive

view of the prohibition required it to be applied at each noteholder's moment of decision, rather than at the
later date by which time the casting of his vote at the meeting had become a foregone conclusion.
[59] Alternatively, Mr Dicker submitted that there was no basis for the first of Mr Snowden's points, namely to
treat the prohibition as applicable wherever votes rather than the notes themselves were held to the order of
the bank. Finally he submitted, in response to Mr Snowden's second point, that the contract for exchange
between noteholders and the bank was not specifically enforceable, so that no beneficial interest in the notes
subject to those exchange contracts passed until the settlement date, one day after the noteholders' meeting.
[60] Much the most persuasive part of Mr Dicker's analysis was his submission about the time in question,
namely the date at which the applicability of the para 13 prohibition should be tested. He said that this was a
case where, at the time when each noteholder decided to support the resolution (by offering his notes for
exchange), he was the full beneficial owner of his notes, capable without any conflict of deciding in his best
interests as a typical noteholder whether to vote for or against the resolution. It would therefore be wrong to
interpret the prohibition in para 13 in a manner which was not calculated to implement its conflict avoidance
purpose.
[61] Mr Dicker gained considerable support from the analysis of a similar point by Chancellor Allen in Katz v
Oak Industries Inc (1986) 508 A 2d 873 at 881. The terms of the bonds in that case prohibited the issuer
(Oak) from voting debt securities held in its treasury, and it was submitted that by linking its
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exchange offer with the giving by the bondholders of consent to the amendment to the terms of the bonds,
Oak had been permitted to 'dictate' the vote on securities which it could not itself vote. He continued:
'The evident purpose of the restriction on the voting of treasury securities is to afford protection against the
issuer voting as a bondholder in favor of modifications that would benefit it as issuer, even though such
changes would be detrimental to bondholders. But the linking of the exchange offer and the consent solicitation
does not involve the risk that bondholder interests will be affected by a vote involving anyone with a financial
interest in the subject of the vote other than a bondholder's interest. That the consent is to be given
concurrently with the transfer of the bond to the issuer does not in any sense create the kind of conflict of
interest that the indenture's prohibition on voting treasury securities contemplates. Not only will the proposed
consents be granted or withheld only by those with a financial interest to maximize the return on their
investment in Oak's bond, but the incentive to consent is equally available to all members of each class of
bondholders. Thus the “vote” implied by the consent solicitation is not affected in any sense by those with a
financial conflict of interest.'
[62] It is evident that the prohibition in the Oak Industries case was more narrowly framed than the
prohibition in para 13 of Sch 3. It did not extend to securities which, although not in Oak's treasury, were none
the less held for its benefit or to its order. In my judgment the para 13 prohibition must be construed and
applied on its own terms. The prohibition is expressly directed to the question whether notes may be voted 'at
any meeting', rather than to any earlier date upon which a noteholder may commit itself irrevocably to voting
one way or the other. Such assistance as is therefore available from the language of the prohibition tends to
support Mr Snowden's submission that the applicability or otherwise of the prohibition should be tested as at
the date (or the time) of the relevant meeting, rather than as at the possibly large number of earlier different
dates upon which particular noteholders may have made up their minds how to vote. Such a flexible timing
test, however precisely attuned to fulfilling the underlying purpose of conflict avoidance would in any event be
extremely difficult for those responsible for the conduct of a noteholders' meeting to adjudicate upon, all the
more so in a case (such as the present) where votes are cast by previously arranged proxy rather than in
person and no noteholder attends the meeting or otherwise assists those charged with its conduct by
explaining when its decision was made. It is a particular consequence of the structure of the exchange offer
and exit consent technique applied in this case that it can be said with confidence that noteholders' minds must
have been made up at least by the deadline for proffering their notes for exchange. But the prohibition in para
13 is plainly designed to be applied in a wide range of differing circumstances, in many if not most of which no
such assumptions could sensibly be made.
[63] It remains to consider the competition between Mr Snowden's and Mr Dicker's submissions on the
assumption (which I have concluded is correct), that the applicability of the prohibition is to be tested as at the
date (or time) of the meeting. I am not persuaded to follow Mr Snowden's purposive line in interpreting the
restriction as if it concerned the question whether votes (rather than notes) were held beneficially for the bank
or for its
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order, so as to apply in any case where the bank had obtained a mere contractual commitment from a
noteholder to vote his notes in a particular way, even if wholly unconnected with any arrangement for the
purchase of his notes, whether by exchange or for cash. Again, I consider that the prohibition must be
construed as it stands, so as to relate to the beneficial holding of notes, either in a proprietary sense or,
perhaps, in an economic sense where, without conferring a proprietary interest, the noteholder is obliged to
confer upon or transfer to the bank the whole of the economic risks and rewards arising from the notes as at
the date of the meeting.

[64] I have none the less concluded that Mr Snowden's second submission, namely that in any event notes by
then offered and accepted for exchange were held for the benefit of the bank by the time of the meeting, is
correct. All those notes were by that time held under contracts for sale between the relevant majority
noteholders and the bank. Provided only that they were contracts liable to be specifically enforced, then on
well-settled principles they thereby conferred a beneficial interest in the notes on the bank from the moment of
the bank's acceptance of the offered exchange on the day before the meeting.
[65] Notwithstanding Mr Dicker's submissions to the contrary, I consider it clear that the contracts for sale by
exchange of the 2017 notes which came into existence on the day before the noteholders' meeting were
specifically enforceable. Contracts for the sale of shares or securities are specifically enforceable unless
damages for breach by the seller would be an adequate remedy. Damages are an adequate remedy if, but only
if, there exists a ready market for the securities in question such that the buyer can use his damages to obtain
the substance of what he bargained for, namely equivalent securities: see generally Jones and
Goodhart Specific Performance (2nd edn, 1996) pp 161–162.
[66] The result is that the contract for the sale and purchase of publicly quoted shares will usually not be
specifically enforceable, because of the availability of equivalent shares on a liquid market. In the present case
by contrast, the purpose and intent of the contracts for the exchange of the 2017 notes was to terminate the
market for the notes, and indeed to bring about a complete cancellation or redemption of the entire issue for
the purposes of the bank's restructuring, so as to meet the condition imposed by the Irish government (and
the European Commission) for the provision of rescue funding at the expense of the Irish taxpayer. It is in my
view clear that damages for breach of a contract for exchange of 2017 notes constituted by a refusal by the
noteholder to deliver notes for exchange on the settlement date would not be an adequate remedy to the
bank.
[67] Mr Dicker submitted that specific performance would be unavailable for an additional reason, based upon
absence of mutuality. He said that, because the bank would not have issued the new notes any earlier than
upon the settlement date, a noteholder could not have obtained specific performance of his contract with the
bank, in the event of a refusal by the bank to complete the contract. I disagree. As is noted in Jones and
Goodhart p 161, a contract to purchase new shares to be issued by a company may also be specifically
enforced. I can see no reason why the court would deny to a noteholder an order that, for the purpose of
completing the exchange contracts made in relation to the 2017 notes, the bank issue the requisite new notes
for that purpose, provided only that it was within its corporate vires to do so. There is of course no suggestion
that it was not.
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[68] The final question under this part of the case is whether the beneficial interest which ordinarily arises in
favour of the contracting purchaser of shares (where the contract is specifically enforceable) is an interest of
the type contemplated by the prohibition in para 13 of Sch 3. It is not an outright beneficial interest which
reduces the title of the seller to that of a mere nominee. Generally, it does not even require the seller to vote
the shares, pending completion, at the direction of the buyer: see Musselwhite v C H Musselwhite & Son
Ltd [1962] 1 All ER 201, [1962] Ch 964, and Michaels v Harley House (Marylebone) Ltd [1999] 1 All ER 356 at
367, [2000] Ch 104 at 119. This is not however an ordinary contract for sale and purchase in which the
constraints upon the seller's voting rights are governed by implication, or by the general law. The contracts for
exchange of the 2017 notes expressly committed the sellers to vote the notes, at a meeting one day before the
settlement date, in a manner calculated to serve the bank's interests, and permitted no discretion to the seller,
whether upon the basis of a continuing unpaid vendor's lien or otherwise. When it is borne in mind that the
purpose of the prohibition in para 13 is aimed precisely at the avoidance of the voting of notes in the bank's
interests rather than in the interests of the noteholders as a class, I consider that the particular beneficial
interest conferred by the exchange contracts falls squarely within the contemplation of the prohibition.

Abuse of power
[69] My conclusions thus far are sufficient to determine this case in favour of the claimant. None the less,
since its success thus far depends upon my decision on a point of construction in relation to which I have
acknowledged there are arguments to the contrary of real substance, I shall none the less address this third
limb of the claimant's case, upon the hypothesis that the para 13 prohibition does not apply, not least because
the issue as to abuse of power has been fully argued and raises the question of wide importance within the
bond market. In that context Mr Snowden eventually acknowledged that if his submissions were correct (at
least in their original form), they could prima facie apply to any form of exit consent which imposed less
favourable consequences upon those who declined to participate in the associated exchange offer, even if not
amounting in substance, as they do in the present case, to a complete expropriation of the relevant securities
from the dissentient minority.
[70] I have already outlined the claimant's case under this heading. In slightly more detail, it is that, viewed
as at the date of the noteholders' meeting, the only effect of the resolution was to impose upon a by then
defined minority of noteholders (namely those who had not offered or had accepted their notes for exchange
by the bank) the expropriation of their notes in circumstances where the majority had by then the benefit of
contracts for their exchange for new notes of substantial value. The resolution could not therefore be described
as being of any conceivable benefit to noteholders, and was both oppressive and unfairly prejudicial to that
minority. I have already referred to the settled authority upon the basis of which it is therefore claimed that

the passing of the resolution was an abuse of power, not by the bank, but by those noteholders who, albeit
entirely unaffected by it, voted for it.
[71] For the bank Mr Dicker submitted that this was an entirely misconceived approach to the matter. He
submitted that the true analysis of the bank's proposal was as follows. First, that it proposed a resolution
applicable equally
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to all noteholders, but coupled (in the form of the associated exchange proposal) with a proffered inducement
made openly rather than covertly, offered to all noteholders who wished to accept it, with full and fair
disclosure of the consequences of not doing so. He said that it left each recipient noteholder free to decide in
his (or its) best interests whether to accept the proposal by offering his notes for exchange, and that the
proposal, taken as a whole, could not possibly be said to be incapable of being for the noteholders' benefit.
Taking into account the exchange offer, it proffered real value for the 2017 notes in the form of the proposed
new notes, as part of a voluntary process which, if it were not to succeed, would be likely to be followed by
legislation from the Irish government forcing subordinated bondholders to bear their share of the burden
arising from the bank's predicament. He pointed to the undoubted fact that in excess of 90 per cent of the
2017 noteholders in fact accepted the proposal by proffering their notes for exchange.
[72] I must turn to the authorities upon which that submission was based. Mr Dicker clearly made good his
submission that, where the alleged abuse of a power to bind a minority lies in the offer of an inducement to
support the scheme (usually to some rather than all of the class) then the objection will usually fail if the
inducement is properly disclosed to all members of the class: see in particular Palmer's Company Law vol 1,
para 12.068, British America Nickel Corp v M J O'Brien Ltd [1927] AC 369, Goodfellow v Nelson Line (Liverpool)
Ltd [1912] 2 Ch 324, and very recently Azevedo v Imcopa Importacao, Exportaacao e Industria de Oleos
Ltda [2012] EWHC 1849 (Comm). But those were all cases in which it was not irrational to conclude that the
proposal, ignoring the benefit of the inducement, was none the less itself capable of being regarded as
beneficial to the class. In particular, in Goodfellow's case (which was approved in the British America
Nickel case), the proposal was to vary the rights of the holders of debentures issued by a highly solvent
company, by removing the obligations of two guarantors of the company's liabilities, but at the same time
increasing the interest rate payable by one-half of one per cent. One of the guarantors was a debenture holder,
and its support for the scheme was obtained by the offer of a fully disclosed inducement. None the less,
numerous other non-induced members of the class voted for the scheme, so that the offer of the inducement
was, on the facts, the only basis upon which a challenge could have been mounted. Had the facts been
different, as Parker J observed in the last paragraph of his judgment ([1912] 2 Ch 324 at 334), a quite
different challenge based upon the unfair treatment of the minority might have succeeded. In fact, the relevant
minority on that hypothesis had all voted for the scheme. I shall return to Azevedo's case, a decision of
Hamblen J on 30 May 2012 of which there was no approved transcript until after the hearing of this case, but
about which further oral submissions were made on 17 July after an approved transcript had become available.
[73] Those authorities do not in my judgment constitute a statement of the whole of the abuse principle, so
that wherever there is a disclosed inducement a challenge must fail. A more general and enduring expression
of the generality of the principle may be found in the following passage by Sir Raymond Evershed MR
in Greenhalgh v Arderne Cinemas Ltd[1950] 2 All ER 1120 at 1126, [1951] Ch 286 at 291. After referring to
earlier authorities, he continued:
'Certain things, I think, can be safely stated as emerging from those authorities. In the first place, it is now
plain that “bona fide for the benefit of the company as a whole” means not two things but one thing. It means
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that the shareholder must proceed on what, in his honest opinion, is for the benefit of the company as a whole.
Secondly, the phrase, “the company as a whole,” does not (at any rate in such a case as the present) mean
the company as a commercial entity as distinct from the corporators. It means the corporators as a general
body. That is to say, you may take the case of an individual hypothetical member and ask whether what is
proposed is, in the honest opinion of those who voted in its favour, for that person's benefit. I think the thing
can, in practice, be more accurately and precisely stated by looking at the converse and by saying that a
special resolution of this kind would be liable to be impeached if the effect of it were to discriminate between
the majority shareholders and the minority shareholders so as to give to the former an advantage of which the
latter were deprived. When the cases are examined where the resolution has been successfully attacked, it is
on that ground that it has fallen down. It is, therefore, not necessary to require that persons voting for a
special resolution should, so to speak, dissociate themselves altogether from the prospect of personal benefit
and consider whether the proposal is for the benefit of the company as a going concern. If, as commonly
happens, an outside person makes an offer to buy all the shares, prima facie, if the corporators think it is a fair
offer and vote in favour of the resolution, it is no ground for impeaching the resolution because they are
considering the position of themselves as individual persons.'
[74] In truth, the difference between counsel on this part of the case lay not so much in any disagreement as
to the effect of the well-known authorities. It was a fundamental difference of analytical approach to the facts.
Mr Snowden focused upon the effect of the resolution itself, viewed (mainly but not exclusively) on the date
when it was passed. Mr Dicker focused upon the entirety of the bank's proposal, and primarily upon the

exchange offer to which the exit consent (in the form of the commitment to vote for the resolution) was
attached.
[75] Mr Snowden's opening position was that the only relevant question was whether the resolution, viewed
within its four corners, was capable of being beneficial to the class, and that the associated exchange offer was
simply irrelevant. None the less he readily acknowledged during argument (in response to questions from the
court) that it would be hard to criticise a resolution designed, if passed, to destroy the value of an issue of
securities, if coupled with an offer to exchange them for a potentially beneficial substitute made to all the class,
and available for acceptance even after the passing of the resolution, so that any dissentient minority could
then avail itself of that which had been offered to, and had persuaded, the majority. The fact that the quid pro
quo for the proposed forfeiture of the existing securities was offered outside the four corners of the resolution
could not be relevant to its bona fides, nor could there be any inherent oppression or discrimination against the
minority.
[76] Mr Snowden's closing position was focused upon the essential distinction between that type of proposal
(which he labelled a 'drag-along' scheme) and the present case. The precise effect of permitting (or even
forcing) the dissentient minority into the same exchange as that accepted by the majority would be to deprive
the exit consent of its coercive effect. The noteholders would be free to assess the commercial merits of the
exchange in the knowledge that, if a sufficient majority of their class considered it beneficial, they would
receive the same treatment despite their different view. He
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submitted that it can never be legitimate for a member of the class to conclude that his assistance in that
exercise of coercion by the threatened expropriation of a dissenting minority is in the interests of the class as a
whole. It is in that context critical to bear in mind that the coercive power of the exit consent is one which can
only be wielded by the majority of the very class which the issuer wishes to coerce, and not by the issuer itself,
which lacks any power to bring about an expropriatory amendment of the terms of the security.
[77] For his part, Mr Dicker placed emphasis on what he suggested was the obviously beneficial nature of the
proffered exchange, suggesting that the court could conclude that the in excess of 90 per cent majority of
noteholders accepting it did so on its own commercial merits unaffected (or uncoerced) by the exit consent.
While I readily accept that the proffered exchange may have been beneficial, in the sense that it offered real
value (albeit much less than face value) for distressed securities which faced a threat of being downgraded by
legislative action, this is a case where, in sharp contrast for example with Goodfellow's case, there was not a
single noteholder who can be said to have accepted it unaffected by the coercive effect of the exit consent
(treating it as a form of negative inducement).
[78] In his supplementary submissions Mr Dicker pointed out, correctly, that the same could be said
of Azevedo's case, in which the inducement was offered and paid to all those who voted for the resolution, but
that this made no difference to the outcome. More generally he submitted that there was no principled basis
for distinguishing the present case from Azevedo's case. Having regard to the extended submissions made
about the relevance and effect of Azevedo's case, it is right that I should address it in some detail.
[79] In Azevedo's case [2012] EWHC 1849 (Comm) the defendant issuer of notes with provisions for alteration
by majority substantially similar to those here in issue proposed three successive resolutions postponing the
payment of semi-annual interest payments, and in each case offering fully disclosed monetary inducements
(described as consent payments) to all those voting in favour. The purpose of the postponements sought was
to facilitate a restructuring of the issuer for the benefit of all its stakeholders. The claimant noteholder voted
for the first two postponements and received the proffered inducements, but not for the third, which was none
the less passed by the requisite majority, following which the underlying restructuring was approved by the
Brazilian court.
[80] The claimant challenged all of the resolutions as invalid on the grounds that (i) the consent payments
amounted to a repudiatory breach of the terms of the notes; (ii) payments to some only of the noteholders,
outside the terms of the resolutions proposed, were unlawful; and (iii) the payments were in the nature of a
bribe, and a fraud on those noteholders who were not paid. It was not suggested that the proposed resolutions
themselves were in any way unfair or oppressive (see [68]). It is the third of the claimant's grounds for
challenge that is relevant for present purposes.
[81] Hamblen J rejected the claimant's case, concluding in particular that the open manner in which the
inducements had been offered prohibited any characterisation of them as bribery or fraud,
following Goodfellow's case and the British American Nickel Corp case. He also took comfort from the approval
of 'consent payments' of a similar type by the Delaware courts and from academic comment that such
payments had been a common feature of debt refinancing in the United States of America for some time.
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[82] I accept that there is, at least at first sight, some similarity between the 'consent payments' in Azevedo's
case and the 'exit consent' technique adopted in the present case. It is just possible to characterise the offer of
the new notes as a financial inducement to vote in favour of the resolution. None the less I consider that
characterisation to be flawed. The reality is the other way round. The resolution is used as a negative
inducement to deter noteholders from refusing the proffered exchange.

[83] More generally the differences between the two cases substantially outweigh their similarities. First and
foremost, the resolutions to postpone the interest payments inAzevedo's case were the substance of that which
the issuer (and in the event the majority of noteholders) wished to achieve, whereas in the present case the
substance of the bank's plan was to substitute new notes for the existing notes by way of a contractual
exchange. The resolution in the present case was no more than a negative inducement to deter noteholders
from refusing the proffered exchange. Secondly it was the issuer in Azevedo's case which proffered the
inducement, whereas here it is the majority of the noteholders which (albeit at the issuer's request) wields the
negative inducement constituted by the resolution. Thirdly the postponements sought by the resolutions
in Azevedo's case were plainly capable of being beneficial to noteholders, since they were designed to facilitate
a reconstruction of the issuer, beneficial to all its stakeholders. Here the resolution was designed in substance
to destroy rather than to enhance the value of the notes and was, on its own, of no conceivable benefit to
noteholders. Fourthly, no case of oppression or unfairness was advanced in Azevedo's case, only a case of
bribery. Here by contrast the case is centred on alleged oppression, and bribery is not alleged at all.
[84] After some hesitation, I have concluded that Mr Snowden arrived eventually at the correct question,
which is whether it can be lawful for the majority to lend its aid to the coercion of a minority by voting for a
resolution which expropriates the minority's rights under their bonds for a nominal consideration. In my
judgment the correct answer to it is in the negative. My reasons derive essentially from my understanding of
the purpose of the exit consent technique, as described at the beginning of this judgment. It is not that the
issuer positively wishes to obtain securities by expropriation, rather than by the contractual exchange for value
which it invites the bondholders to agree. On the contrary, the higher percentage of those accepting, generally
the happier the issuer will be. Furthermore, the operation of the exit consent (here the bank's new right to
redeem for a nominal consideration) is not the method by which the issuer seeks to achieve the reconstruction
constituted by the replacement of existing securities with new. The exit consent is, quite simply, a coercive
threat which the issuer invites the majority to levy against the minority, nothing more or less. Its only function
is the intimidation of a potential minority, based upon the fear of any individual member of the class that, by
rejecting the exchange and voting against the resolution, he (or it) will be left out in the cold.
[85] This form of coercion is in my judgment entirely at variance with the purposes for which majorities in a
class are given power to bind minorities, and it is no answer for them to say that it is the issuer which has
required or invited them to do so. True it is that, at the moment when any individual member of the class is
required (by the imposition of the pre-meeting deadline) to make up his mind, there is at that point in time no
defined minority against which the exit consent is aimed. But it is inevitable that there will be a defined (if any)
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minority by the time the exit consent is implemented by being voted upon, and its only purpose is to prey upon
the apprehension of each member of the class (aggravated by his relative inability to find out the views of his
fellow class members in advance) that he will, if he decides to vote against, be part of that expropriated
minority if the scheme goes ahead.
[86] Putting it as succinctly as I can, oppression of a minority is of the essence of exit consents of this kind,
and it is precisely that at which the principles restraining the abusive exercise of powers to bind minorities are
aimed.

Conclusions
[87] The claimant therefore fails on the first limb of its case, but succeeds on the second and third. The
claimant is therefore entitled to the substance of the declaration sought in para 2 of the claim form. I will hear
submissions, in the absence of agreement, as to the precise form which those declarations should take.
Declaration accordingly.
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MEMORANDUM OPINION
PARSONS, Vice Chancellor.
*1 At issue in this case is whether a judgment creditor can
“pierce the corporate veil” of the judgment debtor
corporation to reach the assets of the sole
stockholder-employee of the debtor. Plaintiff, Midland
Interiors, Inc. (“Midland”), contracted with Defendant
Window Treatment & Carpet, Inc. (“Window Treatment”)
to install carpet for Window Treatment’s clients. Window
Treatment failed to pay Midland for many of the carpet
installations. On December 9, 1997, Midland obtained a
stipulated judgment against Window Treatment in the
amount of $7,180.37 (the “December 9 Judgment”).
Midland has not collected on this judgment, in part
because Window Treatment has no assets. Therefore,
Midland seeks equitable relief in the form of piercing the
corporate veil of Window Treatment so as to enforce the
December 9 Judgment against its owner and sole
stockholder, David Burleigh, personally. For the reasons

I. FACTS AND PROCEDURAL HISTORY

A. The “Corporate Form” and History of Window
Treatment
On February 25, 1994, Burleigh formed Window
Treatment as a corporation under Delaware law to engage
in the sale and installation of carpet and window
treatments. To assist him in incorporating the company,
Burleigh hired McBride, Shopa & Company (“Shopa”),
an accounting firm.1 Throughout Window Treatment’s
existence, Burleigh was the sole stockholder, director,
president and employee.2 Burleigh never held any
corporate meetings of Window Treatment or kept
corporate minutes.3
Financially, Window Treatment never owned any assets,
although it did maintain a corporate checking account.4
Burleigh wrote all checks drawn on Window Treatment’s
account.5 Window Treatment did not carry workers’
compensation for its subcontractors or maintain a general
liability insurance policy.6 It never paid Burleigh a salary,
in part because the company was losing money and
unable to generate new business.7 In 1996, Window
Treatment remained undercapitalized and its expenses
exceeded its revenue to the point that it ceased to be a
viable business.
On March 1, 1996, the Secretary of State proclaimed
Window Treatment inoperative and void effective May
30, 1996 for failure to pay its annual franchise taxes.8
When Burleigh received actual or constructive notice of
this voidance constituted the primary factual dispute at
trial. In an August 2001 interrogatory response, prepared
with assistance from his attorney, Burleigh answered that
Window Treatment ceased doing business in or around
June 1996.9 At trial, however, Burleigh testified that he
continued to operate Window Treatment until he closed
the corporate bank account in September 1996, and he
could not remember why he would have told his attorney
June.10 Burleigh therefore disavowed his interrogatory
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response as mistaken.11 He also testified that the Shopa
firm would have processed any notices sent to the
corporation.12
*2 Notwithstanding the failure of Window Treatment to
generate any net income, Burleigh started a new
company, Window Treatments Unlimited, Inc. (“Window
Unlimited”) in March 1997.13 Window Unlimited
purportedly engaged in the same general business as
Window Treatment, except that it also tinted windows.14
Burleigh served as its sole stockholder, director, president
and employee.15 Like Window Treatment, Window
Unlimited did not maintain an insurance policy or have
any assets other than a corporate bank account.16
Ultimately, Window Unlimited proved no more
successful than Window Treatment, and it, too, went out
of business.

B. The Midland Contracts
During its existence, Window Treatment used
subcontractors to fulfill its carpet installation orders.17 One
of these subcontractors was Midland. Upon receiving a
carpet order, Burleigh would contact Vito Delloso,
Midland’s president. Midland would then order the
carpeting and perform the installation.18 After completing
the work, Midland would bill Window Treatment, and
Window Treatment would pay Midland with a company
check.19 Window Treatment initially paid Midland
without incident for the jobs Midland performed.20
Shortly after the relationship began, however, Window
Treatment became delinquent in its payments to Midland.
In total, Midland presented uncontested evidence that
Midland performed nine contracts in 1996 for which
Window Treatment either did not pay or only partially
paid (collectively, the “1996 Contracts”).21 Six of the nine
contracts began on or after June 1, 1996, and the final
contract between the two companies began on August 12,
1996.22 As of December 4, 1996, Midland calculated that
Window Treatment owed $9,680.37 on the 1996
Contracts.23

In May 1997, Midland filed suit against Window
Treatment in Justice of the Peace Court 12 to recover the
$9,680.37 Window Treatment owed on the 1996
Contracts. On June 9, 1997, Burleigh handwrote a letter to
the court asking for a bill of particulars because he
disputed the total amount of the debt. He signed this letter
“Window Treatment & Carpet Inc.”24
On December 9, 1997, Burleigh appeared in court for a
hearing on Midland’s claim. Before the hearing began,
Burleigh asked Delloso and his attorney to speak with
him. Delloso recounted this conversation as follows:
Mr. Burleigh approached Mr. Freibott and I and asked
us to please step outside, he wanted to talk to us, and I
had no problem with that. When we stepped outside,
Mr. Burleigh said, “Listen, this is going to be very
short because I’m going to tell the judge that the
company owes the money and we fully intend to pay for
it, and when we go in, I’m going to tell the judge that.”
I said, “I have no problem with that.” We said okay.
We went back inside, the judge came out, and ... he
called the hearing to order, and Mr. Burleigh stood up,
and he said, “Your Honor, I’d like to make a
comment,” and he said, “Go right ahead,” and he stated
the same thing that he told Mr. Freibott and I outside.
At that point, I’m not sure how the terminology was,
but the judge had said, “Okay, fine, if you understand
what you’re saying and you want to say this, then I’ll
enter judgment for Midland Interiors,” as I understood
it, and that was the gist of the conversation.25
*3 Although Burleigh did not recall the specifics of this
discussion during his trial testimony,26 he did state that he
questioned the amount claimed and whether Delloso was
mistaken in his figures.27 Before returning to the
courtroom, the parties negotiated the amount Window
Treatment owed to $7,180.37, which Delloso felt would
satisfy the 1996 Contracts in full.28 During the hearing,
Burleigh stated that he represented the corporation and
recognized that the judgment was going to be entered
against Window Treatment, but he did not advise the
court or Midland that Window Treatment was void and no
longer in operation or that it had no assets or income from
which to pay the judgment.29 As a result of the
proceeding, Midland obtained a stipulated judgment
against Window Treatment for $7,180.37.30

C. Midland Sues in Justice of the Peace Court
D. Midland Files This Action in the Court of Chancery
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Midland transferred the December 9 Judgment to the
Superior Court on October 26, 1999. On July 17, 2000,
Midland deposed Burleigh to determine what assets, if
any, were available to satisfy the judgment. Finding
Window Treatment to be insolvent, Midland sued
Window Treatment and Burleigh in this Court on
December 12, 2000, seeking to pierce the corporate veil.
Midland seeks to hold Burleigh personally liable for the
December 9 Judgment and also requests a determination
as to whether a fraudulent conveyance occurred when
Burleigh formed Window Unlimited.31
This Court held a trial on the merits of those claims on
May 10, 2006. This is the Court’s post-trial opinion.

II. ANALYSIS
Having considered the parties’ positions, the Court is
satisfied that Midland has established, both factually and
legally, adequate grounds to disregard Window
Treatment’s separate corporate existence and hold
Burleigh personally liable on the December 9 Judgment.

A. Legal Standard
At the outset, this Court realizes that persuading a
Delaware court to pierce the corporate veil is a difficult
task.32 Absent compelling cause, a court will not disregard
the corporate form or otherwise disturb the legal
attributes, such as limited liability, of a corporation.33
Although the legal test for doing so “cannot be reduced to
a single formula that is neither overnor under-inclusive,”34
our courts have only been persuaded to “pierce the
corporate veil” after substantial consideration of the
shareholder-owner’s disregard of the separate corporate
fiction and the degree of injustice impressed on the
litigants by recognition of the corporate entity.35
“Beyond according respect for the formalities some
weight, however, the cases inevitably tend to evaluate the
specific facts with a standard of ‘fraud’ or ‘misuse’ or
some other general term of reproach in mind.”36 As the
Supreme Court stated in Pauley Petroleum Inc. v.
Continental Oil Co.,37 “[Disregarding the corporate entity]
may be done only in the interest of justice, when such

matters as fraud, contravention of law or contract, [or]
public wrong ... are involved.”38 Thus, the evaluation of
corporate formalities must be performed in conjunction
with consideration of any fraudulent action committed
under the guise of the corporate form.39
*4 Implicitly, the legal status of the corporation also
factors into the analysis. “[A] Delaware corporation is not
dead for all purposes following forfeiture of its charter.”40
Further, 8 Del. C. § 278 continues the existence of a
voided corporation for three years for purposes of
lawsuits.41 These provisions operate to provide a corporate
creditor a remedy against the corporation and to protect
individual corporate officers against personal liability if
they contract on behalf of a voided corporation.42 Because
Burleigh never reinstated Window Treatment’s corporate
status, these provisions have limited relevance to this
case.

B. Factors Relevant to Whether Burleigh Used the
Corporate Status of Window Treatment to Perpetrate
a Fraud
The issue here is whether Burleigh’s negotiation of the
1996 Contracts and his subsequent representations to
Delloso and the Justice of the Peace Court amount to a
fraud, contravention of contract, or public wrong
sufficient to justify this Court setting aside the protections
of incorporation and holding Burleigh personally liable.
This Court concludes that the question must be answered
in the affirmative due to the frauds committed by
Burleigh in the name of the defunct Window Treatment.

1. Lack of corporate formalities
Corporations such as Window Treatment, like any other
business incorporated in this State, are required to
conform to the requirements of the law in order to invoke
fully its protections. Although the failure to observe
corporate formalities does not, by itself, warrant piercing
the corporate veil, this Court notes Window Treatment’s
disregard of those formalities. On one hand, Burleigh
maintained a separate corporate bank account and hired
an accountant to assist him with the incorporation. On the
other, Burleigh failed to adhere to other formalities

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

3

ROCK, EDWARD 4/1/2013
For Educational Use Only

Midland Interiors, Inc. v. Burleigh, Not Reported in A.2d (2006)

traditionally associated with the corporate fiction, such as
holding corporate meetings and keeping minutes of them.
Further, Burleigh’s operation of Window Treatment
ensured that it never had any economic worth, insurance
policy, or assets that could be attached by a judgment
creditor.
Insolvency is another factor that may be relevant in veil
piercing cases. In Mason v. Network of Wilmington, Inc.,43
this Court determined that insolvency, like respect for
corporate formalities, is just part of the entire
determination:
Clearly, mere insolvency is not enough to allow
piercing of the corporate veil. If creditors could enter
judgments against shareholders every time that a
corporation becomes unable to pay its debts as they
become due, the limited liability characteristic of the
corporate form would be meaningless.... [I]nsolvency is
one factor to be considered in assessing whether the
corporation engaged in conduct that unjustly shields its
assets from its creditors. If so, and especially if
particular shareholders benefited from and controlled
that conduct, then justice would require the piercing of
the corporate veil in order to hold the benefiting
shareholders responsible.44
*5 While Window Treatment’s disregard of many of the
corporate formalities and its insolvency support
Midland’s position, Burleigh should not be deprived of
the protections of incorporation merely by a balancing of
what he did right and what he did wrong in these respects.
Instead, the Court must consider Burleigh’s substantial
lack of adherence to corporate attributes in conjunction
with the actions he took under the guise of his corporation
in connection with the 1996 Contracts and the proceeding
before the Justice of the Peace in December 1997.

the 1996 Contracts. Midland argues that it entered into
these contracts because Burleigh gave Midland the false
and mistaken impression that Window Treatment could
fulfill its end of the contracts without incident.46
Having considered Burleigh’s explanation of the
circumstances regarding the 1996 Contracts, I find that
Burleigh knew Window Treatment had become
inoperable for failing to pay its taxes by the end of June
1996. In reaching this conclusion, I credit Burleigh’s
August 2001 interrogatory response on this very issue,
which was prepared with help from his attorney five years
after the fact. I do not believe his contrary trial testimony
in 2006 that he was mistaken in 2001 and give that
testimony no weight, particularly considering that he gave
it ten years after the formation of the 1996 Contracts and
presented no evidence that he ever previously
controverted or corrected his earlier interrogatory
response as mistaken. Because I find that Burleigh knew
about the voided status of Window Treatment when he
secured the last of the 1996 Contracts, I conclude that at
least some of those contracts were fraudulently
negotiated.
Burleigh’s actions in the year immediately following the
March 1996 declaration that Window Treatment would
become void effective May 30, 1996 further corroborates
the conclusion that it is more likely than not that Burleigh
knew the corporation was void by the end of June 1996.
For example, the closing of Window Treatment’s bank
account in September 1996 evidenced Burleigh’s intent to
accept the voiding of the company without trying to cure
its tax delinquencies. Similarly, his formation of a new
and different corporation in March 1997 to carry on
essentially the same business as the voided corporation
reflects little or no concern for his previous suppliers or
the obligations he undertook to them in his capacity as the
sole person behind Window Treatment.

2. Business practices after Window Treatment became
legally void
On March 1, 1996, Window Treatment was proclaimed
inoperative and void effective May 30, 1996, pursuant to
8 Del. C. § 510,45 for failing to pay its annual taxes as a
Delaware corporation. Window Treatment, through
Burleigh, however, continued to order carpet from
Midland after this date. Specifically, from June 1, 1996
until August 12, 1996, Burleigh, on behalf of Window
Treatment, negotiated six of the nine contracts comprising

3. The misrepresentations made in the Justice of the
Peace Court
*6 Burleigh’s conduct in connection with the December
1997 hearing in the Justice of the Peace Court also favors
piercing the corporate veil. Burleigh admitted having a
conversation with Midland’s president, Delloso, before
the hearing. Burleigh testified that he did not recall the
details of that conversation, but he did remember
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negotiating a reduction of the amount Midland claimed.
Delloso had a more detailed recollection of the
conversation, and I accept his description of what
transpired. In particular, I find that Burleigh said to
Delloso and his attorney, “I’m going to tell the judge that
the company owes the money and we fully intend to pay
for it.”

adhere substantially to the corporate formalities, mandate
piercing Window Treatment’s corporate veil and
imposing the December 9 Judgment against Burleigh
personally.47

Burleigh’s statement cannot be reconciled with the fact
that he knew the company had ceased to exist in June
1996, more than a year earlier, and that it had no assets. In
making such a statement in the course of discussions with
Midland, Burleigh intentionally misled Midland into
believing Window Treatment would be able to satisfy the
stipulated December 9 Judgment. There is no dispute that
Window Treatment was legally void when Burleigh
acquiesced to the entry of judgment against it, and
Burleigh understood as much. Burleigh also failed to
present any evidence to suggest that he had any reason to
believe in December 1997 that Window Treatment could
pay the judgment. Under these circumstances, permitting
Burleigh to invoke the corporate form of Window
Treatment to avoid any personal liability would
compound the fraud.

III. CONCLUSION

4. The degree of injustice to Midland if the corporate
status is upheld
The facts that Window Treatment ceased to be legally
operative on May 30, 1996, that Burleigh knew this fact
in June 1996, that he closed the corporate bank account in
September 1996, and that Burleigh failed to disclose these
facts in 1997 when he stipulated to the December 9
Judgment show that Burleigh intended to use Window
Treatment’s flawed corporate form to shield himself from
personal liability to Midland in 1997 and, by inference,
during the negotiation and performance of the 1996
Contracts as well. To uphold Burleigh’s attempt to hide
behind Window Treatment’s corporate status in the face
of his false representation to a judge and Midland in 1997
that Window Treatment fully intended to pay the amount
due would encourage similar fraudulent behavior. The
interests of justice, together with Burleigh’s failure to

For the foregoing reasons, the Court grants Midland’s
claim to pierce the corporate veil of Window Treatment.
Judgment shall be entered for Midland and against
defendant Burleigh, individually, in the amount of
$7,180.37.48
The Court is entering a separate Order to implement this
Memorandum Opinion.

ORDER OF FINAL JUDGMENT
Having heard and considered the evidence presented by
the parties at the trial conducted on May 10, 2006,
including post-trial submissions, and for the reasons
stated in this Court’s December 19, 2006 Memorandum
Opinion;
*7 IT IS HEREBY ORDERED AND ADJUDGED as
follows:
1. Judgment shall be entered for Plaintiff Midland
Interiors, Inc ., and against Defendant David Burleigh,
individually, in the amount of $7,180.37. Pursuant to 10
Del. C. § 4734, this Order of Final Judgment shall be
entered in the same manner and form and in the same
books and indexes as judgments and orders entered in the
Superior Court.
2. Each party shall bear its own costs.

Footnotes
1

Trial Transcript (“Tr.”) at 26. Unless otherwise indicated, citations to the trial transcript are to Burleigh’s testimony. The Shopa
firm also processed any corporate-related notices. Tr. at 26.
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2

Tr. at 11-12.

3

Tr. at 13-15.

4

Tr. at 13. Burleigh used his personal vehicle when engaged in business activities. Id. at 15.

5

Tr. at 18.

6

Tr. at 14.

7

Tr. at 20.

8

Pl.’s Ex. 3-C. References in this form are to the Plaintiff’s listed exhibits in the Pretrial Stipulation filed May 5, 2006.

9

Tr. at 17, 25-26.

10

Tr. at 16-17, 25-26.

11

Tr. at 26.

12

Id.

13

Tr. at 20, 42. Burleigh testified that the money he used to start up Window Unlimited came from an inheritance. Id. at 42.

14

Tr. at 39.

15

Tr. at 39-40.

16

Tr. at 40. Nor did Window Unlimited hold any corporate meetings. Id.

17

Tr. at 22-23.

18

Tr. at 23; id. at 54 (Delloso). Delloso testified that it would take approximately two to five weeks to complete the job once
Burleigh placed the order. Tr. at 55-56.

19

Tr. at 54 (Delloso).

20

Id.

21

Tr. at 57 (Delloso); Pl.’s Ex. 3-B.

22

Pl.’s Ex. 3-B.

23

Id.

24

Tr. at 28-29; Pl.’s Ex. 3-A.

25

Tr. at 58-59 (emphasis added).

26

Tr. at 32-33.

27

Tr. at 64-65.

28

Tr. at 59-60 (Delloso).

29

Tr. at 33.
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30

Pl.’s Ex. 3-A. Midland also was awarded $30.00 in court costs, which it is not seeking.

31

Pretrial Stip. at 4. In 2003, Burleigh filed Chapter 7 bankruptcy and this case was stayed pending resolution of the bankruptcy.
Midland Interiors, Inc. v. Burleigh, 2006 WL 279137, at *2 (Del. Ch. Jan. 27, 2006); Pretrial Stip. at 2. The bankruptcy plan
required Burleigh to repay certain creditors and to place funds related to disputed claims, including the entire December 9
Judgment, into an escrow account with the Bayard Law Firm. On March 1, 2005, Burleigh was granted discharge from these
bankruptcy proceedings; the funds related to Midland’s claim remain in escrow. Midland, 2006 WL 279137, at *2; Pretrial Stip. at
2; Tr. at 49.

32

Harco Nat’l Ins. Co. v. Green Farms, Inc., 1989 WL 110537, at *4 (Del. Ch. Sept. 19, 1989).

33

Gadsden v. Home Pres. Co., 2004 WL 485468, at *4 (Del. Ch. Mar. 12, 2004); Harco, 1989 WL 110537, at *4; Irwin & Leighton,
Inc. v. W.M. Anderson Co., 532 A.2d 983, 989 (Del. Ch.1987).

34

Irwin & Leighton, 532 A.2d at 989.

35

See id.; see also David v. Mast, 1999 WL 135244, at *3 (Del. Ch. Mar. 2, 1999) (“[T]he equitable right to sue to enforce these
[public] policies against the real wrongdoer hiding behind a corporate shell rests with the person identified by statute to have an
entitlement to protection....”).

36

Irwin & Leighton, 532 A.2d at 989. See also Morris v. Mergenthaler, 1980 WL 268072, at *2 (Del. Ch. Oct. 14, 1980) (“It has
long been settled that courts may ignore the corporate fiction where it is void as a cover for fraud or illegality.”); Buechner v.
Farbenfabriken Bayer Aktiengesellschaft, 154 A.2d 684, 687 (Del.1959) (“[T]he corporate fiction may be disregarded to prevent
fraud.”).

37

239 A.2d 629 (Del.1968).

38

Id. at 633. See also Cross v. BCBSD, Inc., 836 A.2d 492, 497 (Del.2003) (reiterating the plaintiff’s burden for a “veil piercing
claim”).

39

See generally Gadsden, 2004 WL 485468, at *4 (“A court of equity will disregard the separate legal existence of a corporation
where it is shown that the corporate form has been used to perpetrate a fraud or similar injustice.”).

40

Frederic G. Krapf & Son, Inc. v. Gorson, 243 A.2d 713, 715 (Del.1968). While 8 Del. C. § 510 does void all of the corporation’s
powers in the case of nonpayment of taxes, it must be read in light of 8 Del. C. § 312(e), which provides for retroactive validation
of contracts made during this voided period and exclusive corporate liability under such contracts if the certificate is reinstated. Id.;
DEL. CODE ANN. tit. 8, § 312(e) (2001). Section 312(e) does not apply here because Burleigh never sought to reinstate Window
Treatment’s corporate charter; rather, he simply incorporated an entirely new company.

41

DEL. CODE ANN. tit. 8, § 278 (2001).

42

Krapf & Son, 243 A.2d at 715.

43

2005 WL 1653954 (Del. Ch. July 1, 2005).

44

Id. at *3.

45

DEL. CODE ANN. tit. 8, § 510 (2001) (“If any corporation ... neglects or refuses for 1 year to pay the State any franchise tax or
taxes, which has or have been, or shall be assessed against it, ... the charter of the corporation shall be void, and all powers
conferred by law upon the corporation are declared inoperative ....”).

46

Midland Post-Trial Br. at 7.

47

Because the fraud here justifies piercing the corporate veil and permitting recovery, Midland’s claim for a determination that
Window Treatment’s assets were fraudulently transferred to Window Unlimited may be moot. In any event, despite having had
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adequate time to secure counsel, Window Treatment did not appear by counsel during the trial, post-trial briefing or argument. To
the extent Midland still seeks relief on this claim, it shall file a motion for default judgment or other appropriate pleading within
twenty days of the date of this memorandum opinion and order.
48

At trial, Midland’s attorney stated: “I am not looking for interest, I am not looking for costs, and I am not looking for attorneys fees
because I don’t think he can pay it, but I know there is money over at the Bayard firm in this amount [of $7,180.37] to pay off this
debt.” Tr. at 50. Thus, the Court will not award any interest, attorneys’ fees or costs in this action.

End of Document
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Herbert Smith Freehills LLP; Fried, Frank, Harris, Shriver & Jacobson LLP (from 1st
December 2012), (instructed by SJ Berwin LLP up to 1st December 2012)
LORD MANCE:
INTRODUCTION
[1] The Appellant, VTB Capital plc (“VTB”), is incorporated and registered, and
authorised and regulated as a bank, in England. It is majority-owned by JSC VTB
Bank (“VTB Moscow”), a state-owned bank based in Moscow. The First, Second and
Fourth Respondents are, respectively, Nutritek International Corp (“Nutritek”),
Marshall Capital Holdings Ltd (“Marcap BVI”), both British Virgin Islands companies,
and Mr Konstantin Malofeev, a Russian businessman resident in Moscow said to be
the ultimate owner and controller of both, as well as of the third Respondent,
Marshall Capital LLC (“Marcap Moscow”), a Russian company which has not been
served.
[2] The present case arises from a Facility Agreement dated 23 November 2007

(“the Facility Agreement”) entered into between VTB and a Russian company,
Russagroprom LLC (“RAP”), under which VTB advanced some US$225,050,000 to
RAP. The advance was primarily to enable RAP to buy six Russian dairy companies
and three associated companies (“the dairy companies”) from Nutritek. After
making three interest payments (and no payments of capital), RAP defaulted on the
loan in November 2008. VTB believes the security provided for the loan to be worth
only in the region of US$32m to US$40m.
[3] VTB's case is that it was induced in London to enter into the Facility Agreement,
and an accompanying interest rate swap agreement, by misrepresentations made
by Nutritek, for which the other Respondents are jointly and severally liable. The
misrepresentations alleged are, first, that RAP and Nutritek were not under common
control, and second, that the value of the dairy companies was much greater than
they were in fact worth. VTB's case is that the misrepresentations were fraudulent.
[4] In order to bring proceedings in tort in England against any of the Respondents,
VTB required permission to effect service on them out of the jurisdiction. Permission
was obtained from Master Winegarten on 11 May 2011. The First, Second and
Fourth Respondents were served, and applied to set aside the service. In response,
VTB applied for leave to amend its particulars of claim to add a contractual claim,
seeking to hold the Respondents liable for breach of the Facility Agreement and
interest rate swap, on the basis that RAP's corporate veil could in the circumstances
be pierced and the Respondents held liable as persons behind the borrowing. The
Respondents' application to set aside succeeded and VTB's application to amend
failed before Arnold J, and the Court of Appeal upheld his decision on both points,
albeit by reasoning in some respects different.
[5] As to service out, it is common ground, in the light of the decisions below, that
VTB has a serious issue to be tried in tort against each of the Respondents, and a
good arguable case that its tort claims fall within CPR Pt 6, PD 6B, para 3.1(9)(a),
on the basis that they led to VTB sustaining damage within the jurisdiction. But both
courts below held that VTB failed to show that England was clearly or distinctly the
appropriate forum for resolution of VTB's tort claims. As to piercing the corporate
veil, both courts have held that, although such a principle exists, no basis exists in
the present circumstances for applying it to hold the Respondents liable on a Facility
Agreement or interest rate swap, into which they are alleged to have induced VTB
to enter by deceit.
[6] VTB now appeals by permission of the Supreme Court on both points, which I
will consider in turn.
APPROPRIATE FORUM – THE BASIS OF THE CLAIMS
[7] Both the alleged misrepresentations on which VTB relies originated in Russia,
but they reached VTB in London (very probably via VTB Moscow), and were relied
upon by VTB there when it gave formal agreement to the Facility Agreement and
interest rate swap there. Further, VTB sustained its loss by disbursing money in and
from London, although, as will appear, it was in fact covered by VTB Moscow
against any loss which it might otherwise make on the loan. In these circumstances,
I address the question of the appropriate forum on the basis that, contrary to the
conclusion of the judge and Court of Appeal, the law governing the alleged tort of
deceit is English rather than Russian law. In summary, this is because England is
the place where the events constituting the tort occurred, within the meaning of s
11(1) of the Private International Law (Miscellaneous Provisions) Act 1995 and the
Respondents have not shown under s 12 that the significance of the factors
connecting the tort with Russia is such that it is substantially more appropriate for
Russian rather than English law to apply to determine the issues arising in this case.
Whether the same applies to the alleged tort of conspiracy was not the focus of
detailed submissions on this appeal and appears to me more doubtful. The

conspiracy was to commit the deceit, but since both are based on a common design
allegedly formed in Russia, that is a point that cuts both ways. I am however
content to proceed on the basis that the conspiracy was, like the deceit, governed
by English law, since ultimately in my view it makes no difference to the result.
[8] It is relevant in the light of the above to examine the pleaded basis for the
allegations of deceit and conspiracy. Each of these alleged torts depends upon an
allegation that the First Respondent, Nutritek, made false representations as part of
a common design and conspiracy with the other Respondents to defraud VTB:
amended particulars of claim, paras 27(f) and (g). They “acted in concert pursuant
to a common design”: amended particulars of claim, para 67(a). The nominal owner
of Nutritek was the Second Respondent, Marcap BVI. Marcap BVI through another
company owned and controlled Marshall Capital LLC (“Marcap Moscow”), and it is
pleaded that “Marcap through Marcap BVI had de facto control of and beneficially
owned in part Nutritek” (amended particulars of claim, para 68(a); see also para
55) and that “The whole transaction under which VTB was defrauded was coordinated by Marcap” (para 68(d)). “Marcap” is defined as “the Marshall Capital
group of companies” (para 3). These pleaded formulations no doubt point to the
reality that the affairs of Nutritek were controlled in Moscow, by Marcap Moscow
through Marcap BVI, and, consistently with this, Marcap Moscow's offices and
personnel feature prominently in the history of the transaction: see eg amended
particulars of claim, paras 30 and 69 and para 19 below.
[9] It follows that, even though the tort of deceit was itself committed in England,
the alleged tortious responsibility of all the Respondents depends upon its being
established that they were party to a common design. On the facts of this case, it is
also clear that any common design is alleged to have been and must have been
formed in Russia. That is where Mr Malofeev and Marcap Moscow are based and it is
“Marcap” who co-ordinated the transaction under which the fraud allegedly occurred
and through Mr Malofeev as Marcap BVI's agent that the Court of Appeal held that
there was a good arguable case against Marcap BVI: see judgment, para 127. As to
Nutritek that was, like Marcap BVI, a British Virgin Islands company, but it was
principally owned by two Russian companies (see amended particulars of claim,
para 2(a)), it was managed in Russia, no doubt through Marcap Moscow, and the
approach relating to the proposed sale and facility agreement was made on its
behalf to VTB Moscow by Mr Malofeev. The principal witnesses from all three
Respondents who have been served in relation to the alleged torts will come from
Russia.
[10] The conclusion that the alleged tort of deceit is governed by English law is
very relevant to the question of the appropriate forum, and I am prepared to
assume that the alleged tort of conspiracy is also governed by English law.
However, assuming English law to govern both alleged torts, no one suggests that
this is decisive of the appropriate forum. For reasons I have already indicated, the
common design on which VTB's tortious claims depend is thoroughly Russian.
THE LEGAL PRINCIPLES REGARDING APPROPRIATE FORUM
[11] The appeal was originally presented to the Supreme Court as raising a
significant issue regarding the nature and extent of the relevance of the governing
law and the way in which this should be expressed. The suggestion was that a
conclusion that the tort was committed in England gave rise to a “strong
presumption” in favour of an English forum. It was submitted that the Court of
Appeal had unjustifiably diluted this. It appears clear that it was only before the
Court of Appeal that the suggestion was evidently first advanced. The judge's
judgment makes no reference at all to the line of authority represented by Cordoba
Shipping Co Ltd v National State Bank, Elizabeth, New Jersey (The Albaforth)[1984]
2 Lloyd's Rep 91, to which so much significance is now attached. The Appellant's

skeleton argument before the Court of Appeal raises the point, but does not in any
way criticise the judge for not mentioning it – again indicating that the different
counsel representing the Appellant at that stage had not relied upon it.
[12] The locus classicus in relation to issues of appropriate forum at common law
is Spiliada Maritime Corpn v Cansulex Ltd [1987] AC 460, [1986] 3 All ER 843,
[1986] 3 WLR 972, where Lord Goff of Chieveley gave the leading speech. He
identified as the underlying aim in all cases of disputed forum, “to identify the forum
in which the case can be suitably tried for the interests of all the parties and for the
ends of justice” (p 480G). But he also identified the important distinction in the
starting point and onus of proof between cases where permission is required to
serve proceedings out of the jurisdiction and situations where service is possible
without permission: p 480G-H. The present case falls into the former category. In
cases within that category, permission was not to be granted under the former rules
of court “unless it shall be made sufficiently to appear to the court that the case is a
proper one for service out” (RSC Ord 11, r 4(2)), and, as Lord Goff noted, the
jurisdiction being exercised “may be 'exorbitant'” (p 481A-D). On this basis, Lord
Goff concluded that “The effect is, not merely that the burden of proof rests on the
Plaintiff to persuade the court that England is the appropriate forum for the trial of
the action, but that he has to show that this is clearly so” (p 481E).
[13] Lord Goff went on to explain that caution was necessary in respect of the word
“exorbitant” – caution that explains his statement that the jurisdiction to serve out
“may” be exorbitant. He noted (p 481F-482B) that the circumstances in which
permission to serve out may be granted:
“are of great variety, ranging from cases where, one would have thought, the
discretion would normally be exercised in favour of granting leave (eg, where the relief
sought is an injunction ordering the Defendant to do or refrain from doing something
within the jurisdiction) to cases where the grant of leave is far more problematical. In
addition, the importance to be attached to any particular ground invoked by the
Plaintiff may vary from case to case. For example, the fact that English law is the
putative proper law of the contract may be of very great importance . . .; or it may be
of little importance as seen in the context of the whole case. In these circumstances, it
is, in my judgment, necessary to include both the residence or place of business of the
Defendant and the relevant ground invoked by the Plaintiff as factors to be considered
by the court when deciding whether to exercise its discretion to grant leave; but, in so
doing, the court should give to such factors the weight which, in all the circumstances
of the case, it considers to be appropriate.”

The modern rules reflect more precisely Lord Goff's statement of general principle,
in providing that permission is not to be given unless the court is “satisfied that
England and Wales is the proper place in which to bring the claim”: CPR, r 6.37(3).
[14] In the present case, the Appellants rely upon words of Robert Goff LJ, as he
was, in an earlier Court of Appeal case: Cordoba Shipping Co Ltd v National State
Bank, Elizabeth, New Jersey (The Albaforth) [1984] 2 Lloyd's Rep 91, and the
acceptance of that case as consistent with The Spiliada by the House of Lords in the
later case of Berezovsky v Michaels [2000] 2 All ER 986, [2000] 1 WLR
1004, [2000] IP & T 1136. In The Albaforth Robert Goff LJ deduced from earlier
case law that (p 96):
“where it is held that a court has jurisdiction on the basis that an alleged tort has been
committed within the jurisdiction of the court, the test which has been satisfied in order
to reach that conclusion is one founded on the basis that the court, so having
jurisdiction, is the most appropriate court to try the claim, where it is manifestly just
and reasonable that the Defendant should answer for his wrongdoing. This being so, it
must usually be difficult in any particular case to resist the conclusion that a court
which has jurisdiction on that basis must also be the natural forum for the trial of the
action. If the substance of an alleged tort is committed within a certain jurisdiction, it is
not easy to imagine what other facts could displace the conclusion that the courts of
that jurisdiction are the natural forum. Certainly, in the present case, I can see no
factors which could displace that conclusion.”

[15] In Berezovsky v Michaels a challenge to the consistency of this approach
with The Spiliada was rejected by Lord Steyn in a speech with which the other two
members of the majority agreed: speaking of a line of authority in which the
approach taken in The Albaforth had been followed, he said (p 1014A-F):
“The express or implied supposition in all these decided cases is that the substance of
the tort arose within the jurisdiction. In other words the test of substantiality as
required by Kroch v Rossell [1937] 1 All ER 725 was in each case satisfied. Counsel for
Forbes argued that a prima facie rule that the appropriate jurisdiction is where the tort
was committed is inconsistent with the Spiliada case [1987] AC 460. He said
that Spiliada admits of no presumptions. The context of the two lines of authority must
be borne in mind. In Spiliada the House examined the relevant questions at a high level
of generality. The leading judgment of Lord Goff of Chieveley is an essay in synthesis;
he explored and explained the coherence of legal principles and provided guidance.
Lord Goff of Chieveley did not attempt to examine exhaustively the classes of cases
which may arise in practice, notably he did not consider the practical problems
associated with libels which cross national borders. On the other hand, the line of
authority of which The Albaforth is an example was concerned with practical problems
at a much lower level of generality. Those decisions were concerned with the bread and
butter issue of the weight of evidence. There is therefore no conflict. Counsel accepted
that he could not object to a proposition that the place where in substance the tort
arises is a weighty factor pointing to that jurisdiction being the appropriate one. This
illustrates the weakness of the argument. The distinction between a prima facie
position and treating the same factor as a weighty circumstance pointing in the same
direction is a rather fine one. For my part the Albaforth line of authority is well
established, tried and tested, and unobjectionable in principle.”

[16] Kroch v Rossell [1937] 1 All ER 725, 156 LT 379 was a case in which a
foreigner describing himself as “a gentlemen of no occupation” claimed that he had
been libelled in Le Soir, a publication with a daily circulation in Paris of about a
million and a half, and in London of well under 50. He failed to establish any English
reputation or connection, save temporary presence here to start the proceedings.
Not surprisingly, the Court of Appeal thought that any breach here was technical
and of no substance. It described the principles governing permission as requiring
an examination of the circumstances to identify where the action should be better
tried, in terms which foreshadowed Lord Goff's approach in The Spiliada.
[17] Berezovsky v Michaels was concerned with an alleged libel of a Russian
businessman in a magazine with sales of 785,000 in the USA, 1,900 in England and
13 in Russia. But, in contrast with the position in Kroch v Rossell, the claimant had
significant connections with and reputation to protect in England. On the basis that
the English tort was a separate one, for the pursuit of which England was prima
facie the appropriate forum on the approach taken in The Albaforth, the majority in
the House upheld the Court of Appeal's conclusion that England was the appropriate
forum for its pursuit.
[18] The Albaforth line of authority is no doubt a useful rule of thumb or a prima
facie starting point, which may in many cases also prove to give a final answer on
the question whether jurisdiction should appropriately be exercised. But the variety
of circumstances is infinite, and the Albaforth principle cannot obviate the need to
have regard to all of them in any particular case. The ultimate over-arching principle
is that stated in The Spiliada, and, if a court is not satisfied at the end of the day
that England is clearly the appropriate forum, then permission to serve out must be
refused or set aside.
THE HISTORY OF THE TRANSACTION
[19] In the present case, there are two elements of the deceit by which VTB claims
that it was deceived into entering into the facility agreement: the first goes to the
ownership of the buyers, RAP; the second goes to the financial position of the dairy
enterprises being sold to RAP. A large part of the evidence on these aspects by
which VTB obtained permission to serve out of the jurisdiction on 11 May 2011
consisted of statements from Mr Konstantin Tulupov and Mr Vadim Muraviev, both

of Moscow. There was further evidence in support of the application for permission
to serve out, all from other Russian witnesses: see para 191 of Arnold J's judgment,
quoted in para 41 below.
[20] Mr Tulupov was until October 2008 employed at JSC, VTB Moscow as a
director within the Investment Business Acquisition and Leverage Finance Team in
Moscow. Mr Muraviev had no personal involvement in events but was when he
made his statement in April 2011 the Head of the Division of Distressed Debt
Settlement at VTB Moscow and made his statement on the basis of a series of
interviews had on 1 February 2011 with various staff members of VTB, namely Colin
Magee, VTB's then general counsel, Julia Ferris, director at VTB's legal counsel
department, Peter Yates, VTB's head of credit portfolio management and
administration and Martin Pasek, managing director of structuring at VTB.
[21] Mr Tulupov explains that he was the project manager in respect of the facility
agreement between VTB and RAP, a transaction that “was both high risk but offered
potentially significant benefits for VTB and VTB Moscow” (para 8). As such he would
(para 70) attend meetings with and obtain information from potential borrowers,
draft proposed terms of any loan to submit to VTB Moscow's credit committee, liaise
with VTB where it was to be the lender of record, deal with any matters raised by
VTB Moscow's credit committee, have the conduct of matters arising after any loan
was made, although where VTB was the lender of record “the performance of the
loan was also monitored by it” and in all these matters report to his managing
director, Mr Konstantin Ryzhkov, and at times also to his superior, one of two senior
vice presidents, Mr Vassily Kirpichev and Mr Alexander Yastrib, who in turn reported
to the deputy president, Mr Levin. During the course of the present transaction, Mr
Ryzhkov also became head of the investment business acquisition and leverage
finance team of VTB in London (according to Mr Muraviev from 1 September 2007).
[22] Mr Tulupov in para 8 deals with the two bases of the present claim. He states
that the value of the shareholding and cash flow of the dairy companies was of
considerable importance to VTB and VTB Moscow, since it represented the only real
security of value, and for this reason they wanted an independent valuation and
relied upon that provided by Ernst & Young dated September 2007. As to the
alleged representation regarding ownership of RAP, he said:
“G Whilst it was entirely a matter for the Credit Committee of VTB Moscow, if VTB
Moscow had known that the proposal for the sale by Nutritek was to a company under
common control, it is likely VTB Moscow would have approached the proposal
differently. In particular, I believe that it is likely to have viewed the proposal as one
seeking asset finance rather than acquisition finance. Amongst one of the many
additional matters that would have been considered (and to which I will briefly refer
later in this statement) would be the provision of additional security;
H Given that it was disclosed to VTB Moscow at the outset that Nutritek was controlled
by Marcap, which I understood was a family of funds controlled by Mr Konstantin
Malofeev . . . then Marcap was the obvious target to provide that security. This was
particularly the case, when it was known to VTB Moscow that Nutritek urgently needed
to raise funds to pay certain credit linked notes (“CLN”) and that some of the monies
raised by the sale of the Dairy Companies were being used to pay them. It would have
been noteworthy if Marcap refused to provide security for the risk that VTB and VTB
Moscow were taking.”

[23] Mr Tulupov proceeds at some length to set out the history of the transaction,
starting with a meeting in Moscow where the proposed transaction was explained to
Mr Ryzhkov and Mr Tulupov by Mr Malofeev and a Mr Provotorov, following which Mr
Tulupov on about 18 July 2007 engaged Mr Johnston of Dewey & LeBoeuf, London
to draw up finance documentation for a loan to an unknown borrower who Mr
Malofeev and Mr Provotorov said they had in mind to approach to buy the dairy
companies. VTB's director, Ms Bragina, responsible for investment business
acquisition and leverage finance at VTB, was copied into the email and a party to
the conference call by which Mr Tulupov instructed Mr Johnston. A subsequent

enquiry by Mr Johnston of Mr Tulupov as to the identity of any borrower led to the
answer, that “the potential purchaser is controlled by a group of individuals with
whom, Marcap assures, you can't have any conflict of interest”. Mr Johnston
described this as evasive and said that VTB would need to do a KYC (know your
customer) clearance on the borrower.
[24] Arnold J's judgment records (para 14) that Mr Tulupov had a further meeting
with Mr Provotorov and Mr Leonov in Moscow in late July, after which he emailed
them with two versions of a term sheet, copying in Mr Malofeev, Mr Ryzhkov and Ms
Bragina.
[25] A third Moscow meeting involving Mr Tulupov, Mr Malofeev, accompanied by
Mr Provotorov and probably also by Mr Yuri Leonov, took place at Marcap Moscow's
offices in early October, when Mr Malofeev identified RAP as the potential buyer and
borrower. But, according to Mr Tulupov, nothing was said to suggest that the sale
would be to anything other than an independent third party, and that it would have
been apparent to Mr Malofeev and his colleagues that what was being discussed was
acquisition finance, rather than a balance sheet loan. A third term sheet was
emailed by Mr Tulupov to the previous recipients, but not on this occasion copied to
Ms Bragina. It identified VTB as the lender and recorded that additional commission
was to be earned through a derivative tied to the shares and there was to be an
interest rate swap to hedge interest and currency risks.
[26] VTB was commonly lender of record on such transactions, because it could
offer more sophisticated lending structures and because English law offers greater
protection in the event of default, but in such cases VTB Moscow would lend the
relevant monies to VTB, as here, under a 100% participation agreement, although,
in addition VTB was in this case itself involved in providing the interest rate swap
agreement. In these circumstances, from an early stage, Mr Tulupov also worked
with his counterpart at VTB, Ms Bragina, copying her into emails.
[27] Mr Tulupov's role was thereafter to obtain, check and distribute the
information required by the various departments of VTB Moscow, to obtain their
reports and opinions, to draw these together in a “Deal Description” and “Draft
Credit Committee Decision”, to have these documents signed and approved by Mr
Ryzhkov and then submitted to the Credit Committee of VTB Moscow, after approval
by which “the decision would still need to be reviewed by both the Managing Board
of VTB Moscow given the size of the loan and VTB as both the Lender of Record and
the party entering into the Interest Rate Swap Agreement” (para 34). In performing
his role, Mr Tulupov liaised principally with Mr Leonov, but also with Mr Provotorov
and Ms Tyurina and in relation to Nutritek with Mr Skuratov, all in Moscow. One of
the documents obtained in this process was the Ernst & Young report of 2007 on
the dairy companies.
[28] A draft Deal Description and draft Credit Committee Decision were prepared
with the assistance of Dewey & LeBoeuf for VTB/VTB Moscow and of Clifford Chance
for RAP and were then signed off by Mr Yastrib, Mr Ryzhkov and Mr Tulupov, before
being reviewed and approved on 31 October 2007 at a meeting of VTB Moscow's
credit committee, attended by Mr Novikov, Mr Yu, Mr Belov, Mr Kuzmenko, Mr
Yastrib, Mr Shipilov, Mr Krasnoselsky and Mrs Bozhaeva. The approval recorded that
the committee had, after taking “into consideration a good financial situation of the
Borrower” classified the debt as “Quality Category 1”.
[29] The approval was subject to conditions. These included the provision of “a
report for the assessment of the market value of the Shares and Stakes”, a
reference to the Ernst & Young report already provided, a further copy of which was
provided by RAP and Mr Leonov on 7 November 2007 (and circulated by Mr Tulupov
to Ms Bragina and Mr Magee, albeit in Russian, on 12 November). They also
included further approval of the proposal by VTB Moscow's management board and

VTB. Mr Tulupov recites that these approvals were obtained, the former by a formal
board resolution, and that he was not involved in the latter, although he says that it
was apparent from his discussions with Mr Ryzhkov and Ms Bragina that “they relied
upon the false representations when approving the loan”.
[30] This refers to the Ernst & Young report of 2007, but it can hardly refer to any
representation relating to the ownership of RAP, since Mr Tulupov goes on to say
that, “once approval to the credit line had been obtained from VTB and VTB
Moscow”, steps were taken to implement the conditions precedent which “clearly
included confirming the beneficial ownership of RAP as is apparent from the emails
of 6 and 8 November” which are exhibited to his statement. None of the conditions
precedent is, however, explicitly directed to obtaining such confirmation (even
though one of them required the provision to VTB and VTB Moscow of the decisions
of the authorised management bodies of RAP approving the acquisition).
[31] As to the emails to which Mr Tulupov refers, these are from Ms Bragina,
reporting to various colleagues in VTB (including Mr Yates) and copying to Mr
Ryzhkov and Mr Tulupov, information that RAP's beneficiary and 90% shareholder
(with the other 10% being owned by “his management team”) was a Mr Vladmir
Alginin, and giving some details of his recent business career. These emails are also
relied upon by Mr Tulupov as an example of the involvement of Ms Bragina, who has
left VTB and whose whereabouts cannot now apparently be ascertained. However, it
seems clear that all they show is that Ms Bragina was passing on internally
information which she had herself received from another unidentified source. VTB's
very unspecific plea is that this was “information provided to VTB and VTB Moscow
by the management of Nutritek”: amended particulars of claim, para 51. There is no
indication that Ms Bragina had any direct contact with the management of Nutritek,
and the substantial likelihood must be that any information which reached her came
from VTB Moscow.
[32] VTB Moscow's management board approved the transaction on 13 November,
and an application was signed by Ms Bragina and Mr Thunem on behalf of VTB for
credit facilities. The application recorded that RAP had approached VTB Moscow for
the debt financing of its proposed acquisition of the dairy companies, and that under
the proposed structure VTB was to act as lender of record, but VTB Moscow was to
“fully fund the transaction and fully undertake the credit risk under the transaction”
in accordance with the participation agreement. It also recorded that the market
value of the dairy company shares had been determined by Ernst & Young. On 19
November a similar application was signed off by Ms Wooi, Mr Yates and Mr
Manning on behalf of VTB in respect of the interest rate swap. It however recorded
the structure risk as “potentially high, but acceptable”, on the basis that the
transaction was considered unsecured, and the security package (RAP's shares in
the dairy companies) of little tangible value, the financial risk as high, on the basis
that, according to the historical balance sheets the price being paid for the
companies appeared to be significantly above the book value of the assets. As to
ownership risk, it recorded that no formal information could be found confirming
that Mr Alginin was RAP's beneficial owner “as IB [investment banking] have
advised”, that they were requesting formal proof as a condition precedent to
drawdown, and to make the ownership risk medium. There is no indication that this
point was followed up, even in relation to the interest rate swap, and it is not part of
VTB's case in respect of the loan that it relied upon any later representation
regarding RAP's ownership or Mr Alginin.
[33] Mr Tulupov continued to be the means by which the transaction was
progressed, and sent VTB's mandate letter, updated term sheet and fee letter to
RAP for signature on 16 November. On 23 November 2007, the facility agreement
was completed, being signed for VTB by Mr Ryzhkov as “managing director, head of
acquisition and leveraged finance” and by Ms Bragina as “director, acquisition and

leveraged finance”. The interest rate swap agreement was completed on 28
November, being signed for VTB by Mr Ryzhkov as “managing director” and by Mr
Steve Humphries as “senior manager operations”. The 100% funded participation
agreement between VTB and VTB Moscow was completed on the same date. Mr
Thunem, then head of global markets at, but no longer with, VTB and Mr Ianovski
signed for VTB. Under it, VTB's liability to repay any sum funded by VTB Moscow
was limited to any amount that it received from RAP (or any other obligor under the
loan facility). All these agreements were subject to English law, and included
provisions recognising England as an appropriate forum in the event of any dispute.
[34] Mr Muraviev's second-hand account of the history in his statement is
understandably shorter. But, having spoken to Mr Yates, because both Ms Bragina
and Mr Thunem had left, he understood that:
“A. Once the decision had been taken by VTB Moscow to enter into the Participation
Agreement, there was no need for the matter to be decided by the Credit Committee of
[VTB];
B. Instead, it was sufficient for the loan to proceed if the proposed transaction had
been approved by Mr Ryzhkov, given his senior position within both [VTB] and JSC
VTB, and the ACF [Advance Credit Facility] dated 13 November 2007 was signed off by
the appropriate authorised signatories;
C. Mr Ryzhkov approved the transaction and indeed he signed the Facility Agreement
together with Ms Bragina on behalf of [VTB];
...
H. Notwithstanding the position taken by Credit Risk in the ACF dated 15 November
2007 that 'Credit Risk consider this transaction as unsecured as the security package
has little tangible value', in granting the loan and approving the ISA, [VTB] did rely
heavily on the representations that had been made as to:
i. the past financial performance of the Dairy Companies and the forecast performance;
ii. the 2007 E&Y 2007 Valuation of the Dairy Companies based upon those figures, and
iii. The SPA representing a commercial transaction between two separate entities,
namely RAP and Nutritek. It was entirely unaware that they were under the common
control of Marshall Capital Group of Companies and believed them to be under separate
control based on the information that had been provided by Nutritek.”

[35] Mr Muraviev concluded by saying:
“11 Having spoken to Mr Yates, Colin Magee, Julia Ferris and Martin Pasek I am
informed that and believe that if [VTB] had known that RAP and Nutritek were under
the common control of Marshall BVI or that the representations identified above and
contained in the 2007 E&Y Valuation were false then it would not have entered into the
Facility Agreement or the ISA or permitted the draw down of the Tranche A monies.”

THE ISSUES
[36] Numerous judicial statements establish that it is incumbent on a Defendant
challenging the jurisdiction “so far as possible to identify the issues concerned and
to state as clearly as possible how they arise or may arise in the proceedings”: see
eg Limit (No 3) Ltd v PDV Insurance Co [2005] EWCA Civ 383, [2005] 2 All ER
(Comm) 347, 366, para 72, [2005] Lloyd's Rep IR 552, per Clarke LJ; Dicey, Morris
& Collins, The Conflict of Laws (15th ed), para 11-143.
[37] In the present case, the basic issues were in my view established by the
evidence and submissions adduced below. The Respondents deny that false
representations were made, deny that they were party to any that were made, deny
that any reliance was placed on any that were made and, for good measure, rely
upon the participation agreement as showing that VTB, as opposed to VTB Moscow,
did not suffer any loss. The last point was strongly argued in the courts below, as
showing that VTB had no good arguable case in respect of which it could properly

seek permission to serve out of the jurisdiction, but the Supreme Court refused
permission to re-argue the point before it. The case must therefore be considered
on the basis that the claim is properly arguable, but that this defence is among
those that the Respondents will advance to it. It is however essentially a point of
law, in relation to which there is no reason to think that the answer would be any
different in Russia to here.
[38] All the points mentioned in the previous paragraph were treated as issues in
the courts below. In relation to one Respondent, Marcap BVI, Arnold J concluded
that there was no serious issue to be tried. But in relation to Nutritek and Mr
Malofeev he concluded that VTB had a real prospect of establishing deceit, despite
issues argued before him as to the incurring of any loss, the making of any false
representations and reliance. The Court of Appeal considered that, even in respect
of Marcap BVI, a serious issue to be tried existed, while setting aside service on all
three Respondents on the ground that England was not the appropriate forum.
[39] A suggestion that the Respondents should have advanced a positive case to
support their denial of any involvement in the alleged deceit appears to me to go
too far. Even where jurisdiction is established, a Defendant is entitled to deny
involvement in or liability for an alleged deceit, without advancing a positive
explanation as to why he was not party to an alleged lie or conspiracy or as to how
assets acquired proved, without any prior knowledge on his part, to be worth so
much less than independent accountants had valued them as being. Further, no
suggestion or objection appears to have been made below to the case being argued,
as it was, on the basis that all the issues were properly raised by the Respondents'
general denials. On the other hand, there may be particular points, in relation to
which, in the absence of any positive case from a Defendant's side, it is not possible
to conclude that any evidence will be called by the defence. That may in turn
preclude bringing into account the convenience or otherwise of adducing in England
or Russia any such evidence from the defence side as might be supposed to exist on
such points, had any positive case been raised on them.
[40] It is also clear, from such material as the court has before it in relation to the
issue regarding the worldwide freezing order, that VTB has been given a
considerable understanding by Mr Malofeev himself of the nature of his case
regarding the discrepancy between the position indicated by the Ernst & Young
report of 2007 and the position as it materialised not very long after the completion
of the transaction. Mr Michaelson, partner at SJ Berwin acting for Mr Malofeev
recorded in his tenth statement of 18 October 2011 (paras 38 to 42) that
Nutrinvestholding (Nutritek's parent) had at Mr Malofeev's instance instructed Ernst
& Young to prepare a further report dated 26 February 2010, to determine precisely
what accounting practices and transactions were taking place within the Nutritek
business and that the report does not implicate Mr Malofeev. Mr Michaelson went on
to refer to “the obvious inconsistency between Mr Malofeev commissioning the
Report and at the same time being responsible for any wrongdoing identified” (para
43).
THE JUDGMENTS BELOW
[41] Arnold J addressed the question of the appropriate forum in paras 186 to 195:
“186 Stage I. The factors that may be taken into account in determining which is the
natural forum for the action include:
(a) the personal connections which the parties have to the countries in question;
(b) the factual connections which the events relevant to the claim have with those
countries;
(c) factors affecting convenience or expense such as the location of the witnesses or
documents; and

(d) the applicable law.
187 Counsel for VTB submitted that England was the natural forum because:
(i) VTB is English,
(ii) the misrepresentations were relied upon in England,
(iii) the money was lent and the loss sustained in England,
(iv) the Facility Agreement, ISA, the Participation Agreement and the SPA contain
English law and English jurisdiction or arbitration clauses and
(v) the applicable law is English law. I do not consider that any of these factors points
strongly to England being the natural forum in the present case.
So far as (i) is concerned, VTB is controlled by VTB Moscow. As to (ii), as explained
above, it seems to me that VTB's reliance was wholly secondary to that of VTB Moscow.
In relation to factor (iii), the loss was sustained because Russian assets provided
inadequate security. As to (iv) and (v), the English law clauses are immaterial once it is
concluded, as I have, that the law applicable to the tort is Russian law. The English
jurisdiction and arbitration clauses are a pointer to England, but not a strong one given
that the claim is a tort claim not a contract claim.
188 Counsel for the Defendants submitted that the following factors pointed to Russia
being the natural forum. First, the connections of the parties to Russia. VTB is
controlled by VTB Moscow, which is Russian. Furthermore, the litigation is being
managed by VTBDC, which is also Russian. MarCap Moscow and Mr Malofeev are
Russian. It is common ground that Nutritek was managed from Russia, and VTB's case
is that Mr Malofeev controls both Nutritek and MarCap BVI. Furthermore, it is VTB's
case that Mr Malofeev orchestrated the fraud, primarily through MarCap Moscow.
189 Secondly, the connections of the events constituting the torts to Russia. The
transaction was introduced to VTB Moscow at meetings between Russian individuals in
Russia. The negotiations mainly took place in Russia. The misrepresentations were
made and mainly received in Russia. The more important misrepresentation concerned
the performance of the Dairy Companies, which are Russian companies. The 2007 E&Y
Valuation was a valuation by Ernst & Young's Moscow office and was based on
information provided by Nutritek's Russian management. The misrepresentations were
primarily relied upon by VTB Moscow acting through its Credit Committee and
Management Board in Russia. It was VTB Moscow and VTBDC which primarily dealt
with RAP's default and enforcing the security. The secured assets were in Russia. The
discovery of the fraud took place in Russia. Although the loss was sustained by VTB in
England, as discussed above the ultimate economic impact is in Russia.
190 Thirdly, most of the witnesses are Russian and many of the documents are in
Russian and located in Russia. So far as the witnesses are concerned, there are a
considerable number of relevant Russian witnesses from VTB Moscow, VTBDC, Ernst &
Young, Nutritek (Mr Skuratov and the managers of the Dairy Companies), MarCap
Moscow (Mr Leonov, Mr Provotorov, Ms Tyurina and Mr Popov as well as Mr Malofeev)
and RAP (Ms Kremneva and Mr Pankov). Other potential Russian witnesses include Mr
Sazhinov and Mr Alginin. By contrast, there are relatively few material witnesses from
VTB. The two most important ones appear to be Ms Bragina and Mr Ryzhkov. Both
have left VTB (as has Mr Thunem). It appears that Mr Ryzhkov is in Russia, while VTB's
evidence is that Ms Bragina is 'believed to be' in England. Although Mr Ryzhkov has
been contacted about the matter, it does not appear that Ms Bragina had been.
191 As counsel for the Defendants pointed out, it is striking that all of VTB's witness
statements in support of its application for permission to serve out, other than one
from its solicitor, were made by Russian witnesses. In addition to the statements of Mr
Tulupov and Mr Chernenko, these consisted of:
i) a statement made by Andrey Puchkov, Deputy Chairman of VTB Moscow, which
among other matters dealt with VTB Moscow's reliance on the misrepresentations
alleged, Mr Puchkov having been present at the Management Board meeting on 13
November 2007 at which the transaction was approved;
ii) a statement made by Vadim Muraviev, Head of the Division of Distressed Debt
Settlements at VTB Moscow, who gave evidence as to VTB's reliance on the
misrepresentations alleged based on interviews with four English employees of VTB
including Mr Magee and Mr Pasek; and
iii) a statement made by Denis Zemlyakov, General Director of VTBDC, who gave

evidence concerning RAP's default and the enforcement of the security.
192 In addition, VTB relied on two draft statements from Alexander Buryan and Irina
Leonova, who were employed by RAP as Vice-President and Chief Accountant.
Furthermore, since then a number of statements have been made by Arthur Klaos of
VTBDC, in the most recent of which Mr Klaos relays information provided to him by
(among others) Mr Ryzhkov and Alexander Yastrib (at the time Senior Vice President of
VTB Moscow and now a board member of the Bank of Moscow).
193 While the four VTB employees interviewed by Mr Muraviev are evidently material
witnesses to VTB's claim (although Mr Magee and Mr Yates appear to have had more
involvement in the transaction than Mr Pasek or the fourth employee Julia Ferris), it is
clear that they are of secondary importance compared to Ms Bragina and Mr Ryzhkov,
let alone Mr Tulupov and his colleagues in Moscow. If the claim is tried in England,
witnesses located in Russia will not be compellable except by means of letters rogatory.
Even if they are prepared to give evidence voluntarily, they may not be prepared to
come in person, necessitating evidence being given by videolink. Even if they are
prepared to come in person, they are likely to require interpreters. As for the
documents, many of these have required or will require translation. It is true that the
agreements are mainly in English, and that these are important documents, but these
and other documents in English form a relatively small proportion of the relevant
documents even at this stage of the proceedings.
194 Fourthly, counsel for the Defendants submitted that the applicable law was not a
strong factor in favour of England even if it was English law. It is clear from the expert
evidence before the court (as to which, see below) that the Russian courts can receive
expert evidence as to English law. Furthermore, the key issues in the case are likely to
be factual rather than legal. In the event, of course, I have concluded that the
applicable law is Russian law, which supports the conclusion that Russia is the natural
forum.
195 In my judgment, taking all the factors considered above into account, the natural
forum is Russia.”

[42] The Court of Appeal – before which reliance was, for the first time, placed on
the suggested presumption arising from The Albaforth (see para 14 above) – dealt
with the issue of appropriate forum as follows:
“164 We have already commented that the judge may have erred in his interpretation
of the test adumbrated in the Spiliada case. Instead of asking first whether England
was the 'natural forum' and then, even if it is not, asking whether England is
nevertheless the appropriate forum for other reasons, there is only one overall question
to be answered: has VTB established that England is clearly or distinctly the
appropriate forum?
165 In our view the judge was correct to conclude that VTB has failed to do so. The
steps leading to our conclusions are as follows: first, we will assume (based on our
discussion above) that the fact that VTB has sustained its loss resulting from the torts
in England raises a prima facie case that England is the appropriate forum in which to
try the disputes. Secondly, however, we have to take account of all the other factors
identified by both sides in order to determine whether VTB has satisfied the court that
England is clearly or distinctly the appropriate forum.
166 Thirdly, in that regard, we have concluded, on the basis of the material presently
before us, that the applicable law of the torts is Russian law. That cannot be a
concluded view. Wherever a trial takes place, it can be challenged. But that point works
both ways. Even if we had concluded that the applicable law of the torts was English
law, this would not have been a factor that would weigh heavily in making England the
appropriate forum, precisely because if the Defendants wished to allege and plead that
the applicable law was Russian law, both sides would have had to prepare for a trial on
that basis. If the case were to be heard in England, both sides would have to prepare
expert evidence on Russian law; and, doubtless, the obverse would be so if the case
were to be heard in Russia. This is not a case, such as we think Lord Goff of Chieveley
contemplated in Spiliada at 481G, where the law of the contract is a known certainty.
In this case the applicable law of the torts remains very much in issue. Moreover, there
was no serious challenge to the judge's view (at para 194) that the key issues in the
case are likely to be factual rather than legal.
167 Fourthly, we have to give due weight to all the other factors (apart from those
where we have found the judge erred) which the judge took into account and which
have not been challenged on appeal. These are set out at paras 188 and 189 of the
judgment and, as we have indicated in relation to the applicable law point, we think

that these indicate that the centre of gravity of these disputes is in Russia, not
England. Fifthly, VTB has not challenged the judge's conclusion that VTB had failed to
show that there was a real risk that it would not obtain substantial justice in Russia for
any of the reasons it advanced before him.
168 Accordingly, the judge was correct to set aside Chief Master Winegarten's order
granting VTB permission to serve the proceedings on Nutritek, Marcap BVI and Mr
Malofeev out of the jurisdiction.”

THE FACTORS RELEVANT TO THE APPROPRIATE FORUM
[43] I turn therefore to consider the appropriate forum and the relevant factors.
The first question is whether there is any basis for regarding the judge's or the
Court of Appeal's conclusion as flawed in any way which would require this court as
a second appellate court to revisit the exercise of the discretion to give permission
for service out of the jurisdiction. The second question, if there is any such basis, is
what conclusion this court should reach on the issue as to the appropriate forum.
[44] The Court of Appeal re-exercised the discretion, because it believed that
Arnold J had erred in his interpretation of Lord Goff's speech in The Spiliada. It said
that he had adopted a two-stage approach instead of recognising that, in a service
out case, there was a single burden on a claimant to show that England was clearly
or distinctly the appropriate forum (paras 128-131 and 164; and see The Spiliada, p
481D-E). But the two-part approach was the one which Lord Goff identified as
appropriate in cases where service is effected within the jurisdiction, so that the
claimant starts with the advantage of having achieved a legitimate basis for
jurisdiction without leave, and it is for the Defendant to show that some other
country is the appropriate forum: see The Spiliada, pp 476F. Any error therefore
favoured VTB as claimant. Any error, if error there was, does not in any event
impact on the force and weight of the judge's analysis in the paragraphs quoted
above. Further, the way the judge answered his two-part test shows that he could
not conceivably have come to any conclusion other than that the claimant had failed
to show (clearly or at all) that England was the appropriate forum. He expressed his
conclusion, at stage 1 of the two-part test which he (wrongly) adopted, as being
that Russia was the natural forum (para 195) before going on at stage 2 to reject
any suggestion that substantial justice could not be obtained in Russia (para 196 to
the conclusion at para 222). Once one concludes that Russia is the natural forum,
where there is no risk that substantial justice cannot be obtained, it is really
impossible to conclude that England is clearly the appropriate forum. The Court of
Appeal itself held that the judge was correct to conclude that VTB had failed to
establish that England was clearly or distinctly the appropriate forum (para 165).
However, it itself fell into error in my view in its treatment of the governing law.
(a) Governing Law
[45] The Court of Appeal was wrong to regard Russian law as governing the alleged
torts, but it acknowledged that possibility and it dealt with the alternative, that
English law governed them. However, in relation to this alternative, it was in my
opinion also wrong to approach the matter on the basis that it made no difference
which law governed, because each side would have in any event to prepare
evidence on both legal systems in whichever country the case was tried.
[46] The governing law, which is here English, is in general terms a positive factor
in favour of trial in England, because it is generally preferable, other things being
equal, that a case should be tried in the country whose law applies. However, that
factor is of particular force if issues of law are likely to be important and if there is
evidence of relevant differences in the legal principles or rules applicable to such
issues in the two countries in contention as the appropriate forum. Neither of these
considerations here applies.
[47] VTB's claims are for deceit and for conspiracy. The conspiracy alleged is to

obtain finance by the deceit. Accepting that the governing law of both alleged torts
is, to English legal eyes, English, there is nothing to show that Russian law would
reach any different conclusion. Parties are able to plead and rely on English law in
Russian courts. But, even if there were reason to think that a Russian court would
regard Russian law as governing the alleged torts, there is nothing to suggest that
Russian law does not recognise and impose tortious liability for deceit, and for
conspiracy to commit a deceit, on bases for material purposes equivalent to those
which would be recognised under English law. It is unlikely that it does not, and no
evidence has been adduced that it does not. It would have been for VTB to adduce
evidence on all these points, if it could, in support of its case that England was the
appropriate forum.
[48] Although Arnold J wrongly concluded Russian law governed the alleged torts,
he also considered the exercise of his discretion on an opposite basis, namely that
English law applied, and, as I understand him, accepted the submission that this
would not be a strong factor in favour of England, as well as saying that it was clear
that the Russian courts could if necessary hear evidence of English law: see
judgment, para 194 quoted above. His judgment therefore addresses the position
on a correct hypothesis.
[49] Even if, contrary to my view, the judge's conclusion as to the appropriate
forum was limited by an assumption that Russian law governed the alleged torts, I
cannot conceive, in the light of what he said in para 194, that it would have made
any difference to his conclusion if he had concluded that English law governed. The
key issues in this litigation will on the face of it be factual not legal.
(b) Place Of Commission Of Tort
[50] For reasons already given, I proceed on the basis that this was London in
relation to the claim in deceit, and that the conspiracy, being to commit the same
deceit, should be regarded as effectively ancillary. But I also note that, Mr Ryzhkov
as managing director of VTB's acquisition department was the first signatory of the
Facility Agreement for VTB, and he was based in Moscow. It may well be that his
signature was sent or collected electronically from Moscow. Even if that were so, he
is in Russia, and on any view an important potential witness.
[51] The place of commission is a relevant starting point when considering the
appropriate forum for a tort claim. References to a presumption are in my view
unhelpful. The preferable analysis is that, viewed by itself and in isolation, the place
of commission will normally establish a prima facie basis for treating that place as
the appropriate jurisdiction. But, especially in the context of an international
transaction like the present, it is likely to be over-simplistic to view the place of
commission in isolation or by itself, when considering where the appropriate forum
for the resolution of any dispute is. The significance attaching to the place of
commission may be dwarfed by other countervailing factors.
[52] Here the common design on which the Respondents' tortious responsibility is
based was formed in Russia. Further, both the alleged representations emanated
from Russia, in the form of the Ernst & Young 2007 report and the information that
Mr Alginin was the effective beneficial owner of RAP. The history of the transaction
which I have set out indicates that the transaction was introduced, pursued and
approved predominantly in Moscow. It is difficult to avoid the conclusion that VTB
was effectively following suit on decisions taken there. Further, significant aspects
of the facts which are said to have rendered the representations untrue existed in
Russia: particularly, the dairy companies' businesses and financial positions, but
also, presumably, the factual control which Mr Malofeev is said to have exercised
directly or through Marcap Moscow over RAP.
[53] VTB, as a London based bank, must have had to go through some formal

decision-making processes, or it would not have been party to the facility
agreement at all. However, it did not need to put the loan proposal through its own
credit committee, once it had been through VTB Moscow's credit committee (para
34 above). Further, the main documents emanating from VTB, the two credit
applications of 13 and 15 November, date from well after the matter was approved
by VTB Moscow's credit committee on 31 October and are contemporaneous with
the approval of 13 November by VTB Moscow's management board. Finally, no
formal record of any decision-making or approval by VTB itself exists, save in the
form of Mr Ryzhkov's and Ms Bragina's signatures on the facility agreement. All this
is however unsurprising when the transaction was effectively negotiated and
decided upon in Moscow, and the funding and credit risk in respect of the loan was
being fully assumed by VTB Moscow.
[54] Arnold J was not referred to The Albaforth, but in my view his approach in
paras 186 to 195, cited above, was consistent with the proper application of the
overriding principles of The Spiliada by which he correctly directed himself. It is true
that at an earlier point in his judgment, when determining the governing law of the
alleged torts to be Russian, he wrongly identified Russia as their place of
commission (paras 134 to 135). But, as I have already said, in para 187 he also
considered the exercise of the discretion to serve out on the opposite hypothesis,
namely that English law governed the torts. Had he had cited to him The Albaforth,
I do not see how it could or should, in the light of the other factors that he correctly
identified, have led him to any different result than that to which he in fact came. It
is clear that in his view the other factors pointed very powerfully towards Russia as
the natural forum for resolution of the issues.
[55] Further, the Court of Appeal, before which The Albaforth was relied upon, did
not regard it decisive in the circumstances of this case (para 166 et seq). It erred in
treating Russian law as governing the alleged torts, but went on largely to eliminate
the significance of this error by treating it as irrelevant which law governed. It
should have treated English law as governing the torts and have recognised this as
one factor generally tending to favour English jurisdiction. But, for reasons
explained in paras 46 to 49 above, it was in this case a factor of very little if any
real potency. Had the Court of Appeal approached the potential relevance of the
governing law on a correct basis, it is in my view clear that it would in this case also
have made no difference to its ultimate conclusion.
[56] The Supreme Court is, in these circumstances, being asked to re-exercise the
discretion exercised at two stages below in the light of points made about their
reasoning of no real significance, which it is clear would not have altered the
decision in either court.
(c) The Factual Focus
[57] VTB's case is that deceitful representations emanated from the Respondents in
Russia, but were communicated to VTB, and relied upon by VTB, in London where
VTB also suffered its loss. This analysis is important when considering where the
tort was committed and what law governs it. But a wider view is necessary when
considering the appropriate forum. The Respondents' denials of any liability raise as
issues whether the representations were inaccurate, whether, if so, any or all of the
Respondents knew of their inaccuracy and whether they joined together by
“common design” to make the alleged representations and what impact any
inaccuracy of such representations had.
[58] Taking the Ernst & Young 2007 report, the factual focus will be on the dairy
companies and on the Respondents' understanding of their affairs and financial
position, matters which are clearly likely to be more appropriately examined in
Russia, where the companies, their records and any relevant company witnesses
are. Ernst & Young examined the companies through their Moscow office, and the

same is probably true of VTB's expert accountants, Deloittes. It is clear (para 40
above) that Mr Malofeev's case is that he was as unaware as Ernst & Young of the
financial inaccuracy of their report. Secondly, relevance may attach to the impact
which the Ernst & Young report had on those to whom it was first presented in
Moscow.
[59] As to the ownership of RAP, the plan, which VTB has produced showing Mr
Malofeev's alleged connection with and/or control of RAP, shows an international
picture. On many aspects of the plan, evidence about the alleged corporate and
personal links could be adduced as easily in England as in Russia. But any evidence
from Mr Malofeev, who is said to have been in control of a web of interlinking
companies as shown on the plan, would more conveniently be heard in Russia. The
judge noted, however, the Respondents did not adduce before him any positive case
challenging VTB's contention that Mr Malofeev ultimately controlled RAP as well as
Nutritek. That does not mean that this is not in issue. But it does mean that, in the
absence of any positive challenge, the convenience or otherwise of Mr Malofeev
giving evidence on it in England or Russia can be put on one side.
[60] On the other hand, the issue relating to reliance is one on which VTB will
clearly have to adduce the relevant evidence from its side. Again, it is likely that the
relevant evidence will come in large measure from Russia and Russian witnesses.
The informality of the alleged representation regarding RAP's ownership and
regarding Mr Alginin, and the apparent failures to follow it up by obtaining more
formal confirmation, is striking. It is likely to lead to questions as to how much, if
any, weight was placed upon any such representation by VTB or VTB Moscow.
[61] Ms Bragina cannot now be located and is not shown to have remained in
England, and the representations said to be evidenced by her two emails in
November 2007 seem, as already stated, likely to have come to her via VTB
Moscow: see amended particulars of claim, para 51 and para 31 above, by a
process which is obscure. The impact or lack of impact which it had on those to
whom it was first presented in Moscow is thus likely to be a very relevant subject of
examination in the litigation, on the basis that the substantial decision-making
process took place in Moscow, with VTB following in very large measure suit.
(d) Witnesses
[62] This is a factor at the core of the question of appropriate forum. It was
covered fully and helpfully by Arnold J in the course of considering the “natural
forum” in paras 188 to 195 of his judgment, set out in full above. In summary, it is
clear that the issues and evidence will be focused overwhelmingly on matters which
happened in and concern Russia, and that the oral and documentary evidence, on
both factual and expert matters, is likewise likely to be overwhelmingly Russian and
to be found in Russia, where it could be heard in Russian without translators.
(e) Aim Of The Alleged Torts
[63] The alleged torts were designed to induce VTB to enter into a facility
agreement with RAP which was subject to English law and an agreement (for the
benefit of VTB only) that the courts of England should have non-exclusive
jurisdiction and be the most appropriate and convenient forum: cl 35.1. The
purpose of the facility agreement was in turn to fund RAP's purchase of the dairy
companies from the First Respondent, Nutritek International Corpn.
[64] I am inclined to agree with Arnold J (para 187) that the fact that the facility
agreement was subject to English law is not relevant. He discounted it because of
his view, erroneous on the basis on which I approach the case, that the tort claims
were subject to Russian law. But, in my view, even though the tort claims are
subject to English law, it bears scarcely – if at all – on the appropriateness of the

forum for their resolution that they were designed to induce another English law
contract. No issue arises about the interpretation of the facility agreement.
[65] On the other hand, the fact that the alleged torts were designed to induce the
making of a loan facility agreement, under which England was accepted as the most
appropriate and convenient forum is a potentially relevant factor. It links with and
reinforces the fact that, if there was any such deceit and/or conspiracy as alleged,
the same were directed at VTB in London. But it is a factor which Arnold J did take
into account (para 187). He saw it as “a pointer to England, but not a strong one
given that the claim is a tort claim not a contract claim”. I agree with this balanced
view. But, even if it understates the significance of the pointer, it does so only
slightly and not in a way which can, in my view, possibly justify this court in
interfering with the judge's conclusion.
[66] There is certainly general attraction in a conclusion that persons committing
deceit should answer in the jurisdiction which is not merely that where their
deceitfulness manifested itself, but also a jurisdiction agreed to be appropriate
under the contract which they are by such deceit inducing. But that formulation, by
omitting the word “allegedly”, begs the question where the issue whether any such
deceit occurred and induced the loan should most appropriately be determined. All
that has been established at this stage is that there is a serious issue to be tried –
in other words, that VTB has a reasonable prospect of success – in respect of VTB's
tort claims. The question where such claims are appropriately to be tried has to be
answered in the light of all the circumstances, including the nature of the issues to
be tried and the evidence which would be involved. The alleged torts were
committed in England under English law, but the fundamental matters in dispute –
whether there was any such deceit, whether the Respondents were party to it, and
what, if any impact, any falsely made representations had on VTB are, as I have
shown, heavily focused in this case on Russia and Russian witnesses.
(f) Fair Trial?
[67] There is, as the Court of Appeal mentioned in para 167, no suggestion that
this matter could not or would not receive a fair and proper trial in Moscow.
CONCLUSIONS
[68] On the issues relating to the appropriate forum which the courts below
addressed, the reasoning of Arnold J and the Court of Appeal was, subject to
differences which I have identified, largely concurrent. The Court of Appeal erred in
its approach to the significance of the law governing the alleged torts, but Arnold J,
although he erred in regarding the governing law as Russian, also, as I read para
194 of his judgment, expressed his view as to the appropriate exercise of his
discretion on the assumed opposite basis, that English law applied. For reasons
which I have set out in paras 54 and 55 above, neither Arnold J's error as to the
governing law of the alleged torts, nor the Court of Appeal's failure to recognise the
potential significance of the governing law of such torts, can have been decisive in
relation to the concurrent conclusions which they both reached.
[69] In short, Arnold J's analysis and exercise of his discretion cannot in my view
be faulted in any substantial respect, and I see no basis on which this court would
be justified in setting aside his exercise of his discretion and re-exercising the
discretion for ourselves, still less in arriving at a different conclusion from his. The
case is one in which an appellate court should refrain from interfering, unless
satisfied that the judge made a significant error of principle, or a significant error in
the considerations taken or not taken into account.
[70] However, if it were incumbent on us to re-exercise the discretion regarding
service out, I would myself arrive at the same conclusion as the judge and the Court

of Appeal. Once again in summary, the major part of the factual subject matter
involves Russia, and it is clear that the great bulk of evidence on both sides will
have to come from Russian witnesses. The location in law of the alleged torts is of
much diminished relevance, on examination of their circumstances and place in
which they are said to have originated, the process by which they are said to have
reached and impacted on VTB and the evidence which would be involved in
undertaking such examination. The fact that any deceit was intended to induce an
English law contract which provided for English jurisdiction is relevant, but cannot
determine the appropriate forum in which to decide whether there was in fact any
such deceit or conspiracy.
[71] In my opinion, the Russian connection is of such strength and importance in
this case that, despite the existence of some factors favouring England, the
Appellant is quite unable to discharge the onus on it of showing that England is
clearly or distinctly the appropriate forum for determination of the issues in this
case.
THE PROPOSED CONTRACTUAL CLAIM BASED ON PIERCING THE CORPORATE VEIL
[72] I agree with Lord Neuberger's judgment on this aspect and would accordingly
uphold the Court of Appeal's decision to refuse VTB permission to amend to raise a
contractual claim based on piercing the corporate veil and treating the Defendants
liable for breach of the Facility Agreement and/or associated interest rate swap.
THE FREEZING ORDER
[73] Like Lord Wilson (paras 159 to 160), I am concerned that a freezing order
should have been in force for some 14 months despite concurrent decisions below
concluding that jurisdiction should not be exercised and, at least in the view of the
judge, that, irrespective of whether jurisdiction should be exercised, the freezing
order originally granted should not be continued. On any view, this position
reinforces Lord Neuberger's comments in paras 81 to 93 with which I would
associate myself.
CONCLUSION
[74] I would in the light of my above conclusions dismiss this appeal on both the
issues of jurisdiction and amendment and order that the freezing order be
discharged.
LORD NEUBERGER (P):
INTRODUCTORY
[75] This appeal raises two main questions which arise out of a claim brought in
the High Court by VTB Capital plc (“VTB”) against:

(i) Nutritek International Corp (“Nutritek”),

(ii) Marshall Capital Holdings Ltd,


(iii) Marshall Capital LLC, and

(iv) Konstantin Malofeev (together “the Defendants”), based on the torts
of deceit and conspiracy.
The first main question is whether the permission granted ex parte to VTB to serve
the proceedings out of the jurisdiction on the Defendants should be set aside. The
second main question is whether VTB should be allowed to raise an additional claim,
by way of amendment to its statement of case, based on piercing the corporate veil.
[76] Arnold J and the Court of Appeal each concluded that the answer to the first
question was yes, and to the second question was no – see, respectively [2011]
EWHC 3107 (Ch), and [2012] EWCA Civ 808. VTB appeals against both conclusions.
The first question turns on whether the English court is the appropriate forum for
the hearing of VTB's claim. The second question turns on whether VTB has an
arguable case on piercing the corporate veil.
[77] The background facts have been fully set out in paras 165 to 180 of Lord
Clarke's judgment, in paras 19 to 40 of Lord Mance's judgment, (as well as in paras
9 to 37 in the judgment of Lloyd LJ in the Court of Appeal, and in paras 4 to 56 of
Arnold J's judgment).
[78] I shall discuss both questions on the basis that they arise between VTB and Mr
Malofeev, because (subject to the point that Marcap Capital LLC has not been
served), it appears to be common ground that (i) the position of the other three
Defendants in relation to the first question is no different from his, (ii) the position
of Marshall Capital Holdings Ltd and Marshall Capital LLC (together “Marcap”) in
relation to the second question is no different from his.
THE FIRST QUESTION: THE APPROPRIATE FORUM: THREE GENERAL POINTS
[79] In very summary terms:

(i) VTB's substantive case is that it was induced by deceitful
misrepresentations, for which the Defendants were responsible, to enter
into certain agreements (“the agreements”) with various parties, in
particular Russagropom LLC (“RAP”), under which VTB agreed to lend, and
thereafter did lend, money to RAP;

(ii) VTB obtained permission ex parte to effect service of proceedings,
claiming damages for deceit and conspiracy, on the Defendants out of the
jurisdiction, and the Defendants then applied to set aside service on the
ground that Russia, rather than England, was the appropriate forum for
the issues to be determined.
[80] In a case such as this, permission to serve out of the jurisdiction should only
be granted if the court is satisfied that England and Wales is “the proper place in
which to bring the claim” – see CPR 6.37(3). It was common ground that this
means that VTB could only succeed on the first question if it was able to establish
that, in the words of Lord Goff of Chieveley in Spiliada Maritime Corporation v
Cansulex Ltd [1987] AC 460, 481, [1986] 3 All ER 843, [1986] 3 WLR 972, the

courts of England and Wales (hereafter “England”) are “clearly” “the appropriate
forum for the trial of the action”.
[81] When a court is called upon to decide whether an action should proceed in
this, as opposed to another, jurisdiction, it is being asked to decide a procedural
issue at a very early stage. Where, as is now the position in this case, it is common
ground that the parties would have a fair trial in the competing jurisdiction, the
exercise will normally involve the court weighing up a number of different factors,
and deciding where the balance lies. Whilst the same considerations will not always
apply to applications for permission to serve out and applications for stays of
proceedings, the argument on this appeal has highlighted three general points in
relation to each type of exercise.
[82] The first point is that hearings concerning the issue of appropriate forum
should not involve masses of documents, long witness statements, detailed analysis
of the issues, and long argument. It is self-defeating if, in order to determine
whether an action should proceed to trial in this jurisdiction, the parties prepare for
and conduct a hearing which approaches the putative trial itself, in terms of effort,
time and cost. There is also a real danger that, if the hearing is an expensive and
time-consuming exercise, it will be used by a richer party to wear down a poorer
party, or by a party with a weak case to prevent, or at least to discourage, a party
with a strong case from enforcing its rights.
[83] Quite apart from this, it is simply disproportionate for parties to incur costs,
often running to hundreds of thousands of pounds each, and to spend many days in
court, on such a hearing. The essentially relevant factors should, in the main at any
rate, be capable of being identified relatively simply and, in many respects,
uncontroversially. There is little point in going into much detail: when determining
such applications, the court can only form preliminary views on most of the relevant
legal issues and cannot be anything like certain about which issues and what
evidence will eventuate if the matter proceeds to trial.
[84] This concern is not new. In Cherney v Deripaska [2009] EWCA Civ 849, paras
6 and 7, [2010] 2 All ER (Comm) 456, [2009] NLJR 1138, Waller LJ said that whilst
he “appreciate[d] that litigants do often feel strongly about the place where cases
should be tried . . . disputes as to forum should not become state trials”. He also
lamented the “mountain of material” the court faced in that case, and suggested
that it “would have been better for both parties and better use of court time if they
had expended their money and their energy on fighting the merits of the claim”.
[85] In Friis v Colburn [2009] EWHC 903 (Ch), paras 3 and 5, having set aside an
order for service out of the jurisdiction, Peter Smith J referred to the fact that the
claimants' costs schedule was £215,280.50, following a hearing which, he said, had
been “strung out by unrealistic stances and unnecessarily prolonged and
complicated submissions which seem[ed] to achieve nothing other than create fogs
of irrelevancy”.
[86] In that connection, the present case is striking, as Arnold J explained in para 3
of his judgment. The hearing before him lasted six days, after two days' prereading. He was faced with more than 27 bundles of documents, written evidence,
and exhibits, and 14 bundles of authorities. One of the witnesses had made twelve
witness statements, and further materials were added on a daily basis. (The hearing
was not limited to the application to set aside permission to serve out: it included
an application to amend, and applications to continue and to discharge a freezing
order; however, no more than half the material and time can have been devoted to
those aspects.)
[87] Since the hearing of this appeal, the Court of Appeal has given judgment
in Alliance Bank JSC v Aquanta Corporation [2012] EWCA Civ 1588, a case involving

similar issues to those in this appeal. At para 4 of Tomlinson LJ's judgment in that
case, he referred to the fact that the first instance hearing of the application to set
aside permission to serve out, on the grounds that England was an inappropriate
forum (as well as raising some other points), lasted eleven days, and the hearing in
the Court of Appeal appears to have lasted four days.
[88] In Spiliada [1987] AC 460, 465, Lord Templeman expressed the hope that in a
dispute over jurisdiction, “the judge will be allowed to study the evidence and
refresh his memory of [the principles] in the quiet of his room without expense to
the parties; that he will not be referred to other decisions on other facts; and that
submissions will be measured in hours and not days”. That was a rather optimistic
aspiration, not least when one bears in mind the understandable desire of lawyers
to do, and to be seen by their clients to be doing, everything they can to advance
their clients' case, especially where the dispute over jurisdiction may well be
determinative of the outcome.
[89] However, particularly with the benefit of procedural reforms, which have been
introduced, or are in the process of being introduced, following reports from Lord
Woolf and Jackson LJ, the judiciary is now encouraged to exercise far greater case
management powers than 25 years ago. Accordingly, judges should invoke those
powers to ensure that the evidence and argument on service out and stay
applications are kept within proportionate bounds and do not get out of hand.
[90] The second point is, in a sense, a sub-set of the first point, and concerns the
extent to which a Defendant who is challenging the jurisdiction of the English court
should identify the nature of his case. In my view, the position is reasonably clear.
As a matter of principle, a Defendant is entitled to keep his powder dry: he can
simply put the claimant to proof of its case. In general at least, that is true at any
point of the proceedings. The mere fact that the Defendant is challenging
jurisdiction does not somehow impose a duty on him to specify his case. The onus is
on the claimant to satisfy the court that there is a serious issue to be tried on the
merits of the claim, and not on the Defendant to satisfy the court that he has a real
prospect of successfully defending it.
[91] However, if the Defendant chooses to say nothing, then it would be quite
appropriate for the court to proceed on the basis that there is no more (and no less)
to the proceedings than will be involved in the claimant making, or trying to make,
out its case. Of course, in many instances, the Defendant will be able to say that,
although he has not submitted a draft statement of case, or produced a witness
statement, setting out the details of his case, its nature is clear from
correspondence, common sense, or even submissions. Consistent with my
observations on the first point, I would not want to encourage a Defendant to go
into great detail as to his case in a long document with many exhibits, but if he is
wholly reticent about his case, he can have no complaint if the court does not take
into account what points he may make, or evidence he may call, at any trial. I
agree with Lord Clarke that a Defendant could exhibit draft points of defence, but in
many cases, it may be disproportionate to expect him to incur the costs of doing so
before it has been decided whether the claim is to proceed at all.
[92] The third point was expressed by Lord Bingham in Lubbe v Cape plc [2000] 4
All ER 268, [2000] 1 WLR 1545, 1556, [2000] 2 Lloyd's Rep 383. He said, in the
context of an application for a stay of proceedings on grounds of forum non
conveniens, that:
“[t]his is a field in which differing conclusions can be reached by different tribunals
without either being susceptible to legal challenge. The jurisdiction to stay is liable to
be perverted if parties litigate the issue at different levels of the judicial hierarchy in
the hope of persuading a higher court to strike a different balance in the factors
pointing for and against a foreign forum.”

Precisely the same applies in many cases involving permission to serve out.
[93] As Mr Mark Hapgood QC, who appeared for Mr Malofeev, said, appellate courts
should be vigilant in discouraging Appellants from arguing the merits of an
evaluative interlocutory decision reached by a judge, who had to balance the
various factors relevant to the appropriate forum, when the complaint is, in reality,
that the balance should have been struck differently.
[94] Lord Templeman in Spiliada, at 465 said that the determination of the
appropriate forum is “pre-eminently a matter for the trial judge”, because
“Commercial Court judges are very experienced in these matters”, and “[a]n appeal
should be rare and the appellate court should be slow to interfere”. This case was in
the Chancery Division, whose judges entertain such issues less commonly than their
Commercial Court colleagues, but their experience and expertise are such that the
same conclusion applies. As Tomlinson LJ said at para 117 of his judgment
in Alliance Bank, an appellate court “should hesitate long before interfering with the
judge's assessment” on such an issue.
THE FIRST QUESTION: THE APPROPRIATE FORUM: THE INSTANT APPEAL
[95] Lord Mance and Lord Clarke have each fully considered the first question in
their respective judgments, and have come to different conclusions. Given that the
first question is so fact-specific, and is the subject of two full judgments in this court
(not to mention two full judgments below), it would not be appropriate for me to go
into the facts and issues canvassed between the parties.
[96] Lord Mance in paras 41 and 42 of his judgment has set out the passages in
the judgments of Arnold J and the Court of Appeal respectively, which contain the
centrally relevant reasoning of those tribunals on the first question which we have
to decide. At least on the face of it, those passages each involve a classical
interlocutory weighing up exercise with which an appellate court should be slow to
interfere. Of course, that does not detract from the point that the Court of Appeal
will consider any argument that the judge took into account any irrelevant or
mistaken material, or omitted some relevant material, which could well have
influenced the conclusion reached, or that the case is one of those even more
unusual cases where the judge's conclusion was one that no reasonable judge could
have reached.
[97] It is worth emphasising that, as Lord Wilson says, the exercise carried out by
the judge and by the Court of Appeal on the first question was not the exercise of a
discretion but an evaluative, or a balancing, exercise, with which, as Lord Goff said
in Spiliada at 465 an “appellate court should be slow to interfere” (also reflected in
Lord Bingham's observation in Lubbe quoted in para 92 above).
[98] In my view, there are no good grounds upon which this court should interfere
with the decision of the Court of Appeal on the first question, and I also consider
that there were no good grounds upon which the Court of Appeal could have
interfered with the decision of Arnold J on that question. In that connection, there
are one or two points worth mentioning.
[99] First, were the Court of Appeal correct to hold that Arnold J went wrong in a
way which justified them reconsidering his conclusion? In my view, they were right
to say in paras 131 and 129 of their judgment that he should have asked himself
the single question identified in para 80 above, whereas he approached the issue
through two slightly different questions. However, I am unconvinced that this
represented an error of significance. The nub of Arnold J's reasoning, quoted by
Lord Mance in para 41 above, shows, to my mind, that the judge ultimately adopted
the right approach to the question which he had to resolve.

[100] Secondly, there is the governing law. For the reasons given by Lord Clarke
and Lord Mance, I agree that the law governing the alleged tort of deceit is English
law. As for the alleged tort of conspiracy, this is less clear, because the conspiracy
to commit the deceit was based on a common design allegedly formed in Russia.
However, like Lord Mance, I am content to proceed on the basis that English law
applies. In connection with the relevant governing law, therefore, it is clear that
Arnold J and the Court of Appeal went wrong in holding that Russian law was the
governing law.
[101] It seems to me, however, that that error cannot, at least of itself, justify this
court interfering with the Court of Appeal's decision, or, indeed, with Arnold J's
decision, on the first question. That is because the Court of Appeal said in terms in
para 166 of its judgment that it would have reached the same decision even if the
law governing the deceit and conspiracy claims was English law, and Arnold J in his
judgment appears to me to have taken the same view at his para 194.
[102] Thirdly, there is an argument based on the jurisdiction clauses contained in
the agreements, which VTB contends it entered into as a result of the alleged
deceits and conspiracy. Clause 35 of the Facility Agreement (“cl 35”) provided, in cl
35.1, that “the courts of England have nonexclusive jurisdiction to settle any dispute
arising out of or in connection with this Agreement”, that no Party would argue that
“the courts of England [were not] the most appropriate and convenient courts to
settle” such disputes, but that cl 35.1 was “for the benefit of [VTB] only”. Clause
35.3 entitled VTB “to refer any dispute which may arise out of or in connection with
this Agreement to final and binding arbitration in London”. The accompanying
related agreements also contained jurisdiction clauses in favour of the English
courts, and although their terms were not identical to cl 35, the differences are not
significant for present purposes, so I shall confine my remarks to cl 35.
[103] On behalf of VTB, Mr Mark Howard QC argued that the fact that the
Defendants had procured, by fraudulent misrepresentations, the entry of VTB into a
contract containing a provision such as cl 35, was “a powerful pointer to England
being the proper place to bring [a] claim” that it was induced by deceit to do so,
particularly as the individual alleged to be responsible for the deceit was also
involved in negotiating the contract.
[104] At the end of para 187 of his judgment, Arnold J described cl 35 as “a
pointer to England, but not a strong one given that the claim is a tort claim not a
contract claim”. The Court of Appeal did not in terms address this point, as the
approval in their para 167 of Arnold J's balancing exercise only refers to his paras
188 and 189. However, by expressly agreeing with his approach, it seems unlikely
that they did not take into account the point which he made at the end of his para
187.
[105] In my view, Arnold J was right in his view that cl 35 was a factor in favour of
VTB's case on the first question, but he was also right to say that it was not a
particularly strong factor. As Rix J said in relation to a similar point in Credit Suisse
First Boston (Europe) Ltd v MLC (Bermuda) Ltd [1999] 1 All ER (Comm) 237, 252,
[1999] 1 Lloyd's Rep 767, it would be “far-fetched” to suggest that a provision such
as cl 35 could be invoked by VTB to require a claim it brings solely against nonparties to be heard in London, even if the claim relates to the agreement containing
the clause. However, that is not a reason for concluding that cl 35 cannot be a
factor, or, to use Arnold J's word, a pointer, in connection with the first question.
[106] There may well be circumstances in which such a factor is a powerful one. An
example is to be found in the decision of the New South Wales Court of Appeal
in Global Partners Fund Ltd v Babcock & Brown Ltd (in liquidation) [2010] NSWCA
196 – see especially at paras 71 to 80. I do not consider that that decision helps

VTB: for a number of reasons, it was a very different case.
[107] In this case, it is true that, at least on the unchallenged evidence on behalf
of VTB, Mr Malofeev was involved, and may have been instrumental in, negotiating
the agreements in question, and he can therefore be said to have approved, or at
least have had knowledge of, their terms, including cl 35. It is also true, again on
VTB's case, that Mr Malofeev can be said to have encouraged VTB to enter into
those agreements, which include cl 35. To that extent, it can come as no surprise to
him that VTB wish to litigate a claim which, at least on its case, arises out of those
agreements, in London.
[108] However, cl 35 is not an exclusive jurisdiction provision: it merely gives VTB
what is in effect an option to sue the other parties to the agreements in England in
respect of any claim arising out of or in connection with those agreements. The
present proceedings do not involve VTB suing any party to the agreements,
although it may be that they could fairly be said to include any claim arising under
the agreements. The fact that RAP was content to be sued under the agreements in
England does not mean that Mr Malofeev would have been content to have been
sued in tort here. The fact that VTB apparently wanted to have the right to sue RAP
here does not mean that it would have wanted to have the same right against Mr
Malofeev (eg RAP may have been believed to have assets here).
[109] I accept that it would be different if VTB had a claim under the agreements
against RAP to which its claim against Mr Malofeev was somehow connected. There
is obvious force in Mr Hapgood QC's point that, if Mr Malofeev is to be treated as
having had notice of cl 35 and its implications, it goes no further than helping VTB
in suing him in this jurisdiction in proceedings which include a claim brought under
the agreements against one or more of the parties to the agreements. However, I
do not consider that the fact there are no such claims destroys VTB's reliance on cl
35 of any validity, but it severely weakens it.
[110] I acknowledge the authority of Professor Briggs and the force of his views, as
described by Lord Clarke at paras 221 and 222. However, I do not accept that Mr
Malofeev “engineered” VTB entering into cl 35. There is no evidence that he even
knew of its existence, and, anyway, it is plain from its terms that the clause was
wanted by VTB and is purely for its benefit. In so far as it is said that Mr Malofeev
“engineered” VTB entering into the agreement which happened to include cl 35, it
seems to me unsafe to proceed on the assumption that Mr Malofeev was guilty of
deceit: that would be the central substantive issue in these proceedings.
[111] What I do accept is that the existence of the clause in an agreement, in
which Mr Malofeev was in some respects involved (to use a neutral word) in
negotiating, renders it hard for him to contend that England is an inappropriate
forum for the proceedings which are connected with the agreement, but I do not
see it going much further than that on its own. To hold otherwise would, I think,
involve effectively treating Mr Malofeev as bound by the clause.
[112] Finally, is this a case where the conclusion reached below on the first
question was outside the ambit of permissible decisions as canvassed by Lord
Bingham in Lubbe and quoted in para 92 above? In my view, it is not. While there is
a powerful case for saying that England is the appropriate forum, as Lord Clarke's
judgment shows, I think that it is also clear there is a powerful argument to the
contrary, as is demonstrated by Lord Mance's judgment (supported by the
reasoning of Arnold J and the Court of Appeal).
[113] It is unnecessary to spend time on what is a hypothetical question, namely
what decision I would have reached on this issue if I had been the appropriate
decision-maker. It is sufficient for me to conclude, as I do, essentially for the
reasons given more fully by Lord Mance and Lord Wilson, that Arnold J and the

Court of Appeal each reached a conclusion on the first question which (i) they were
respectively entitled to reach on the basis of applying the relevant principles to the
facts of this case, and (ii) was not vitiated by any error, because, to the extent that
there was any error, it did not invalidate the conclusion, both because the error
would not have caused them to change their conclusions and because that would
have been a reasonable view to take.
THE SECOND ISSUE: PIERCING THE CORPORATE VEIL: VTB'S CASE
[114] VTB seeks to amend its pleaded case to contend that Mr Malofeev and
Marcap should be treated as being jointly and severally liable with RAP for breaches
of two of the agreements, namely the Facility Agreement and the associated ISA
(“the two agreements”) and/or otherwise subject to remedies to enforce the two
agreements.
[115] On the documents, the parties to the two agreements were (i) RAP, (ii) “the
original guarantors”, namely, Migifa, owner of all the shares in RAP, and Brentville,
owner of all the shares in Migifa, and (iii) VTB. It is (unsurprisingly) therefore
common ground that Mr Malofeev was not party to either of the two agreements.
However, VTB's contention is that it is entitled to “pierce the veil of incorporation” of
RAP, as a result of which Mr Malofeev (and Marcap) should be held liable under the
two agreements together with RAP and/or otherwise subject to remedies to enforce
the two agreements.
[116] According to VTB's proposed amended particulars of claim, as expanded in
the written and oral argument before us, its case on this issue may be summarised
as follows:

(i) Mr Malofeev controlled RAP and Nutritek;

(ii) RAP was specifically formed for the purpose of entering into the two
agreements, which it duly did and thereby obtained the benefit of the
loans of over US$225,050,000 made available to RAP by VTB thereunder;

(iii) The two agreements appeared to involve, and were misrepresented to
VTB to involve, a loan to RAP to enable it to purchase the shares in certain
Dairy Companies owned by Nutritek, whereas their true purpose, as Mr
Malofeev knew, was to transfer those shares between the two companies
at an inflated price;

(iv) In particular, Mr Malofeev was responsible for inducing VTB to enter
into the two agreements by virtue of Nutritek's misrepresentations as to
the control, trading performance, and value of the Dairy Companies, and,
in particular, representing that they were not controlled by Mr Malofeev or
Marcap;

(v) Mr Malofeev accordingly improperly used RAP “as the corporate vehicle

to enter into” the two agreements, “and obtain[ed] thereby” the loans,
which “involved the fraudulent misuse of the company structure”;

(vi) In particular, Mr Malofeev used RAP's “separate legal status to
disguise the ownership and control ultimately exercised over RAP by [Mr
Malofeev and Marcap]”, which disguise duly misled VTB into believing that
there was a genuine arm's length transaction at a genuinely negotiated
price;

(vii) In these circumstances, “the corporate veil of RAP should be lifted,
exposing . . . Mr Malofeev . . . as the puppeteer . . . behind it to remedies
to enforce the terms of the [two agreements]”, so that Mr Malofeev is
“jointly and severally liable with RAP” under the two agreements “in
respect of VTB's losses”.
[117] For Mr Malofeev, it was contended that this line of argument is bound to fail
on two alternative grounds. The first is that we should hold that, whatever has been
said about it in previous cases, the court cannot in fact pierce the corporate veil,
and that the cases which suggest it can are wrong, although the decisions in those
cases may often be justified on another basis. The second argument is that, even if
the court can in principle pierce the veil, it cannot do so in this case, because VTB's
argument represents an illegitimate and unprincipled extension of the circumstances
in which the veil can be pierced.
THE SECOND ISSUE: PIERCING THE CORPORATE VEIL: THE PRINCIPLE OF
PIERCING THE VEIL
[118] I turn first to consider the argument that there are no circumstances in
which the court should pierce, or lift, the corporate veil. The terms “piercing” and
“lifting” appear throughout the authorities, sometimes interchangeably. As Toulson J
observed in Yukong Line Ltd of Korea v Rendsburg Investments Corpn of Liberia (No
2) [1998] 4 All ER 82,[1998] 2 BCLC 485, [1998] 1 WLR 294, 305, “it may not
matter what language is used as long as the principle is clear; but there lies the
rub”. Staughton LJ in Atlas Maritime Co SA v Avalon Maritime Ltd (No 1) [1991] 4
All ER 769, 779G, [1991] 1 Lloyd's Rep 563, expressly separated the two, on the
basis that “pierc[ing] . . . is reserve[d] for treating the rights or liabilities or
activities of a company as the rights or liabilities or activities of its shareholders”,
whereas “lift[ing] . . . [is] to have regard to the shareholding in a company for some
legal purpose”. In Ben Hashem v Al Shayif [2008] EWHC 2380 (Fam), [2009] 1 FLR
115, [2008] Fam Law 1179, a case which included a claim that a company was no
more than one man's alter ego, Munby J said, at para 150, that “in this context the
expressions are synonymous”.
[119] For present purposes, I shall use the phrase “piercing” in preference to
“lifting”. It is the more familiar expression and it is the expression which all counsel
have used. It is unnecessary to decide whether, in truth, there is a difference in this
context between “piercing” and “lifting” the corporate veil.
[120] We were referred to a number of cases where courts have either granted
relief on the basis of piercing the corporate veil, or where courts have proceeded on
the assumption, or concluded, that there is power to do so. The only case in that
connection in the House of Lords, or Supreme Court, to which we were referred,
was Woolfson v Strathclyde Regional Council (1978) 38 P & CR 521, 248 EG 777,

1978 SLT 159, a case where, on the facts, the House of Lords had no difficulty in
rejecting an argument that the corporate veil could be pierced. At 1978 SLT 159,
161, Lord Keith suggested that the court could only take such a course “where
special circumstances exist indicating that [the involvement of the company] is a
mere façade concealing the true facts”.
[121] There is obvious attraction in the proposition that the court can pierce the
veil of incorporation on appropriate facts, in order to achieve a just result. However,
the spirited and sustained attack mounted against the proposition by Mr Michael
Lazarus, who appeared for Marshall Capital Holdings Ltd, is worthy of serious
consideration. The brief discussion of the principle in Woolfson does not justify the
contention that it was somehow affirmed or approved by the House: Lord Keith's
remarks were obiter, and the power of the court to pierce the corporate veil does
not appear to have been in issue in that case. The most that can be said
about Woolfson from the perspective of VTB is that the House was prepared to
assume that the power existed.
[122] The starting point for the argument that the principle does not exist is the
well known decision in Salomon v A Salomon & Co Ltd [1897] AC 22, 66 LJ Ch 35, 4
Mans 89. There is great force in the argument that that case represented an early
attempt to pierce the veil of incorporation, and it failed, pursuant to a unanimous
decision of the House of Lords, not on the facts, but as a matter of principle. Thus,
at 30-31, Lord Halsbury LC said that a “legally incorporated” company “must be
treated like any other independent person with its rights and liabilities appropriate
to itself . . ., whatever may have been the ideas or schemes of those who brought it
into existence”. He added that it was “impossible to say at the same time that there
is a company and there is not”.
[123] The notion that there is no principled basis upon which it can be said that
one can pierce the veil of incorporation receives some support from the fact that the
precise nature, basis and meaning of the principle are all somewhat obscure, as are
the precise nature of circumstances in which the principle can apply. Clarke J in The
Tjaskemolen[1997] 2 Lloyd's Rep 465, 471 rightly said that “[t]he cases have not
worked out what is meant by 'piercing the corporate veil'. It may not always mean
the same thing” (and to the same effect, see Palmer's Company Law, para 2.1533).
Munby J in Ben Hashem seems to have seen the principle as a remedial one,
whereas Sir Andrew Morritt V-C in Trustor AB v Smallbone (No 2) [2001] 3 All ER
987, [2001] 1 WLR 1177, [2001] 2 BCLC 436 appears to have treated the principle
as triggered by the finding of a “façade”.
[124] The “façade” mentioned by Lord Keith is often regarded as something of a
touchstone in the cases – eg per Munby J in Ben Hashem, para 164, and per Sir
Andrew Morritt V-C in Trustor, para 23. Words such as “façade”, and other
expressions found in the cases, such as “the true facts”, “sham”, “mask”, “cloak”,
“device”, or “puppet” may be useful metaphors. However, such pejorative
expressions are often dangerous, as they risk assisting moral indignation to triumph
over legal principle, and, while they may enable the court to arrive at a result which
seems fair in the case in question, they can also risk causing confusion and
uncertainty in the law. The difficulty which Diplock LJ expressed in Snook v London
and West Riding Investments Ltd [1967] 2 QB 786, 802, [1967] 1 All ER 518,
[1967] 2 WLR 1020, as to the precise meaning of “sham” in connection with
contracts, may be equally applicable to an expression such as “façade”.
[125] Mr Lazarus argued that in all, or at least almost all, the cases where the
principle was actually applied, it was either common ground that the principle
existed (Gilford Motor Co Ltd v Horne [1933] Ch 935, 102 LJ Ch 212, [1933] All ER
Rep 109; Re H (restraint order: realisable property) [1996] 2 All ER 391, [1996] 2
BCLC 500, and Trustor) and/or the result achieved by piercing the veil of

incorporation could have been achieved by a less controversial route – for instance,
through the law of agency (In re Darby, ex parte Brougham [1911] 1 KB 95, 80
LJKB 180, 18 Mans 10; Gilford, and Jones v Lipman [1962] 1 All ER 442, [1962] 1
WLR 832), through statutory interpretation (Daimler Co Ltd v Continental Tyre and
Rubber Co (Great Britain) Ltd [1916] 2 AC 307, 85 LJKB 1333, 22 Com Cas
32; Merchandise Transport Ltd v British Transport Commission [1962] 2 QB
173,[1961] 3 All ER 495, 60 LGR 1; Wood Preservation Ltd v Prior [1969] 1 All ER
364, [1969] 1 WLR 1077, 45 TC 112, and Re A Company [1985] BCLC 333), or on
the basis that, as stated by Lord Goff in Goss v Chilcott [1996] AC 788, 798, [1997]
2 All ER 110, [1996] 3 WLR 180, money due to an individual which he directs to his
company is treated as received by him (Gencor ACP Ltd v Dalby [2000] 2 BCLC 734,
and Trustor).
[126] In summary, therefore, the case for Mr Malofeev is that piercing the
corporate veil is contrary to high authority, inconsistent with principle, and
unnecessary to achieve justice.
[127] I see the force of this argument, but there are points the other way. I am not
convinced that all the cases where the court has pierced the veil can be explained
on the basis advanced by Mr Lazarus. Further, as Mr Howard QC said, the fact is
that those cases were decided on the basis of piercing the veil. More generally, it
may be right for the law to permit the veil to be pierced in certain circumstances in
order to defeat injustice. In addition, there are other cases, notably Adams v Cape
Industries plc [1990] Ch 433, [1991] 1 All ER 929, [1990] BCLC 479, where the
principle was held to exist (albeit that they include obiter observations and are
anyway not binding in this court). It is also difficult to explain the first instance
decision in Kensington International Ltd v Republic of the Congo [2005] EWHC 2684
(Comm), [2006] 2 BCLC 296 on any basis other than the principle (but I am not at
all sure that the case was rightly decided – see Continental Transfert Technique Ltd
v Federal Government of Nigeria [2009] EWHC 2898 (Comm), paras 27-29).
Further, the existence of the principle is accepted by all the leading textbooks –
see Palmer op cit, Gore-Browne on Companies at paras 7[3] to 7[6], Gower and
Davies onPrinciples of Modern Company Law (8th ed) at paras 8-5 to 8-14,
and Farrar's Company Law (4th ed), pp 69-78.
[128] In answer to the contention that the approach of the courts to the issue of
piercing the veil is unprincipled, there is real force, at least on the face of it, in the
fact that it cannot be invoked merely where there has been impropriety. As Munby J
put it in Ben Hashem, paras 163-164, “it is necessary to show both control of the
company by the wrongdoer(s) and impropriety, that is, (mis)use of the company by
them as a device or façade to conceal their wrongdoing . . . at the time of the
relevant transaction(s)”.
[129] In its recent decision in La Générale des Carrières et des Mines v F G
Hemisphere Associates LLC [2012] UKPC 27, para 24, [2013] 1 All ER 409, [2012] 2
Lloyd's Rep 443, the Judicial Committee of the Privy Council, in a judgment given by
Lord Mance, was prepared to assume that the Appellant was right in contending
that it was open to a court in this jurisdiction to pierce the corporate veil, but it is to
be noted that this was not challenged by the Respondent. In para 27, reference was
made to Case concerning Barcelona Traction, Light and Power Company, Ltd [1970]
ICJ 3, in which, it was said:
“[T]he International Court of Justice referred (para 56) to municipal law practice to lift
the corporate veil . . . 'for instance, to prevent the misuse of the privileges of legal
personality, as in certain cases of fraud or malfeasance, to protect third persons such
as a creditor or purchaser, or to prevent the evasion of legal requirements or of
obligations'.”

However, at para 27, Lord Mance pointed out that Barcelona Traction concerned
“international legal considerations, indicating that there may not always be a precise

equation between factors relevant to the lifting of the corporate veil under domestic
and international law”.
[130] In my view, it is unnecessary and inappropriate to resolve the issue of
whether we should decide that, unless any statute relied on in the particular case
expressly or impliedly provides otherwise, the court cannot pierce the veil of
incorporation. It is unnecessary, because the second argument raised on behalf of
Mr Malofeev, to which I shall shortly turn, persuades me that VTB cannot succeed
on this issue. It is inappropriate because this is an interlocutory appeal, and it would
therefore be wrong (absent special circumstances) to decide an issue of such
general importance if it is unnecessary to do so.
THE SECOND ISSUE: PIERCING THE CORPORATE VEIL: WHY IT CANNOT SUCCEED
IN THIS CASE
[131] I therefore approach this question in the same way as the Court of Appeal,
namely by considering whether, assuming in VTB's favour that the court can pierce
the veil of incorporation on appropriate facts, the basis on which VTB seeks to
pierce the veil can be justified in the present case. I do so on the basis that this
issue is to be resolved by reference to English law. It seems to me, however, that
there may be a choice of law question to be addressed in cases which concern the
piercing of the veil of a foreign incorporated company. That question is whether the
proper law governing the piercing of the corporate veil is the lex incorporationis,
the lex fori, or some other law (for example, the lex contractus, where the issue
concerns who is considered to be party to a contract entered into by the company in
question). The ultimate conclusion may be that there is no room for a single choice
of law rule to govern the issue: see Tham “Piercing the corporate veil: searching for
appropriate choice of law rules” [2007] LMCLQ 22, 27. However, given that it has
been common ground throughout these proceedings that the issue is to be resolved
pursuant to English law, it is inappropriate to say more about this issue.
[132] In so far as VTB invokes the principle of piercing the veil of incorporation, its
case involves what, at best for its point of view, may be characterised as an
extension to the circumstances where it has traditionally been held that the
corporate veil can be pierced. It is an extension because it would lead to the person
controlling the company being held liable as if he had been a co-contracting party
with the company concerned to a contract where the company was a party and he
was not. In other words, unlike virtually all the cases where the court has pierced
the corporate veil, VTB is claiming that Mr Malofeev should be treated as if he were,
or had been, a co-contracting party with RAP under the two agreements, even
though neither Mr Malofeev nor any of the contracting parties (including VTB)
intended Mr Malofeev to be a party.
[133] The notion that the principle can be extended to such a case receives no
support from any case save for a very recent decision of Burton J, Antonio Gramsci
Shipping Corporation v Stepanovs [2011] EWHC 333 (Comm), [2012] 1 All ER
(Comm) 293, [2011] Bus LR D117 (which he followed in his later decision in Alliance
Bank JSC v Aquanta Corporation [2011] EWHC 3281 (Comm), [2012] 1 Lloyd's Rep
181, which was considered by the Court of Appeal at [2012] EWCA Civ 1588). None
of the other decisions relied on by VTB in this connection is, on analysis, of
assistance to its case.
[134] In Gilford, Mr Horne had undertaken not to compete with his former
employer, and a company, in which only he and his wife were shareholders, and
which he formed after leaving his employment, was enjoined from competing. He
effectively broke his undertaking by trading through the company, in the same way
as if it had been carrying on the competing business through his wife – as indeed
had happened in Smith v Hancock [1894] 2 Ch 377, 385, 58 JP 638, 63 LJ Ch 477,
a case relied on by the Court of Appeal inGilford. Thus, the decision in Gilford had

nothing to do with the fact that a company was involved, and therefore, as a matter
of logic, the decision cannot have been based on piercing the corporate veil – a
point made by Toulson J in Yukong Line at 308, and rightly accepted by Arnold J
and the Court of Appeal in this case.
[135] The same point (as was said in Yukong Line) applies to Jones v Lipman,
which I do not find an entirely easy case. After agreeing to sell a property to a
purchaser, the vendor sold the same property to a company owned by him and his
wife, and the purchaser obtained an order for specific performance against the
company. On the judge's reasoning, it would have equally been entitled to do so if,
instead of the company, the property had been transferred to the vendor's wife.
Another view of Jones is that the sale by the vendor to the company was treated as
a sham transaction.
[136] In both Gencor and Trustor, the court pierced the corporate veil in order to
impose liability on a company, effectively owned and controlled by the wrongdoer,
for money which he had misappropriated from the claimant and diverted to the
company. There was no question of the wrongdoer being treated as contractually
liable under a contract to which the company, rather than he, was a party. Even the
doubtful decision in Kensington did not involve going so far as to hold that the
person sheltering behind the veil was liable as if he was a contracting party under a
contract entered into by the company.
[137] The fact that there has been no case (until Gramsci) where the power to
pierce the corporate veil has been extended in the way for which VTB contends in
these proceedings does not necessarily mean that VTB's case, in so far as it is
based on piercing the veil, must fail. However, given that the principle is subject to
the criticisms discussed above, it seems to me that strong justification would be
required before the court would be prepared to extend it. Once one subjects the
proposed extension to analysis, I consider that it is plain that it cannot be
sustained: far from there being a strong case for the proposed extension, there is
an overwhelming case against it.
[138] First, it is not suggested by VTB that any of the other contracting parties
under the two agreements is not liable. Indeed, as mentioned above, VTB's
proposed pleaded case is that Mr Malofeev is “jointly and severally liable with RAP”.
Even accepting that the court can pierce the corporate veil in some circumstances,
the notion of such joint and several liability is inconsistent with the reasoning and
decision in Salomon. A company should be treated as being a person by the law in
the same way as a human being. The fact that a company can only act or think
through humans does not call that point into question: it just means that the law of
agency will always potentially be in play, but, it will, at least normally, be the
company which is the principal, not an agent. On VTB's case, if the agency analogy
is relevant, the company, as the contracting party, is the quasi-agent, not the
quasi-principal.
[139] Subject to some other rule (such as that of undisclosed principal), where B
and C are the contracting parties and A is not, there is simply no justification for
holding A responsible for B's contractual liabilities to C simply because A controls B
and has made misrepresentations about B to induce C to enter into the contract.
This could not be said to result in unfairness to C: the law provides redress for C
against A, in the form of a cause of action in negligent or fraudulent
misrepresentation.
[140] In any event, it would be wrong to hold that Mr Malofeev should be treated
as if he was a party to an agreement, in circumstances where (i) at the time the
agreement was entered into, none of the actual parties to the agreement intended
to contract with him, and he did not intend to contract with them, and (ii)
thereafter, Mr Malofeev never conducted himself as if, or led any other party to

believe, he was liable under the agreement. That that is the right approach seems
to me to follow from one of the most fundamental principles on which contractual
liabilities and rights are based, namely what an objective reasonable observer would
believe was the effect of what the parties to the contract, or alleged contract,
communicated to each other by words and actions, as assessed in their context –
see eg Smith v Hughes (1871) LR 6 QB 597, 607, 40 LJQB 221, 19 WR 1059.
[141] In his argument, Mr Howard QC relied by analogy with the law relating to
undisclosed principals. In my view, the analogy tells against VTB's argument. The
existence of the undisclosed principal rule has long been regarded as an anomaly,
as discussed in Bowstead & Reynolds on Agency, 19th ed (2010), para 8-070, and
as observed by Dillon LJ inWelsh Development Agency v Export Finance Co
Ltd [1992] BCLC 148, 173, [1992] BCC 270. As the Court of Appeal said in this case
at para 89, it would be inappropriate to extend an anomaly – save where it would
be unjust and unprincipled not to do so. To adapt what Lord Hoffmann said in OBG
Ltd v Allan [2007] UKHL 21, [2008] 1 AC 1, paras 103 and 106, [2007] 4 All ER
545, “an anomaly created by the judges to solve a particular problem” is “an
insecure base” on which to justify an extension to a principle, especially when that
principle can itself be said to be anomalous.
[142] Quite apart from this, it seems to me that the facts relied on by VTB to
justify piercing the veil of incorporation in this case do not involve RAP being used
as “a façade concealing the true facts”. In my view, if the corporate veil is to be
pierced, “the true facts” must mean that, in reality, it is the person behind the
company, rather than the company, which is the relevant actor or recipient (as the
case may be). Here, on VTB's case, “the true facts” relate to the control, trading
performance, and value of the Dairy Companies (if one considers the specific
allegations against Mr Malofeev), or to the genuineness of the nature of the
underlying arrangement (which involves a transfer of assets between companies in
common ownership). Neither of these features can be said to involve RAP being
used as a “façade to conceal the true facts”.
[143] It was suggested, however, by Mr Howard QC that the case against Mr
Malofeev involves him “abusing the corporate structure”, and that that is sufficient
to justify piercing the corporate veil. However, in my view, abuse of the corporate
structure (whatever that expression means) adds nothing to the debate, at least in
this case. It may be another way of describing use of the company as a façade to
conceal the true facts (in which case it adds nothing to Lord Keith's characterisation
in Woolfson), or it may be an additional requirement before the corporate veil will
be pierced: otherwise, it seems to me that it would be an illegitimate extension of
the circumstances in which the veil can be pierced.
[144] It is true that in many civil law systems, abuse of rights is a well recognised
concept, and it may be appropriate for a domestic court to apply such a principle in
relation to some areas of EU law. However, it was not suggested to us that it should
be applied as a new or separate ground in domestic law for treating Mr Malofeev as
contractually liable to VTB, or that it would assist VTB in this case.
[145] Accordingly, in agreement with the Court of Appeal and for substantially the
same reasons, I consider that VTB's contention represents an extension to the
circumstances in which the court will pierce the corporate veil, and on analysis it is
an extension which is contrary to authority and contrary to principle.
[146] The proposed extension is all the more difficult to justify given that it is not
needed to enable VTB to seek redress from Mr Malofeev. It is clear that, if VTB
establishes that it was induced to enter into the agreements by the fraudulent
statements which he is alleged to have made, then Mr Malofeev will be liable to
compensate VTB. The measure of damages may be different, but that is not a
particularly attractive reason for extending the principle in a new and unprincipled

way. And I am not at all attracted by the notion that the principle should be invoked
simply to enable VTB to justify the proceedings being heard in this jurisdiction, if
they otherwise could not be. That would be precious close to its application being
permitted to pull itself up by its own bootstraps.
[147] It follows from this analysis that I doubt that the decision in Gramsci can be
justified, at least on the basis of piercing the corporate veil. In agreement with the
Court of Appeal and Arnold J, I think that the reasoning in that case involved a
misinterpretation of the basis of the decisions in Gilford and Jones. It seems to me
that the conclusion inGramsci was driven by an understandable desire to ensure
that an individual who appears to have been the moving spirit behind a
dishonourable (or worse) transaction, action, or receipt, should not be able to avoid
liability by relying on the fact that the transaction, action, or receipt was effected
through the medium (but not the agency) of a company. But that is not, on any
view, enough to justify piercing the corporate veil for the purpose of holding the
individual liable for the transaction, action, or receipt, especially where the action is
entering into a contract.
[148] For these reasons, I agree with the Court of Appeal in concluding that,
assuming that there is jurisdiction to pierce the corporate veil on appropriate facts,
VTB's proposed pleaded case does not give rise to arguable grounds for contending
that this jurisdiction could be invoked in the present case. I would therefore refuse
VTB permission to amend its pleaded case to raise such a claim.
CONCLUSION
[149] I would therefore dismiss VTB's appeal on both main issues.
[150] I have referred to the issues I have been discussing as the main issues,
because there is another series of issues relating to a freezing order which VTB
obtained. Following its discharge by Arnold J, VTB wishes this freezing order to be
reinstated. There is also a temporary freezing order, which VTB obtained pending
the determination of this appeal. In the light of the fact that this appeal is being
dismissed, it seems to me clear that the discharged freezing order must remain
discharged and the temporary freezing order must now be discharged as well. I
should add that I agree with what Lord Wilson says about the freezing orders.
LORD WILSON:
[151] I agree with Lord Mance and Lord Neuberger that the appeal should be
dismissed.
[152] As their judgments, and, on the other hand, those of Lord Clarke and Lord
Reed, well demonstrate, the rival arguments in relation to forum are evenly
balanced.
[153] VTB has three main points:

(a) The location of the alleged torts in England. It is worthwhile to
remember, however, that, in one sense, the bringing of the transactions
into England was pure chance. In July 2007 VTB Moscow informed Mr
Malofeev and MarCap that the proposed lender would be either itself or
VTB; and in October 2007 it informed them that it would be VTB. They had
no objection; but the placement of the lending into the hands of its English
subsidiary was effected entirely at the election of, and for the convenience

of, VTB Moscow.

(b) The English jurisdiction clause in the facility agreement and indeed
also in the interest rate swap agreement. If Mr Malofeev controlled the
borrowing party to the agreements, namely RAP, and so can be considered
responsible for its contractual concession that VTB should have the right to
demand that disputes arising out of them be resolved in the courts of
England, he can hardly complain if allegations of his and his companies'
fraudulent inducement of VTB to enter into them are also resolved here.
But two riders fall to be attached. The first is whether the court can at this
stage proceed on the basis that Mr Malofeev controlled RAP. The court
must not for this purpose assume what VTB needs to prove; yet the fact is
that, while not admitting control of RAP, Mr Malofeev has, to date, not
actively challenged it. The second is that the test to be applied pursuant to
the decision in the Spiliada case, [1987] AC 460, mandates a much wider
inquiry than into whether Mr Malofeev would have no ground for complaint
about the continuation of the proceedings in England.

(c) The government by English law of VTB's claims in tort, as held
unanimously by this court and as explained in judgments above with which
I agree. A spectre of considerable practical inconvenience is raised around
the receipt by a Russian judge of evidence of English law and around his
application of it to such facts as he were to find. On the other hand the
legal framework of VTB's case does not appear to be complex or
controversial and Arnold J was entitled to conclude that the key issues in
the case were likely to be factual rather than legal.
[154] Although, therefore, I discern a practical element in the third of VTB's main
points, I have no doubt that, over all, considerations of practicality militate strongly
in favour of a Russian forum. The apparently relevant witnesses are Russian, speak
Russian and seem almost entirely to be resident in Russia and so beyond the reach
of an English witness summons; and the relevant documentation, in particular
relating to both the actual and the represented profitability of the dairy companies,
was written in Russian.
[155] On the one hand, therefore, there are VTB's points, which primarily go to
theory, to policy and, yes, perhaps to a limited extent to justice. On the other hand
there are the Defendants' points, which primarily go to practicality.
[156] The forum issue required Arnold J not (in my view) to exercise a discretion
but, rather, to reach an evaluative judgment upon whether, in the light of these and
the many other points pressed upon him by each side, England was clearly the
more appropriate forum. “[T]he appellate court should be slow to interfere” (Lord
Goff in the Spiliada case, at p 465); and I agree with Lord Mance at para 68 and
with Lord Neuberger at para 96 that the errors which the Court of Appeal identified
in the judgment of Arnold J (in particular his adoption of the two-part test apt to an
application for stay) were, on analysis, of materiality insufficient to justify a reevaluation of its own. Furthermore, notwithstanding its own error about the
governing law of the torts, alongside which, however, one must weigh its assertion
that an English governing law would not have led it to a different conclusion, I agree
with Lord Neuberger's alternative conclusion at para 98 that there are no grounds
for interfering with the Court of Appeal's own evaluative conclusion.

[157] To be honest, a disposal of the forum part of the appeal on the above basis
is, in the light of this court's intended function in the resolution of controversial and
important issues of law, a banal disposal; and, in retrospect, a question arises
whether it is appropriate for there to have been a massive second appeal to this
court on the forum issue. In its notice of appeal VTB identified the requisite issue of
general public importance relative to the issue in one sentence: “the Appellant says
that if a Defendant has committed a wrong in England, there is a presumption, and
a strong one, that he ought to answer for that wrong in England”. But, while he was
careful not entirely to abandon his preference for the language of presumption, Mr
Howard conceded, early in his opening address, that it was irrelevant whether such
was a presumptive position, a starting point or a prima facie conclusion; a little later
in his address, he added that the issue was not really about a label, such as that of
presumption, but about approach; and he scarcely pressed the difficult suggestion
that there was anything in the jurisprudence – even in The Albaforth [1984] 2
Lloyd's Rep 91 – to raise a formal, legal presumption that the forum should follow
the location of the tort. I am doubtful whether the committee would have granted
permission to appeal on the forum issue if it had realised that VTB's case would
develop into little more than an invitation to re-evaluate all the relevant factors for
and against the English forum.
[158] VTB's application for permission to amend its particulars of claim so as to
include claims against Mr Malofeev and the two MarCap companies as additional
parties to the facility and interest rate swap agreements logically falls for
consideration before that of the forum issue. For, had it been granted, the
jurisdiction clauses in the agreements would have been directly in play. VTB frankly
concedes that its primary purpose in making the proposed claims in contract was,
by reference to such clauses, to establish the English jurisdiction pursuant to art
23(1) of Council Regulation EC 44/2001 (the Judgments Regulation); and that its
secondary purpose was thereby to be enabled to claim more substantial sums,
particularly by way of interest, than would be payable as damages in tort. In the
event, however, for the reasons given by Lord Neuberger in paras 126 to 148, the
Court of Appeal was right to dismiss VTB's appeal against the refusal of Arnold J to
permit the amendment: for there was no good arguable case that the three
specified Defendants could be unveiled as additional parties to the agreements with
VTB. In that this court welcomes blue sky thinking, I do not criticise Mr Lazarus for
his over-arching attempt to persuade it that English law recognises no principle that
the corporate veil may ever be lifted. In my view, however, and notwithstanding the
difficulty of being able to define within one sentence the circumstances in which the
law will – perhaps – lift the corporate veil, such was a highly ambitious submission.
But this is not the place at which to embark on an attempted subjection of it to
critical examination.
[159] In that, by a majority, VTB's appeal is to be dismissed, the worldwide
freezing order against Mr Malofeev must fall to be discharged. But the continuation
of the order to date represents a highly unsatisfactory state of affairs. The order
was first made, without notice, in August 2011 and was continued, on notice, in
September 2011. On 29 November 2011, in the light of his conclusion in favour of
the Russian forum, Arnold J declined further to continue the order, save for one
week in order to enable VTB to approach the Court of Appeal. But importantly, as
Lord Clarke has explained in para 163, Arnold J also ruled that, even had he allowed
the English proceedings to continue by declining to set aside the order for service
out of the jurisdiction, it would have been wrong, for each of two reasons, for the
freezing order to continue. VTB, to whom Arnold J had granted permission to appeal
against his refusal to permit the amendment, secured permission from the Court of
Appeal also to appeal against his decision in relation to forum and his independent
refusal to continue the freezing order; and, on a holding basis, the court continued
that order until determination of the appeal. In the light of its dismissal of VTB's

appeal in relation to forum, the Court of Appeal concluded that there was no basis
on which the freezing order could continue in any event; and, although it expressed
doubts about the first reason given by Arnold J for his independent refusal to
continue the freezing order, it did not address his second reason and made no order
on that part of VTB's appeal. It continued the freezing order for ten days only in
order to enable VTB to approach this court, which further continued it until its
determination of this appeal.
[160] In the light of this court's dismissal, by a majority, of the appeal in relation
to forum, it can now be seen that Mr Malofeev has continued to be subject to a
worldwide freezing order for some 14 months beyond the time when it was proper
for such an order to have continued. For in November 2011 Arnold J rightly decided
that the proceedings should take place in Russia; and the freezing order should then
have expired. It was extended only because of the pendency of two successive
appeals which can now be seen both to have failed. Such a state of affairs is bad
enough. But what makes it worse is that, as I have explained, Arnold J also ruled as
long ago as November 2011 that, irrespective of its dependence on the continuation
of the English proceedings, the freezing order should not be continued; and his
ruling has not been set aside by the Court of Appeal. In retrospect the Court of
Appeal should have determined VTB's appeal against that ruling. Had it, for
example, dismissed its appeal, this court would be unlikely to have permitted it to
appeal against the dismissal and so the freezing order would no doubt at last have
come to an end. One cannot quarrel with the logic behind the conventional
continuation of a freezing order pending an appeal against a refusal to make an
order upon its continued existence depends. But what turns out to have been the
protracted wrongful continuation of the freezing order is another indication of the
inappropriateness of a further appeal to this court in circumstances such as the
present. The degree of economic inhibition caused to a person in the position of Mr
Malofeev by a worldwide freezing order made in England remains to be seen. At first
sight, however, he is entitled to complain that it was an oppressive restraint on his
economic activities. Whether he is correct to say that it has caused considerable
prejudice to him will no doubt be the subject of inquiry in his application, already
issued but so far stayed, for VTB to be ordered to compensate him for his losses
pursuant to its cross-undertaking attached to the freezing order.
LORD CLARKE (dissenting):
INTRODUCTION
[161] In this action the Appellant claimant, VTB Capital plc (“VTB”), which was
formerly called VTB Bank Europe plc, sought and obtained permission to serve
proceedings out of the jurisdiction on the Defendant Respondents on the ground
that the Defendants had committed the torts of deceit and conspiracy in England.
Save for the Third Defendant, which has not been served with the proceedings, the
Defendants applied to have that permission set aside on the ground that VTB had
failed to show that England was in all the circumstances clearly and distinctly the
appropriate forum to determine the dispute. That application succeeded before
Arnold J (“the judge”): [2011] EWHC 3107 (Ch). VTB's appeal to the Court of
Appeal failed: [2012] EWCA Civ 808. The Supreme Court subsequently gave
permission to appeal on that issue, which has (not entirely correctly) been described
in argument as the jurisdiction issue. That is the first issue in this appeal.
[162] The second issue arises out of an application made by VTB to amend its
particulars of claim to add a claim for breach of contract. Its case involves a
consideration of the principles relevant to what is sometimes called piercing the
corporate veil. Both the judge and the Court of Appeal refused that application.
Although both courts accepted that it is possible in some circumstances to pierce
the corporate veil, they both held that VTB had no arguable case that this is such a

case. Under this head the Defendants seek to uphold the decision of the Court of
Appeal, not only on the particular facts, but also on the basis that there are no
circumstances in which the court can pierce the corporate veil.
[163] The third issue arises out of a world wide freezing order (“WFO”) granted to
VTB against Mr Malofeev on 5 August 2011 by Roth J Mr Malofeev applied to
discharge the order on the grounds (a) that there was no risk of dissipation of
assets and (b) that there had been material non-disclosure before Roth J Arnold J
subsequently declared that the WFO should be discharged on the ground that the
court had refused to exercise jurisdiction over the claim. He also said that he would
in any event have discharged and refused to re-grant the WFO on the grounds
relied upon by Mr Malofeev. The WTO was however renewed pending an appeal to
the Court of Appeal and subsequently to this court.
JURISDICTION
Service Out Of The Jurisdiction – The Principles
[164] The relevant principles are not in dispute. They have been stated and
restated many times. They were correctly stated in the Court of Appeal in this case
by Lloyd LJ, with whom Rimer and Aikens LJJ agreed, at paras 98 to 101. Lloyd LJ
put them thus in paras 99 and 100:
“99 . . . The three basic principles were recently restated by Lord Collins of Mapesbury
in giving the advice of the Privy Council in AK Investment CJSC v Kyrgyz Mobile Tel
Ltd [2011] UKPC 7, 1 CLC 205 at paragraphs 71, 81 and 88. They can be summarised
as follows: first, the claimant must satisfy the court that, in relation to the foreign
Defendant to be served with the proceedings, there is a serious issue to be tried on the
merits of the claim, ie a substantial question of fact or law or both. This means that
there has to be a real, as opposed to a fanciful, prospect of success on the claim.
Secondly, the claimant must satisfy the court that there is a good arguable case that
the claim against the foreign Defendant falls within one or more of the classes of case
for which leave to serve out of the jurisdiction may be given. These are now set out in
paragraph 3.1 of Practice Direction 6B. 'Good arguable case' in this context means that
the claimant has a much better argument than the foreign Defendant. Further, where a
question of law arises in connection with a dispute about service out of the jurisdiction
and that question of law goes to the existence of the jurisdiction (eg whether a claim
falls within one of the classes set out in paragraph 3.1 of Practice Direction 6B), then
the court will normally decide the question of law, as opposed to seeing whether there
is a good arguable case on that issue of law.
100 Thirdly, the claimant must satisfy the court that in all the circumstances England is
clearly or distinctly the appropriate forum for the trial of the dispute and that in all the
circumstances the court ought to exercise its discretion to permit service of the
proceedings out of the jurisdiction. This requirement is reflected in rule 6.37(3) of the
CPR, which provides that 'The court will not give permission [to serve a claim form out
of the jurisdiction on any of the grounds set out in paragraph 3.1 of Practice Direction
6B] unless satisfied that England and Wales is the proper place in which to bring the
claim'.”

The Facts
[165] The underlying facts and issues under this head are set out in the agreed
statement of facts and issues (“the SFI”), from which I can take the salient events.
[166] VTB's case is that the key step in the fraud was VTB's advancing a sum of
US$195,000,000 in London to the account of a borrower in London, which was in
turn paid to a seller of a business to its account in London, all done subject to a loan
agreement and other related agreements governed by English law and containing
English jurisdiction clauses. VTB claims that it has suffered a loss in excess of
US$185,000,000.
[167] The judge and the Court of Appeal both held that VTB has a good arguable
case that its claims are claims in tort within para 3.1(9)(a) of CPR Pt 6, Practice
Direction 6B, on the ground that damage was sustained within the jurisdiction and

that VTB has a good arguable case in tort against Mr Malofeev. However they held
that permission to serve out of the jurisdiction should be set aside because VTB has
failed to show that England was clearly or distinctly the appropriate forum to
determine the disputes. The first issue in this appeal is whether they were entitled
so to hold.
[168] VTB's case on the facts may be summarised in this way. VTB is a bank
incorporated and registered in England. It is a member of the London Stock
Exchange, and it is authorised and regulated by the Financial Services Authority for
the conduct of investment business in the United Kingdom. It is majority owned by
JSC VTB Bank (“VTB Moscow”), which is a state-owned bank. It is one of three
strategic business arms of the VTB Group, the others being the corporate and retail
businesses. It entered into a facility agreement, dated 23 November 2007 (“the
facility agreement”), with a Russian company, Russagroprom LLC (“RAP”). Pursuant
to the facility agreement, sums totalling US$225,050,000 were advanced to RAP,
primarily to enable RAP to buy six Russian dairy companies and three associated
companies (“the dairy companies”) from the First Respondent (“Nutritek”), a
company registered in the British Virgin Islands (“BVI”). After making three interest
payments (and no payments of capital), RAP defaulted on the loan in November
2008. VTB's case is that the value of the security provided for the loan was no more
than a figure in the region of US$32m to US$40m.
[169] VTB's case is that it was induced in London to enter into the facility
agreement and an accompanying interest rate swap agreement, by
misrepresentations made by Nutritek, for which the other Respondents are jointly
and severally liable. The two alleged misrepresentations were: first, that RAP and
Nutritek were not under common control, and second, that the value of the dairy
companies was much greater than their true worth. It is VTB's case that the
misrepresentations were fraudulent. The ostensible primary purpose of the facility
agreement was to fund the acquisition of the dairy companies from Nutritek by RAP.
RAP entered into a Share Purchase Agreement (“SPA”) with Nutritek dated 27
November 2007, whereby RAP purchased shares in a newly incorporated BVI
company, Newblade Ltd (“Newblade”), which in turn owned the dairy companies.
[170] VTB put before the judge a structure chart, setting out in a diagram the
complex web of offshore companies through which, on VTB's case, Mr Malofeev
ultimately controlled each of Nutritek, the Second Respondent (“Marcap BVI”), the
Third Defendant (“Marcap Moscow”), and RAP. Marcap Moscow has not been served
with the proceedings, and has not taken part in any of the hearings to date. Mr
Malofeev is an international businessman who resides in Moscow. The Court of
Appeal found that there was a good arguable case that Mr Malofeev “operated a
complex web of companies in a number of jurisdictions”. It is VTB's case that he
was at all material times the controller and a principal beneficial owner of the BVI
companies, Nutritek and Marcap BVI, as well as Marcap Moscow and RAP. RAP was
incorporated in Russia on 21 May 2007 as a special purpose vehicle. In November
2007 its immediate parent company was Migifa Holdings Ltd (“Migifa”), a company
incorporated in Cyprus. Migifa's parent company was Brentville Ltd (“Brentville”), a
company incorporated in the BVI. It is VTB's case that RAP was ultimately owned
and controlled by Mr Malofeev, through a web of offshore companies. As the judge
found at para 59, “this has not been the subject of challenge” by Mr Malofeev, who
has advanced no positive case on the issue of the ultimate ownership and control of
RAP. See also the Court of Appeal, at para 34.
[171] It is VTB's case that, in July 2007 in Moscow, Mr Malofeev personally
introduced the VTB Group to the scheme, whereby Nutritek sold its interests in the
dairy companies to RAP under the SPA. He stated that a decision had been taken to
sell Nutritek's interest in the dairy business and that a purchaser had been
identified. He said that a purchaser would have to find banking facilities in order to

make the purchase. Mr Tulupov of VTB Moscow was the project manager in respect
of the proposed transaction, where his role included liaising with VTB in respect of
the project. At an early stage, it was contemplated that either VTB Moscow or VTB
would become the lender in connection with the intended transaction. On 18 July
2007, he instructed the London office of Dewey LeBoeuf, Greene & Macrae
(“DLGM”) in relation to the proposed transaction. On the next day, a conference call
took place between representatives of VTB Moscow, VTB (Marina Bragina, in
London) and Marcap Moscow (Mr Alexander Provotorov and Mr Yury Leonov).
[172] It is apparent from a draft term sheet of 8 October 2007 that by early
October that year, the proposed structure of the transaction was that the lender
was to be VTB (funded by a participation agreement with VTB Moscow) and the
borrower was to be RAP. It is VTB's case that, from about this time it was VTB
which was to be the particular target for the fraud. The loan amount was to be in
excess of US$220m towards an acquisition cost of US$250m. Work started to
prepare the documentation for the transaction. The facility agreement was to be
governed by English law and VTB was to be the lender in the transaction. Mr
Tulupov explains in his statement that the attraction of the lender being VTB was
that (i) VTB in the London market was able to provide more sophisticated lending
structures than VTB Moscow (owing to internal Russian banking requirements) and
(ii) English law offered more protection in the case of default.
[173] On 31 October 2007, VTB Moscow's Credit Committee approved the
proposed transaction. It is VTB's case that, separately from this, and in connection
specifically with the ability of VTB to decide to enter into the facility agreement,
VTB, as an FSA regulated entity, had its own processes and procedures before
lending moneys. The key figures at VTB in this process included:

(1) Konstantin Ryzhkov, who was VTB's Head of Acquisition and Leverage
Finance from 1 September 2007 to 27 October 2008 and who was also a
managing director at VTB Moscow,

(2) Marina Bragina, who held the equivalent post in VTB to that held by Mr
Tulupov in VTB Moscow,

(3) Steve Thunem, Head of Debt Capital Markets,

(4) Juliet Wooi, a credit risk analyst,

(5) Peter Yates, Head of Credit Risk,

(6) Peter Manning, Chief Risk Officer, as per Board Approved Delegated
Credit Approval Authorities and


(7) K Ianovski, Head of Structured Finance and Syndication.
[174] As regards the ownership of RAP, VTB relies upon two emails dated 6 and 8
November 2007 by Ms Bragina of VTB to others within VTB and VTB Moscow which
recorded information from Nutritek or from Marcap Moscow. The first email states
that RAP was incorporated on 21 May 2007 (in error written as 2002) as an SPV for
a Nutritek dairy division acquisition and further states that RAP “has no other
operations” and that RAP's beneficiary is a Mr Vladimir Alginin. The second email
was in response to a list of questions put to Ms Bragina previously. The key passage
states as follows, in the form of the question followed by the answer:
“Confirm that [RAP] is 100% owned by Alginin. As per the info just received from
Nutritek management, Mr Alginin has a 90% share [RAP], the remaining 10% share
belongs to the management team.”

[175] As to the dairy companies, there was a valuation report produced by the
Moscow office of Ernst & Young Valuation LLC (“E&Y”), valuing the dairy companies
at US$366m. This report, which is dated 5 September 2007 and is in Russian, was
received by Mr Tulupov on 8 November 2007 and was discussed in several
conversations with Ms Bragina and Mr Ryzhkov. Based on Mr Tulupov's evidence,
VTB's case is that it attached considerable importance to the report, as did VTB
Moscow. By a document headed “Application for Credit Facilities”, dated 13
November 2007, VTB approved the proposed transaction. It was signed on 16
November 2007 by Ms Bragina and Mr Thunem, both of VTB.
[176] VTB took the decision to enter into a separate interest swap agreement (“the
ISA”), by a further application for credit facilities, dated 15 November 2007, and
signed by Juliet Wooi, Mr Yates and Mr Manning on 19 November 2007. Further
particulars relating to VTB's case as to reliance on the information provided by
Nutritek concerning the ostensibly arm's length relationship between Nutritek and
RAP, and concerning the value of the dairy companies, are found in the witness
statement of Mr Muraviev. The transaction was completed over the period 23 to 28
November 2007, during which period a number of agreements were entered into by
the various parties.
[177] The principal agreements entered into as part of the overall transaction were
thus as follows: the facility agreement, between VTB and RAP, the SPA between
RAP, Nutritek and Newblade dated 27 November 2007, the ISA between VTB and
RAP dated 28 November 2007 and the participation agreement between VTB and
VTB Moscow dated 28 November 2007 (“the participation agreement”). The key
provisions of the facility agreement are set out by the Court of Appeal at App 1 of
its judgment. They included that its governing law is English law (cl 34) and that the
courts of England and Wales have non-exclusive jurisdiction to settle any dispute
arising out of, or in connection with the facility agreement, or, at VTB's option,
arbitration in London (clauses 35.1.1 and 35.3). It was further expressly agreed in
cl 35.1.2 that the courts of England and Wales were the most appropriate
convenient courts to settle such disputes and that no party would argue otherwise
(cl 35.1.2). The other agreements referred to above also contain both a choice of
law clause in favour of English law, and a jurisdiction agreement in favour of the
courts of England and Wales.
[178] As stated above, both the judge and the Court of Appeal held that VTB had a
good arguable case that it entered into the facility agreement in reliance on the two
misrepresentations, the first relating to the representation that RAP and Nutritek
were not under common control, and the second as to the value of the dairy
companies.

[179] On 28 November 2007, RAP's account with VTB in London was credited with
US$208,700,000.00. This sum represented the “Tranche A” payment under the
facility agreement. On the same day, US$195,000,000 of those monies were
transferred to Nutritek's account with VTB in London, at RAP's direction. The monies
were thereafter removed from Nutritek's account, so that by 7 December 2007 no
funds remained in Nutritek's account with VTB in London. Some of the monies were
transferred to various creditors of Nutritek, while at least US$62 million went to a
Nutritek bank account in Switzerland. VTB says that it does not know where the
funds went after that, and none of the Respondents has put forward evidence as to
where the funds went thereafter. As noted by the judge at para 54, some further
moneys lent by VTB as part of Tranche B under the facility agreement were utilised
to pay interest due under it. This involved the use of another BVI company Madinter
Associates Ltd (“Madinter”), which enabled interest to be paid in respect of the
principal loan until but not including the payment due in November 2008, since
when no payment of interest or principal due under the facility agreement has been
made.
[180] VTB sent a first notice of default from its London office to RAP on 15
December 2008 and a second notice of default on 14 January 2009. From August
2009, VTB began to enforce its security. In due course, VTB took control over
Newblade, Migifa and eventually RAP. VTB currently estimates the value of the
assets of the dairy companies as less than US$40m, and probably no more than
US$32m.
VTB's Claims
[181] VTB's claims are concisely described by the judge at paras 57 to 63. It says
that it was induced to enter into the facility agreement and the ISA, and to advance
sums totalling US$225,050,000 to RAP, by two fraudulent misrepresentations. First,
it claims that (together with VTB Moscow) it relied on representations made
primarily by Nutritek to the effect that the SPA was a sale between companies that
were under separate control. It contends that these representations were false and
must have been known by Nutritek to be false when made. VTB knew at the time
that Mr Malofeev through MarCap Moscow had de facto control of Nutritek. As the
judge put it, what it says it did not know at the time, but has since discovered, is
that Mr Malofeev through MarCap BVI also controlled RAP. Thus RAP and Nutritek
were under common control at the date of the facility agreement and of the SPA
and it was not therefore a commercial transaction carried on at arm's length. The
judge held at para 59 that it was not necessary to go into detail concerning the
basis of VTB's contention that Mr Malofeev ultimately controlled RAP as well as
Nutritek, since it had not been the subject of challenge before him.
[182] Secondly, VTB claims that both it and VTB Moscow relied upon the 2007 E&Y
valuation of the dairy companies and that that valuation was based on false
financial figures and unsupportable forecasts provided to E&Y by Nutritek. In this
regard, VTB relies upon an opinion obtained from Deloitte LLP dated 11 April 2011,
which analysed the figures provided by Nutritek to E&Y and compared them with the
financial information provided by the dairy companies from their own accounting
records, which represents the true trading position, as well as information from
other sources. It is said that it is apparent from Deloitte's opinion that Nutritek very
substantially overstated the true performance figures for the dairy companies. It is
VTB's case that the extent of the overstatement is such that it could only have been
deliberate.
[183] The judge summarised the position in paras 61 and 62. The false
representations are alleged to have been made principally by Nutritek. It is VTB's
case that they were made pursuant to a conspiracy between a number of persons
including MarCap BVI, MarCap Moscow and Mr Malofeev. Given the significant role

they played in introducing the business opportunity to VTB and the conduct of the
negotiations, VTB says that Mr Malofeev and MarCap Moscow were the prime
movers in the conspiracy to deceive VTB.
[184] In this part of the case VTB pleaded causes of action against the Defendants
in deceit and unlawful means conspiracy, the unlawful means being the fraudulent
misrepresentations. In deceit, VTB's case against MarCap BVI, MarCap Moscow and
Mr Malofeev is that they are jointly liable with Nutritek on the basis that the
misrepresentations were made pursuant to a common design between them.
[185] As stated in his judgment at para 144, before the judge the Respondents
accepted that, if English law is the applicable law, VTB has established that VTB has
a real prospect of success in its claims for deceit and conspiracy and thus that there
is a serious issue to be tried save in three specific respects as follows. The first, the
no loss point, was that VTB had no real prospect of establishing that it had suffered
loss as a result. The judge discussed the no loss point in considerable detail
between paras 145 and 169. He rejected the Respondents' case. The Respondents
reargued the no loss point in the Court of Appeal, again on the basis of English law.
They again failed, for the reasons given in the judgment of the Court of Appeal at
paras 107 to 121.
[186] The second point was that VTB has no real prospect of establishing either
that Marcap BVI was jointly liable in deceit or that it participated in the alleged
conspiracy. The judge considered that submission between paras 170 and 176 and
accepted it. However, the Court of Appeal held that he was wrong to do so for the
reasons they gave at paras 122 to 127.
[187] The third point was that VTB has no real prospect of establishing either that
Mr Malofeev is jointly liable in respect of the deceit alleged or that he participated in
the alleged conspiracy. The judge rejected that submission between paras 177 and
183. He therefore concluded that there was a serious issue to be tried between VTB
and Mr Malofeev. The Respondents did not reargue this point in the Court of Appeal.
[188] In this court the Respondents did not seek to reopen these issues. It follows
that, if English law is the relevant law, VTB has a real prospect of succeeding
against the Respondents on the merits.
[189] As summarised thus far, the position is that, at any rate on the basis that
English law is the applicable law, VTB has established the first and second of the
principles set out in para 164 above. There is a serious issue to be tried on the
merits in the case of each of VTB's claims in tort and VTB has a good arguable case
that it sustained damage within the jurisdiction within the meaning of para
3.1(9)(a) of Practice Direction 6B, which is the relevant provision by reason of CPR
6.36. It follows that the remaining question is whether the third principle is
satisfied. I will consider that question under the heading forum conveniens.
Forum Conveniens
[190] As stated above, the question is whether VTB has satisfied the court that
England is clearly or distinctly the appropriate forum for the trial of the dispute and
that in all the circumstances the court ought to exercise its discretion to permit
service of the proceedings out of the jurisdiction on the basis that England is the
proper place in which to bring the claim. As the Court of Appeal noted at para 101,
on the basis of Lord Goff's classic speech in Spiliada Maritime Corporation v
Cansulex Ltd [1987] AC 460, 475-484, [1986] 3 All ER 843, [1986] 3 WLR 972, the
underlying principle is that, the task of the court is to identify the forum in which
the case can be suitably tried for the interests of all the parties and for the ends of
justice: Sim v Robinow (1892) 19 R 665, 668.
[191] Only two fora have been canvassed in this case; they are England and

Russia. Both the judge and the Court of Appeal held that VTB had failed to
discharge the onus of proof and that the centre of gravity of the case was Russia
and not England. I recognise of course that this is an interlocutory appeal, that a
comparison between England and Russia involves a number of different
considerations and that, in these circumstances, an appellate court should not
interfere with a decision of a lower court unless satisfied that it has erred in
principle. However, as appears below, it is my view that the Court of Appeal did
make a number of errors of principle, which entitles, indeed requires, this court to
reach its own independent conclusions.
[192] There are a number of points that seem to me to be relevant on this part of
the case. First, it appears to me that it is important for the court to know what
issues are likely to arise at the trial of the action on the merits. Only when the
issues are identified will it be possible to compare the two jurisdictions. This
principle is now stated in Dicey, Morris & Collins on The Conflict of Laws, 15th ed
(2012), para 11-143, in which, having stated the general principles much as above,
the editors say that, in practice, the Defendant should identify the issues which are
appropriate to be tried in the foreign court. In the footnote to that sentence the
editors referred to Limit (No 3) Ltd v PDV Insurance Co [2005] EWCA Civ 383, at
para 73, [2005] 2 All ER (Comm) 347, [2005] Lloyd's Rep IR 552 and Sawyer v
Atari Interactive Inc [2005] EWHC 2351 (Ch), [2006] ILPr 129, at para 54. See
alsoIslamic Republic of Pakistan v Zadari [2006] EWHC 2411 (Comm), at para 138
and Novus Aviation Ltd v Onur Air Tasimacilik AS [2009] EWCA Civ 122, [2009] 1
Lloyd's Rep 576. Lawrence Collins J or Lawrence Collins LJ is the author of the
relevant passage in each of those cases except the Limit (No 3) case, in which I
admit to being the author.
[193] I adhere to the view I expressed in that case, now supported by Dicey. As
Eder J put it in Mujur Bakat Sdn Bhd v Uni Asia General Insurance Berhad [2011]
EWHC 643 (Comm), at para 9, [2011] Lloyd's Rep IR 465, [2011] NLJR 475:
“. . ., in considering whether or not England is the most appropriate forum, it is
necessary to have in mind the overall shape of any trial and, in particular what are, or
what are at least likely to be, the issues between the parties and which will ultimately
be required to be determined at any trial. These were originally set out in two letters . .
. .”

I stress that I do not mean that a Defendant must set out his evidence in great
detail, whether of foreign law or of fact. The purpose of the exercise is simply to
state what the issues of fact are likely to be, so that the court can gauge whether
England is clearly or distinctly the appropriate forum for the trial of the issues. This
is of some importance in this case because no evidence was put before the court on
the merits of the claims by or on behalf of Mr Malofeev. Moreover, Mr Hapgood QC
submitted to the court in the course of the argument that Mr Malofeev was perfectly
entitled to say and he does say to VTB, “You are accusing me of being a swindler,
you get on and prove it.” Mr Hapgood added that the matter proceeded in both
courts below on the clear understanding that VTB will have to prove its case. As he
put it, they will have to prove all five ingredients of a claim for fraudulent
misrepresentation and a sixth ingredient in the case of conspiracy. It appears from
what Mr Hapgood said that, at any rate at present, he has no positive case. It is of
course true that a Defendant in the position of Mr Malofeev is not bound to advance
a positive case but, in the absence of a positive case, the focus of the court can only
be on the ingredients of the claim. It should not speculate about the nature of any
positive case that might be advanced in the future.
[194] It was suggested in the course of the argument that the Defendants could
not plead a case or put forward a positive case because of the risk that they would
submit to the jurisdiction. There is, in my opinion, no such risk. There is no reason
why Defendants should not put in a draft defence or evidence on the express basis

that they are doing so without prejudice to their case on jurisdiction. I note in
passing that it is the duty of the parties under CPR 1.3 to help the court to further
the overriding objective, which is to deal with cases justly.
[195] The second point is the question whether English law is the applicable law. It
is common ground that the applicable law falls to be determined by the provisions
of thePrivate International Law (Miscellaneous Provisions) Act 1995 (“the 1995 Act”)
and not by the European Parliament and Council reg 864/2007/EC on the law
applicable to non-contractual regulations, known as the Rome II Regulation. This is
because the claims relate to damage which occurred after 20 August 2007 and
before 11 January 2009.
[196] Sections 11 and 12 of the 1995 Act provide, so far as relevant, as follows:
“CHOICE OF APPLICABLE LAW: THE GENERAL RULE.
11(1) The general rule is that the applicable law is the law of the country in which the
events constituting the tort or delict in question occur.
(2) Where elements of those events occur in different countries, the applicable law
under the general rule is to be taken as being –
...
(c) . . ., the law of the country in which the most significant element or elements of
those events occurred.
...
CHOICE OF APPLICABLE LAW: DISPLACEMENT OF GENERAL RULE.
12(1) If it appears, in all the circumstances, from a comparison of –
(a) the significance of the factors which connect a tort or delict with the country whose
law would be the applicable law under the general rule; and
(b) the significance of any factors connecting the tort or delict with another country,
that it is substantially more appropriate for the applicable law for determining the
issues arising in the case, or any of those issues, to be the law of the other country,
the general rule is displaced and the applicable law for determining those issues or that
issue (as the case may be) is the law of that other country.
(2) The factors that may be taken into account as connecting a tort or delict with a
country for the purposes of this section include, in particular, factors relating to the
parties, to any of the events which constitute the tort or delict in question or to any of
the circumstances or consequences of those events.”

[197] The judge discussed the question of applicable law between paras 119 and
143 and concluded that the applicable law was Russian law. He did so by reference
to both s 11(2)(c) and s 12. In para 158 the Court of Appeal expressed the
tentative conclusion that, under s 11(2)(c), the applicable law was English law but
also said that they were not convinced that VTB had “by far the better of the
argument”. They held however that, under s 12, it was substantially more
appropriate for the applicable law for determining the issues concerned to be that of
Russia. VTB says that both the judge and the Court of Appeal were wrong and that
the applicable law is English law.
[198] The question under s 11(2)(c) is in which country did the events constituting
the tort occur. In para 148 the Court of Appeal set out six principles as reflecting
the correct approach to s 11(2)(c) as follows:
“(1) Section 11 of the 1995 Act sets out the general rule for ascertaining the applicable
law of a tort. It adopts a geographical approach to that question.
(2) Where the elements of the events constituting the tort or delict occur in different
countries and the cause of action relates to something other than personal injury or
damage to property, then section 11(2)(c) requires an analysis of all the elements of

the events constituting the tort in question.
(3) In carrying out that exercise, it is the English law constituents of the tort that
matter.
(4) The analysis requires examination of the 'intrinsic nature' of the elements of the
events constituting the tort. It does not, at this stage, involve an examination of the
nature or closeness of any tie between the element and the country where that
element was involved or took place. This latter exercise is only relevant if section 12 is
invoked.
(5) Once the different elements of the events and the country in which they occurred
have been identified, the court has to make a 'value judgment' regarding the
'significance' of each of those 'elements'. 'Significance' means the significance of the
element in relation to the tort in question, rather than trying to judge which involves
the most elaborate factual investigation.
(6) Under section 11(2)(c), (ie in relation to causes of action other than in respect of
personal injury or damage to property where the elements of the events constituting
the tort occur in different countries) the applicable law of the tort in question will be
that of the country where the significance of one element or several elements of events
outweighs or outweigh the significance of any element or elements found in any other
country.”

[199] Those principles were derived from four cases: Morin v Bonhams & Brooks
Ltd [2003] EWCA Civ 1802, [2004] 1 All ER (Comm) 880, [2004] 1 Lloyd's Rep 702
(CA); Dornoch Ltd v Mauritius Union Assurance Co Ltd [2005] EWHC 1887 (Comm),
[2006] Lloyd's Rep IR 127 (Aikens J) and [2006] 2 Lloyd's Rep 475 (CA); Trafigura
Beheer BV v Kookmin Bank Co [2006] EWHC 1450 (Comm), [2006] 2 All ER
(Comm) 1008, [2006] 2 Lloyd's Rep 455 (Aikens J); and Fiona Trust & Holding
Corpn v Privalov [2010] EWHC 3199 (Comm)(Andrew Smith J). In this court those
propositions were rightly accepted as correct. The Court of Appeal added at para
150, in relation both to s 11(2)(c) and to s 12, that two further and important
points emerged from Dornoch. The first was that, if, as here, the exercise is being
carried out at an interlocutory stage as part of an overall exercise to determine
whether the English court should have jurisdiction to determine the claim in tort in
question, the court cannot finally determine the applicable law of the tort. The
second was that it is “quintessentially” for the judge to make an assessment of the
significance of the elements of the events constituting the tort for the purposes of s
11(2)(c) and that the Court of Appeal would not interfere with that assessment
unless it was satisfied that the judge made such an error in his assessment as to
require the Court of Appeal to make its own assessment. It referred to the
judgment of Tuckey LJ at paras 46 and 47, with which Sir Mark Potter P and May LJ
agreed.
[200] The Court of Appeal held at paras 154 to 157 that the judge had made such
an error in the case of s 11(2)(c) and reached a different conclusion. In my opinion,
if the principles set out above are applied, the Court of Appeal was entitled to
interfere with the conclusion reached by the judge. As Mance LJ put it in Morin at
para 21, s 11 directs attention to the “intrinsic nature of the element(s) of the tort”.
The Court of Appeal said at para 157 that they judged that the most important
elements of the facts constituting the tort of deceit are, by their intrinsic nature, the
reliance on the misrepresentations by VTB and the loss suffered by VTB. I agree.
[201] The events constituting the tort of deceit are indeed the making of the
misrepresentations which were known to be untrue, reliance on the
misrepresentations and the loss sustained as a result. All those occurred in England.
The misrepresentations were made to VTB in England, VTB relied upon them in
England and incurred its loss in England. In my opinion that is plain. It is true in the
case of both misrepresentations: even though the dairy representations were
initially made in Russia, the critical representations which induced VTB to enter into
the facility agreement were made in London and relied upon in London. As to the
alleged conspiracy, the essence of the case is that the representations were made

as part of a common design. To my mind, it does not matter for the purposes of s
11(2)(c) because the essence of VTB's case remains based upon the representations
made to it in London and relied upon in London by VTB entering into the facility
agreement, together with the loss sustained in London.
[202] In Dornoch Aikens J was concerned with alleged misrepresentations in a
proposal form. The proposal form was completed in Mauritius and given to brokers
in Mauritius and then sent to London, where it was presented to reinsurers. Aikens J
held that the representation contained in the proposal form was made in Mauritius
and London. The presentation to the reinsurers was made and relied upon in
London. Aikens J held at para 106 that the intention that the reinsurers should rely
upon the proposal form continued to operate in London and the reliance, which he
regarded as the most significant element, took place in London. The position is the
same here. The reliance by entering into the facility agreement took place in
London. Paragraph 107 is also of some assistance. Aikens J said:
“The antecedent facts concerning the true situation in MCB are important, but it is what
is done with those facts that really matters so far as the tort of fraudulent
misrepresentation or deceit is concerned. In short, it is (on the assumptions I have
made) MCB's decision not to tell the facts as they are and to continue to mislead that
matters most, not the true facts themselves.”

In these circumstances there was in my opinion no room for a tentative conclusion
that English law is the applicable law under the general rule set out in s 11. It is
plainly the applicable law under the general rule.
[203] I turn to s 12. At para 149 the Court of Appeal identified these further four
principles:
“(7) The exercise to be conducted under section 12 is carried out after the court has
determined the significance of the factors which connect a tort or delict to the country
whose law would therefore be the applicable law under the general rule.
(8) At this stage there has to be a comparison between the significance of those factors
with the significance of any factors connecting the tort or delict with any other country.
The question is whether, on that comparison, it is 'substantially more appropriate' for
the applicable law to be the law of the other country so as to displace the applicable
law as determined under the 'general rule'.
(9) The factors which may be taken into account as connecting a tort or delict with a
country other than that determined as being the country of the applicable law under
the general rule are potentially much wider than the 'elements of the events
constituting the tort' in section 11. They can include factors relating to the parties'
connections with another country, the connections with another country of any of the
events which constitute the tort or delict in question or the connection with another
country of any of the circumstances or consequences of those events which constitute
the tort or delict.
(10) In particular the factors can include (a) a pre-existing relationship of the parties,
whether contractual or otherwise; (b) any applicable law expressly or impliedly chosen
by the parties to apply to that relationship, and (c) whether the pre-existing
relationship is connected with the events which constitute the relevant tort or delict.”

[204] In every case to which the 1995 Act applies in which the court has
considered the general rule under s 11, the court must consider whether the
general rule is displaced under s 12. There is an illuminating discussion of the
general approach in para 35-148 of the 15th edition of Dicey. The editors say that
the application of the displacement rule in s 12 first requires, taking account of all
the circumstances, a comparison of the significance of the factors which connect
the tort with the country the law of which would be applicable under the general
rule (in this case English law) and the significance of any factors connecting
the tort with another country (here Russia). The word tort is italicised in the text
in Dicey. The editors say that secondly, it then has to be asked, in the light of the
comparison, whether it is “substantially more appropriate for the applicable law for
determining the issues arising in the case, or any of those issues,” to be the law of

that other country.
[205] The editors note that the general rule has been displaced on very few
occasions. They further observe that, although s 12 applies in all cases to which s
11 applies, it would seem that the case for displacement is likely to be most difficult
to establish in the case of s 11(2)(c) because the application of that provision itself
requires the court to identify the country in which the most significant element or
elements of the tort are located. Importantly they stress the use of the word
“substantially”, which they describe as the key word, and conclude that the general
rule should not be dislodged easily, lest it be emasculated. The party seeking to
displace the law which applies under s 11 must show a clear preponderance of
factors declared relevant by s 12(2) which point to the law of the other country.
[206] That approach is borne out by the cases. The idea that “substantially” was
the key word was derived from the judgment of Waller LJ in Roerig v Valiant
Trawlers Ltd [2002] EWCA Civ 21, [2002] 1 All ER 961, [2002] 1 WLR 2304, at para
12(v). The principles were considered in more detail by Brooke LJ in R (Al-Jedda) v
Secretary of State for Defence[2006] EWCA Civ 327, [2007] QB 621 at paras 103
and 104, [2006] 3 WLR 954, where he noted that the 1995 Act derived from a
report of the Law Commission, from which he quoted. He added that Lord
Wilberforce, who was a member of the House of Lords Committee which considered
the Bill, had expressed the view that it would be a “very rare case” in which the
general rule under s 11 would be displaced: “Prima facie there has to be a strong
case.”
[207] In para 163 the Court of Appeal concluded that, if the applicable law was
English law under the general rule in s 11(2)(c), the factors relied upon by the
judge in his paras 188 and 189 led them to the conclusion that English law was
displaced by Russian law by s 12. In paras 188 and 189, the judge had said this:
“188 Counsel for the Defendants submitted that the following factors pointed to Russia
being the natural forum. First, the connections of the parties to Russia. VTB is
controlled by VTB Moscow, which is Russian. Furthermore, the litigation is being
managed by VTBDC, which is also Russian. MarCap Moscow and Mr Malofeev are
Russian. It is common ground that Nutritek was managed from Russia, and VTB's case
is that Mr Malofeev controls both Nutritek and MarCap BVI. Furthermore, it is VTB's
case that Mr Malofeev orchestrated the fraud, primarily through MarCap Moscow.
189 Secondly, the connections of the events constituting the torts to Russia. The
transaction was introduced to VTB Moscow at meetings between Russian individuals in
Russia. The negotiations mainly took place in Russia. The misrepresentations were
made and mainly received in Russia. The more important misrepresentation concerned
the performance of the Dairy Companies, which are Russian companies. The 2007 E&Y
Valuation was a valuation by Ernst & Young's Moscow office and was based on
information provided by Nutritek's Russian management. The misrepresentations were
primarily relied upon by VTB Moscow acting through its Credit Committee and
Management Board in Russia. It was VTB Moscow and VTBDC which primarily dealt
with RAP's default and enforcing the security. The secured assets were in Russia. The
discovery of the fraud took place in Russia. Although the loss was sustained by VTB in
England, as discussed above the ultimate economic impact is in Russia.”

[208] The Court of Appeal recognised in para 163 that they had concluded at para
154 that the judge did not appear to have taken account of the fact that the
representations were passed on to or confirmed to VTB in London, that VTB had its
own procedures that had to be completed satisfactorily before it could enter into the
facility agreement and that, although there was an “economic impact” on VTB
Moscow, VTB suffered loss as soon as the transfer of funds by it to RAP was made in
London. Notwithstanding those conclusions, the Court of Appeal reached these
conclusions at para 163:
“. . . in our view the factors identified in the judgment at paras 188 and 189, even after
discounting the point about primary reliance on the representations in Russia and the
securities being in Russia, are of considerable significance. On the material that is
before us, taking all those factors into account we have concluded that the centre of

gravity of these torts lies in Russia. Therefore, for present purposes, we have decided
that a comparison of the significance of the section 11(2)(c) factors, assuming that
they would lead to the applicable law being English, with the significance of the other
factors connecting the torts with Russia, leads to the conclusion that it is substantially
more appropriate for the applicable law for determining the issues concerning the torts
to be that of Russia.”

[209] It seems to me that in that paragraph the Court of Appeal did not pay
sufficient regard to the fact that in his paras 188 and 189 the judge was not
considering s 12 of the 1995 Act but the broader question of forum
conveniens. Further, the Court of Appeal focused, not upon the particular tort or
torts but upon much wider considerations. As Diceyobserves, s 12(1) expressly
focuses upon the particular torts. Here the tort or torts as a result of which VTB
suffered loss in London were committed as a result of VTB entering into a contract
or contracts in London in reliance upon representations made to it in London. I
entirely accept that some of the other considerations were capable of being relevant
under s 12(2), but I can see no basis upon which it can properly be held that the
general rule, under which English law was plainly the applicable law, should be
displaced by Russian law on the basis that it is “substantially more appropriate for
the applicable law for determining the issues” to be the law of Russia. In short, the
claimant here is an English entity which was induced to enter into the facility
agreement in England and suffered loss in England when it discharged its
obligations under it. The position would no doubt have been entirely different if the
claimant had been VTB Moscow.
[210] For these reasons, I would hold that the Court of Appeal erred in principle in
concluding that the applicable law was Russian law, that under the general rule in s
11(2)(c) of the 1995 Act the applicable law was English law and that the general
rule was not displaced in favour of Russian law by s 12.
[211] I turn to consider what significance the conclusions that (a) the torts were
committed in England and (b) the applicable law is English law have on the question
whether England is “the proper place in which to bring the claim”. As stated above,
this involves asking whether England is clearly or distinctly the appropriate forum
for the trial of the dispute or (which amounts to the same thing) the forum in which
the case can be most suitably tried for the interests of all the parties and for the
ends of justice.
[212] In my opinion neither consideration is conclusive but, together with the
terms of the facility agreement, they afford strong grounds for concluding that the
answer to those questions is in the affirmative. It was submitted by Mr Howard QC
on behalf of VTB that there is a presumption that that is the case where, in a tort
case, the tort is committed within the jurisdiction. In my opinion, that is to put it
too high. It is undoubtedly a relevant factor but how strong a factor will depend
upon the circumstances. It is true that courts have sometimes used the expression
presumption. On the other hand they sometimes talk in terms of a prima facie case.
Yet other expressions have been used. For example, inDistillers Co (Biochemicals)
Ltd v Thompson [1971] AC 458, [1971] 1 All ER 694, [1971] 2 WLR 441 the alleged
tort was a negligent failure to warn a pregnant woman of the dangers of taking a
drug which contained thalidomide. The tort was committed in New South Wales,
where the Plaintiff had bought the drug. In the Privy Council, Lord Pearson said at p
468 that it was “manifestly just and reasonable that a Defendant should have to
answer for his wrongdoing in the country where he did the wrong”. As in all the
cases, the particular phrase chosen depended upon all the circumstances of the
case.
[213] In The Albaforth [1984] 2 Lloyd's Rep 91, which was much discussed in the
course of the argument, the claim was for damages for negligent misrepresentation
contained in a telex received and acted upon in England. Ackner LJ said that the
jurisdiction in which a tort has been committed is prima facie the natural forum for

the determination of the dispute. The other member of the Court of Appeal was
Robert Goff LJ It is of some significance in the present case that he quoted with
approval a statement by Lord Denning MR inDiamond v Bank of London and
Montreal [1979] QB 333 at 346, [1979] 1 All ER 561, [1979] 2 WLR 228 to the
effect that the tort of negligent misrepresentation was committed at the place
where the representation was received and acted upon. Robert Goff LJ did not then
use the expression “prima facie forum” but said at p 96 that the cases showed that,
where the jurisdiction of the court is based on the fact that the tort was committed
within the jurisdiction, that court, “having jurisdiction, is the most appropriate court
to try the claim, where it is manifestly just and reasonable that the Defendant
should answer for his wrongdoing”. He added that, that being so, it was not easy to
see what other facts could displace the conclusion that the courts of that jurisdiction
are the natural forum. That is to my mind so even if significant parts of the
evidence derive from elsewhere.
[214] Berezovsky v Michaels [2000] 1 WLR 1004 was a libel case in which an
internationally disseminated libel had been published in England. Lord Steyn, giving
the principal judgment for the majority in the House of Lords, who were himself,
Lord Nolan and Lord Hobhouse, quoted (at p 1013) the two passages from The
Albaforth set out above and referred to Distillers Co (Biochemicals) Ltd v
Thompson [1971] AC 458, 468E, [1971] 1 All ER 694, [1971] 2 WLR 441 per Lord
Pearson, Metall und Rohstoff AG v Donaldson Lufkin & Jenrette Inc [1990] 1 QB
391, [1989] 3 All ER 14, [1989] 3 WLR 563 in the Court of Appeal (subsequently
overruled in Lonrho plc v Fayed [1992] 1 AC 448, [1991] 3 All ER 303,[1991] BCLC
779 on other aspects of the case) and Schapira v Ahronson [1999] EMLR 735. Lord
Steyn added that the implied supposition in these cases was that the substance of
the tort arose within the jurisdiction. He added at p 1014D-E:
“Counsel accepted that he could not object to a proposition that the place where in
substance the tort arises is a weighty factor pointing to that jurisdiction being the
appropriate one. This illustrates the weakness of the argument. The distinction between
a prima facie position and treating the same factor as a weighty circumstance pointing
in the same direction is a rather fine one. For my part the Albaforth line of authority is
well established, tried and tested, and unobjectionable in principle. I would hold that
Hirst LJ correctly relied on these decisions.”

[215] The Court of Appeal considered this issue at paras 140 to 144. They
expressly referred to the statements of principle in The Albaforth, noting that
neither Ackner nor Robert Goff LJJ referred to a presumption. They then referred to
the statements of Lord Steyn in Berezovsky v Michaels noted above, adding that,
although Lord Hope dissented (as did Lord Hoffmann), he agreed with the reasons
given by Lord Steyn for accepting that Hirst LJ was right to rely on The
Albaforth line of authority. They further noted that Lord Hope said at p 103 that he
would reject the argument that the application of the Spiliada test did not admit of
the application in that case of the principle that the jurisdiction in which the tort is
committed is prima facie the natural forum for the dispute.
[216] The Court of Appeal concluded at para 144 that the most that could be
extracted from the House of Lords decision in Berezovsky was that, where a tort is
committed within the jurisdiction, that jurisdiction is prima facie the natural forum
for the resolution of claims arising from it. However they added two points to which
they attached importance. The first was that it had not been stated that this
principle applies where the loss is sustained in the jurisdiction but other elements of
the tort occur elsewhere. The second was that the statements made in
the Berezovsky case can only describe, at best, a prima facie position, and that they
cannot detract from the overall test which has to be applied, namely that
permission to serve out of the jurisdiction will only be granted if the claimant
demonstrates that England is clearly or distinctly the appropriate forum for the
resolution of the dispute. They concluded that there is no presumption in favour of

England being either the natural or the appropriate forum in this case.
[217] I agree with the Court of Appeal that the cases do not go so far as to say
that there is such a presumption but they do recognise that it is likely to be a strong
or weighty factor: see further paras 231 to 232 below. While it is true that the
principle in The Albaforth has not been expressly stated to apply where the loss is
sustained in the jurisdiction but other elements of the tort occur elsewhere, the
application of the principle in that very case was in respect of the tort of negligent
misrepresentation which was held to be committed in England as the place where
the representation was received and acted upon. The same is true of the alleged
fraudulent representations here.
[218] The second factor which seems to me to be of real significance is that, for
the reasons set out above, the applicable law under the 1995 Act is English law. It
is not in dispute that it is a potentially relevant factor. The correct approach was, as
ever, encapsulated by Lord Goff in Spiliada at p 481H:
“. . . the importance to be attached to any particular ground [of RSC Ord 11, r 1(1)]
invoked by the Plaintiff may vary from case to case. For example, the fact that English
law is the putative proper law of the contract may be of very great importance (as
in BP Exploration Co (Libya) Ltd v Hunt [1976] 1 WLR 788, where, in my opinion, Kerr J
rightly granted leave to serve proceedings on the Defendant out of the jurisdiction); or
it may be of little importance as seen in the context of the whole case.”

See also Dicey, 15th ed, para 12-034.
[219] The significance of the conclusion that English law is the applicable law is
that it is generally appropriate for a claim in tort governed by English law to be
adjudicated upon by an English court. The same would of course be true mutatis
mutandis if the claim in tort were governed by Russian law. In that case the natural
court to determine liability would be a Russian court. It was no doubt for that
reason that the Defendants have throughout persisted in arguing that the applicable
law is Russian law. In the instant case, it is not clear what, if any, role Russian law
might play at a trial. It seems most unlikely to play a role if the action proceeds in
England. Although I recognise that it would be open to the Defendants to reopen
the issue of applicable law for determination at trial, it is difficult to imagine
circumstances in which they would have a real prospect of persuading a judge to
reach a different conclusion from that arrived at in this court. If the action proceeds
in Russia it is possible that Russian law will play a role because the Respondents
have reserved their right to rely upon Russian law but, since they have given no
indication as to the nature of the case they might wish to run, it is not possible to
express a view as to its possible effect on a trial in Russia. In these circumstances it
seems to me that, given that VTB has shown that the applicable law of the tort is
English law and that the Respondents have asserted no positive case to the contrary
even if the action were to proceed in Russia, this is a strong factor in favour of
England as the natural forum.
[220] A further important factor is, as I see it, the fact that the facility agreement
which, on VTB's case, it was induced to enter into, contained, not only cl 34, which
provided that the agreement was governed by English law, but also cl 35.1, which
provided that the courts of England had non-exclusive jurisdiction to settle any
dispute arising out of the agreement, that the English courts were the most
appropriate and convenient to settle the disputes, that no party would argue to the
contrary and that the clause was for the benefit of VTB alone. Clause 35.3 also gave
VTB the right to refer a dispute to arbitration in London.
[221] The fact that those clauses were included in the agreement which, on VTB's
case, it was fraudulently induced to enter into, seems to me to be a strong pointer
to the conclusion that the natural forum for the resolution of the dispute is England.
If VTB had not enforced its security by acquiring RAP, it would have been able to

sue RAP in England and to add the present Respondents as necessary or proper
parties to the action against RAP. I appreciate that the Respondents are not parties
to the facility agreement and that it is therefore said that these clauses are
irrelevant. However, VTB's submission derives support from Professor Briggs' recent
article entitled “The subtle variety of jurisdiction agreements”, [2012] LMCLQ 364,
in which he discusses the Court of Appeal decision in the present case (at pp 370371):
“In VTB Capital plc v Nutritek International Corpn . . . it appears to have been accepted
without substantial argument that if the hidden person were not a party to the
substantive contract containing the jurisdiction clause he could not be affected by a
jurisdiction agreement contained in that contract. This conclusion, with respect, should
not be accepted without further reflection. For even if the lifting of the veil does not
allow a contractual claim, otherwise lying against the company, to be made against the
veiled person, there may be other bases for seeking to establish his personal liability.
Fraud will be the most likely one . . . . That being so, the question becomes whether
the jurisdiction clause in the company's contract may be utilised to establish or sustain
jurisdiction against the alleged fraudster. This is a question which requires more of an
answer than a simple assertion that a jurisdiction agreement is only ever effective in
relation to a contracting party. For one thing, the jurisdiction clause is separable from
the substantive contract, and the absence of a contractual claim against the fraudulent
Defendant need not entail the irrelevance of a jurisdiction agreement which he
engineered. For another . . . even if he is not contractually bound to the jurisdiction, it
should not be challenging to contend that the court which he signed his company up to,
in circumstances of fraud, is also the proper place in which to assert any available claim
of substantive liability against him.”

[222] I agree with Professor Briggs. In particular I agree with him that it is
significant that where a person fraudulently engineers a contract, not only subject
to English law but also subject to an English jurisdiction clause, the proper (or
natural) place in which to assert a claim for substantive liability against him,
whether in contract or tort, is England. The same would of course be true mutatis
mutandis if the agreed law and jurisdiction were that of another state.
[223] Mr Howard's submission on behalf of VTB is that the principal grounds for
concluding that England is the natural forum for this action are therefore these.
Although a significant number of preliminary events occurred in Russia, the critical
ingredients of all the torts took place in England. In particular, the representations
were made to VTB in England, where they were intended to be relied upon because
it was VTB that was intended to enter into the facility agreement, which was
governed by English law and contained an English jurisdiction clause. VTB did enter
into the agreement and, pursuant to its terms large sums of money were drawn
down and, as the judge and the Court of Appeal held, VTB suffered its loss in
England. As explained above, it is substantially for these reasons that English law is
the law applicable to the torts. In these circumstances, England is clearly or
distinctly the appropriate forum for the trial of the dispute. I would accept those
submissions.
[224] The judge and the Court of Appeal rejected that approach on the basis that
the centre of gravity of the torts lies in Russia. They did so on the basis of the
evidence that there was considerable activity in Moscow before VTB was chosen as
the lender. It is said that all the evidence referable to that period would be in
Russia. There is some force in that but the difficulty facing the Respondents is that
they have not identified what classes of evidence they might wish to adduce about
what. It is therefore appropriate, as counsel for the Respondents himself indicated,
to approach the case on the basis that VTB will be put to proof of its claims.
[225] The nature of VTB's claims is summarised in paras 181 to 184 above. VTB
hopes to be able to call Ms Bragina and others from VTB, although it is right to say
that Ms Bragina has left VTB and it is no longer in contact with her. There is some
documentary evidence available in London and Moscow. I see no difficulty in any of
the VTB witnesses who are now in Moscow or elsewhere coming to London to give

evidence. The evidence will no doubt focus on the alleged representations. As to the
allegation that it was represented that Nutritek and RAP were not under common
control, there is evidence in the emails referred to in para 174 above. It is not
known whether it is said on behalf of the Respondents that no such representations
were made or, if they were made, by whom they were made (and with whose
knowledge and on whose behalf) and whether they were true. Since the
Respondents have not indicated the nature of their case, it is not known what
evidence they might wish to adduce on this part of the case. For example, it is not
known whether Mr Malofeev accepts that he controlled both Nutritek and RAP as
alleged, although (as stated at para 170 above), the judge found that the allegation
that RAP was ultimately owned and controlled by Mr Malofeev through a web of
offshore companies had not been the subject of challenge by him. Mr Malofeev is an
international business man who is said to control a series of offshore companies.
There is no evidence that either he or any other witness could not readily come to
London. It may equally be said that there is no reason why any witness could not go
to Moscow.
[226] So, on the first alleged misrepresentation, there seems to me to be no
reason to depart from the view expressed earlier, namely that the natural forum for
the resolution of the issues is England. The same is true of the second alleged
representation. The issues may essentially be whether the facts relating to the dairy
companies were fairly given to E&Y in Moscow. Much of the information is no doubt
in Russian and, if detailed evidence is required, it may be in Russia. However,
Deloittes LLP in London have made a report in English on which VTB relies dated 11
April 2011, which analysed the figures provided by Nutritek to E&Y and compared
them with the financial information provided by the dairy companies from their own
accounting records, which represent the true trading position, as well as information
from other sources. It is said that it is apparent from Deloitte's opinion that Nutritek
very substantially overstated the true performance figures for the dairy companies.
It is VTB's case that the extent of the overstatement is such that it could only have
been deliberate. It seems likely to me that any issues under this head could be
determined in England or Russia.
[227] In all the circumstances, given that VTB is the claimant and not VTB Moscow,
I do not agree with the Court of Appeal that the centre of gravity of the torts is in
Russia. I would hold that VTB has shown that England is clearly or distinctly the
appropriate forum for the reasons summarised in para 223 above. I would therefore
allow the appeal on theforum non conveniens point.
[228] I would only add this in the light of the judgments of Lord Mance and Lord
Neuberger which I have seen since I prepared my own draft. Subject to the general
point that one of the underlying principles of the CPR is that the parties should cooperate with each other and the court in order that cases are resolved justly, which
must surely include the necessity for each party to put his cards on the table, I do
not disagree with the general points made by Lord Neuberger in the early parts of
his judgment. None of the points I have made above is inconsistent with them.
Thus, as I see it, even if the burden of proof is on the claimant, the Defendant must
indicate, at least in general terms what positive case he wishes to advance at a
future trial, whether in England or elsewhere. This should be done shortly and
concisely. In the instant case no attempt was made to do it at all.
[229] I entirely agree with Lord Neuberger that, where a judge has made no error
of principle and the only challenge that can be advanced against his or her decision
depends upon persuading an appellate court to balance the various factors
differently, an appellate court should not interfere unless the balance struck by the
judge can be shown to be plainly wrong. The question is whether this is such a case
or whether this is a case in which, as VTB says, both the judge and the Court of
Appeal made errors of principle and that, permission to appeal to this court having

been granted, it becomes its responsibility to strike the balance. In my opinion, this
case is in the second category.
[230] As to the position before the judge, the Court of Appeal held that he had
wrongly approached the question as a two stage question. However I agree with
Lord Mance and Lord Neuberger that, even if he did, he ultimately posed the correct
question. The position as to choice of law is different. The judge erred in law in
concluding that Russian law was the applicable law by reference to both s 11(2)(c)
and s 12 of the 1995 Act. The Court of Appeal correctly held that he was wrong
under s 11(2)(c) but it too was wrong in so far as it held that the applicable law was
Russian law under s 12. In my opinion, as discussed in paras 195 to 210 above,
those were errors of principle. Moreover, as explained in para 219, they were
significant errors, as evidenced by the importance attached to the applicable law
point by both sides. Both sides naturally took the view that whichever was the
applicable law provided a strong pointer to the forum conveniens. As Lord Mance
puts it at para 46, it is generally preferable, other things being equal, that a case
should be tried in the country whose law applies.
[231] There are to my mind two other important respects in which the courts below
failed to apply the correct principles. They are the correct approach to the
significance of, first, the place where the tort was committed and, secondly, the fact
that the facility agreement contained an English jurisdiction clause. As to the first, it
is only fair to the judge to note that VTB did not refer to The Albaforth or the other
cases following it which I have discussed in paras 212 to 217 above. Although there
is reference in the cases to the proposition that the place of the tort is prima
facie the natural forum and although of course (as ever) all depends upon the
circumstances, in the passage quoted from The Albaforth at para 213 above, Robert
Goff LJ expressed the view that, where the jurisdiction of the court was based on
the fact that the tort was committed within the jurisdiction, that court was the most
appropriate court to try the claim on the basis that it was manifestly just and
reasonable that the Defendant should answer there for his wrongdoing. Robert Goff
LJ there echoed (at p 96) the expression used by Lord Pearson in the Distillers case
at p 468: see para 212 above. Finally, as I read the speech of Lord Steyn
in Berezovsky (quoted at para 214 above), the majority of the House of Lords
approved the proposition that there is no real distinction between treating the place
of the tort as a prima facie pointer and treating it as a weighty factor.
[232] It is in my opinion a weighty factor here, where the alleged representations
(if made) were deliberate acts which were committed within the jurisdiction, which
were intended to be relied upon within the jurisdiction, which were in fact relied
upon within the jurisdiction and which caused VTB to sustain loss within the
jurisdiction. I stress again that this is a claim by VTB and not by VTB Moscow and
VTB is not suing upon a tort committed in Moscow.
[233] Albeit for understandable reasons, this point was not considered by the
judge. It follows, as I see it, that he did not take it into account, even in the
alternative, in carrying out the balancing exercise. In the Court of Appeal the effect
of the authorities was in my judgment down played. It is not to my mind a fair
conclusion based on the authorities that the statements made in Berezovsky can
“only describe, at best, a prima facie position”, at any rate unless one keeps well in
mind the reasoning of Lord Goff and Lord Pearson referred to above. Although it is
fair to say that the Court of Appeal did refer to the passage from the speech of Lord
Steyn in Berezovsky quoted above, there is no hint that they treated this
consideration as a weighty factor. For the reasons I have given they should have
done so.
[234] The second respect in which in my opinion the courts below erred in principle
relates to the relevance of the English jurisdiction agreement in the facility

agreement. The judge merely said in para 187 that the English jurisdiction and
arbitration clauses are a pointer to England but not a strong one, given that the
claim is a tort claim not a contract claim. He does not explain why the fact that the
claim is a tort claim leads to the conclusion that the pointer to England is not a
strong one. He does not address the force of the submissions made on behalf of
VTB. For the reasons given in paras 220 to 212 above, this is in my opinion a strong
factor, on the basis that, as Professor Briggs observed, where a person fraudulently
engineers a contract, not only subject to English law but also subject to an English
jurisdiction clause, the proper (or natural) place in which to assert a claim for
substantive liability against him, whether in contract or tort, is England.
[235] The Court of Appeal did not expressly address this point. Lord Neuberger
says that they must have agreed with the judge. That may be so but, given that the
judge gave no reasons for his view, it seems to me to be of little assistance to the
Respondents. With respect to him, Lord Neuberger does not as I see it address this
way of putting the case, which is much narrower than that addressed by Lord
Neuberger in paras 105 and 106. In so far as he does address the point, I strongly
prefer the opinion of Professor Briggs.
[236] In all the circumstances I remain of the view that both the judge and the
Court of Appeal erred in principle in more than one respect, that it is now for this
court to reach its own conclusion on the question whether England is clearly or
distinctly the appropriate forum for the trial of the dispute or (which amounts to the
same thing) the forum in which the case can be most suitably tried for the interests
of all the parties and for the ends of justice. For the reasons I have given, my
conclusion is that it is.
[237] In so far as it is suggested by Lord Neuberger and Lord Wilson that this
approach is to assume what VTB has to prove, namely that Mr Malofeev was guilty
of deceit, I respectfully disagree. The approach I favour does not assume that VTB
will succeed but is based upon the fact that it has been held that VTB has at least a
good arguable case on each of these factors:

(1) the tort alleged was committed in England;

(2) English law is the applicable law under the 1995 Act;

(3) the Respondents made fraudulent representations which induced VTB
to enter into the facility agreement which is not only subject to English law
but also subject to an English jurisdiction clause; and

(4) the loss sustained as a result of lending money in England pursuant to
the facility agreement was incurred in England.
In all these circumstances England is clearly and distinctly the proper (or natural)
place in which to assert a claim for damages for fraudulent representation against
the Respondents. I recognise that, as pointed out by Lord Mance there are many
factors which connect the underlying dispute with Russia but many of them are

evidential and, indeed, many of them treat the claim as if it were a claim by VTB
Moscow or the VTB Group, which it is not. As Lord Wilson observes, the Defendant's
points primarily go to practicality, but it seems to me that a trial could perfectly well
take place in England or Russia but that England is the natural forum for the
reasons I have given. In all the circumstances I would allow the appeal on
the forum non conveniens point.
PIERCING THE CORPORATE VEIL
[238] I agree with Lord Neuberger that this is not a case in which it would be
appropriate to pierce the corporate veil on the facts. I would however wish to
reserve for future decision the question what is the true scope of the circumstances
in which it is permissible to pierce the corporate veil. That includes the question
whether Antonio Gramsci Shipping Corpn v Stepanovs [2011] EWHC 333
(Comm), [2012] 1 All ER (Comm) 293, [2011] 1 Lloyd's Rep 647 was correctly
decided.
The WFO
[239] Since the appeal is to be dismissed, I agree with Lord Neuberger that the
discharged freezing order should remain discharged and that the temporary WFO
should be discharged as well.
LORD REED (dissenting):
[240] In relation to the first question in this appeal, namely whether the
permission granted ex parte to VTB to serve the proceedings out of the jurisdiction
should be set aside, I have reached the same conclusion as Lord Clarke. I do not
question the general points made by Lord Neuberger at paras 79 to 93 of his
judgment. Nevertheless, it appears to me that the courts below erred in law in their
approach to this question. In particular, as explained by Lord Clarke, they erred (i)
in concluding that the applicable law was Russian law rather than English law and
(ii) in failing to attach appropriate weight to the fact that the alleged tort was
committed in England, in accordance with the line of authority includingThe
Albaforth [1984] 2 Lloyd's Rep 91 and Berezovsky v Michaels [2000] 1 WLR 1004.
[241] These errors, particularly when considered cumulatively, appear to me to
have been material. I recognise that the Court of Appeal stated (para 166) that,
even if it had concluded that the applicable law was English law, this would not have
been a factor that would weigh heavily, “precisely because if the Defendants wished
to allege and plead that the applicable law was Russian law, both sides would have
had to prepare for a trial on that basis”. The fact of the matter is however that the
Defendants have not pleaded, or indicated any intention to plead, that the
applicable law is Russian law. Since the approach of the courts below was flawed in
principle, it appears to me that this court has no alternative but to reconsider the
question on a proper basis.
[242] Having done so, I have reached the same conclusion as Lord Clarke,
essentially for the reasons stated at paras 223 to 227 of his judgment.
[243] In relation to the second question, namely whether VTB should be allowed to
amend its statement of case so as to add a claim of damages for breach of contract,
based upon “piercing the corporate veil”, I agree that permission should be refused,
for the reasons given by Lord Neuberger.
[244] Since the appeal is being dismissed, I also agree that the discharged freezing
order should remain discharged, and that the temporary freezing order should also
be discharged.
Appeal dismissed.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
**************************
KIRK DAHL, ET AL., Individually and
on Behalf of All Others Similarly Situated,
Plaintiffs
v.

CIVIL ACTION NO.:
07-12388-EFH

BAIN CAPITAL PARTNERS, LLC, ET AL.,
Defendants.
**************************

MEMORANDUM AND ORDER
March 13, 2013
This matter comes before the Court on thirteen motions for summary judgment. The
motions consist of one omnibus motion for summary judgment as to Count One of the Fifth
Amended Complaint filed jointly by the Defendants, one motion for summary judgment as to
Count Two filed by the Defendants named in that Count,1 and eleven separate motions for
summary judgment filed by each Defendant individually as to both counts.
I. Background. The Claims.
The Plaintiffs are former shareholders of a number of large public companies that were
subject to leverage buyout transactions (the “LBOs”)2 between 2003 and 2007. The Defendants

1

The Defendants named in Count Two are Bain, Blackstone, Carlyle, Goldman Sachs,
KKR, and TPG. Bain and KKR have been released.
2

The Fifth Amended Complaint states that:
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are financial firms which were involved with those transactions. The Defendants include ten large
private equity firms, including Apollo Global Management LLC (“Apollo”), Bain Capital Partners,
LLC (“Bain”), The Blackstone Group L.P. (“Blackstone”), The Carlyle Group, LLC (“Carlyle”),
Goldman Sachs Group, Inc. (“Goldman Sachs” or “Goldman”)3, Kohlberg Kravis Roberts &
Company, L.P. (“KKR”), Providence Equity Partners, Inc. (“Providence”)4, Silver Lake
Technology Management, L.L.C. (“Silver Lake”)5, TPG Capital L.P. (“TPG”), Thomas H. Lee
Partners, L.P. (“THL”). These firms are in the business of purchasing publicly-traded companies.
The eleventh Defendant, JP Morgan Chase and Co. (“JP Morgan”), is not a private equity firm
but provided financing and advice for some of the transactions at issue.
The Plaintiffs bring two claims pursuant to the Sherman Act, 15 U.S.C. § 1, on behalf of
themselves and others similarly situated, alleging that the Defendants illegally colluded to
artificially fix the sales prices of the companies in which Plaintiffs held securities. Plaintiffs

An LBO is a type of transaction in which a purchaser, often a private equity firm,
acquires substantially all of a company’s outstanding shares using some of its own
capital along with a substantial amount of debt financing. The purchaser then
typically takes the company private (by withdrawing its shares from the public
exchange), operates it for a period of time, and sells it or conducts a public
offering for its shares.
3

Defendant Goldman Sachs provided financial advice and financing for certain
transactions in addition to having a separate private equity division which was involved in the
purchase of some of the Target Companies.
4

Defendant Providence was limited to investing in the telecommunications, media and
technology industries and was only involved in the purchase of companies in those industries.
5

Defendant Silver Lake was bound by its Limited Partnership Agreements to invest only
in technology and technology-related growth industries and was only involved in the purchase of
the Target Companies in those industries.
2
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contend that they were, in turn, deprived of the true value of their stock.
Count One of the Fifth Amended Complaint alleges that “[b]eginning as early as mid-2003
and continuing until 2007 . . . Defendants and their co-conspirators engaged in a continuing
agreement, understanding, and conspiracy in restraint of trade to allocate the market for and
artificially fix, maintain, or stabilize prices of securities in club LBOs in violation of §1 of the
Sherman Act, 15 U.S.C. §1.” The Fifth Amended Complaint describes Count One as a single
“overarching conspiracy” which resulted in “suppressed competition in 19 of the largest LBOs –
and 8 related transactions – that closed between 2003 and 2007.”
The transactions at issue in Count One concerned the following companies (the “Target
Companies”): (1) PanAmSat; (2) AMC; (3) SunGard; (4) Neiman Marcus; (5) Michaels Stores;
(6) Aramark; (7) Kinder Morgan; (8) HCA; (9)Freescale; (10) Toys ‘R’ Us; (11) Texas Genco;
(12) Education Management; (13) Univision; (14) Harrah’s; (15) Clear Channel; (16) Sabre; (17)
Biomet; (18) TXU; (19) Alltel; (20) Philips/NXP; (21) Loews; (22) Vivendi; (23) Community
Health Systems; (24) Nalco; (25) Cablecom; (26) Susquehanna; and (27) Warner Music.
Of the twenty-seven transactions, nineteen were LBOs, six were non-LBOs, and two were
never consummated. Of the nineteen LBOs, Plaintiffs have standing to seek damages for
seventeen under Count One. The remaining ten transactions are alleged to be relevant to and
illustrative of the overarching conspiracy pled in Count One.
Count Two (referred to as “Count Two” or the “HCA Claim”) alleges a conspiracy
involving certain Defendants to rig bids and not to compete with respect to the leverage buyout
transaction of HCA, one of the Target Companies.
The Alleged Overarching Conspiracy.
3
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Plaintiffs contend that the evidence supports a finding of an overarching conspiracy on the
part of the Defendants to allocate the market for large LBOs. They contend that the evidence
establishes a motive on the part of the Defendants to conspire, an opportunity to do so, and
actions in furtherance of the overarching conspiracy, including the establishment of rules of
conduct. They further assert that the economic evidence supports a finding of an overarching
conspiracy.
Plaintiffs assert that the alleged overarching conspiracy was in effect by 2003. At that
time, the private equity industry had entered an era of “mega-fund” investment, making the
buyout of “mega-cap” targets – large multi-billion dollar companies – possible for a limited
number of private equity firms who could garner sufficient funds to compete for the transactions.
Plaintiffs assert that the late 1980s marked the last time the market conditions in the
industry were as fertile. During that time, the then-largest private equity firm, Defendant KKR,
conducted a $31 billion LBO of RJR Nabisco. Leading up to the RJR Nabisco transaction, a
bidding war between potential purchasers erupted, causing the price to rise substantially.
The transactions at issue were all “mega-cap” transactions and the Defendants, who are
some of the largest private equity firms in the world, constituted a portion of the limited pool of
potential participants in those transactions. Plaintiffs contend that Defendants understood that the
large amounts of capital and access to cheap debt could create an RJR Nabisco-like bidding war
for other large LBOs, where billions of dollars of capital could be deployed to muscle out
competition. Plaintiffs contend that Defendants understood that, by working together, they could
suppress competition and avoid another price escalation.
The Transactions.
4
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The evidence shows that the twenty-seven transactions were initiated by the boards of
directors of the Target Companies either on their own determination or in response to an inquiry.
When a potential sale was deemed desirable, the board of directors would often hire a financial
advisor, such as JP Morgan or Goldman Sachs, to administer the process. While the details of the
sales process for each transaction was set by each Target Company’s board of directors and
financial advisors, they generally took two different forms.
The first form was an auction, in which a Target Company would announce that it was for
sale and solicit bids pursuant to particular rules set up for the auction. The second form was a
proprietary deal, in which the Target Company would either deal with one buyer or a consortium
of buyers and sign an agreement for sale. The signed agreement would then be announced to the
public and the Target Company would have a period of time between the announcement of the
signed agreement and its formal closing to find a better offer. During this “go-shop” period, the
Target Company’s financial advisor “proactively goes out to buyers, and also responds to all
inquiries that are received, and tries to stimulate the interest and to create a higher bid for the
company.”
Plaintiffs contend that the alleged conspiracy was in operation from the 2003 Nalco
transaction until the 2007 Alltel transaction, affecting every transaction for the Target Companies
in the interim. The evidence of the Defendants’ conduct during those four years shows a
kaleidoscope of interactions among an ever-rotating, overlapping cast of Defendants as they
considered acquiring, attempted to acquire, or successfully acquired the Target Companies.
Plaintiffs assert that the evidence shows a pattern of conduct on the part of the Defendants
evidencing the alleged overarching conspiracy. They contend that Defendants employed certain
5
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practices or rules to effectuate the alleged overarching conspiracy and that these rules were
referred to as “club etiquette” and “professional courtesy” within the industry.
Plaintiffs assert the rules to be as follows: First, Defendants formed bidding clubs or
consortiums, whereby they would band together to put forth a single bid for a Target Company.
The Plaintiffs assert that the purpose of these bidding clubs was to reduce the already limited
number of private equity firms who could compete and to allow multiple Defendants to participate
in one deal, thereby ensuring that every Defendant got a “piece of the action.” Second,
Defendants monitored and enforced their conspiracy through “quid pro quos” (or the exchange of
deals) and, in the instances where rules were broken, threatening retaliatory action such as
mounting competition against the offending conspirator’s deals. Third, to the extent the Target
Company set up an auction, Defendants did their best to manipulate the outcome by agreeing, for
example, to give a piece of the company to the losing bidders. Fourth, Defendants refused to
“jump” (or compete for) each other’s proprietary deals during the “go shop” period. This gave
Defendants the comfort to know they could negotiate their acquisitions without the risk of
competitive bidding.
Bidding clubs.
Working together to jointly purchase the Target Companies was a common practice in the
industry. Transactions resulting from these consortiums were often referred to as “club deals.”
Each of the twenty-seven transactions for the Target Companies was such a “club deal,” in which
at least one consortium was formed. In almost all of the transactions, multiple consortiums of
Defendants (some including non-defendants) were formed.
While certain Defendants worked more often with other Defendants, the consortiums, as
6
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viewed across all the transactions, generally consisted of different groups of Defendants. In some
cases, certain Defendants that would work together in one transaction, would be in opposing
consortiums in other transactions. No single defendant was involved in every transaction.
The evidence shows that Defendants viewed “club deals” and the formation of
consortiums as having certain potential drawbacks, including governance confusion, lack of focus
and accountability, and a “group think” mentality, in which conventional wisdom was never
challenged. The evidence shows, however, that Defendants believed that working together also
provided many benefits, including the ability to complete larger transactions, share expertise,
minimize costs, and diversify risk.
Another benefit articulated by the Defendants was the reduction of competition. In many
instances, the Defendants’ executives observed that less competition was a beneficial effect of
forming consortiums, especially in larger transactions where the competition was already limited.6
The evidence shows that in some transactions certain Defendants invited other Defendants into a
consortium in order to remove them from the field of potential competitors.7 Other

6

For instance, a KKR executive observed that the SunGard LBO was a “good deal”
because “there was no competition.” Providence characterized SunGard as not “a large
competitive auction” and stated that “[t]here was actually less competition in [SunGard] than in
most smaller deals.” A KKR executive stated, in reference to the SunGard transaction, that “the
large PE universe was all working together,” and “there was no competition.”
7

For example, in referring to the Toys ‘R’ Us transaction, a KKR executive stated that
“[g]iven the increased size of the transaction, and our desire to effectively eliminate a competitor
from the auction process, we decided to partner with Bain and Vornando.” Likewise, during the
Freescale transaction, Blackstone executives wanted TPG to join their consortium in order to
“mitigate the risk of competition.” Similarly, during the Michaels Stores transaction, KKR
believed that Carlyle would be “very aggressive” and considered inviting Carlyle into its group
(with TPG and Apollo) as a “defensive measure” to mute any potential bid from Carlyle. In an
internal email, Carlyle executives indicated that partnering with Permira, a private equity firm that
is not a defendant, would “keep [the] only other knowledgeable party on [the] company out of
7
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correspondence suggest mutual agreements to join forces on a given deal for the purpose of not
driving up the price of the stock.8 Certain Defendants also used the threat of competition to
leverage their way into an established consortium.9 Plaintiffs assert that the evidence shows that
Defendants had the ability to finance many of the deals on their own, but instead chose to form
consortiums as a way to limit competition.
Quid pro quos.
Plaintiffs further assert that the Defendants made “quid pro quo” arrangements,
exchanging lucrative deals in an effort to limit competition. They cite to statements between
Defendants in which one Defendant believed the other owed it a deal or had an expectation of
reciprocation. The record is rife with instances of Defendants seeking to exchange participation
in each other’s deals. The Plaintiffs assert that this evidence shows that the Defendants monitored

competition.”
8

A Goldman executive testified, in reference to exclusivity agreements signed by other
Defendants during the Kinder Morgan transaction, that:
[I]t was my belief at this time that we had agreements that they either would work
with us or they would not compete against us . . . so it would not bode very well
for them to try to read the fine print of a document saying, well, we still could do
this, even though we agreed we wouldn’t do that.
A Blackstone executive wrote about Texas Genco that Blackstone’s message to TPG and
KKR is that it was “better for everyone to join forces and have a much higher chance of winning
the deal and not drive the price up.”
9

During the Texas Genco transaction, Blackstone planned follow-up calls with KKR and
TPG to deliver the message that if Blackstone is not made part of the TPG/KKR consortium
Blackstone can and will compete. During the Sungard transaction, a Blackstone memorandum
stated that “[a]s a result of the threat of our competing offer, the Silver Lake consortium invited
BCP [Blackstone Capital Partners]/TPG team to join its group.” During the Biomet transaction,
Warburg Pincus, a private equity firm that is not a defendant, along with the other consortium
members, decided to include Goldman, to ensure that Goldman did not “disrupt [the] process.”
8
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and enforced “at bat[s]” to ensure that each Defendant was properly rewarded for its participation
in the alleged overarching conspiracy.
The evidence, however, indicates that these “quid pro quo” arrangements were generally
made on a one-on-one basis and were predicated on prior working relationships. If a Defendant
had worked successfully with another Defendant on a prior deal, they would generally expect to
be invited into a subsequent deal.10
Many of the Defendants’ executives also knew each other personally and corresponded
informally. Contemporaneous emails and other documents created during the transactions at
issue show that executives of the Defendants appeared at the same events, communicated directly
with one another, and referred to each other by nicknames. The evidence also shows that these
executives invested in each other’s funds and worked together as they moved from firm to firm
over the years. In 2006, some of the executives of different Defendants formed the Private Equity
Council, “to promote and protect the interests of the private equity industry and its investors.”
Conduct during auctions.
Plaintiffs contend that the Defendants manipulated auctions by ignoring binding nondisclosure agreements and by secretly communicating price information to pre-determined auction
winners, who then offered the losers the opportunity to participate in the final deal.

10

For example, after the Cablecom and Nalco deals, Apollo’s executives continued to
demand payback from Goldman for inviting them into those deals. Goldman, in an effort to repay
these and other business opportunities, invited Apollo into the Kinder Morgan transaction. A
KKR executive, in another example, felt KKR was owed by Providence after the PanAmSat LBO,
telling a Providence executive: “I must say I am personally and we are institutionally very
disappointed in how you guys have handled this situation with us. After panamsat and sungard,
we should not be chasing after you guys to figure out a way to include us as real partners in susq
[Susquehanna].”
9
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The record contains a few communications indicating that certain Defendants did not want
to disclose to the Target Company that they had discussed joint bidding.11 The record also
contains a few instances of certain Defendants agreeing to bid separately and then potentially
coming together in later bidding rounds.12 The record, however, does not support the allegation
that Defendants were sharing price information or had predetermined winners. In fact, there are
many instances of contemporaneous communications on the record indicating that Defendants had
no predetermined winner and that certain Defendants had no knowledge of which party had won
the auction or at which price.13
Defendants assert that losing bidders were occasionally invited into final deals for the
reason that they had already conducted due diligence and were interested in the deal. There were
six transactions in which losing bidders were invited into final deals and only five transactions in

11

For example, in referring to Blackstone’s invitation to Goldman Sachs and Apollo to be
a part of the Nalco transaction, a Goldman internal email states, “[l]et’s be careful about what we
say about how the group comes together.”
12

For example, during the PanAmSat transaction, a Blackstone executive suggested that
Blackstone bid separately from Carlyle and Providence in the first round of the auction and then
the three firms could “come together in the second round.”
13

During the Alltel transaction, Goldman Sachs PIA and TPG executed a “dawn raid,”
hoping to close a deal for Alltel weeks before the bid deadline and before the “other two groups
[including other defendants] kn[e]w what hit them.” During the Clear Channel Transaction, there
was an “intense” auction that “squeezed every last penny” from the winning bidding group.
During the Michaels Stores transaction, the Defendants did not know each other’s bid because
KKR commented that anyone who bid higher than their $43.50/share bid (which did occur) would
have “crossed over into ‘stupid territory.’” In the Neiman Marcus transaction, the THL bidding
group submitted a “[b]lind” bid with “no sense on price.” Furthermore, when Bain learned about
the winning bid, it reacted: “WOW!!!!!!!!!! If we were going to lose, I am glad it is by a lot!! $1.5
billion of equity!!” During Clear Channel transaction, after losing to another bidder, KKR called
it a “very, very disappointing outcome,” and lamented that “it’s heart-breaking to lose,” but noted
that KKR “did everything [they] could and stretched very far.” During the Neiman Marcus
transaction, THL characterized TPG’s win as “[v]ery depressing.”
10
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which the losing bidders agreed to become part of the final deal. The instances where losing
bidders were invited to join a final deal involved different groups of Defendants and there are
many instances in which losing bidders were not invited into final deals.14
Jumping Deals.
Plaintiffs contend that, as part of the alleged overarching conspiracy, Defendants did not
“jump” each other’s proprietary deals and never submitted a topping bid after a Target Company
announced a signed agreement for sale. Plaintiffs further contend that, pursuant to the
overarching conspiracy, Defendants “stepped down” during the auction process to allow a
predetermined co-conspirator to win.
On the second day of the hearing on these motions, Plaintiffs chose to abandon the above
arguments regarding joint bidding, “quid pro quos” and bid rigging to focus on this allegation as
the gravamen of their overarching conspiracy claim. Plaintiffs’ attorney stated that, “[y]ou have
other activity that is illegal like bid rigging and other things like that but that's not the agreement.
The agreement is not to jump a signed deal or a deal that hit a certain level in an auction . . . .”
The Plaintiffs’ theory rests primarily on a contemporaneous email written by a TPG
executive during the Freescale transaction, which states “KKR has agreed not to jump our deal
since no one in private equity ever jumps an announced deal.”15 Plaintiffs contend that this

14

The six transactions in which losing bidders were invited into final deals were Clear
Channel, Education Management, Michaels Stores, Nalco, PanAmSat, and Philips/NXP. The
losing bidders did not choose to be part of the final Education Management transaction.
15

Plaintiffs also cite a number of other statements regarding the Defendants’ decisions to
“stand down.” For instance, regarding the Freescale transaction, a Blackstone executive stated
that “Henry Kravis [of KKR] just called to say congratulations and that they were standing down
because he had told me before they would not jump a signed deal of ours.” Regarding HCA, a
Blackstone executive stated, “[t]he reason we didn’t go forward was basically a decision on not
11
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statement, and other statements made during the Freescale and HCA transactions, in combination
the fact that no topping bids were made during any of the transactions’ “go-shop” periods,
evidence an overarching conspiracy on the part of the Defendants not to “jump” each other’s
announced agreements for sale.
Defendants contend that the TPG executive’s statement and other statements cited by the
Plaintiffs fail to evidence an overarching agreement. Defendants assert that those statements
merely show a recognition on the part of the Defendants that “jumping” an announced deal was
generally considered a poor business decision. Defendants assert that when a Target Company
has already entered into an agreement to be sold to a buyer, the presence in the agreement of
commonplace protection provisions makes it more costly for any party to submit competing bids.
Among these standard provisions are break-up fees (fees the company must pay the buyers
if the company terminates the deal for a different offer) and matching rights (rights giving the
current bidders the ability to match any competing offer made to the company after the current
bidders’ offer has been accepted). Defendants also contend that they independently decided not
to “jump” certain deals for fear of retaliation from other Defendants on other deals. Defendants
cite to contemporaneous correspondence indicating instances where Defendants were concerned
that others would “jump” their deals or considered “jumping” deals, but were dissuaded due to
potentially independent justifications.16 Defendants assert the small sample of transactions, as

jumping someone elses deal and creating rjr2 [referring to the Nabisco deal] . . . .” In another
example, a Carlyle executive stated that KKR had asked “the industry to step down on HCA.”
16

For instance, during the Aramark Deal, a Goldman Sachs executive cautioned that
announcing a buyout with a two-firm consortium “will hurt GS a lot and cause people to increase
the likely hood [sic] that they jump the [deal].” In regards to the Sungard transaction, a TPG
executive explained that being “aggressive,” would make “enemies,” with the other Defendants,
12
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limited by discovery, fails to show any systematic behavior indicating an agreement not to
compete.
Expert Reports.
Plaintiffs assert that economic evidence also supports an overarching conspiracy. They
cite to one of their experts, who reviewed the characteristics of the large LBO market during the
alleged conspiratorial era and concluded that there were more factors favoring the formation and
operation of a cartel than factors that would act against its formation. Plaintiffs also refer to two
of their other experts who concluded that actions taken by Defendants during the alleged
conspiratorial era were consistent with coordinated behavior and inconsistent with competition.
The HCA transaction.
Count Two of the Fifth Amended Complaint alleges a conspiracy involving certain
Defendants to rig bids and not to compete with respect to the leverage buyout transaction of
HCA, one of the Target Companies. The Defendants named in Count Two are Blackstone,
Carlyle, TPG, Goldman Sachs, Bain, and KKR. Bain and KKR have been released from the
claim. Blackstone, Carlyle, TPG, and Goldman Sachs are referred to as the “Remaining HCA
Defendants.” The HCA Transaction is also, as explained below, highly relevant to Count One.
The detailed circumstances surrounding the HCA transaction are as follows.
In 2006, HCA engaged Merrill Lynch to review various strategic alternatives to “enhance

“while perhaps benefiting noone [sic] but the [company’s] shareholders.” A Carlyle executive
stated, “[s]ome have proposed we try to compete by participating in a competing deal [HCA]. I
do not think that is a good idea for many reasons, but particularly because I do not want to be in a
pissing battle with KKR at the same time we are teaming on other deals elsewhere.” With respect
to Aramark, an Apollo executive concluded “we’d probably spend time and money and piss off
friends.”
13
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shareholder value.” In April 2006, Merrill Lynch met with representatives of Bain, KKR, and
Merrill Lynch Global Private Equity (collectively, the “HCA Sponsors”) to discuss the possibility
of an LBO transaction of HCA by the HCA Sponsors. HCA was viewed in the private equity
world as a healthcare industry leader with “topnotch” assets. In May 2006, HCA’s board of
directors granted the HCA Sponsors’ request to begin due diligence on HCA.
Rumors and Interest in the Deal.
By June 15, 2006 rumors about a potential purchase of HCA by the HCA sponsors had
begun to circulate. KKR reported to its investment committee: “We and Merrill have received
multiple inbound phone calls from both other sponsors and investment banks . . . .” Around that
time KKR stated “we have done our best to dispel the rumors with everyone other than
Warburg . . . [who we] have promised a place in the consortium provided they sit on the sidelines
for now, and Citigroup, to whom we have told that they will have a place in the financing as long
as they do not make outbound phone calls.”
Goldman Sachs learned of the potential HCA LBO in June, and was interested in being
involved. Ken Hitchner, Managing Director of Goldman Sachs, stated in an intra-office email that
Mike Michelson at KKR “has spent the last six months praising us and implying the next one was
ours.” Nat Zilkha at Goldman Sachs noted in his reply to Hitchner that Goldman Sachs had just
invited KKR into the Kinder Morgan deal. Blackstone likewise discussed the rumor stating in an
intra-office email: “We are definitely interested in exploring hca further.”
HCA Sponsors’ Negotiations.
On June 30, 2006, the HCA Sponsors contacted management and stated that they had
conducted sufficient due diligence to confirm their view that an LBO involving HCA was feasible
14

Case 1:07-cv-12388-EFH Document 763 Filed 03/13/13 Page 15 of 32

and that they expected to be in a position to determine whether to submit a proposal regarding
such a transaction by July 14, 2006. On that same day, HCA’s board of directors established a
Special Committee with the full power and authority to negotiate a possible acquisition of HCA
by the HCA Sponsors and any other alternatives and to engage Credit Suisse as financial advisor.
On July 3, 2006, the Special Committee rejected Bain and KKR’s request to approach
additional potential equity sources. According to a July 31, 2006 internal email from David
Bonderman of TPG (relating a conversation he had with Nate Thorne of Merrill Lynch), the
Special Committee rejected the request “so that there were enough firms outside the deal so that
there could be a competing offer and [the Special Committee] had left us [TPG] out of the
process on purpose for this reason.”
On July 18, 2006, Bain reported internally that the HCA Sponsors agreed on a price with
the Special Committee for the acquisition of HCA at $51.00 per share. On July 21, 2006, Credit
Suisse calculated, based upon Merrill Lynch’s July 20, 2006 “LBO Implications” report on HCA,
that HCA’s current value is $55.50 per share.
WSJ Article and Growing Interest in the deal.
On July 19, 2006, the Wall Street Journal published an article regarding rumors of a
potential LBO of HCA. Other private equity firms immediately considered the deal. On July 19,
2006, Goldman Sachs and Apollo began discussing the possibility of forming a consortium. On
July 19, 2006, Carlyle learned about an HCA LBO through the Wall Street Journal and began
internal discussions. Upon learning the news, Betchel of Carlyle put a call into Michelson of KKR
about joining KKR’s consortium. TPG, likewise, spent days trying to contact Michelson and Bain
to request involvement in the HCA deal.
15
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Announcement of the HCA Sponsors’ Agreement.
On the morning of July 24, 2006 the HCA’s board of directors announced it had approved
a merger agreement with the HCA Sponsors. HCA was, therefore, the HCA Sponsor’s
proprietary deal. The price for HCA was $51.00 per share, which “represented a premium of
approximately 18% to the closing share price of the HCA common stock on July 18, 2006, the
last trading day prior to press reports of rumors regarding a potential acquisition of the
Company.” The approved merger agreement included a fifty-day “go shop” provision that
permitted competing consortiums to form and submit superior proposals from July 24, 2006
through September 12, 2006. The same day, Boon Sim of Credit Suisse First Boston (“CSFB”),
the lead advisor for the Special Committee of the HCA board of directors, asked a number of
fellow CSFB employees to call the big private equity firms about HCA.
Flurry of Activity Amongst the Remaining HCA Defendants.
Following the announcement of the merger, there was a flurry of activity amongst the
remaining HCA Defendants over the following ninety-six hours. The communications indicate
interest in HCA and a desire to potentially form a competing consortium. The evidence includes
an assessment of a potential purchase price at price per share that was higher than the one agreed
to by the HCA sponsors and a report stating that “HCA is a high quality hospital company trading
at the low end of historical averages” with “good market positions in growing markets.”
An Abrupt-Stand Down by the Remaining HCA Defendants.
On the morning of July 27, 2006, all four Remaining HCA Defendants had abruptly
notified KKR directly of their decision not to compete on HCA. Jonathan Coslet of TPG emailed
TPG’s top executives: “I spoke to both Michaelson [KKR] and Paglicua [Bain] and told them we
16
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had decided to pass on the HCA situation.” On July 26, 2006, KKR sent an intra-office email
stating that “TPG and GS have both informed us that they will not compete” on HCA. On July
26, 2006, Henry Kravis of KKR sent an intra-office email to his top executives stating: “I
received a call from Tony James [of Blackstone] today. He called to tell me that Blackstone was
not going to bid on HCA. Happy to give you additional color if you want it.” Two days later, a
Carlyle executive wrote to Alex Navab of KKR: “I left you a voicemail. We are NOT forming a
competing group (although we have received many calls), we are not signing an NDA, we are not
taking any info and we will not in any way interfere with your deal. We would, of course, love to
join you if you need any more equity, but rest assured that you will not see us in any other context
on HCA.” These notifications came within ninety-six hours of the fifty-day “go shop” period
having commenced.
Reasons for the Stand-Down.
After TPG’s Jonathan Coslet informed TPG’s key executives of the decision to “stand
down” on HCA, TPG’s Philippe Costeletos replied: “Probably the right decision even though I
hate to see a good deal get away. I guess we’ll find out some day how much our relationship
means to them.” Coslet responded to Costeletos: “Yup. All we can do is do onto others as we
want them to do unto us . . . it will pay off in the long run even though it feels bad in the short
run.”
On July 29, 2006, Costeletos e-mailed David Bonderman and Coslet stating that he
delivered the same message to Merrill Lynch that TPG had delivered to KKR and Bain, namely
that “we [at TPG] were extremely disappointed” not to be included in the consortium and “while
we considered a competing bid [for HCA], we felt that our relationship with them, KKR and Bain
17

Case 1:07-cv-12388-EFH Document 763 Filed 03/13/13 Page 18 of 32

was more important.”
On July 28, 2006, Joseph Baratta of Blackstone in Europe emailed Neil Simpkins of
Blackstone asking about HCA. Mr. Simpkins responded that “the reason we didn’t go forward
was basically a decision on not jumping someone elses deal and creating rjr 2 with us as kkr . . . .”
Baratta responded: “I think deal represents good value and is a shame we let kkr get away with
highway robbery but understand decision. There may also be something else at play with henry
[Kravis of KKR] and steve [Schwartzman of Blackstone].”
In response to their decision not to pursue HCA, a Blackstone executive wrote that “Pags
[Pagliuca of Bain] probably will be able to steal the company.” On July 27, 2006, another
Blackstone executive wrote, “[a]fter some soul searching, we decided wisdom was better part of
valour and passed on hca. . . . charlie was right; we are a bunch of p**s*es—I am on plane and
will call you both with the rationale although it still drives me crazy.”
On August 1, 2006, Tony James of Blackstone briefly contemplated bidding for HCA after
“vigorous competition” by KKR on the Philips transaction in which KKR prevailed in an auction,
but Neil Simpkins suggested not even signing a confidentiality agreement unless they planned to
win because “we [would] just lose all the value we gained by dropping a week ago . . . .” On July
26, 2006, Steve Wise of Carlyle sent an intra-office email stating “I think we should drop out of
the CSFB process. Otherwise, we may be sending a bad signal to KKR/Bain.” The same day,
David Rubenstein of Carlyle sent an intra-office email stating that HCA “is over” and that “[n]o
group is being formed to top the offer.”
Evidence of an Agreement to Stand-Down.
On August 7, 2006, Larry Berg of Apollo wrote an internal email to Mark Rowan of
18
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Apollo about HCA and rumors that Apollo and Warburg may form a competing consortium.
Berg questioned whether “apollo would want to topple a kkr deal.” He concluded his email with
an observation about KKR: “p.s. be careful of the kkr call. They offered Warburg a piece but
they turned it down because it was too small. I’m sure they offered tpg a piece to stand down.
We’re not in that boy’s club yet and let’s not agree to stand down too quickly and meekly. I’m
tired of mike michaelson ignoring us.”
On September 11, 2006 in an intra-office email exchange between top executives of
Carlyle who had just learned that KKR had decided to compete for their Freescale deal, Daniel F.
Akerson of Carlyle responded: “And just think, KKR asked the industry to step down on HCA.”
Second Agreement to Stand-Down on HCA.
In September, 2006, a consortium of Blackstone, Carlyle, TPG, and Permira were
negotiating the buyout of Freescale. On September 10, 2006, KKR, Silver Lake, Bain, and Apax
Partners Worldwide delivered to Freescale’s board an unsolicited written indication of interest to
acquire Freescale.
The next day, Blackstone, in apparent retaliation, immediately contemplated a bid to buy
HCA at $55 per share. The following day, September 12, 2006, a proposed buying consortium of
Blackstone, TPG, Carlyle and Permira was considering HCA. The same day, Tony James of
Blackstone called George Roberts of KKR to say Blackstone signed a confidentiality agreement
on HCA.
On September 15, 2006, KKR immediately withdrew its interest in Freescale. That same
day, the Freescale board of directors accepted the Blackstone consortium’s bid to buy the
company at $40.00 per share and entered into a definitive agreement with that consortium that
19
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afternoon. Tony James wrote that night: “Henry Kravis just called to say congratulations and
that they were standing down because he had told me before they would not jump a signed deal of
ours.”
That same night, September 15, 2006, George Roberts of KKR wrote Tony James of
Blackstone: “Congrats. Pls give me a call on my cell.” Two days later, Tony James responded:
Thx for the call George. I talked to Henry [Kravis] Friday night and he was good
enough to call Steve [Schwarzman] Saturday. We would much rather work with
you guys than against you. Together we can be unstoppable but in opposition we
can cost each other a lot of money. I hope to be in a position to call you with a
large exclusive PTP [public to private] in the next week to 10 days. You are the
natural but we need to get management’s clearance. Sorry for the email but I
don’t have your cell number. Tony.

George Roberts responded the same day: “Agreed.”
On the morning of September 16, 2006, Henry Kravis wrote an internal e-mail to his
KKR top executives: “I spoke with Tony James last night and Steve Schwarzman this morning
re Freescale. They are very happy campers that we are not going any further, since they now
have a signed agreement. We got lucky!!!! They told me that they are working on a large one,
which they say is ‘right up our alley’ and they will be happy to have us work with them. We will
see!!!” A September 16, 2006, Carlyle internal email stated: “As you may have heard, kkr is
dropping out [on FreeScale]. Kravis says he would not have upset the previous deal if he had
known how close we were. But that cost us eight hundred million.” In the same email chain on
September 16, 2006, Carlyle confirmed that Blackstone had already “dropped HCA.”
On September 16, 2006, after learning that KKR had decided to withdraw from Freescale,
a Goldman Sachs executive observed “club etiquette prevails . . . .” On September 19, 2006,
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John Marren of TPG, wrote in an email concerning the Freescale LBO that “KKR has agreed not
to jump our deal since no one in private equity ever jumps an announced deal.”
Due Diligence.
The KKR led consortium took nearly seven weeks to perform due diligence on a potential
LBO of HCA and to make a determination to propose an initial offer per share for HCA. On the
other hand, within forty-eight hours of the fifty-day “go shop” period having commenced, all four
Remaining HCA Defendants agreed not to compete with the KKR-led consortium. KKR’s Mike
Michelson testified at a deposition that due diligence could not have been completed in such a
short period of time.
HCA as an Investment.
KKR’s $1.2 billion investment in HCA nearly doubled in value to $2 billion in four years.
Lack of Competition for HCA.
From July 24, 2006 through September 12, 2006 (the fifty-day “go shop” period),
representatives of Credit Suisse and Morgan Stanley contacted parties that they believed, based
on size and business interests, would be capable of, and might be interested in, consummating an
acquisition of HCA. No party submitted a competing proposal for HCA. The HCA deal closed
on November 11, 2006 at $51.00 per share without any other private equity firm having submitted
a competing bid.
II. Legal Standards. The Summary Judgment Standard.
Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed.R.Civ.P.
56(c). In ruling on a summary judgment motion, the Court views the record “in the light most
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favorable to the nonmovant.” Hoffman v. Applicators Sales and Service, Inc., 439 F.3d 9, 11 (1st
Cir. 2006) (citing Santiago-Ramos v. Centennial P.R. Wireless Corp., 217 F.3d 46, 50 (1st Cir.
2000)). All reasonable inferences are to be drawn in the favor of the nonmoving party.
Poulis-Minott v. Smith, 388 F.3d 354, 361 (1 Cir. 2004).
Section 1 of the Sherman Antitrust Act.
Section 1 of the Sherman Act prohibits “every contract, combination . . . or conspiracy, in
restraint of trade or commerce among the several States . . . .” 15 U.S.C. § 1. A Section 1 claim
requires “(1) the existence of a contract, combination or conspiracy; (2) that the agreement
unreasonably restrained trade . . . and (3) that the restraint affected interstate commerce.” Lee v.
Life Ins. Co. of N. Am., 829 F.Supp. 529, 535 (D.R.I. 1993), aff'd, 23 F.3d 14 (1st Cir. 1994).
Permissible Inferences for Establishing the Existence of an Antitrust Conspiracy.
“Section 1 by its plain terms reaches only ‘agreements’—whether tacit or express.” White
v. R.M. Packer Co., Inc., 635 F.3d 571, 575 (1st Cir. 2011) (citing Bell Atl. Corp. v. Twombly,
550 U.S. 544, 553, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). “It does not reach independent
decisions, even if they lead to the same anticompetitive result as an actual agreement among
market actors.” White, 635 F.3d at 575. Accordingly, in order to survive summary judgment,
plaintiffs must produce direct or circumstantial evidence that is not only consistent with
conspiracy, but “tends to exclude the possibility of independent action.” Monsanto Co. v.
Spray–Rite Serv. Corp., 465 U.S. 752, 767, 104 S.Ct. 1464, 79 L.Ed.2d 775 (1984).
While the summary judgment standard, as set forth above, requires all reasonable
inferences to be drawn in favor of the nonmoving party, the Supreme Court has “limit[ed] the
range of permissible inferences from ambiguous evidence in a § 1 case,” holding that “conduct as
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consistent with permissible competition as with illegal conspiracy does not, standing alone,
support an inference of antitrust conspiracy.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 588, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). “[I]n other words, [plaintiffs] must
show that the inference of conspiracy is reasonable in light of the competing inferences of
independent action . . . .” Id.
Evidence that tends to exclude the possibility of independent action may include “parallel
behavior that would probably not result from chance, coincidence, independent responses to
common stimuli, or mere interdependence unaided by an advance understanding among the
parties,” Twombly, 550 U.S. at 556 n.4 (internal citations omitted), or “uniform behavior among
competitors, preceded by conversations implying that later uniformity might prove desirable or
accompanied by other conduct that in context suggests that each competitor failed to make an
independent decision,” Brown v. Pro Football, Inc., 518 U.S. 231, 241, 116 S.Ct. 2116, 135
L.Ed.2d 521 (1996) (internal citations omitted).
Establishing the Existence of an Overarching Conspiracy.
Where a single, overarching conspiracy derived from discrete incidents is alleged, as is the
case in Count One, the evidence must establish a “‘larger picture’ from which inferences of a
wider conspiracy can be drawn . . . .” In re Iowa Ready-Mix Concrete Antitrust Litigation, 768
F.Supp.2d 961, 975 (N.D. Iowa 2011). In determining whether such a “larger picture” exists,
Courts, in other contexts, have looked for “(1) a common goal, (2) interdependence among the
participants, and (3) overlap among the participants.” See, e.g., U.S. v. Portela, 167 F.3d 687,
695 (1st Cir. 1999) (drug conspiracy case); U.S. ex rel. Miller v. Bill Harvert Int’l Const., Inc.,
608 F.3d 871, 899 (False Claims Act case).
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A “common goal” exists where there is “one objective, or set of objectives, or an overall
objective to be achieved by multiple actions.” U.S. v. Richerson, 833 F.2d 1147, 1153 (5th Cir.
1987) (quoting United States v. Perez, 489 F.2d 51, 62 (5th Cir.1973), cert. denied, 417 U.S.
945, 94 S.Ct. 3067, 41 L.Ed.2d 664 (1974) (internal quotations omitted)); see In re High-Tech
Employee Antitrust Litigation, 856 F.Supp. 2d 1103, 1119 (N.D. Cal. 2012) (in a Section 1 case,
a common goal exists where six discrete agreements were identical and agreed to in secrecy by
closely connected executives of defendant companies within a span of two years). “Where the
evidence demonstrates that all of the alleged co-conspirators directed their efforts towards the
accomplishment of a single goal or common purpose, then a single conspiracy exists.” U.S. v.
Richerson, 833 F.2d at 1153.
“Interdependence” can be established where “the activities of one aspect of the scheme are
necessary or advantageous to the success of another aspect of the scheme.” U.S. v. Portela,
167 F.3d 687, 695 (1st Cir. 1999) (quoting United States v. Wilson, 116 F.3d 1066, 1075-76 (5th
Cir. 1997) (internal quotations omitted)); see In re Magnesium Oxide Antitrust Litigation, 2011
WL 5008090 (D. NJ 2011) (in a Section 1 case, a single, overarching conspiracy exists where one
agreement not to compete with respect to one product was occasioned by a second agreement to
allocate the market with respect to another product). In the criminal context, courts have
concluded that “[e]ach individual must think the aspects of the venture interdependent, and each
defendant's state of mind, and not his mere participation in some branch of the venture, is key.”
Portela, 167 F.3d at 695 (explaining that “a single [drug] conspiracy [exists] if the continued
health of the trafficking and distribution network necessarily depends on the continued efforts of
multiple suppliers”).
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“The ‘overlap’ requirement can be satisfied by the pervasive involvement of a single ‘core
conspirator,’ a hub character . . . .’” Portela, 167 F.3d at 695. While it is not necessary that
every defendant participate in every transaction, id., the mere overlap of some of the defendants in
some of the transactions is, on its own, insufficient to establish an overarching agreement. See
Precision Associates, Inc. v. Panalpina World Transport (Holding) Ltd., 2011 WL 7053807, *29
(E.D.N.Y 2011) (“Some overlapping parties” were insufficient to show that various conspiracies
were “formulated pursuant to an overarching scheme.”); In re Iowa Ready-Mix Concrete
Antitrust Litigation, 768 F.Supp.2d 961, 975 (N.D. Iowa 2011).
“[W]hile the analysis of ‘common goals,’ ‘interdependence,’ and ‘overlap’ is useful for
resolving challenges to the sufficiency of the evidence . . . [the courts have] looked beyond any
such lists of factors to ‘the totality of the evidence’ in determining whether there is factual support
for a finding of a single conspiracy.” Portela, 167 F.3d at 696.
III. Analysis. Count One: Overarching Conspiracy.
The sole issue that must be determined by this Court as to Count One is whether there is
sufficient evidence to create a genuine issue as to the existence of an overarching conspiracy.
The majority of the evidence that Plaintiffs cite as support for their position consists of the
Defendants’ decisions to partner with one another to pursue the purchase of the Target
Companies. Joint bidding and the formation of consortiums, however, are, as Plaintiffs concede,
established and appropriate business practices in the industry. Like the purchase of any other
asset, parties may join together to purchase large public companies. Defendants have cited
evidence indicating that such partnerships are beneficial to the individual Defendant for a number
of reasons that are unrelated to any alleged overarching conspiracy, including the fact that such
25
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partnerships minimize the costs and the risk for each partner. The existence of these partnerships
is, therefore, just as consistent, if not more consistent, with a widely-accepted and independent
business strategy, as it is with a vast price-fixing conspiracy.
The occasional inclusion of a losing bidder in a final deal is no different. A losing bidder
that has interest, knowledge and the ability to contribute to a final transaction may be invited into
a consortium for the same reasons that any Defendant was originally invited into a consortium.
Each consortium member may want to, among other things, further minimize its costs and risk
even after the bidding has ended. Such conduct, on its own, does not suggest an overarching
conspiracy. Nor does the Defendants’ occasional acknowledgment that joint bidding may
minimize competition. A Defendant interested in a specific transaction may have an independent
motivation to form a consortium to minimize competition as to a single transaction that is
unrelated to a market-wide, price-fixing conspiracy.
Furthermore, the frequent communications, friendly relationships and the “quid pro quo”
arrangements between Defendants can be thought of as nothing more than the natural
consequences of these partnerships. Defendants that have previously worked together or are
currently working together would be expected to communicate with each other and to exchange
business opportunities. That is the very nature of a business relationship and a customary practice
in any industry. Accordingly, the mere fact that Defendants are bidding together, working
together, and communicating with respect to a specific transaction does not tend to exclude the
possibility that they are acting independently across the relevant market.
The Plaintiffs further contend that the Defendants’ motivations to avoid creating RJR
Nabisco-like price runups suggests the existence of an overarching conspiracy. A Defendant’s
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decision not to pursue a specific transaction, however, is, without more, legally insufficient to
allow an inference of a market-wide price-fixing scheme. There is no legal requirement that
Defendants compete or, for that matter, inflate the price of a Target Company. At some point in
the process, each Defendant will either win the transaction or “step down” to avoid purchasing a
potentially overvalued asset. The decision as to whether to continue to pursue a given transaction
or to “step down” is a fundamental function of the private equity business. There are enumerable
reasons why a given Defendant would make the individual decision to pass on a specific
transaction.
The Defendants’ alleged motivations to maintain friendly relationships with other
Defendants in the industry further fail to suggest the existence of a market-wide conspiracy. A
Defendant who is acting independently would have the same motivation. Each Defendant may
simultaneously, but independently, institute a policy of not inciting retaliation from other
Defendants. As the Supreme Court and First Circuit have noted, such instances exist where
independent actions can lead to less competitive results. See, e.g., White, 635 F.3d at 575. Thus,
the fact that Defendants failed to compete with the same ferocity of prior eras or were concerned
that their actions would incite retaliation cannot provide an inference of an overarching
conspiracy.
The evidence of each specific transaction, including Defendants’ communications with
each other, for the most part, fails to connect to a “larger picture” of an overarching conspiracy.
Even where the evidence suggests misconduct related to a single transaction, there is largely no
indication that all the transactions were, in turn, connected to a market-wide agreement. Rather,
the evidence shows a kaleidoscope of interactions among an ever-rotating, overlapping cast of
27
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Defendants as they reacted to the spontaneous events of the market. While some groups of
transactions and Defendants can be connected by “quid pro quo” arrangements, correspondence,
or prior working relationships, there is little evidence in the record suggesting that any single
interaction was the result of a larger scheme. Furthermore, unlike other cases where an
overarching conspiracy was found, here there is no single Defendant that was involved in every
transaction or other indication that the transactions were interdependent.17
When pressed at the second day of oral argument for the evidence supporting the “larger
picture,” the Plaintiffs largely abandoned the above arguments to focus on the following statement
by a TPG executive regarding the Freescale transaction, a proprietary deal: “KKR has agreed not
to jump our deal since no one in private equity ever jumps an announced deal.” Plaintiffs contend
that this statement, in combination with the fact that Defendants never “jumped” a deal during the
“go-shop” period,18 as well other statements such as the Goldman Sachs executive’s observation

17

The Court further concludes that the Plaintiffs’ experts’ opinions fail to support an
inference of an overarching agreement. The evidence on the record is not of a nature that
requires an expert’s insight nor is there an indication that the experts were applying the correct
legal standard in determining the existence of an overarching conspiracy. Most significantly,
however, the experts’ ultimate conclusions do not provide a permissible inference under the
controlling case law. The conclusions that there are “factors favoring the formation and operation
of a cartel” or conduct “consistent with coordinated behavior and inconsistent with competition”
do not exclude the possibility of independent action. As the case law makes clear, parallel
behavior that is inconsistent with competition may result from independent action.
18

Although Plaintiffs contend that this statement applies to all deals, including auctions,
the statement was made in the context of a proprietary deal and references “jumping” announced
deals, which applies only to the nine proprietary purchases for sale where a deal is reached,
announced publicly, and shopped to the market. Furthermore, Defendants’ conduct during
auctions does not provide any discernable pattern of behavior suggesting that Defendants were
uniformly “stepping down.” The auction process is, moreover, essentially different from the
proprietary process, where “jumping” an announced purchase for sale during the “go shop” period
is of the very nature of that process.
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that “club etiquette prevail[ed],” with respect to the Freescale transaction, provides a permissible
inference of an overarching conspiracy.
The statement that “no one in private equity ever jumps an announced deal” and the fact
that no announced deals for the propriety transactions at issue were ever “jumped,” tends to show
that such conduct was the practice in the industry. On its own, these two pieces of evidence
would be insufficient to provide a permissible inference of an overarching conspiracy. They do
not tend to exclude the possibility that each Defendant independently decided not to pursue other
Defendants’ proprietary deals because, for instance, a pursuit of such deals was generally futile
due to matching rights.
When viewed in combination with the Goldman Sachs executive’s statement and in the
light most favorable to the Plaintiffs, however, the evidence suggests that the practice was not the
result of mere independent conduct. Rather, the term “club etiquette” denotes an accepted code
of conduct between the Defendants.19 Taken together, this evidence suggests that, when KKR
“stepped down” on the Freescale transaction, it was adhering to some code agreed to by the
Defendants not to “jump” announced deals. The Court holds that this evidence tends to exclude
the possibility of independent action. Count One may, therefore, proceed solely on an alleged
overarching agreement between the Defendants to refrain from “jumping” each other’s announced
proprietary deals.
Plaintiffs persistent hesitance to narrow their claim to something cognizable and supported

19

The term “club” is defined as “an association of persons for some common object usu.
jointly supported and meeting periodically.” WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY
252 (1984). The term “etiquette” is defined as “the code of ethical behavior among the members
of a profession.” RANDOM HOUSE WEBSTER’S COLLEGE DICTIONARY 449 (2nd Ed. 1998).
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by the evidence has made this matter unnecessarily complex and nearly warranted its dismissal.
Nevertheless, the Court shall allow the Plaintiffs to proceed solely on this more narrowly defined
overarching conspiracy because the Plaintiffs included allegations that Defendants did not “jump”
each other’s proprietary deals in the Fifth Amended Complaint and argued in response to the
present motions that the evidence supported these allegations. Furthermore, the Court concludes
that a more limited overarching conspiracy to refrain from “jumping” each other’s proprietary
deals constitutes “a continuing agreement, understanding, and conspiracy in restraint of trade to
allocate the market for and artificially fix, maintain, or stabilize prices of securities in club LBOs”
as alleged in Count One of the Fifth Amended Complaint.
The Defendants’ Omnibus Motion as to Count One is, therefore, denied. The Plaintiffs
may proceed under Count One solely on an alleged overarching agreement between the
Defendants to refrain from “jumping” each other’s announced proprietary deals.
JP Morgan’s individual motion is allowed. The evidence does not establish that JP
Morgan was in the business of bidding on Target Companies and does not otherwise support its
participation in the narrowed overarching conspiracy. The Court shall entertain renewed
individual motions for summary judgment from the other Defendants contending that the evidence
does not create a genuine dispute as to their participation in the more narrowly-defined
overarching conspiracy.
Count Two: the HCA Claim.
Unlike Count One, Count Two does not require the showing of a “larger picture.” The
only issue relevant to Count Two, is whether the evidence provides a permissible inference of an
agreement to “stand down” as to the HCA transaction only. The Court holds that the evidence
30

Case 1:07-cv-12388-EFH Document 763 Filed 03/13/13 Page 31 of 32

does provide such an inference.
The evidence establishes that each Remaining HCA Defendant showed interest in the
HCA transaction, but promptly “stepped down” from making a topping bid within 48 hours of the
commencement of the fifty-day “go-shop” period. The evidence further shows that the Remaining
HCA Defendants communicated their decision to “step down” on HCA to KKR or Bain within
ninety-six hours of the commencement of the “go shop” period and subsequently lamented having
forgone a potentially lucrative deal. While this uniform conduct on the part of the Remaining
HCA Defendants would not, on its own, support an inference of a conspiracy as to HCA, in
combination with at least two statements made by executives of the Remaining HCA Defendants,
it does support such an inference.
The first statement was made during an intra-office email exchange between top
executives of Carlyle after they had learned that KKR had decided to compete for Freescale, a
transaction for which Carlyle was close to an agreement. The statement reads, “And just think,
KKR asked the industry to step down on HCA.” This statement is significant for two reasons.
First, it suggests that the Remaining HCA Defendants did not pursue the HCA transaction
because they had previously agreed to do what KKR had asked, namely to “step down” on HCA.
Second, the shock conveyed in the statement by the Carlyle executive at KKR’s decision to
pursue Freescale indicates that KKR’s decision was a breach of its agreement not to pursue
Freescale.
The second statement was made by a Blackstone executive after KKR had ultimately
decided to pass on Freescale. It reads, “Henry Kravis [of KKR] just called to say congratulations
and that they were standing down because he had told me before they would not jump a signed
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deal of ours.” This statement suggests there was a previous agreement not to “jump” Freescale
and that KKR had decided to adhere to that agreement. Furthermore, in combination with the
rest of the evidence, the statement provides an inference that the decision by the Remaining HCA
Defendants to “step down” on HCA was in exchange for KKR not competing for Freescale.
These statements tend to exclude the possibility that the Remaining HCA Defendants’
uniform conduct was the result of independent actions. The Remaining HCA Defendants’
motions as to Count Two are, therefore, denied.
In sum, the Defendants’ omnibus motion as to Count One (Docket No. 630) is DENIED
with respect to the overarching conspiracy relating to the proprietary deals. JP Morgan’s
individual motion (Docket No. 643) is ALLOWED. The remaining Defendants’ individual
motions (Docket Nos. 620, 622, 624, 626, 629, 633, 635, 636, 639, 644) are DENIED as to
Count One but may be renewed to address the evidence regarding their participation in the more
narrowly-defined overarching conspiracy. The HCA Defendants’ motions as to Count Two (No.
641, 639, 626, 622, 620) are DENIED.
SO ORDERED.

/s/ Edward F. Harrington
EDWARD F. HARRINGTON
United States Senior District Judge
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TAKEOVER APPEAL BOARD
PRINCIPLE CAPITAL INVESTMENT TRUST PLC (“PCIT”)
DECISION OF THE TAKEOVER APPEAL BOARD

THE APPEAL
1.

The Takeover Appeal Board (consisting of Lord Steyn (the Chairman), Sir
Martin Nourse (the Deputy Chairman), Mr Kenneth Ayers, Mr John Grieves
and Mr Simon Robey) met to hear an appeal against a decision of the Hearings
Committee of the Takeover Panel dated 30 April 2010. The decision appealed
against was made under the chairmanship of Mr Peter D.J. Scott QC, who sat
with eleven other members of the Hearings Committee.

2.

The Hearings Committee concluded that :(i)

on 27 March 2009, 6,700,000 shares in PCIT were acquired by a
concert party comprising Mr Daniel Posen (“Mr Posen”) and parties
acting on the direction of Mr Brian Myerson (“Mr Myerson”) and Mr
Brian Padgett (“Mr Padgett”) in a deliberate attempt to circumvent the
requirement under Rule 9 of The City Code on Takeovers and Mergers
(the “Code”) to make an offer to shareholders of PCIT generally;

(ii)

in breach of their obligations to assist the Panel, Mr Myerson, Mr
Padgett and Mr Posen subsequently attempted in their dealings with
the Executive to conceal from the Executive the circumstances relating
to the acquisition of these shares, to present a false picture of what
TAKEOVER APPEAL BOARD

10 PATERNOSTER SQUARE LONDON EC4M 7DY TEL. 020 7382 9026 FAX. 020 7236 7005
www.thetakeoverappealboard.org.uk

2

happened, to conceal the breaches of the Code involved and, in Mr
Posen’s case, not to disclose to the Executive the source of the funds
used to purchase the shares;
(iii)

it should publish a formal Panel Statement in accordance with
paragraph 11(b)(v) of the Introduction to the Code indicating that Mr
Myerson, Mr Padgett and Mr Posen are persons who in the Hearing
Committee’s opinion are not likely to comply with the Code;

(iv)

the statement in paragraph (iii) above should remain effective for a
period of three years from the date of publication of the decision; and

(v)

a mandatory offer to be made to all remaining shareholders of PCIT to
give effect to Rule 9 of the Code need not be required.

3.

The decision of the Hearings Committee runs to 56 pages and annexures. At
this stage the Board observes that it is a detailed analysis of the issues which
arise. The decision has not so far been made public. The Board now attaches
the decision of the Hearings Committee to its decision on the appeal. It reveals
the contextual scene and enables the Board to deal with the appeal
economically.

4.

On 5 May 2010, a Notice of Appeal by Mr Myerson and Mr Padgett against the
decision of the Hearings Committee was filed. The grounds and basis set out in
that Notice of Appeal were as follows:
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(i)

that the Hearings Committee is insufficiently independent and
impartial for the purposes of Article 6 of the European Convention on
Human Rights; and

(ii)

that the Hearings Committee erred in its approach to the underlying
evidence in that it failed properly or at all to assess, consider or weigh
the evidence that it heard. The findings that it reached were contrary to
the weight of the evidence and/or perverse.

The remedy requested by Mr Myerson and Mr Padgett in the Notice of Appeal
was as follows:
(i)

a complete rehearing of the case against them and for the dismissal of
the charges against them;

(ii)

alternatively, for the Board to substitute a private or public censure for
the sanction of cold-shouldering;

(iii)

further in the alternative, for the Board to reduce the period of coldshouldering to 6 months.

5.

On 5 May 2010, on the condition that any of Mr Myerson, Mr Padgett or Mr
Posen were to file a Notice of Appeal, the Executive filed a Notice of Appeal
against the decision of the Hearings Committee as follows:
(i)

the formal Panel Statement to be made in accordance with paragraph
11(b)(v) of the Introduction to the Code being effective for a period of
only three years from the date of its publication as opposed to a period
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of five years as submitted at the hearing of the Hearings Committee on
behalf of the Executive; and
(ii)

the Hearings Committee’s conclusion that, in the exceptional
circumstances of the case, it would not be appropriate for Pointer (as
defined in the decision) to make an offer, pursuant to Rule 9 of the
Code, to the continuing shareholders of PCIT.

The Executive later confirmed that the Executive would not pursue an appeal
on point (ii).

6.

On 5 May 2010, Mr Posen sent an email for the attention of the Board pursuant
to Rule 1.2 of the Rules of the Takeover Appeal Board submitting his Notice of
Appeal which stated that:
(i)

the Notice of Appeal of Mr Posen was to adopt the content of any
Notice of Appeal lodged by Mr Myerson and/or Mr Padgett in so far as
any matters related to Mr Posen;

(ii)

Mr Posen would rely upon his written submission, the evidence that
was filed on his behalf and all correspondence filed by Mr Posen and
his representatives in the proceedings of the Hearings Committee;

(iii)

Mr Posen also appealed any other part of the decision that was not
appealed by Mr Myerson and Mr Padgett, as it related solely to Mr
Posen on the same grounds and basis.

On 17 May 2010, Mr Posen’s solicitors, clarified his position with regards to
his involvement in the appeal process, which was as follows:
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(i)

Mr Posen stated that he had been drawn into the appeal process by
reason of the Executive’s appeal against the penalty imposed on him,
and that Mr Posen responded to that appeal by way of cross-appeal
adopting the submissions of Mr Myerson and Mr Padgett;

(ii)

Mr Posen did not intend to participate actively in the appeal process,
and had instructed his legal advisers not to attend a directions hearing
to be held on 21 May 2010;

(iii)

Mr Posen requested to be copied on all communications in relation to
the appeal.

7.

On 21 May 2010, a directions hearing before the Chairman of the Takeover
Appeal Board was held to determine the procedure in relation to the appeal
hearing.

Pursuant to Rule 2.6 of the Rules the Chairman may give such

procedural directions as he considers appropriate for the conduct and
determination of the case. At the directions hearing the Chairman gave the
following rulings:
(i)

it was confirmed that the appeal hearing would be held in private;

(ii)

relying on the public interest in an early hearing, and despite contrary
submissions on behalf of Mr Myerson, the Chairman ruled that the
hearing would be scheduled for 1, 2 and 3 July 2010.

8.

Pursuant to the directions the Executive served a Skeleton Argument on 18 June
2010.
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9.

On 24 June 2010, the Written Submissions of Mr Myerson and Mr Padgett were
filed. The Written Submissions stated that Mr Myerson and Mr Padgett would
not be appearing nor would they be represented at the appeal hearing. The
Written Submissions requested the Board to determine the appeal on the basis
of those submissions and the written evidence submitted.

10.

The Board met on 1-2 July 2010 to consider the appeal.
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THE DUE PROCESS ISSUE RAISED BY THE APPELLANTS
11.

Given the due process issue raised by the Appellants at pages 7-8 of their
Written Submissions regarding their attendance at the appeal hearing, the
Chairman invited counsel appearing for the Executive to address this issue
separately and in advance of a debate of the merits of the appeal. That is the
course that was adopted at the hearing on 1 July 2010.

12.

Before considering that issue directly the Board notes that Mr Myerson and
Mr Padgett say that Article 6 of the European Convention on Human Rights
requires a “complete rehearing”. It is unnecessary to consider whether the
Hearings Committee is an Article 6 compliant tribunal. It is sufficient to
observe that the Takeover Appeal Board is constitutionally an independent
public body. Moreover, the Hearings Committee adopted lawful and fair
procedures in all respects. It follows that the Takeover Appeal Board is
entitled to take into account the findings of the Hearings Committee.

13.

It is also necessary to refer briefly to the Rules of the Takeover Appeal
Board. At stake is an appeal. It requires a notice of appeal setting out the
grounds and basis of the appeal and remedy requested (Rule 1.2). Under
Rule 1.6 the decision was treated as “standing” pending the determination of
the appeal. Proceedings shall be conducted on an informal basis and in
particular, no formal rules of evidence shall apply (Rule 2.9). The written
submissions of Mr Myerson and Mr Padgett place great emphasis on the
provision that “appeals shall be way of a complete rehearing of those
matters contested” (Rule 2.8). Their argument treats in effect Rule 2.8 as
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providing for a de novo hearing. The Board rejects this construction.
Instead it relies on the guidance provided in Coghlan v Cumberland [1898]
1 Ch 704, pages 704-705, CA by Lindley MR:

“Even where, as in this case, the appeal turns on a question of fact, the
Court of Appeal has to bear in mind that its duty is to rehear the case, and
the Court must reconsider the materials before the judge with such other
materials as it may have decided to admit. The Court must then make up
its own mind, not disregarding the judgment appealed from, but carefully
weighing and considering it; and not shrinking from overruling it if on full
consideration the Court comes to the conclusion that the judgment is
wrong.”
Here too the appeal turns on questions of fact. Here too the Board has before it
further materials in the shape of new statements of Mr Padgett (who is not
prepared for that evidence to be tested by cross examination) and Mr Ansell
(who was called to give evidence before the Board). Here too the members of
the Board are entitled to weigh and consider the decision of the Hearings
Committee in order to make up their own minds. That is how the Board will
approach the matter.

14.

Mr Myerson and Mr Padgett base their case of breach of due process on the
alleged unavailability of Mr Myerson in the period 1-2 July 2010 because of
his commercial commitments in South Africa during the period when the
World Cup took place. The Board has carefully analyzed the cumulative
effect of the evidence on this procedural aspect. At issue is a matter
affecting the public interest in having the appeal determined as soon as
possible. It tends to outweigh Mr Myerson’s commercial interests.
Moreover, Mr Myerson’s evidence would not have been required for more
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than, say, two hours. The genuineness of the complaint is also somewhat
eroded by Mr Padgett’s refusal to attend and testify. Given the detailed
Written Submissions of Mr Myerson and Mr Padgett, it is also to be noted
that they instructed Mr Flint QC not to assist the Board at the hearing
despite the fact that special arrangements were made to sit (if necessary) on
Saturday, 3 July 2010, in order to enable Mr Flint to appear. It is also
relevant that on behalf of the Board the Secretary to the Board invited Mr
Myerson by letter dated 1 June 2010 to indicate whether he would wish to
give evidence by video link or telephone conference. Video link evidence is,
of course, regularly used in international commercial arbitration. There was
no response.

15.

The Board adjourned briefly to consider the procedural issues raised.
Having considered the countervailing arguments the Board decided
unanimously to proceed with the hearing. It announced that decision
immediately. The Board unanimously took the view that the case of alleged
breach of due process was unmeritorious and had to be rejected. The Board
now turns to merits of the appeal.

THE COMMERCIAL MATRIX
16.

The commercial matrix of the case was set out by the Hearings Committee
in paragraphs 4 to 38 of their decision (pages 2-12). The Board adopts this
analysis.

THE CODE

10

17.

The relevant provisions of the Code are set out in paragraphs 39-46 of the
decision of the Hearings Committee (pages 12-18). The importance of those
provisions in the Code system are self evident.

BURDEN AND STANDARD OF PROOF
18.

The decision of the Hearings Committee emphasizes that the burden rests
squarely on the Executive to prove its case, both on the merits of alleged
breaches and the appropriateness of the remedy. It recites that it was
common ground that the standard of proof which the Executive must meet is
the balance of probabilities, applied flexibly to the circumstances of the
case. The elaboration of these principles are to be found in paragraphs 47-56
of the decision of the Hearings Committee (pages 18-21).

THE FORENSIC STORY
19.

The forensic story, and in particular Mr Posen’s withdrawal from the case
are set out in paragraphs 57-63 of the decision of the Hearings Committee
(pages 21-23). Throughout the Hearings Committee kept in mind the
seminal issue presented by the evidence before it. Paragraph 64 (page 23)
poses the issues in broad terms as follows:

“Did Mr Posen appear fortuitously on the scene when PCIT was in the
middle of a battle about its future and, unaware of this, decide on the basis
of his own commercial judgment to buy 6,700,000 shares in PCIT, and
subsequently to support the Initial Concert Party at the Second EGM? Or
was Mr Posen’s involvement initiated by Mr. Myerson, and the
arrangements for Mr Posen’s purchase of PCIT shares orchestrated by Mr
Myerson and Mr Padgett on the basis of an understanding or agreement
with Mr Posen that he would, as he subsequently did, vote the shares in
support of the Initial Concert’s Party position at the Second EGM; and did
Messrs Myerson, Padgett and Posen together seek to conceal from the
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Executive these facts and, in the case of Mr Posen, also to conceal the
source of the funds used to settle the transaction?”

DISCUSSION OF WRITTEN SUBMISSION OF MR MYERSON AND MR
PADGETT
Introduction
20.

Mr Flint QC, Mr Weisselberg and their instructing solicitors have put before
the Board detailed Written Submissions on behalf of Mr Myerson and Mr
Padgett, which are deployed over some 56 closely-typed pages.

They

appear under two main headings: “Burden and Standard of Proof” and “The
Underlying Facts”. The Board proposes to discuss the submissions in the
order in which they appear, though the Board wishes to make it clear at the
outset that it cannot deal with every detailed point. By his Notice of Appeal
Mr Posen has effectively adopted the submissions of Mr Myerson and Mr
Padgett so far as matters relate to him; his position is more fully stated in
paragraph 6 above.

Burden and Standard of Proof
21.

It is submitted, correctly, that since the effect of the sanction of coldshouldering is to jeopardise the right of Mr Myerson and Mr Padgett to
continue to conduct dealings in the City of London, the allegations made are
of a serious kind, both in terms of breaches of the Code and moral
culpability. It is further submitted that the burden of proof lies on the
Executive to prove the allegations; that given their serious nature, and the
sanction sought, the case is required to be proved by clear and compelling
evidence; and that, while the standard of proof is in law on the balance of
probabilities, the unlikelihood of persons in the position of Mr Myerson and
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Mr Padgett conspiring to breach the Code and to mislead the Panel must be
borne in mind. These submissions are accepted by the Executive, and will
be followed by the Board.

22.

The first main submission made under this head is that the Hearings
Committee gave too much emphasis to the Panel’s Statement in Guinness
plc/The Distillers Company plc (1989/13) and too little emphasis to the fact
that the more serious the consequences, if the allegation is proved, the
stronger must be the evidence before the allegation will be proved on the
balance of probabilities. Complaint is made that the Hearings Committee
repeatedly drew inferences, and inferences based on inferences, without
having due regard to the appropriate standard of proof.

23.

The Panel Statement 1989/13 is dealt with in paragraphs 52 to 55 of the
decision of the Hearings Committee (pages 19 to 21); the material part is
quoted in paragraph 53. The Board agrees with the Hearings Committee
that the test laid down in the statement is applicable equally to the proof of a
concert party in disciplinary or regulatory proceedings as it was in
Guinness/Distillers (an enforcement case). True, the evidence must be clear
and compelling. But it does not cease to be such because it depends on
inferences drawn from primary facts, even on inferences based on
inferences. The Board emphasises the following passage, in particular:

“In a typical concert party case, both the offeror and the person alleged
to be acting in concert with it are declaring that, notwithstanding the
circumstances, they have no understanding or agreement. The Panel
has to be prepared realistically to recognise that business men may not
require much by way of formal expression to create such an
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understanding. It is unnecessary for the Panel to know everything that
actually passed between the parties in a take-over.”

24.

As will appear, in the present case there are many material facts of which
there is direct evidence and many others which are matters of inference. At
this stage the Board merely emphasises that inferences drawn from primary
facts are just as much findings of fact as the facts themselves, though the
Board recognises that an appellate tribunal may more readily interfere with
the latter than the former.

25.

The second main submission made by Mr Myerson and Mr Padgett in
relation to the burden and standard of proof is that the Hearings Committee
failed to apply Lord Hoffmann’s “binary” test in Re B (Children) Care
Proceedings: Standard of Proof) [2009] 1AC11, at p12:

“If a legal rule requires a fact to be proved (a “fact in issue”), a judge or
jury must decide whether or not it happened. There is no room for a
finding that it might have happened. The law operates a binary system in
which the only values are zero and one. The fact either happened or it did
not. If the tribunal is left in doubt, the doubt is resolved by a rule that one
party or the other carries the burden of proof. If the party who bears the
burden of proof fails to discharge it, a value of zero is returned and the fact
is treated as not having happened. If he does discharge it, a value of one is
returned and the fact is treated as having happened.”

26.

It is submitted that this passage requires a tribunal of fact to determine each
fact on its own, by reference to the relevant standard of proof, before
moving on to the next fact, which must be determined in a similar manner.
The Board does not think that Lord Hoffmann had any such process in
mind. The Board agrees with Mr Sumption QC, for the Executive, that Lord
Hoffmann cannot have been suggesting that each fact must be dealt with on
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its own. In the present case “the fact in issue” is whether there was a
concert party or not. That question can only be decided on a consideration
of the whole of the evidence, both of primary fact and the inferences to be
drawn therefrom.

The Underlying Facts
27.

It is submitted that the Hearings Committee erred in its approach to the
underlying evidence, in that it failed properly or at all to assess, consider or
weigh the evidence that it heard. It is said that the findings that it reached
were contrary to the weight of the evidence and/or perverse. This part of the
Written Submissions is sub-divided under eleven headings, of which the
first five are directed to events up to and including 31 March 2009. The
Board will deal with these matters first.

28.

Strategy. It is submitted that the Hearings Committee failed properly to
consider the strategy being pursued by Mr Myerson and Mr Padgett before
they had any contact with Mr Posen (effectively, paragraphs 13-38 of the
decision of the Hearings Committee). It is said that the strategy did not
require the purchase or control of all of EIM’s stake in PCIT, as the
Hearings Committee appears to have concluded; rather it required the
breakup of the QVT concert party by the purchase of only half of EIM’s
shares in PCIT; the commercial logic of PCIT’s approach at the second
EGM would be compelling to whoever owned (or claimed to own) the
remaining half of EIM’s stake.
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29.

Consideration of this submission requires an initial statement of the relevant
dates and facts. The first EGM was requisitioned by QVT on 5 February
2009. At that time Principle Capital Group interests held approximately 13
per cent of the issued ordinary shares in PCIT.

During February they

acquired further shares in the market and at 26 March 2009 they held 22.94
per cent. It is common ground that that holding would in practice have been
sufficient to block a special resolution for the return of capital, because the
Principle Capital Group interests would, in practice, have controlled more
than 25 per cent of the votes at any general meeting. Moreover, they could
have acquired half of EIM’s holding (6.86 per cent, making a total of 29.8
per cent) without coming under an obligation to make a Rule 9 offer.
However, on 12 March 2009 the second EGM was requisitioned, at which
the resolutions proposed could only be passed with 50 per cent of the votes.

30.

Early in Mr Myerson’s cross-examination before the Hearings Committee
there was the following exchange between him and Mr Sumption:

“Q Now, I take it that you regarded the resolutions proposed for the
second EGM as being very important for the protection of Principle
Capital’s interests?
A

For the protection of all of the shareholders in Principle Capital
Investment Trust.

Q

Now, to achieve those resolutions you needed the support of more
than 50 per cent of the votes at that meeting, obviously.

A

Correct

Q

Now, would you agree that one of your main objectives from the
moment that you decided to requisition the second EGM was to
obtain that support?

A

Correct”
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31.

While it may be right to say that the strategy being pursued by Mr Myerson
and Mr Padgett did not require the purchase or control of more than half of
EIM’s stake in PCIT, the Board cannot ignore Mr Myerson’s oral evidence
to the effect that it was one of his main objectives, at any rate from 12
March onwards, that he and those aligned with him should acquire more
than 50 per cent of the votes before the second EGM.

The essential

objection of Mr Myerson and Mr Padgett to the Hearings Committee’s view
that it was necessary for the whole of EIM’s stake to be purchased or
controlled is that that was the basis of the Hearings Committee’s conclusion
that Mr Myerson had every reason to raise a question of investment in PCIT
with Felix Posen. The Board’s view, on the evidence as a whole, is that Mr
Myerson wanted to obtain as many votes as he could. The real question is
not how many votes he needed, but how many he wanted. The Board does
not think that the evidence of Mr Andrews of Evolution and Principle
Capital’s General Counsel, Mr Peggie, and the other material upon which
Mr Myerson and Mr Padgett rely is of any real assistance in answering this
question.

32.

The first contact with Mr Posen.

In regard to paragraph 70 of their

decision, Mr Myerson and Mr Padgett submit that the Hearings Committee
wrongly concluded that there was no reason for Mr Myerson to contact Mr
Posen without any prior discussion of PCIT with Felix Posen. They rely on
the fact that the Posen Foundation was an existing investor in Principle
Capital Funds and that the Hearings Committee heard evidence from Mr
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Myerson that he considered customer relations to be very important; he had
been asked to contact a customer and he rightly made a number of attempts
to do so.

33.

Mr Posen’s interest in PCIT. Mr Myerson and Mr Padgett submit that the
Hearings Committee wrongly rejected Mr Posen’s evidence as to his preexisting interest in PCIT shares and his commercial rationale for investing
in the shares (paragraphs 73 to 80 of the decision of the Hearings
Committee). It was Mr Posen’s evidence that he had been following the
share price of PCIT and had asked his banker, Reichmuth, to provide him
with information about PCIT prior to its purchase. Given that there was no
evidence that Mr Posen accepted any incentive from Mr Myerson or Mr
Padgett to purchase the PCIT shares and that the Posen Foundation was an
investor in other Principle Capital Funds, it was submitted that the Hearings
Committee was wrong to reject Mr Posen’s evidence.

34.

It is convenient to deal with these two submissions together. With regard to
the first of them, and despite the detailed submissions to the contrary, the
Board agrees with the conclusion of the Hearings Committee and with their
reasoning as set out in paragraphs 70 and following of their decision. In
particular, the Board agrees with the first sentence of paragraph 74:

“The Committee considers in the light of the evidence as a whole that
there must have been mention of an investment in PCIT, but that this
came not from Felix Posen but from Mr Myerson, and that the reaction of
Felix Posen was to suggest that Mr Myerson should discuss it with his
son.”
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35.

The second submission must be dealt with at greater length.

It is the

Executive’s case that, having come to the conclusion that EIM was likely to
put its whole stake on the market, Mr Myerson and Mr Padgett turned to Mr
Posen as the friendly buyer who would acquire those of EIM’s shares that
they could not acquire themselves because of Rule 9. Mr Myerson and Mr
Padgett criticise the Hearings Committee’s belief (paragraph 77) that the
call between Mr Posen and Mr Myerson at 07.59 on Wednesday 25 March
was much more significant than Mr Myerson and Mr Padgett suggest. The
Board agrees with the Hearings Committee.

Equally significant is Mr

Posen’s manuscript note dated 26 March, the first part of which Mr Posen
himself suggested was the consequence of his two long telephone calls to
his father from New York earlier that morning. The first part of the note
reads

“FDP + DLP agree PCIT @ 36 MAX if poss.
So 7-8 mill MAX if poss.”

36.

The Board agrees with the conclusion of the Hearings Committee stated in
paragraph 80 of their decision:

“In short, by the time of the brief call to Mr Myerson early on 25 March,
Daniel and Felix Posen had decided to try to acquire a large number of
PCIT shares at up to a specified price …. The Committee infers that the
quantity and price arose from and were consistent with the earlier
discussions between Mr Myerson and Daniel Posen on 24 and 25 March.”

37.

Events of 26 March 2009. Mr Myerson and Mr Padgett submit that the
Hearings Committee failed properly or at all to assess, consider or weigh the
evidence in relation to the events of 26 March 2009. It is said that the
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Hearings Committee wrongly concluded that the telephone call between Mr
Myerson and Ms Nahal at 16.41 was evidence of the existence of a concert
party (paragraphs 83 to 87 of their decision). It is said that, in fact, the call
was consistent with Mr Myerson wanting simply to purchase half of EIM’s
stake and to leave the holder of the remaining half to follow the commercial
logic of Principle Capital’s strategy.

38.

The material parts of the 16.41 telephone call are set out in paragraph 82 of
the decision of the Hearings Committee. One of the submissions of Mr
Myerson and Mr Padgett is that Mr Myerson had not “won” nor was it
“over” in a literal sense. Reliance is placed on Mr Myerson’s explanation in
cross-examination of what he meant:

“Well I was exuberant. We had broken – effectively by EIM deciding that
they were going to sell their shares, they had obviously decided that they
wanted out of the situation. We had won by breaking initially the concert
party which existed between QVT and EIM and the other shareholders
QVT had circled and we had, in my view, a good chance of winning the
second EGM at this stage on the basis that EIM were now in place.”

Earlier, it was put to Mr Myerson that he was going to decide what was going to
happen about the other half of EIM’s shares, to which he replied that he was
either going to offer them to Mr Posen or not; he agreed that he was going to
decide.

39.

If the 16.41 telephone call had been the only evidence of a concert party, the
Board would not have thought that the case had been made out. Nor indeed
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would the Hearings Committee. On the other hand, it is consistent with the
case that there was a concert party and the Hearings Committee were
entitled so to treat it.

40.

Under this head, Mr Myerson and Mr Padgett also submit that it is
implausible that in the course of the evening at Boodle’s on 26 March, Mr
Ansell did not discuss with Mr Padgett what he and Mr Myerson proposed
to do in relation to PCIT. They further submit that it is simply incredible
that Mr Padgett did not discuss with Mr Ansell the question of purchase of
shares from EIM and Mr Posen’s interest. This is part of the attack on Mr
Ansell’s evidence (see below), but the Board sees no reason to disagree with
the views of the Hearings Committee as expressed in paragraph 89 of their
decision. The Board does, however, think it right to state that in regard to
what is said in Mr Padgett’s second witness statement regarding the evening
at Boodle’s, the Board accepts Mr Ansell’s evidence in paragraphs 4 and 5
of his second witness statement that he is certain that he did not drink a
substantial amount during the course of that evening. That evidence was
confirmed in Mr Ansell’s oral evidence before us.

41.

Events of 27 March 2009. The Board has now reached the heart of the
case. Mr Myerson and Mr Padgett submit that the Hearings Committee
failed properly or at all to assess, consider or weigh the evidence in relation
to the events of 27 March. They then make seven separate submissions in
relation to the telephone calls made on the afternoon of 27 March, starting
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with what the Hearings Committee described as the “crucial” call made by
Mr Padgett to Mr Ansell at 13.06. However, that and the other calls must be
considered in the light of what had happened earlier that day.

Those

happenings are described in paragraphs 90 and 91 and the first three
sentences of paragraph 92 of the decision of the Hearings Committee, a
description with which, as the Board understands it, Mr Myerson and Mr
Padgett have no serious quarrel.

42.

The Board takes the matter up at 13.01 when Mr Padgett called the Principle
Capital office in London on his mobile from Geneva Airport. He spoke
again to the London office at 13.04. He believes that the two calls covered a
single conversation, interrupted by a loss of signal on his mobile. Neither of
them was recorded, but the Board knows that the first lasted for two and a
half minutes and the second for one and a half minutes. In paragraph 92 of
their decision the Hearings Committee inferred that these calls were made
between Mr Padgett and Mr Myerson; they clearly regarded that inference
as being an important link in the chain of events.

43.

In paragraphs 41 and 42 of his second witness statement, Mr Padgett states
his belief that when he called Principle Capital’s London office he spoke not
to Mr Myerson but to David Cooley, who was looking after the PCIT trade.
This is supported by Mr Padgett’s evidence in cross-examination when he
said that he thought he spoke to Mr Cooley because he usually dealt with
share trades when he, Mr Padgett, was not in the office. So it appears that
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the inference drawn by the Hearings Committee in paragraph 92 of their
decision may not have been correct. However, the Board is satisfied that Mr
Cooley would not have given the instructions to Mr Padgett without the
active approval of Mr Myerson. Mr Padgett agrees that he then telephoned
Mr Ansell on his mobile at 13.06, but he says that the only purpose of that
call was to instruct Mr Ansell to switch PCIT’s own order for seven million
shares from WH Ireland to Liberum, as had been required by Mr Peggie.

44.

The Hearings Committee dealt at length with the 13.06 call, mainly in
paragraphs 93 to 97 of their decision. In paragraph 96 they said:

“Having seen and heard Mr Padgett and Mr Ansell give evidence, the
Committee is satisfied that Mr Ansell’s account of this call is correct.
While some aspects of Mr Ansell’s account were not wholly satisfactory,
his evidence on this issue was clear and compelling; in contrast, Mr
Padgett’s explanations of facts pointing against the conclusion which the
Committee has now reached were not at all clear or convincing. The
Committee is further satisfied that Mr Padgett gave the order to Mr Ansell
on the instructions of Mr Myerson. He would not otherwise have acted as
he did.”

45.

Subject to the unimportant qualification that the 13.01 and 13.04 calls were
probably made by Mr Padgett to Mr Cooley, not to Mr Myerson, the Board
agrees with the conclusion of the Hearings Committee. In his oral evidence
before the Board, Mr Ansell confirmed that he was given a firm instruction
by Mr Padgett to purchase the shares, and that he was given the specific
number of shares (even though he got it wrong first time) to buy at a
particular price. The Board accepts that evidence. It is confirmed by the
incontrovertible facts listed by the Hearings Committee in paragraph 97 of
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their decision. Notwithstanding the detailed submissions to the contrary, the
Board is also in broad agreement with what is said in paragraphs 98 to 109
of the Hearings Committee’s decision which takes the story down to the
warehousing of Mr Posen’s shares over the weekend of 27 to 29 March.

46.

Before proceeding further the Board must return to Mr Ansell’s evidence. It
is clear and now accepted by Mr Ansell that until July 2009 he gave
seriously misleading information to the Executive about the 13.06 call.
However, the Hearings Committee, having seen and heard both him and Mr
Padgett give evidence, were satisfied that the account of it given to them by
Mr Ansell was correct. That evidence having been confirmed before the
Board, which has heard none from Mr Padgett, it would be impossible for
the Board to differ from the view of the Hearings Committee, and the Board
does not do so.

The Board should add that the reason given for Mr

Padgett’s decision not to attend or be represented before the Board, namely
that in the absence of Mr Myerson it would be futile to require an oral
hearing solely for the Board to consider evidence from Mr Padgett, is
plainly specious.

47.

Under this head Mr Myerson and Mr Padgett also make submissions as to
the warehousing of the shares, the settlement difficulties and the balance of
53,413 shares.

The Board is not impressed by those submissions, in

particular those relating to the settlement difficulties. In the Board’s view
the close involvement of Mr Myerson and Mr Padgett in the resolution of
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those difficulties is powerful evidence that a concert party existed.

In

general, the Board agrees with the views expressed by the Hearings
Committee in paragraphs 110 to 115 of their decision.

48.

Unlikelihood of existence of a concert party. Mr Myerson and Mr Padgett
submit that the Hearings Committee did not consider properly or at all the
inherent unlikelihood of Mr Myerson and Mr Padgett wanting to construct a
concert party, given the strategy that they were pursuing, and then to
mislead and conceal that concert party from the Executive. They say that
there was no evidence of any inducement being offered by them to Mr
Posen; and that there was even less incentive for a wealthy individual such
as he to involve himself in a covert concert party, no motive having been
suggested.

49.

Again, the Board is not impressed by these submissions. If any inducement
was offered, it would have been of the highest importance to both offeror
and offeree that it should be concealed. As to the lack of an apparent
motive, first, similar considerations apply; secondly, the absence of an
apparent motive cannot be decisive in a covert concert party case.

50.

File Notes and the conclusion that the Executive was mislead.

Mr

Myerson and Mr Padgett submit that the Hearings Committee wrongly
concluded (paragraph 126) that the Executive’s typed file notes are a wholly
accurate and fair reflection of the discussions that took place with Mr
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Myerson, Mr Posen and Mr Padgett between 1 and 9 April 2009. They
further submit that the Committee wrongly concluded, by reference to those
notes, that Mr Myerson and Mr Padgett knowingly and deliberately
persisted in misleading the Executive throughout the investigation.

51.

These matters are dealt with in paragraphs 122 to 134 of the decision of the
Hearings Committee. In paragraph 134 they said:

“Further and importantly, since the Committee has concluded that the
Executive has established that there was a concert party as it alleges, it
follows that all three Respondents have knowingly and deliberately
persisted in misleading the Executive throughout the investigation”.

52.

The Board has given the most careful consideration both to the reasoning
and conclusion of the Hearings Committee and to the detailed submissions
of Mr Myerson and Mr Padgett in relation to them.

While the Board

recognises the gravity and potential consequences of the conclusion to Mr
Myerson, Mr Padgett and Mr Posen, its own conclusion, on the material
evidence as a whole and given the existence of a concert party, is to the like
effect.

53.

Pressure on witnesses.

Mr Myerson and Mr Padgett submit that the

Hearings Committee ought to have treated with particular caution the
evidence of those witnesses (Mr Lamb and Mr Ansell) whose stories altered
following interviews during which members of the Executive warned those
witnesses of the possibility of serious potential sanctions being taken against
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them. It is said that Mr Ansell and Mr Lamb were subject to considerable
pressure from the Executive on a number of occasions when they were told
that the Executive disbelieved their evidence and that they might face
serious disciplinary sanctions.

54.

The Hearings Committee heard evidence on this matter from Mr Hingley
and Mr Crawshay, then Director General and Deputy Director General
respectively of the Panel. In paragraph 135 of their decision the Hearings
Committee, having referred to suggestions that unfair pressure had been
posed upon those being interviewed and that the Executive had otherwise
behaved inappropriately towards Mr Myerson, Mr Padgett and Mr Posen,
the Hearings Committee said:

“It should be recorded that the Committee is quite satisfied, having
heard the evidence of Mr Hingley and Mr Crawshay, that it was right
to give warnings of the consequences of any lack of openness and there
is no justifiable basis for any such complaint.”

55.

Since no application has been made for Mr Hingley and Mr Crawshay to be
cross-examined before the Board, again it would be difficult for the Board
to differ from the view of the Hearings Committee on this matter, and the
Board does not do so. There is no ground at all for believing that either Mr
Hingley or Mr Crawshay acted inappropriately in any way.

56.

The profound unreliability of Mr Ansell’s evidence. Mr Myerson and Mr
Padgett submit that the Hearings Committee did not consider properly or at
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all the various changes in the evidence given by Mr Ansell and wrongly
concluded that Mr Ansell was a reliable witness. It is said that his evidence
was fundamentally unreliable.

57.

This point can be dealt with briefly. It was not the Hearings Committee’s
view that Mr Ansell was a reliable witness in every respect. They were,
however, satisfied (paragraph 96 of their decision) that Mr Ansell’s account
of the call at 13.06 on 27 March was correct. It is an everyday occurrence
for tribunals of fact to reject a witness’s evidence on some points and to
accept it on others. There was certainly evidence on which the Hearings
Committee could make this finding, and it was not against the weight of the
evidence as a whole. So far as the Board is concerned, it is only necessary
to repeat what the Board has said in paragraph 46 above.

58.

Findings of dishonesty. Mr Myerson and Mr Padgett submit that, when
considering sanction (see below), the Hearings Committee wrongly
concluded (paragraph 160 of their decision) that they had been dishonest,
despite making no clear findings to that effect when considering the
underlying facts and despite no such allegation appearing in the Executive’s
submission or skeleton argument. They add that, despite being asked to
remove the finding of dishonesty before the decision was finalised, the
Hearings Committee declined to do so.
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59.

The short answer to these submissions is that in paragraph 134 of their
decision (see paragraph 51 above) the Hearings Committee (by concluding
that Mr Myerson, Mr Padgett and Mr Posen had knowingly and deliberately
persisted in misleading the Executive throughout the investigation) did
make a clear finding of dishonesty against them. The Hearings Committee
were perfectly entitled to refuse to remove the finding in paragraph 160
from their decision.

CONCLUSION OF THE BOARD ON THE MERITS
60.

It is now necessary for the Board to take stock of the conclusions of the
Hearings Committee on the merits set out in paragraphs 65 to 155 (pages 24
to 51) of the decision of the Hearings Committee. The members of the
Board read the relevant documentation in advance of the hearing on 1 and 2
July 2010. In particular the members of the Board studied the decision of
the Hearings Committee and all written submissions with care. During the
oral hearing, which lasted a day and a half, the Board was taken by Mr
Jonathan Sumption, QC, on behalf of the Executive, in great detail through
the evidence. As the evidence piled up the case against Mr Posen, Mr
Myerson and Mr Padgett became irresistible. The Board was not impressed
by Mr Padgett’s new statement and accepts the oral evidence broadly of Mr
Ansell who testified.

Above all the members of the Board were greatly assisted by the detailed
and comprehensive reasoning of the Hearings Committee. The members of
the Board wish to pay tribute to the care with which the decision of the
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Hearings Committee was prepared.

Having carefully reconsidered the

matter by way of a complete rehearing the Board is fully satisfied that the
Hearings Committee came to correct conclusions.

The Board hereby

dismisses the appeals on the merits by Mr Posen, Mr Myerson and Mr
Padgett. The decision of the Hearings Committee is affirmed.
THE DISCIPLINARY SANCTION
61.

In paragraphs 156 to 170 (pages 51 to 56) the Hearings Committee deal with
the matter of the disciplinary sanction in the following terms:
“156. The disciplinary powers available to the Committee are
set in paragraph 11(b) of the Introduction to the Code. So
far as material to the present issues, those powers are to:
“(i) issue a private statement of censure; or
(ii) issue a public statement of censure; or
...........
(v) publish a Panel Statement indicating that the
offender is someone who, in the Hearings
Committee’s opinion, is not likely to comply with
the Code. The rules of the FSA and certain
professional bodies oblige their members, in certain
circumstances, not to act for the person in question
in a transaction subject to the Code, including a
dealing in relevant securities requiring disclosure
under Rule 8 (so called “cold-shouldering”). For
example, the FSA’s rules require a person authorised
under the Financial Services and Markets Act 2000
(“FSMA”) not to act, or continue to act, for any
person in connection with a transaction to which the
Code applies if the firm has reasonable grounds for
believing that the person in question, or his principal,
is not complying or is not likely to comply with the
Code.”.
157. Paragraph 9 of the Introduction to the Code provides:
“This section sets out the rules according to which persons
dealing with the Panel must provide information and
assistance to the Panel.
(a) Dealings with and assisting the Panel
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The Panel expects any person dealing with it to do so in
an open and co-operative way. It also expects prompt cooperation and assistance from persons dealing with it and
those to whom enquiries and other requests are directed.
In dealing with the Panel, a person must disclose to the
Panel any information known to them and relevant to the
matter being considered by the Panel (and correct or
update that information if it changes). A person dealing
with the Panel or to whom enquiries or requests are
directed must take all reasonable care not to provide
incorrect, incomplete or misleading information to the
Panel....”.
158. The obligation on those dealing with the Panel to assist it
and to disclose information which is not incorrect,
incomplete or misleading is of the very first importance
to the operation and efficacy of the Code. It is of
particular significance in the context where the Executive
is concerned about the possible existence and nondisclosure of a concert party which, almost by definition,
is a matter which will be difficult to expose in the
absence of frank responses to requests for information. It
is also a matter in which it can be expected that those
who participate in an undisclosed concert party do so for
financial and commercial advantage which they perceive
to be sufficient to outweigh the risks of discovery.
159. In this context it is of course necessary to consider the
conduct and roles of each of Mr Myerson, Mr Padgett
and Mr Posen separately. But on the findings of the
Committee each has been party to a deliberate attempt to
circumvent Rule 9 and each has sought to cover up the
breaches involved and deliberately sought to mislead and
persisted in misleading the Executive and the Committee
about what happened. The Executive, rightly in the view
of the Committee, takes a very serious view of such
conduct which undermines a fundamental Rule of and
the obligations under the Code.
160. Although Mr Flint submitted on behalf of Messrs
Myerson and Padgett that such conduct did not merit any
sanction more severe than a public statement of censure,
the Committee considers that such a sanction for conduct
of this gravity would be wholly inappropriate. Faced
with a conflict between their commercial interests and
observing the Code, Messrs Myerson and Padgett gave
preference to the former and Mr Posen was a willing
participant in their conduct. Faced with an investigation
by the Executive of developing intensity, all three were
ready to offer an apparently innocent explanation of
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events which, for the reasons expressed, the Committee
is satisfied was co-ordinated, disingenuous and
dishonest. It is the opinion of the Committee that such
conduct by each of the three fully justifies the conclusion
that he is a person who has not complied and is not likely
to comply with the Code. The Committee has had well
in mind that both Mr Myerson and Mr Padgett have been
concerned in matters subject to the Code for many years
and have not been the subject of any criticism before, but
that cannot ameliorate their serious and dishonest
conduct in the events under consideration. On the
contrary, it suggests that they would have fully
understood the consequences of what they were doing.
161. The Committee is of course very conscious of the fact
that “cold-shouldering” is indeed a severe sanction. It is
also conscious of the fact that it would impinge on Mr
Myerson and Mr Padgett to an extent which does not
apply to Mr Posen. Indeed, in their 17 March 2010 letter
in which Mishcons wrote to the Secretary to the
Committee to inform him that Mr Posen would not
participate further in the proceedings, it was expressly
stated that because of Mr Posen’s lack of involvement in
the corporate finance arena “cold-shouldering” had “little
relevance” for him “in practical terms” save as a matter
of reputation in which he felt secure.
162. The Committee has carefully considered whether or not
it would be right to distinguish in terms of sanction
between Messrs Myerson, Padgett and Posen. It has
concluded that it is not right to do so. The Committee has
no doubt that Mr Myerson was responsible for the
original involvement of Mr Posen and for demanding of
Mr Padgett that all the EIM shares be secured on Friday
27 March and thereafter. Mr Myerson is a sophisticated
and experienced investor and knew well that his conduct
had to be hidden from investigation. Mr Padgett was
much more than a mere administrator; he also pursued
the Posen purchase and the cover-up in the knowledge of
the consequences should the truth be discovered.
Moreover, it was Mr Padgett who used his relationship
with Mr Ansell to secure the purchase of the 6.7 million
shares at lunchtime on the Friday which both he and Mr
Myerson knew was essential to their purpose both
because of EIM’s “fill or kill” requirement and because it
was vital to achieving a majority at the Second EGM.
163. Mr Posen’s involvement is, in a sense, of a different
nature. It might perhaps have been said on his behalf that
he was simply duped into his part in the purchase or that
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he relied upon Messrs Myerson and Padgett to assure
him of its legitimacy, but that is not his case. It is his
evidence and case that it was a pure, if most fortuitous,
coincidence that he decided, at the very moment Messrs
Myerson and Padgett were inevitably about to be voted
off the Board of PCIT but were hoping to reverse that
outcome, to invest some £2.4 million in that company
and to do so in ignorance of the two EGMs, with no
relevant research or advice, and on a personal basis
because the Posen Foundation had determined that the
Foundation would not itself be making any further
investments at that time. That case has been rejected. Mr
Posen was also party to the cover-up and to seeking to
tailor his evidence to the Panel to coincide with the
evidence of Messrs Myerson and Padgett. It was also Mr
Posen who gave a false account about the source of the
funds which he used to purchase the shares and
subsequently refused to provide the information about
who had in fact financed the purchase.
164. Paragraph 11(b)(v) of the Introduction to the Code
contains no limitation of time on a “cold-shouldering”
Statement. Mr Sumption submitted on behalf of the
Executive that nonetheless, and partly because of the
growing importance of proportionality as part of the test
of lawfulness in the exercise of discretionary powers, and
the legal status which the Code has, the Committee has
the power to limit the time for which such a Statement
should apply and that, in a case of the present gravity, an
appropriate order would be to the effect that, after a
stated period, the Statement should be open to review by
the Executive on application by those the subject of it in
the light of the circumstances then pertaining. He
suggested that an appropriate period should be not less
than five years.
165. It is to be noted that in the more than 40 years in which
the Code has existed in substantially its current form,
there has only been one other case in which a coldshouldering order has been made. That is some
indication of the extreme nature of the sanction; it is also
an indication of the standards that are generally observed
in the conduct of takeovers and mergers and the
acceptance of those concerned in them of the need to
comply with the Code and the principles which it
enshrines.
166. In his closing submissions Mr Flint, whilst he submitted
first that the sanction of public censure would be
sufficient even if the Executive were found to be right in
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the entirety of its case, also, and helpfully, accepted that
the general power to “cold-shoulder” included a power to
limit such a Statement to a definite period of (say) one,
two or five years but questioned whether it was
appropriate to make a Statement providing only that it
could be reviewed after such a defined period. He did so
on the basis that a punitive sanction of such a kind
should be fixed once and for all at the time of the
Committee’s decision, in accordance with its assessment
of the gravity of the offence and in the knowledge
acquired at that time and not be exposed to review by
(inevitably) others after a set period had expired.
167. If the Committee were to conclude, as it has, that coldshouldering was appropriate, Mr Flint submitted that,
given the damaging effect of such an order on those
concerned and third parties with which they were
associated, there was no need for the period to be greater
than six months or one year.
168. The Committee has carefully considered these
submissions and the need to ensure that the relevant
Statement should be proportionate to the gravity of the
conduct which it has found to have existed. It is
persuaded by Mr Flint’s submissions that it is right that a
fixed period should be stated rather than a period after
which an application could be made to “cancel” the
Statement.
169. The remaining and obviously important question is what
period is appropriate. The Committee is entirely satisfied
that for conduct of this gravity a short period would be
quite insufficient; equally, it has determined that in the
event there was insufficient prejudice to shareholders to
justify a requirement to make a mandatory offer and
acknowledges that the reputational consequences of such
an order can extend beyond the specified time period.
170. The Committee has concluded that the formal Panel
Statement to be made in accordance with paragraph
11(b)(v) of the Introduction to the Code should be made
to be effective for a period of three years from the date of
its publication. That period, in the judgment of the
Committee, is the minimum which is appropriate.”

Leaving aside the issue about the appropriate period mentioned in paragraphs
169 to 170 the Board fully endorses the observations of the Hearings
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Committee. In agreement with the Hearings Committee the Board considers that
it was appropriate to adopt a fixed period.

62.

In respect of the appropriate period the Board has considered the crossappeal of the Executive requesting the period to be increased to five years.
The Hearings Committee clearly regarded three years to be a substantial
period. If the Board had had to consider the matter entirely afresh, it may
very well have been minded to impose a period of five years. Given the
unanimous view of the Hearings Committee fixing a three year period,
which cannot be described as wholly disproportionate in lack of appropriate
severity, the Board proposes to uphold the decision on the period of the
Hearings Committee on this appeal. The cross appeal of the Executive is
therefore dismissed.

63.

It follows that the formal Panel Statement to be made in accordance with
paragraph 11 (b)(v) of the Introduction to the Code should be made to be
effective for a period of three years from the date of its publication.

PUBLIC STATEMENT UNDER THE RULES OF THE BOARD
64.

The decision of the Board and its reasons has been provided to the parties.

65.

The Board hereby publishes its decision and reasons as a public statement.

Dated 13 July 2010
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[signed by Lord Steyn]
Lord Steyn

[signed by Sir Martin Nourse]
Sir Martin Nourse

[signed by Kenneth Ayers]
Kenneth Ayers

[signed by John Grieves]
John Grieves

[signed by Simon Robey]
Simon Robey

ANNEX

DECISION OF THE HEARINGS COMMITTEE

THE TAKEOVER PANEL
HEARINGS COMMITTEE
PRINCIPLE CAPITAL INVESTMENT TRUST PLC (“PCIT”)

DECISION OF THE HEARINGS COMMITTEE

A.

SUMMARY OF RULING

1.

The Hearings Committee of the Takeover Panel (the “Committee”) has
concluded that:

i. on 27 March 2009, 6,700,000 shares in PCIT were acquired by a
concert party comprising Mr Daniel Posen (“Mr Posen”) and parties
acting on the direction of Mr Brian Myerson (“Mr Myerson”) and Mr
Brian Padgett (“Mr Padgett”) in a deliberate attempt to circumvent the
requirement under Rule 9 of The City Code on Takeovers and Mergers
(the “Code”) to make an offer to shareholders of PCIT generally;

ii. in breach of their obligations to assist the Panel, Mr Myerson, Mr
Padgett and Mr Posen subsequently attempted in their dealings with
the Executive to conceal from the Executive the circumstances relating
to the acquisition of these shares, to present a false picture of what
happened, to conceal the breaches of the Code involved and, in Mr
Posen’s case, not to disclose to the Executive the source of the funds
used to purchase the shares; and

iii. it should publish a Panel Statement indicating that Mr Myerson, Mr
Padgett and Mr Posen are persons who in the Committee’s opinion are
not likely to comply with the Code.

THE PANEL ON TAKEOVERS AND MERGERS
10 PATERNOSTER SQUARE LONDON EC4M 7DY TEL. 020 7382 9026 FAX. 020 7236 7005
www.thetakeoverappealboard.org.uk
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2.

The Committee has determined that the statement in paragraph 1.iii. above
should remain effective for a period of three years from the date of publication
of this Decision.

3.

The Committee was also invited by the Executive to require a mandatory offer
to be made to all remaining shareholders of PCIT to give effect, albeit
belatedly, to Rule 9.

For the reasons explained below, the Committee

concluded that in the very exceptional circumstances of the case such an offer
need not be required.
REASONS

B.

BACKGROUND

4.

PCIT was at the relevant time a closed ended investment trust admitted to
listing on the Official List and to trading on the main market for listed
securities on the London Stock Exchange.

5.

A simplified corporate structure at the outset of these proceedings before the
Committee was as follows:
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Principle Capital Holdings SA
(“PCH”)
(AIM-traded Holding Company)
100%
Principle Capital Partners Ltd
(Management Company)
British Virgin Islands
100%
Principle Capital Fund Managers Ltd
(“PCFM”)
(Management Company)
100%
Principle Capital GP Ltd
(Management Company)
Cayman Islands

Advisory
contract

Principle Capital Fellowship Fund
Ltd
(Feeder Fund)
Limited partner

General
partner
Principle Capital, L.P. (“PCLP”)
(Master Fund)
Cayman Islands
100%
Pointer Investments Limited
(“Pointer”)
(Investment Company)
81.89%
Principle Capital Investments
Limited
(“PCIT”)

6.

At the relevant time, Principle Capital Holdings SA (“PCH”) derived its
income from the fees which members of its group earned from advisory,
management and other services provided to six investment funds and other
fund and trust administration business. The six funds were:

i.

PCIT, Principle Capital group’s only current activist investment fund.
Its investment adviser was Principle Capital Fund Managers Ltd.
(“PCFM”), wholly-owned by PCH. In turn, PCFM was advised by
Principle Capital Advisors Limited (“PCAL”), also wholly-owned by
PCH.

ii.

South African Property Opportunities Plc (“SAPRO”) whose
investment manager was Proteus Property Partners Limited (“PPPL”),
owned as to 52% by PCH.
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iii.

PME African Infrastructure Opportunities plc (“PMEAIO”) whose
investment manager was PME Infrastructure Managers Limited,
owned as to 31.7% by PCH.

iv.

Principle Energy Limited (“Principle Energy”) which was provided
with management services by Principle Energy Management Services
Limited, a subsidiary of PCH.

v.

Sirius Real Estate Limited (“Sirius”) whose investment manager was
Principle Capital Sirius Real Estate Asset Management Limited
(“PCSREAML”), owned as to approximately 48% by PCH.

vi.

7.

PCLP.

The founding partners of PCH were and remained at the relevant time:

i.

Brian Myerson

ii.

Brian Padgett

iii.

David Cooley

iv.

George May

v.

James Peggie

vi.

Leonard O’Brien.

8.

As at 26 November 2009 PCH had a market capitalisation of £6.25 million.
Its principal shareholders were:

i.

the Myerson family (holding approximately 30% of the issued share
capital indirectly as potential beneficiaries of the Nicholas Trust);

ii.

the remaining members of the Principle Capital group management
(holding approximately 31% of the issued share capital, including
approximately 5% held by an entity owned by Mr Padgett); and

5

iii.

institutional and other investors (holding approximately 39% of the
issued share capital, including approximately 5% held by PCIT).

9.

Mr Myerson was at the relevant time the executive chairman as well as one of
the co-founders of the Principle Capital group. Mr Padgett, also a co-founder
of the group, was joint head of fund management and administration.

10.

Both Mr Myerson and Mr Padgett were, prior to 26 March 2009, executive
directors of PCIT. Mr Myerson was chief executive officer and Mr Padgett
joint head of fund management and administration of the Principle Capital
group. There were three independent non-executive directors of PCIT:

i.

Alan Clifton (also Chairman)

ii.

James Roe

iii.

Wilfred Caldwell.

Other members of management in the Principle Capital group were:

11.

i.

James Peggie (“Mr Peggie”) – investment director and general counsel

ii.

David Cooley – chief operating officer

iii.

George May – chief investment officer

iv.

Leonard O’Brien – joint head of fund management and administration.

On 31 December 2008 PCIT reported a net asset value of 44.5 pence per share
(2007 86.8 pence). Its portfolio consisted of:
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Security

Quoted investments:
Photo-Me International plc
Treasury 4.75% 2010
Treasury 4.25% 2011
Liberty plc
Luminar Group Holdings plc
Sirius Real Estate Limited*
D1 Oils plc
MWB Group Holdings plc
Blacks Leisure Group plc
South African Property
Opportunities
plc*
AGA Rangemaster Group plc
Principle Capital Holdings S.A.
Syndicate Asset Management plc
Unquoted investments:
Principle Energy Ltd*
Earthchild Clothing
(Waterfront)(Proprietary) Ltd

Class of
share/security

Value
£,000

% of
net
assets

Ordinary share
Treasury stock
Treasury stock
Ordinary share
Ordinary share
Ordinary share
Ordinary share
Ordinary share
Ordinary share

5,146
4,738
4,735
3,525
3,321
3,235
2,462
2,060
1,976

11.6
10.6
10.6
7.9
7.5
7.3
5.5
4.6
4.4

Ordinary share
Ordinary share
Ordinary share
Ordinary share

1,560
1,497
1,180
59
35,494

3.5
3.4
2.6
0.1
79.6

Ordinary share

6,955

15.6

Ordinary share

1,464
8,419

3.3
18.9

* these companies’ funds are managed by members of the Principle Capital group or
associated companies.

12.

PCIT had 100,212,572 issued ordinary shares. By 26 March 2009, some 88%
of its shares were held by five substantial shareholders as follows:

The Initial Concert Party (as defined below)

22.94%

Invesco Asset Management Limited (“Invesco”)

21.12%

QVT Financial L.P. (“QVT”)

21.10%

EIM S.A. (“EIM”)

13.72%

West Midlands Metropolitan Authorities

9%

Pension Fund (“West Midlands”)

the Initial Concert Party for this purpose being a concert party consisting of
PCH, PCLP, Silex Trust Company Limited (“Silex”) and the Daniel Howard
Trust (the “Initial Concert Party”).
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13.

Prior to 2009, the Board of PCIT including the three independent directors had
supported the employment of Principle Capital group companies as
investment advisers of PCIT and the existing strategy of dealing with its assets
(and this support of these independent directors substantially continued during
the events of March and April 2009).

14.

At the outset of 2009, Mr Myerson and Mr Padgett could in these
circumstances continue to exert significant influence over the affairs of PCIT
as senior officers of PCIT and the providers of investment advice to that
company.

15.

In January 2009, however, change was threatened. On 27 January, three PCIT
shareholders, namely QVT, Invesco and EIM (the “QVT concert party”),
entered into a representation agreement (the “Representation Agreement”) in
relation to PCIT. The number of shares held by these shareholders was as
follows:

16.

Shareholder

No. of shares

% of PCIT

QVT

21,145,759

21.10

Invesco

21,163,218

21.12

EIM

13,753,413

13.72

Total

56,062,390

55.94

Under the terms of the Representation Agreement, the three shareholders
agreed, among other things, as follows:

i.

to requisition a general meeting of PCIT to consider resolutions to:

(a)

remove Mr Myerson, Mr Padgett, Alan Clifton and James Roe
as directors (it was not proposed to remove Wilfred Caldwell as
a director);

(b)

appoint John Chapman and Patrick McCann as directors;
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(c)

terminate the investment advisory agreement between PCIT
and PCFM;

(d)

instruct the directors to enter into a new investment
management agreement with Crystal Amber Advisers (UK)
LLP (“Crystal Amber”) for a term of two years under which
PCIT would pay Crystal Amber a fee equal to 3% of all cash
distributions made by PCIT to its members; and

(e)

instruct the directors to change the investment policy of PCIT
to effect a realisation of the portfolio of assets and a
progressive return of cash to shareholders at or near the
prevailing net asset value per PCIT share;

ii.

to vote in favour of the resolutions described in paragraph i. above;

iii.

that they were acting in concert for the purposes of the Code;

iv.

not to acquire or dispose of, or offer to acquire or dispose of, any
interest in PCIT shares until the termination date of the Representation
Agreement, being the earlier of:

(a)

the date of the PCIT general meeting to consider the resolutions
referred to in paragraph i. above; and

(b)

the date on which the changes contemplated in such resolutions
were effected; and

v.

following the termination date of the Representation Agreement, not to
acquire or offer to acquire any interest in PCIT shares until such time
as the Panel confirmed that the parties were no longer acting in
concert.
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17.

An Extraordinary General Meeting was requisitioned by the QVT concert
party to consider its proposed resolutions and on 26 February PCIT
announced that this EGM (the “First EGM”) would be held on 26 March
2009. The existence of the QVT concert party was duly disclosed.

18.

Mr Myerson had on 19 February 2009 approached EIM to see if EIM would
sell its entire holding in PCIT. At this stage, the Initial Concert Party held
only 12.21% of PCIT’s voting rights, so such a purchase would have given the
Initial Concert Party a total of just under 30% and so would have been without
consequences under Rule 9 of the Code, but this approach was rebuffed by
EIM until after the First EGM because of the Representation Agreement.

19.

Though at this stage its approach to EIM did not succeed, the Initial Concert
Party did in the weeks that followed acquire further PCIT shares in the market
at a price of 35.14 pence per share, thus increasing its holding to
approximately 23% of PCIT’s share capital. Two consequences of this were
that it could no longer (i) acquire the whole of EIM’s shareholding without
triggering a requirement to make a mandatory bid under Rule 9.1 or (ii)
acquire only part of EIM’s holding (leaving the remainder with EIM) without
risk of triggering a mandatory bid due to Note 6 on Rule 9.1.

20.

Since the QVT concert party held over 50% of PCIT’s issued share capital, it
was obvious that the QVT concert party resolutions were very likely to be
passed at the First EGM, though the existing PCIT Board not only announced
its opposition to most of these resolutions, but stated that a return of more than
a limited amount of cash to shareholders of PCIT would require a special
resolution with a 75% majority voting in favour. It was also stated on behalf
of Principle Capital that holders of 23% of PCIT shares would vote against
any resolution to return cash to shareholders. Mr Myerson was confident that
in practice that level of holding would defeat such a resolution.

21.

On 12 March 2009, i.e. before the First EGM, PCLP requisitioned a second
EGM of PCIT (the “Second EGM”). The resolutions (set out in detail in
paragraph 29 below) proposed for the Second EGM to try to reverse the
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effects of the QVT concert party resolutions anticipated that the QVT
resolutions would be passed at the First EGM, but proposed in summary
removing PCIT directors appointed at that First EGM, re-appointing the
executive directors (Mr Myerson and Mr Padgett) removed at the First EGM,
cancelling the appointment of Crystal Amber as PCIT’s investment
manager/adviser and changing PCIT’s investment policy, so that its assets
would be realised at lower cost over a two year period and the proceeds
distributed to PCIT shareholders.

22.

On 13 March, PCLP offered in writing to purchase immediately following the
First EGM on 26 March 7,050,000 of EIM’s shares in PCIT at 35 pence per
share. At that time the Initial Concert Party held 22.94% of PCIT’s shares.
So, if the offer had been accepted by EIM, that grouping would have held
29.97% of PCIT’s issued share capital and EIM would have been left with
6.69%. This could well have raised questions about any arrangement which
might have been made about EIM’s remaining stake, and it was necessary to
consider what would be the position taken by the Executive in relation to Note
6 on Rule 9.1.

23.

Accordingly, Evolution, on behalf of the Principle Capital group, sought the
Executive’s view on whether, if PCLP purchased only part of the EIM
holding, the vendor (EIM) and the Initial Concert Party might be treated as
being in concert and thus, with EIM’s remaining holding of 6.6% taking the
total over 30%, be said to be obliged to make a Rule 9 bid. The Executive
noted that the proposed purchase price was 11% above the market price and it
was not prepared to rule on this without at the very least discussing it first
with EIM; but EIM, inhibited by the Representation Agreement, did not wish
to be involved at this stage and would not discuss the matter. The Executive
also pointed out that any decision which it made would be ex parte and might
be challenged later.

24.

EIM did not respond to the PCLP offer of 13 March before the First EGM or
indeed later. It was overtaken by events. What had occurred indicated,
however, that any attempt by the Initial Concert Party to acquire any part of
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EIM’s holding leaving EIM with the rest would raise significant concerns
about the risk of a mandatory bid, especially if the price was above the market
price at the relevant time. As Evolution (through Mr Stuart Andrews (“Mr
Andrews”)) advised the Principle Capital group, certainty in this area was
needed, and Mr Myerson was, it seems, someone who heeded professional
advice of this sort.

25.

As the First EGM approached, some things were clear and they are relevant to
what happened in connection with the transactions which took place in the
days following that EGM.

26.

At the First EGM, both Mr Myerson and Mr Padgett were to be faced with
dismissal by shareholders from the PCIT board, and important connections
with and sources of income from PCIT were to be terminated. The strategy of
PCIT, which was considered to be of benefit to the Principle Capital group’s
own shareholding in PCIT, was to be replaced by one which focused on the
interests of other shareholders, such as the QVT concert party with an urgent
need for liquidity in the midst of a global financial crisis.

27.

As already indicated, with over 55% of the PCIT shares held by the QVT
concert party, the QVT concert party resolutions were almost bound to be
passed.

28.

Mr Myerson was, however, determined to reverse this position and
demonstrated his resolve to do so. Even before the First EGM was held and
as already indicated (paragraph 21 above), he caused the Second EGM to be
requisitioned to consider resolutions to reverse the looming and inevitable
effect of some of the resolutions which were to be voted upon at the First
EGM.

29.

The resolutions to be proposed at the Second EGM, which were put forward
prior to the holding of the First EGM, were to:
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i.

remove the directors proposed to be appointed at the general meeting
to be convened for Thursday 26 March or any other director
appointed subsequent to that general meeting;

ii.

re-appoint the current executive directors (Mr Myerson and Mr
Padgett) as directors;

iii.

terminate any investment management or advisory management
agreement entered into with Crystal Amber;

iv.

conditional upon the passing of the above resolutions regarding
changes to the board, change PCIT's investment policy to the effect
that PCIT's existing portfolio of investments should be realised in an
orderly fashion over a period of two years and that the proceeds of
such realisation should be distributed to PCIT shareholders; and

v.

conditional on the passing of the above resolutions regarding changes
to the board, direct the PCIT directors to circulate proposals by no
later than 30 June 2009 for the return of not less than £15 million in
cash to PCIT shareholders.

Before these resolutions were put before the Second EGM, the question
which occupied Messrs Myerson and Padgett was whether sufficient votes
could be relied upon to support these resolutions.

30.

Mr Myerson’s determination to win the battle can only have been increased by
critical comments from the QVT concert party about the conduct of the
management of PCIT.

31.

It was crucial to ensure that the holders of at least 50% of PCIT’s issued share
capital would support these resolutions. By the time of the First EGM, the
Initial Concert Party had (as stated above) about 23% of PCIT’s issued share
capital. With continuing support (which, no doubt, had to be fostered) of
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West Midlands (9%), Ziff Brothers (“Ziff”) (about 3%) and others, there
would be a total of about 37%, still well short of 50%.

32.

Mr Myerson thought he could see a way to achieve a winning position. He
thought that, once free of its obligations under the Representation Agreement
and with a pressing need for liquidity, EIM would, after the First EGM, be
willing to sell PCIT shares. In Mr Myerson’s perception, EIM’s shares after
the First EGM would be the “swing vote”. As he put it to the Executive on 3
September 2009:

"….if you looked at the numbers from the First EGM, which we lost,
and you take EIM's stake as the swing vote, so the minute that EIM
either sold us half their stake and voted for us or voted all their shares
with us, we would have won.".

In other words, to win by this route, the Principle Capital group needed the
support not merely of some seven million shares (which they had already
offered without result to buy), but of the whole of EIM's stake.

33.

Mr Myerson considered EIM would realise that, with its existing stake at the
time of the First EGM, the Principle Capital group could block any significant
distribution of cash and so would be looking for an exit from PCIT in a way
which would sufficiently meet EIM’s need for liquidity. Thus he expected
EIM would after the First EGM want to sell PCIT shares.

34.

In that, Mr Myerson was at least in effect right as became evident immediately
after the First EGM (see paragraph 82 below). Mr Myerson suggested to the
Committee that he further thought that it would not be necessary to buy all of
EIM’s stake. He could table the Principle Capital group’s own plans for
realisation of £15 million of PCIT’s assets by the end of June 2009 coupled
with a purchase of part of EIM’s holding which could give EIM a return of
about 80% of the total value of its PCIT investment in the short term, whilst
still leaving it with half its holding.
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35.

He said that he believed that in these circumstances “shareholders would
support our plans”. He added “we were buyers up to just under 30%” and
“We had it in mind to buy around half of EIM’s stake. We designed the
distribution proposals in such a way as would “force” [EIM] to vote the
balance of their shares with us.”. He felt that there was a good chance of
prevailing due to the fact that “we stood a better chance of delivering cash to
shareholders than QVT, doing it in a more sensible fashion and at a cheaper
cost.”.

36.

The First EGM was duly held on 26 March.

The QVT concert party

resolutions were all passed with the exception of a special resolution to
change the name of PCIT.

37.

In the course of the following days, PCLP acquired from EIM 7,000,000 PCIT
shares at a price of 35.07 pence per share, and WH Ireland purchased
6,753,413 PCIT shares at a price of 35.07 pence per share, of which 6.7
million PCIT shares were on-sold to Mr Posen.

38.

The circumstances of the Posen transaction give rise to the crucial issue in the
present proceedings.

If Mr Posen was acting in concert with the Initial

Concert Party in acquiring 6,700,000 shares representing about 6.7% of
PCIT’s share capital, there arose, unless the Panel agreed otherwise, an
obligation to make a bid for the shares of the other shareholders under Rule
9.1 because the total holding of such a concert party consequently exceeded
30%.

C.

RELEVANT PROVISIONS OF THE CODE

39.

The following provisions of the Code are relevant to the subject matter of the
Hearing.

(a)

Definition of “acting in concert”
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The definition of “acting in concert” is set out in the Definitions section of the
Code.

(i)

The basic definition

40.

The first sentence of the definition of “acting in concert” explains the meaning
of the concept and provides as follows:

“Persons acting in concert comprise persons who, pursuant to an
agreement or understanding (whether formal or informal), co-operate to
obtain or consolidate control (as defined below) of a company or to
frustrate the successful outcome of an offer for a company.…”.

41.

The definition goes on to provide that certain persons will be presumed to be
persons acting in concert with other persons in the same category, unless the
contrary is established. However, none of these presumptions is relevant to
the subject matter of the Hearing.

(b)

The requirement to make a mandatory offer

(i)

Triggering a mandatory offer – Rule 9.1

42.

The Code requires that, where a person acquires shares which, when taken
together with the shares held by persons acting in concert with him, give that
person control of a company, that person should be required to make an offer
in cash at the highest price paid by him, or by any person acting in concert
with him, during the preceding 12 months. Control for the purposes of the
Code means an interest, or interests, in shares carrying in aggregate 30% or
more of the voting rights of a company.

43.

The purpose of the mandatory bid requirement is two-fold:

(i)

to provide that, where a person obtains control of a company, he must
provide the opportunity of an exit to all other shareholders in the
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company, since they may not wish to remain in the company now that
control of the company effectively rests in the hands of a single (or
different) person or a group of persons acting in concert; and

(ii)

on the basis that the new controller may have paid a premium price to
obtain control of the company, to ensure that all shareholders in the
company are granted the opportunity of an exit at the same premium
price as that which may have been paid to acquire control.

44.

Rule 9.1 provides as follows:

“9.1

WHEN A MANDATORY OFFER IS REQUIRED AND WHO

IS PRIMARILY RESPONSIBLE FOR MAKING IT

Except with the consent of the Panel, when:—

(a) any person acquires, whether by a series of transactions over a period
of time or not, an interest in shares which (taken together with shares in
which persons acting in concert with him are interested) carry 30% or
more of the voting rights of a company; or

(b) any person, together with persons acting in concert with him, is
interested in shares which in the aggregate carry not less than 30% of the
voting rights of a company but does not hold shares carrying more than
50% of such voting rights and such person, or any person acting in
concert with him, acquires an interest in any other shares which increases
the percentage of shares carrying voting rights in which he is interested,

such person shall extend offers, on the basis set out in Rules 9.3, 9.4 and
9.5, to the holders of any class of equity share capital whether voting or
non-voting and also to the holders of any other class of transferable
securities carrying voting rights. Offers for different classes of equity
share capital must be comparable; the Panel should be consulted in
advance in such cases.
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An offer will not be required under this Rule where control of the offeree
company is acquired as a result of a voluntary offer made in accordance
with the Code to all the holders of voting equity share capital and other
transferable securities carrying voting rights.”.
(ii)

Acquiring a part only of a person’s interest in shares

45.

Where a person increases his shareholding to, say, 29.9% of a company’s
shares carrying voting rights and does so by acquiring only part of the
vendor’s stake, the Panel will be concerned to examine whether the vendor
and the purchaser should be treated as acting in concert and/or whether the
purchaser should be treated as interested in the shares retained by the vendor.
The Panel’s approach in this area is set out in Note 6 on Rule 9.1 which
provided at the relevant time as follows:

“6.

Vendor of part only of an interest in shares

Shareholders sometimes wish to sell part only of their shareholdings or a
purchaser may be prepared to purchase part only of a shareholding. This
arises particularly where a purchaser wishes to acquire shares carrying
just under 30% of the voting rights in a company, thereby avoiding an
obligation under this Rule to make a general offer. The Panel will be
concerned to see whether in such circumstances the vendor is acting in
concert with the purchaser in such a way as effectively to allow the
purchaser to exercise a significant degree of control over the retained
shares, in which case a general offer would normally be required. A
judgement on whether such significant degree of control exists will
obviously depend on the circumstances of each individual case.

In

reaching its decision, the Panel will have regard, inter alia, to the points
set out below.

(a) There might be less likelihood of a significant degree of control over
the retained shares if the vendor was not an “insider”.
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(b) The payment of a very high price for the shares would tend to suggest
that control over the entire holding was being secured.
(c) Where the retained shares are in themselves a significant part of the
company’s capital (or even in certain circumstances represent a
significant sum of money in absolute terms), a greater element of
independence may be presumed.

(d) It would be natural for a vendor of part of a controlling holding to
select a purchaser whose ideas as regards the way the company is to be
directed are reasonably compatible with his own. It is also natural that a
purchaser of a substantial holding in a company should press for board
representation and perhaps make the vendor’s support for this a condition
of purchase. Accordingly, these factors, divorced from any other evidence
of a significant degree of control over the retained shares, would not lead
the Panel to conclude that a general offer should be made.

Similar considerations will arise where the vendor remains interested in
shares but without itself owning any of such shares, or where the
acquisition is not of the shares themselves but of another type of interest
in shares.”.

(c)

Dealings with and assisting the Panel

46.

Paragraph 9(a) of the Introduction to the Code provides that:

“The Panel expects any person dealing with it to do so in an open and
co-operative way. It also expects prompt co-operation and assistance from
persons dealing with it and those to whom enquiries and other requests are
directed. In dealing with the Panel, a person must disclose to the Panel any
information known to them and relevant to the matter being considered by
the Panel (and correct or update that information if it changes). A person
dealing with the Panel or to whom enquiries or requests are directed must
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take all reasonable care not to provide incorrect, incomplete or misleading
information to the Panel….”.

(d)

The Hearings Committee

Paragraph 7(a) of the Introduction to the Code provides that:

“The Hearings Committee can be convened in the following circumstances:
………
(iii)

the Executive may institute disciplinary proceedings before the

Hearings

Committee when it considers that there has been a

breach of the Code……;

(iv)

or

in other circumstances where the Executive…. considers it appropriate
to do so…..”.

(e)

Disciplinary powers

Paragraph 11 of the Introduction to the Code provides that:

“…..
(a) Disciplinary action

The Executive may itself deal with a disciplinary matter where the person who
is to be subject to the disciplinary action agrees the facts and the action
proposed by the Executive. In any other case, where it considers that there has
been a breach of the Code, the Executive may commence disciplinary
proceedings before the Hearings Committee.

The person concerned is

informed in writing of the alleged breach and of the matters which the
Executive will present to the Hearings Committee. Disciplinary actions are
conducted in accordance with the Rules of Procedure of the Hearings
Committee, which are available on the Panel’s website.

(b)

Sanctions or other remedies for breach of the Code
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If the Hearings Committee finds a breach of the Code or of a ruling of the
Panel, it may:

(i)

issue a private statement of censure; or

(ii)

issue a public statement of censure; or

(iii)

suspend or withdraw any exemption, approval or other special status
which the Panel has granted to a person, or impose conditions on the
continuing enjoyment of such exemption, approval or special status, in
respect of all or part of the activities to which such exemption,
approval or special status relates; or

(iv)

report the offender’s conduct to a United Kingdom or overseas
regulatory authority or professional body (most notably the Financial
Services Authority (“FSA”)) so that that authority or body can consider
whether to take disciplinary or enforcement action (for example, the
FSA has power to take certain actions against an authorised person or
an approved person who fails to observe proper standards of market
conduct, including the power to fine); or

(v)

publish a Panel Statement indicating that the offender is someone who,
in the Hearings Committee’s opinion, is not likely to comply with the
Code. The rules of the FSA and certain professional bodies oblige
their members, in certain circumstances, not to act for the person in
question in a transaction subject to the Code, including a dealing in
relevant securities requiring disclosure under Rule 8 (so called “coldshouldering”).

For example, the FSA’s rules require a person

authorised under the Financial Services and Markets Act 2000
(“FSMA”) not to act, or continue to act, for any person in connection
with a transaction to which the Code applies if the firm has reasonable
grounds for believing that the person in question, or his principal, is
not complying or is not likely to comply with the Code.”.
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D.

BURDEN AND STANDARD OF PROOF

47.

It is for the Executive to prove its case. That applies both to the allegations
which the Executive makes against the Respondents and to the
appropriateness of the order which it recommends the Committee to make if
its allegations are established.

48.

It is common ground that the standard of proof which the Executive must meet
is the balance of probabilities, but that this civil standard of proof is to be
applied flexibly depending upon particular features of the case. To assist the
Committee in doing so various authorities were referred to.

49.

As the Court of Appeal put it in R (on the application of N) v. Mental Health
Review Tribunal (Northern Region) [2006] 4 All ER 194 at [62]: “Although
there is a single civil standard of proof on the balance of probabilities, it is
flexible in its application. In particular, the more serious the allegation or the
more serious the consequences if the allegation is proved, the stronger must be
the evidence before a court will find the allegation proved on the balance of
probabilities. Thus the flexibility of the standard lies not in any adjustment to
the degree of probability required for an allegation to be proved (such that a
more serious allegation has to be proved to a higher degree of probability), but
in the strength or quality of the evidence that will in practice be required for
an allegation to be proved on the balance of probabilities.”.

50.

In the present case there is no doubt as to the seriousness of the allegations
made by the Executive and the consequences which may follow if the
allegations are proved. The allegations affect the civil rights and obligations
of the Respondents and potential consequences are not limited to being
detrimental only to their reputation.

51.

The Committee was referred to passages from three cases in the House of
Lords in Re B (Children) (Care Proceedings: Standard of Proof) [2009] 1 AC
11 at [2] and [15], In Re H and Others (Minors) (Sexual Abuse: Standard of
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Proof) [1996] AC 563 at [586] and R (on the application of D) v. Life
Sentence Review Commissioners [2008] 1 WLR 1499 at [22]–[28] which
stress amongst other things that there is no room for a finding that what is
alleged might have happened. Either the allegation is established on a balance
of probabilities or it must be dismissed. In deciding issues of fact, regard
should be had to whatever extent is appropriate to inherent probabilities.

52.

The Executive suggested that the Committee would also be helpfully guided
by the well-known observations of the Panel in the Guinness plc/The
Distillers Company plc case (Panel Statement 1989/13) with particular
reference to the evidence which may justify an inference that a concert party
came into existence.

53.

The Panel Statement (1989/13) said:

"The nature of acting in concert requires that the definition be drawn in
deliberately wide terms.

It covers an understanding as well as an

agreement, and an informal as well as a formal arrangement, which leads
to co-operation to purchase shares to acquire control of a company. This
is necessary, as such arrangements are often informal, and the
understanding may arise from a hint. The understanding may be tacit, and
the definition covers situations where the parties act on the basis of a “nod
or a wink”. Unless persons declare this agreement or understanding, there
is rarely direct evidence of action in concert, and the Panel must draw on
its experience and commonsense to determine whether those involved in
any dealings have some form of understanding and are acting in cooperation with each other. In a typical concert party case, both the offeror
and the person alleged to be acting in concert with it are declaring that,
notwithstanding the circumstances, they have no understanding or
agreement. The Panel has to be prepared realistically to recognise that
business men may not require much by way of formal expression to create
such an understanding. It is unnecessary for the Panel to know everything
that actually passed between the parties in a take-over. In addition, the
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judgment required in an acting in concert issue must usually be made in
the context of the assertions and arguments of persons whose interests will
not be served by a finding of acting in concert – this is because such a
finding inevitably entails consequences under the Code, often to the
benefit of offeree company shareholders, which is the object of the
concept, with a cost to the offeror.".

54.

Counsel for the Respondents did not suggest in the end that these observations
should be ignored but rather that they should be treated with some care. It
was stressed that, unlike the present case, the Guinness/Distillers case was not
aimed at named individuals, but rather at a corporation for the purposes of
protecting shareholders in another corporation. It was therefore agreed that
the case did not engage Article 6(1) of the European Convention on Human
Rights (“ECHR”). It was not ultimately suggested that in the present case the
Committee should adopt a stricter or narrower definition of “concert party”
than that suggested by the observations quoted above, but rather that the
evidence required to find that, on the balance of probabilities, a concert party
existed would have to be stronger where the consequences of such finding was
“cold-shouldering”, as opposed to enforcing a mandatory bid.

55.

Although the facts of the present case are different to those of the
Guinness/Distillers case, the issue of whether or not a concert party exists is
not.

That is to be determined by what facts are established and what

reasonable inferences can, on a balance of probabilities and guided by the
considerations mentioned above, be drawn from those facts. The outcome is
not to be determined by applying different definitions of “concert party”
depending on the nature of the case and relief sought. The purposes for which
concert parties may be created or exist and the identity of the members or
creators may vary, but the elemental nature of the underlying consensus which
must be established if a concert party is to be held to exist must be constant.
Whilst the Guinness/Distillers case did not engage Article 6(1) of ECHR, the
Committee does not consider that that provision limits in cases like the present
the value of what was said in that case.
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56.

Whilst dealing with the essence of a concert party, it is convenient to mention
one other point for completeness. The Committee was referred to the EU
Directive on Takeover Bids [2004/25/EEC] which defines persons acting in
concert for the purposes of a bid as those who cooperate with the offeror or
offeree company on the basis of an agreement either express or tacit either
oral or written aimed at acquiring control of the offeree company or of
frustrating the successful outcome of a bid. The Directive does not use the
word “understanding” but the reference to a tacit agreement seems plainly to
indicate there is no inconsistency with the definition of “concert party” in the
Code.

The Committee does not understand the Respondents to contend

otherwise or to suggest that the Directive adds anything to their arguments
about the standard of proof or what must be proved by the Executive to make
out its case.

E.

THE PROCEEDINGS

57.

The Executive referred the matter to the Committee by way of a written
Submission on 1 December 2009.

The Committee initiated a process in

accordance with its Rules of Procedure. This process resulted in a series of
Submissions, Witness Statements and Skeleton Arguments being delivered by
and exchanged between the parties following a timetable laid down by the
Committee. The principal events in that process and the dates on which they
happened are set out in Appendix 2. This process resulted in a Hearing lasting
for 3 full days (from 12 to 14 April 2010).

The names of those who

constituted the Committee are set out in Appendix 3.

58.

The parties each had legal representation. Mr Myerson and Mr Padgett were
represented by K&L Gates LLP, Mr Posen was represented (up until the time
of notification on 17 March 2010 that he would not be attending the Hearing)
by Mishcon de Reya Solicitors (“Mishcons”) and Javan Herberg of Counsel
and the Executive was represented by Freshfields Bruckhaus Deringer LLP.
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59.

On 17 March 2010, through his solicitors Mr Posen announced that he did not
intend to attend the Hearing. The reasons given included Mr Posen’s absence
of existing or future plans for involvement in the corporate finance area in the
UK or elsewhere, the fact that “cold-shouldering” has “little relevance for him
in practical terms”, that in terms of his reputation those who have experience
of dealing with him would continue to understand his integrity and honesty
and that further expense could not be justified, given that he would not
recover costs if successful. Mr Posen wished to focus upon the activities of
the Posen Foundation. Mr Posen also made allegations about the conduct of
the case by the Executive which “has been out to get him from day one”. The
Committee addresses the reasons for Mr Posen’s decision at paragraph 136ff.
below.

60.

Counsel appeared at the Hearing on behalf of Mr Myerson and Mr Padgett and
on behalf of the Executive. Charles Flint QC (“Mr Flint”) and Mr Tom
Weisselberg (“Mr Weisselberg”) appeared for both Mr Myerson and Mr
Padgett; Jonathan Sumption QC (“Mr Sumption”) appeared for the Executive.
Mr Posen neither appeared nor was represented at the Hearing (although, in
common with the other parties to the Hearing, did request and receive the
transcripts of the proceedings on a daily basis). Where reference is made in
this Statement to "Counsel for the Respondents", it is a reference to Mr Flint
and Mr Weisselberg.

61.

Witness Statements were produced in advance of the Hearing for the
following witnesses:

(a)

on behalf of Mr Myerson and Mr Padgett: Mr Myerson, Mr
Padgett, Mr Peggie and Mr David Cooley (both of Principle
Capital group) and Mr Andrews (of Evolution);

(b)

on behalf of Mr Posen: Mr Posen and Mr Christof Reichmuth
(of Reichmuth); and
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(c)

on behalf of the Executive: Mr Robert Hingley (former
Director General of the Panel), Mr Charles Crawshay and Mr
Jeremy Evans (both of the Executive), Mr Ansell and Mr Lamb
(of WH Ireland) and Ms Nahal (of Evolution).

At the Hearing, the following witnesses were called and then cross-examined
by Counsel (in the order listed): Mr Ansell, Mr Lamb, Ms Nahal, Mr Hingley,
Mr Crawshay, Mr Myerson, Mr Padgett and Mr Andrews.

62.

The Witness Statements of those witnesses who were not required for crossexamination (Messrs Peggie, Cooley and Evans) were admitted in evidence on
the basis that they were not challenged.

63.

Before the Hearing the parties agreed a summary of relevant telephone calls
(the “Call Summary”) which proved extremely helpful in seeking to establish
the course of events. Many of these calls were to or from landlines in the
various broking firms involved, which were recorded and could be
transcribed.

But many others were made between mobile telephones or

otherwise were not recorded, a fact which inevitably makes it more difficult to
establish the truth in a case such as this.

F.

THE ESSENTIAL ISSUES

64.

Before turning to consider in detail the facts of this case on the basis of the
guidance summarised above, the Committee reminds itself of the essential
issues as they were presented to it. Did Mr Posen appear fortuitously on the
scene when PCIT was in the middle of a battle about its future and, unaware
of this, decide on the basis of his own commercial judgment to buy 6,700,000
shares in PCIT, and subsequently to support the Initial Concert Party at the
Second EGM? Or was Mr Posen’s involvement initiated by Mr Myerson, and
the arrangements for Mr Posen’s purchase of PCIT shares orchestrated by Mr
Myerson and Mr Padgett on the basis of an understanding or agreement with
Mr Posen that he would, as he subsequently did, vote the shares in support of
the Initial Concert Party’s position at the Second EGM; and did Messrs
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Myerson, Padgett and Posen together seek to conceal from the Executive these
facts and, in the case of Mr Posen, also to conceal the source of the funds used
to settle the transaction?

G.

THE FACTS

i.

65.

The circumstances of Mr Posen’s acquisition of PCIT shares

The story of Mr Posen's acquisition begins on Tuesday 24 March 2009, two
days before the First EGM.

66.

At 11.53 on 24 March, Felix Posen, Daniel Posen's father, telephoned Mr
Myerson. They knew each other and spoke occasionally, but were not close
friends. Felix Posen, a successful businessman, had some knowledge of
Principle Capital's operations and had invested through the Posen Foundation
in companies in which Principle Capital was involved. He had attempted to
persuade Mr Myerson to contribute to charitable causes.

67.

The Committee notes that in 2002 the Executive was asked whether the Posen
Foundation should be treated as part of a concert party consisting of Mr
Myerson, his then business partner and certain others. The concert party was
suggested to exist in relation to a proposed issue of new shares by BNB
Resources plc (“BNB”).

68.

In enquiring into this in 2002, the Executive was told:

“Brian Myerson knows Felix Posen, a beneficiary of the Posen
Foundation, through charity work and probably sees him once or twice
a year for that purpose. There are no other business, social or family
relationships with the Posen Foundation, other than through its current
investment in UKAVCF nor are any expected in the future.”.
69.

The Executive concluded that the Posen Foundation (and others) was part of
the concert party including Mr Myerson (and others).

This ruling was

accepted by Mr Myerson and the Posen Foundation and the other members of
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the concert party, as well as BNB itself.

It should be added that, in

considering a further fundraising in respect of BNB in late 2002, the
Executive was persuaded that the Posen Foundation should no longer be
treated as part of this concert party.

70.

The original purpose of Felix Posen’s telephone call on 24 March, which is
identified in Felix Posen's telephone bill as having lasted for 6 minutes 12
seconds, is obscure. It seems clear, however, that Felix Posen would have had
no personal reason to raise the subject of PCIT. He is over 80 years old and
has ceased to play an active part in the affairs of the Foundation. His son
Daniel has become chief executive officer of the Foundation and Daniel Posen
has said that, although he intended to acquire the shares himself in the first
instance, he intended to flip them to the Foundation later. According to Mr
Myerson, there was no discussion about PCIT during Felix Posen’s call but
Felix Posen, without explaining for what purpose he was to do so, simply
asked Mr Myerson to telephone Daniel Posen. In short, according to Mr
Myerson, without mention of PCIT or of an investment in the Principle
Capital group, for some unexplained reason he was being asked to telephone
Daniel Posen whom he hardly knew.

71.

Reaching conclusions about this conversation is complicated by the facts that,
during the Executive's investigation, Felix Posen denied that there had been
any such call and, until the Submission of Daniel Posen to the Committee in
February 2010, this denial was supported both by his son and by Mr Myerson,
both of whom insisted that the contact between Mr Myerson and Daniel Posen
was instigated by Daniel Posen. The telephone records for Felix Posen's home
were produced as an appendix to Daniel Posen’s Witness Statement on 8
March 2010 and established that, as the Executive now accepts, the call was
indeed placed by Felix Posen.

72.

The Committee notes the suggestions in Mr Posen's Witness Statement about
the origin of Felix Posen's call. They are vague ("I cannot remember exactly
what happened. I have tried to piece together what I believe to be the most
likely explanation from the ancillary evidence…"). They are unsupported by
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Felix Posen, and there is in fact no evidence other than Daniel Posen’s
reconstruction to support the suggestion that Daniel Posen had raised the
subject of an investment in PCIT with Felix Posen before the call and that it
was this discussion which led to Felix Posen’s request to Mr Myerson to call
Daniel Posen. Given that it seems that Daniel Posen knew little of substance
about PCIT (see below) and that Felix Posen knew even less, it seems unlikely
that the subject had been discussed with Felix Posen before he called Mr
Myerson or that Felix Posen indicated the reason why Mr Myerson should call
Mr Posen. Indeed, Mr Myerson denies that there was any mention whatsoever
of PCIT by Felix Posen.

73.

Mr Posen’s account is that he had a longstanding interest in buying PCIT
shares. His account of enquiries which he made on this subject prior to Felix
Posen’s call to Mr Myerson and his discussions with his father on the subject
have not been tested and are unsupported by any evidence, including the
evidence of the three Principle Capital group individuals (Messrs Myerson,
Padgett and Cooley) to whom he claims to have enquired about the
availability of PCIT shares. Mr Posen attempts to paint a picture which the
Committee cannot accept.

Not only is it unsupported by evidence from

others, but it raises more questions. What was the result of these calls, and
why for instance, if Mr Posen had made the calls as he claims to, was there no
response, even when millions of shares were traded and many were acquired
by the Principle Capital group with the First EGM looming? Mr Posen’s
assertions clearly called for explanations from him as a witness and without
those it is in the Committee’s view inappropriate to accept them in the context
of the hard evidence of the case as a whole.

74.

The Committee considers in the light of the evidence as a whole that there
must have been mention of an investment in PCIT, but that this came not from
Felix Posen but from Mr Myerson, and that the reaction of Felix Posen was to
suggest that Mr Myerson should discuss it with his son. The Committee notes
in reaching this conclusion that Felix Posen had no personal reason to mention
PCIT or an investment in the Principle Capital group (and neither he nor Mr
Myerson suggests that he did mention it), that it is unlikely that Felix Posen
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would have suggested that he should ask Mr Myerson to call Daniel Posen
without giving any reason for doing so, that Mr Myerson would not be likely
to do so without seeking to know his purpose for the call and that Mr Myerson
had every reason to raise a question of investment in PCIT with an individual
whom he knew had favoured investment in companies with which Mr
Myerson had connections and given that PCIT's affairs and the forthcoming
Second EGM were likely to be at the forefront of Mr Myerson's mind at this
time. In reaching this conclusion, the Committee also notes what happened
after Felix Posen had spoken to Mr Myerson. After Felix Posen’s call, and
although he was travelling to Berlin, Mr Myerson promptly responded by
making two attempts (at 14.18 and 16.10 on Tuesday 24 March) to reach
Daniel Posen. An attempt by Daniel Posen to respond at 17.07 did not
succeed, and Mr Myerson tried again unsuccessfully at 18.01 to reach Daniel
Posen. Eventually Mr Myerson succeeded on his fourth attempt at 18.08 and
he and Daniel Posen spoke for 6 minutes 34 seconds. Mr Myerson gave
evidence about his discussion with Daniel Posen at 18.08 on Tuesday (24
March). He said in his Witness Statement:

"As far as I can remember, we talked briefly about life in general, Madoff,
the financial crisis and the Posen Foundation's exposure to Madoff, with
which I believe his father had been very preoccupied. I think it was during
this call that he may have mentioned that he was travelling to New York
later in the week for various meetings relating to the Madoff situation.

We spoke only very briefly about PCIT. He informed me that he was
interested in investing in PCIT. My response was that I could not discuss
the situation. I was fully aware that we must have no agreement or
understanding if he was going to buy shares, or else rule 9 might be
engaged. I said that we could not discuss the then-current corporate
situation because of its sensitivity. Despite that, given his expressed
interest in PCIT shares, I said we would let him know if we became aware
of any PCIT shares available in the market and I may have mentioned that
we could recommend the London broker who had been buying PCIT
shares for us.".
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75.

In other words, nothing was said by either of them about the corporate turmoil
at PCIT (and indeed Mr Posen says he was unaware of this until more than a
week later, after he had made his purchase of the PCIT shares) and any
discussion of PCIT was of the briefest kind. Given that Mr Posen now
suggests that investment in PCIT was the specific reason for the call and that
the call lasted over six and a half minutes, this seems surprising,
notwithstanding what Mr Myerson says about avoiding possible difficulties
under Rule 9.

76.

It is also significant that at 07.59 on Wednesday 25 March Daniel Posen called
Mr Myerson.

Mr Myerson had apparently forgotten about this when

questioned by the Executive a few days later since he suggested that there had
only been one call with Daniel Posen. He now says that he has very little
specific recollection of the call:

“I think he may have been asking for or providing contact details given
his travel plans. I may have left such details to Brian Padgett to deal
with.”.

Mr Padgett himself suggests that the phone was passed to him by Mr Myerson
and Mr Posen asked him “to call a guy in Switzerland with the contact details
and he gave me this guy’s name and telephone details. I thought he was
somebody who worked for the Posen Foundation. It was a very short call.”.

77.

The Committee believes that this call was much more significant than the
Respondents suggest. It was preceded by two substantial calls between Daniel
and Felix Posen, one at 06.42 lasting 24 minutes and the other at 07.15 lasting
11 minutes. It is clear from Daniel Posen’s own evidence and a note which he
produced that at about this time (and specifically after the initial call between
him and Mr Myerson at 18.08 on 24 March but before he was told that any
PCIT stock was available in the market) he discussed with his father how
much PCIT stock should be acquired and at what price.
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78.

Mr Posen himself suggests that, though the note is dated “26/03”, he had in
fact discussed these matters with his father during these two calls early on 25
March and that this accounts in part for what the note records. This seems
correct.

79.

The note records (in part):

“FDP + DLP agree Pcit @ 36 max if poss
say 7-8 mio if poss.”.

80.

In short, by the time of the brief call to Mr Myerson early on 25 March, Daniel
and Felix Posen had decided to try to acquire a large number of PCIT shares
at up to a specified price. No real attempt is made in Daniel Posen’s evidence
to explain on what commercial basis these figures were arrived at. He says “I
do not remember how we decided on those figures”, but he has some
recollection of seeing or hearing of a price of 30p and, since the price of PCIT
shares fluctuated between 28p and 35.5p per share during February and March
2009, “an upper limit of 36 pence per share would make sense to me”. The
Committee infers that the quantity and price arose from and were consistent
with the earlier discussions between Mr Myerson and Daniel Posen on 24 and
25 March.

ii.

81.

Thursday 26 March 2009

Mr Padgett suggests that it was during the early morning call on 25 March
from Mr Posen that he had recommended Harry Ansell at WH Ireland (“Mr
Ansell”) as a broker if Mr Posen was interested in PCIT shares and that, at
11.41 on 26 March, Mr Padgett called Reichmuth. Reichmuth is a private
bank in Switzerland with whom the Posens had longstanding connections.
Reichmuth’s contact details had been supplied by Mr Posen to Mr Padgett
and, as requested by Mr Posen, Mr Padgett passed to Reichmuth details of Mr
Ansell’s name and contact details. Mr Padgett thought at the time that he was
speaking to the Posen Foundation.
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82.

As Mr Myerson had anticipated, all the essential QVT concert party
resolutions were passed at the First EGM on the afternoon of 26 March. As
he also anticipated, but perhaps even earlier than expected, EIM then
approached their brokers (Evolution). Within an hour or so of the conclusion
of the EGM, Joel Pastre of EIM (“Mr Pastre”) informed Ms Nahal of
Evolution that EIM was willing to sell its holding in one block; the price
would depend on the buyer. At 16.41, Ms Nahal called Mr Myerson and
informed him that EIM wished to sell its whole stake. After asking Ms Nahal
to hold, Mr Myerson returned to the call and said:

“We will buy half now and then we will be back to them”.
Mr Myerson said “and there’s somebody else out there who wants [tape cuts
out] ….”. He added:

“Let me just decide where it is going to go and what’s going to happen”.
Having obtained from Ms Nahal confirmation of EIM’s call, and that they
were “up for it”, Mr Myerson remarked:

“Well, we’ve won…. It’s over. Okay, it’s over. Fantastic.”.
83.

Mr Myerson’s reaction during this call to the news of EIM’s approach is, in
the Committee’s view, eloquent support for concluding that at the least Mr
Myerson was prepared for EIM to sell its entire holding and was confident
that a price would be agreed which EIM would accept, that he could arrange
where the balance of the EIM holding would go and that this balance would
then be in friendly hands by the time of the Second EGM. The Committee
infers that Mr Myerson’s confidence was based on knowledge of the result of
the discussions of Felix and Daniel Posen as reflected in Daniel Posen’s note
dated 26/03 (but made earlier) and on the discussions which he had held with
Daniel Posen.

84.

Mr Padgett suggests that Mr Myerson’s reaction to Ms Nahal’s call was
because he felt that, if EIM sold to Principle Capital group interests half of the
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EIM stake, they “were not going to vote against us” at the Second EGM and
the QVT concert party would thereby be defeated. Mr Myerson’s evidence is
to the same effect, focusing on the facts that, with 23% (or more) of PCIT, a
special resolution to distribute cash could be defeated, that by realising half its
stake and including the 15 pence a share distribution proposed by Mr Myerson
on the balance EIM would realise about 80% of the value of its investment
and thus relieve its liquidity problems which were driving EIM’s actions.
EIM would realise that they could only otherwise obtain cash distributions if
the Principle Capital group gave its support. Thus, say Mr Myerson and Mr
Padgett, it was not necessary to buy all of EIM’s stake to secure success and
this explains Mr Myerson’s reaction to Ms Nahal’s call. The Committee does
not accept this.

85.

First, the acquisition of only part of EIM’s stake would raise, as Mr Myerson
and Mr Padgett knew, problems under Note 6 (see paragraphs 19 to 23
above). There were no grounds for claiming victory until the position about
this was resolved and the Committee does not accept Mr Myerson’s attempt to
downplay this consideration in the face of earlier advice from Evolution that
certainty was needed on the point.

86.

Secondly, it is plain from what Mr Myerson said that, even if he did not know
at this stage that EIM would only sell its entire holding and not merely part of
it, he was proposing to ensure that the arrangements which he would make
before he went back to Evolution would cover the entire holding.

87.

Mr Padgett was in the car when Mr Myerson received Ms Nahal’s call at
16.41 and, knowing that “PC Fund Interests” only proposed to buy about half
of EIM’s 13.7% holding, told Mr Myerson that the cash necessary for this
could be raised, though some work would be needed to arrange it.

88.

Did Mr Padgett speak to Mr Posen after Ms Nahal’s call? He says that he
tried to do so and may have succeeded, but there is no record of it. It seems
very likely that he did succeed; in view of what happened before and after,
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common sense suggests that Mr Posen was then told by Mr Padgett that PCIT
shares were now available.

89.

That evening at Boodles, a club to which Mr Ansell belonged, there assembled
Mr Padgett, Mr Ansell, Mr Lamb and others from WH Ireland. Considerable
evidence was directed at describing the occasion. At one extreme it was said
that too much was drunk, that more than 90% of the time was spent discussing
business and everyone stayed until the small hours of the morning. At the
other, that it was a social evening, snooker was played and little or no business
was discussed. The truth is probably somewhere in between. The Committee
does accept that some business matters were probably mentioned, not least
because both Mr Ansell and Mr Lamb had gone to the First EGM of PCIT that
afternoon, but the Committee does not accept that anything definitive was said
about the purchase of PCIT shares. It is quite likely, in view of what had
happened up to this point, that Mr Ansell was told by Mr Padgett that he could
expect a call the next day about PCIT shares, and perhaps that a call would
come from Mr Posen. Mr Ansell does not accept this and, although on the
whole the Committee prefers his evidence to that of Mr Padgett where they
conflict, he may be wrong on this point. In the end, however, nothing much
turns on it.

iii.

90.

Friday 27 March 2009

In fact, Mr Posen did not call WH Ireland on 27 March. To begin with, after
Evolution had clarified with EIM the number of shares being sold
(13,753,413) and Evolution had agreed to seek a bid, Ms Nahal called Mr
Myerson. A few moments later Mr Padgett instructed Mr Lamb to call Ms
Nahal at Evolution to buy 7 million PCIT shares at 32 pence. Shortly after
this, Ms Nahal again called Mr Myerson and, as a result of that call, her
colleague (Ms Ayton) having told EIM that they had an order to buy 7 million
shares at 31.94 pence, also suggested to EIM that, whilst someone else was
lined up for the balance of EIM’s holding, she should meanwhile protect EIM
for the 7 million shares. Mr Pastre of EIM said, however, that he would prefer
to sell all in one block and would like 36 pence or 37 pence. To-ing and fro-
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ing continued about this until 11.01 when Evolution told EIM that they had a
bid for 7 million shares at 35 pence and also a buyer for 6.7 million shares, but
that the buyer was a Swiss company and they needed to set up an account. So
EIM were told that this buyer was probably not going to be able to buy the
rest until the following Wednesday (1 April).

91.

Mr Pastre wanted time to consider this and made it clear that he wanted to be
taken out of the whole EIM position (“fill or kill”) as he was concerned about
the difficulty of selling only 5% instead of more than 10%. The Committee
finds, and it is not in issue, that this was communicated to Mr Myerson by Ms
Nahal at 11.07. At 11.10 Ms Ayton told Mr Pastre that the position remained
that there was a bid of 35 pence for 7 million shares now and 35 pence for 6.7
million shares on Wednesday. Again, Mr Pastre said that he wanted to think
about it.

92.

It is not entirely clear what happened next. Certainly Mr Pastre did not accept
the proposal which involved uncertainty until Wednesday (1 April), and he
had explained why he was not inclined to do so. It seems very likely, in view
of what happened immediately thereafter, that the impasse had been
recognised by Ms Nahal and Mr Myerson and was discussed between them in
the two conversations between them at 12.44 and 13.01. Mr Padgett (who had
been on an aeroplane to Geneva) then called the Principle Capital office and is
likely to have spoken to Mr Myerson. Two more calls then followed between
Ms Nahal and Mr Myerson. After another call between Mr Padgett and the
Principle Capital office, Mr Padgett then made the crucial call to Mr Ansell at
13.06. The Committee infers from what had happened during the morning,
the involvement of Mr Myerson in the discussions with Evolution and,
through Evolution, with EIM, the immediate and central importance of the
matter and the respective roles of Mr Myerson and Mr Padgett in relation to
the whole affair that the calls in the Call Summary between Mr Padgett and
the Principle Capital office were in fact between Mr Padgett and Mr Myerson,
the one at 13.04 lasting one minute and 28 seconds being immediately before
Mr Padgett’s call to Mr Ansell at 13.06.
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93.

Mr Ansell’s account of the call at 13.06 from Mr Padgett is as follows. He
was at lunch at a restaurant when Mr Padgett called him on his mobile. He
was instructed to buy PCIT shares at 35 pence from Evolution. The call came
out of the blue. It was a definite order, not a mere expression of interest or
warning of a call which he might receive from Mr Posen. While this was
clear to Mr Ansell, there was however some confusion as to the number of
shares that he was instructed to buy. Mr Ansell thought rightly or wrongly
that Mr Padgett wanted 6.3 million, but he accepts that he may have misheard
him and that Mr Padgett may have said 6.7 million. According to Mr Ansell:

“Padgett also told me that the shares were being purchased for, or on
behalf of, Posen, and that the transaction would be executed through
Posen’s account with Reichmuth in Switzerland. I do not recall
whether Padgett told me that it was Posen, or alternatively the Posen
Foundation, who wanted to purchase the shares, I just recall the words
‘Posen’ and ‘Reichmuth’. This was the first time I heard the name
‘Posen’ mentioned.”.
94.

Before addressing Mr Padgett’s version of this call, it should be mentioned
that, as referred to above, early in the morning Mr Padgett had instructed WH
Ireland to purchase 7 million PCIT shares at 32 pence. This transaction had
been offered to EIM through Evolution but had not been accepted or rejected.
During the morning, on advice from Mr Peggie, it was decided to alter this
arrangement. Mr Peggie was concerned that PCLP was buying 7 million
shares of PCIT through the same broker (WH Ireland) as had been
recommended to the Posen Foundation and that this might cause confusion
and risk allegations of concertedness.

Accordingly, PCLP’s order for 7

million shares was switched to Liberum (who thereafter dealt with Evolution
about this transaction), though the extent to which this was made clear to WH
Ireland individuals until later is unclear.

95.

Turning to Mr Padgett’s account of the conversation with Mr Ansell at 13.06,
he says:

“Although I cannot remember the exact words used, I believe I asked
him if he had done our PCIT trade yet. He said he had not. I told him
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that I had to switch our PCIT order to another broker, as I had
recommended that Daniel Posen used him to buy PCIT shares and our
General Counsel had said that we should not use the same broker.
I have a recollection that he asked whether it was okay for him to do
the trade for the “other guy”. I told him words to the effect that I did
not have a problem with that. From his question, I assumed that Harry
Ansell had spoken to Daniel Posen already. I got the impression that
Harry Ansell, having lost our trade, was very keen not to let the other
one get away.”.
Mr Padgett denies that he placed an order on behalf of Mr Posen or anyone
else. He says that he had no authority to do so and he had no cash to settle
such an order. If he had given such an order, he would have done so when he
placed the one for 7 million shares earlier in the day and would have given Mr
Ansell the precise number of shares involved (6,753,413).

96.

Having seen and heard Mr Padgett and Mr Ansell give evidence, the
Committee is satisfied that Mr Ansell’s account of this call is correct. Whilst
some aspects of Mr Ansell’s account were not wholly satisfactory, his
evidence on this issue was clear and compelling; in contrast, Mr Padgett’s
explanations of facts pointing against the conclusion which the Committee has
now reached were not at all clear or convincing. The Committee is further
satisfied that Mr Padgett gave the order to Mr Ansell on the instructions of Mr
Myerson. He would not otherwise have acted as he did.

97.

The Committee notes certain incontrovertible facts. First, Mr Ansell is a
highly experienced broker who is unlikely to have confused a conversation
about whether it was okay to do a trade for the ‘other guy’ with a firm order to
proceed. Second, by purchasing millions of shares in an illiquid company
without an order and without having any prior contact whatsoever with the
person whom he had never met, but upon whom he would be dependent for
settlement, he and his business partner would be personally liable for any loss
on a parcel of shares worth over £2 million: this is to be compared with the
£5,000 commission which WH Ireland might earn if such a risk were taken.
Third, Mr Ansell’s immediate reaction was to ring his office and instruct
Charlie Campbell (“Mr Campbell”) to place an order with Evolution for 6.3
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million shares at 35 pence, rather than then seek to make any contact with Mr
Posen or even to ask for his contact details. Even after the order had been
given, no attempt was made to contact Mr Posen. Yet on Mr Padgett’s
account and that of Mr Posen himself, Mr Ansell must have decided for
himself how many shares to bid for and at what price; and then later for no
particular reason to amend his own decision to change 6.3 million to 6.7
million. Fourth, the events of the next few days, including Messrs Padgett and
Myerson’s involvement in the problems of this “Posen” transaction are more
consistent with Mr Ansell’s account than that of Mr Padgett. Lastly, as to the
respective roles of Mr Myerson and Mr Padgett, both of whom gave evidence
to the Committee, the Committee was left in no doubt that, for important
matters such as this, Mr Padgett needed and felt he needed Mr Myerson’s
authority. It is the overwhelming probability that this authority was given to
Mr Padgett at 13.04 immediately before Mr Padgett’s call to Mr Ansell. It
was seen by both Mr Myerson and Mr Padgett to be essential to complete both
orders on that afternoon in order to meet EIM’s insistence that it would only
sell 100% of its holding.

98.

The confusion over the number of shares was rapidly addressed and in a
significant way.

The order for 6.3 million shares had been placed with

Evolution at 13.10 by Mr Gill on Mr Campbell’s instructions. At 13.16 Mr
Padgett called or, as he suggests, tried to call Mr Ansell. Mr Ansell says that
Mr Padgett did indeed call him at this time and instructed him that the
purchase order for 6.3 million PCIT shares to Evolution was to be amended to
6.7 million shares (and, as the transcripts confirm, this was done a minute or
so later by Mr Gill speaking to Mr Sparke of Evolution). Did Mr Padgett
make the call and instruct Mr Ansell as Mr Ansell says and, if so, how did he
come to do so? Mr Padgett says that he does not remember the call and, as it
only lasted 10 seconds, he doubts if he got through. Between 13.10 and 13.16
the Committee finds the following revealing sequence occurred:

i.

when the order was placed by Mr Gill at 13.10, the Evolution
dealer (Mr Sparke) questioned whether it was for 6.7 million or 6.3
million shares and, on being told 6.3 million, said “leave it with me
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99.

ii.

at 13.14 Ms Nahal called Mr Myerson in a call lasting 13 seconds;

iii.

Mr Padgett called Mr Myerson (15 seconds);

iv.

Mr Padgett called Mr Ansell (10 seconds);

v.

Mr Ansell called Ms Tsisatrana to tell Mr Gill to amend the order
to 6.7 million, not 6.3 million, shares; and

vi.

Mr Gill did amend the order as stated above.

Although Counsel for the Respondents placed importance on the fact that iii.
above was a call by Mr Padgett and not to him from Mr Myerson, the
Committee does not accept that this is as significant as suggested. What
matters is not how or why the call by Mr Padgett was triggered, but rather
what is likely at this point to have been said. The Committee considers that
by far the most probable explanation is that Mr Myerson, having heard of the
confusion from Ms Nahal, passed this information to Mr Padgett who, acting
on Mr Myerson’s instructions, called WH Ireland to amend the order to 6.7
million shares. There is no serious likelihood that Mr Padgett’s call to Mr
Ansell was triggered in any other way, and the Committee does not accept Mr
Padgett’s claim that he does not know how Mr Ansell came to “correct
himself”. The effect of Mr Padgett’s position on this is that Mr Ansell for
some unexplained reason decided to amend the order immediately after an
abortive 10 second call from Mr Padgett (who, if he did not get through,
seems to have made no further effort to speak with WH Ireland until Mr Lamb
called him at 14.07 and, indeed, to have no obvious reason to attempt to speak
to Mr Ansell at this time except the one described by Mr Ansell).

100.

During Friday 27 March there was considerable confusion at WH Ireland
caused in part by there being three transactions involving members of the
Initial Concert Party. The first, the order subsequently passed to Liberum to
buy 7 million PCIT shares, the second, an order to sell Photo-Me shares and
the third, the order (the “Posen purchase”) given, as the Committee finds, by
Mr Padgett on Mr Myerson’s instructions to Mr Ansell at 13.06.

The
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confusion was in part caused by poor communications within WH Ireland and
the lack of confirmatory details from or on behalf of Mr Posen.

101.

In the midst of this confusion, WH Ireland tried to set up arrangements with
Reichmuth to settle the Posen purchase. The underlying problem was that
Reichmuth had no instructions and were not in funds to settle the Posen
purchase and so could not or would not proceed to give instructions to a
London broker to effect the transaction.

102.

Meanwhile, Liberum’s order for 7 million shares had been priced at 35 pence,
and at 14.02, having obtained confirmation that the order from WH Ireland
was for 6.7 million and not 6.3 million PCIT shares, Evolution (Ms Ayton)
was able to tell EIM (Mr Pastre) that:

“I have got the order…. to buy the lot at 35”.

Mr Pastre accepted this and instructed Evolution to do the transaction.

103.

It is not clear exactly when, but probably just after 14.00, Evolution (Mr
Sparke) called WH Ireland (Mr Lamb) and raised the question of the precise
number of shares which were being sold to WH Ireland. He suggested that
WH Ireland should be buying “an extra 53 odd thousand as well”, specifically
6,753,413, and Mr Lamb said he was sure that would be alright and he would
come back to Mr Sparke.

104.

At 14.07, Mr Lamb sought instructions from Mr Padgett. He stated that
“you”, i.e. Mr Padgett, would be buying 6,753,413 shares in PCIT and that the
proposed price would be 35.07 pence. Mr Padgett’s response was simply that
the trade was “not for us obviously, it is for the Posen Foundation”. This
conversation is consistent with Mr Ansell’s account of the transaction. Mr
Padgett says:

“I assumed that someone from the Posen Foundation had been in touch
with Harry Ansell by this time and had placed an order for the balance
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of the EIM stake. I also made an assumption that he had placed the
order for the Posen Foundation, because that was the entity that I had
heard of the Posens using for their investments.”.

Mr Padgett further says that, when in the course of the call Mr Lamb (being
then under a misapprehension) said that the Posen Foundation had telephoned,
this confirmed his assumption. However, the recording of the call shows that
Mr Padgett concluded the 14.07 call by saying “I mean I am sure they’ll call
you. I’ve never met them so they’ll call you at some point”. Saying that
indicates that Mr Padgett could hardly have made an assumption that Mr
Posen or the Foundation had placed an order or had up to that point made any
substantive contact. Mr Padgett was somewhat vague about the calls later that
afternoon, but there is in the Committee’s view no doubt that WH Ireland then
told him of the need for Mr Padgett to speak to Mr Posen to establish the
necessary contact to enable WH Ireland to deal with the arrangements for the
purchase which Mr Padgett had instructed Mr Ansell to make at 13.06 that
afternoon.

105.

At 14.17 Mr Worthington (of Liberum) called Mr Padgett. During the call,
Mr Worthington told Mr Padgett he knew there was “another resolution to get
you all back” and asked how that would work out. In response, Mr Padgett
said that the shares they had just bought (i.e. 7 million) were part of the block
that had voted them out.

When Mr Worthington asked, in an obvious

reference to the corporate battle, if Mr Padgett had to get 75%, Mr Padgett
responded that they needed 50% and added that they would be alright. This
conversation (the significance of which Mr Padgett attempted in evidence to
downplay) confirms the Committee’s view that the Initial Concert Party’s
objective was not merely to bring EIM to heel by blocking, or threatening to
block, a cash distribution and/or buying half the EIM stake in PCIT, but to
acquire sufficient shares to ensure that they could outvote QVT and Invesco at
the Second EGM. The figure needed was, as Mr Padgett rightly said, 50%. It
was implicit in Mr Padgett’s expressed confidence in the outcome that the
Initial Concert Party expected West Midlands to continue to give its support
with their 9% of PCIT (as did happen at the Second EGM), and that they
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would have the support of the whole of EIM’s shareholding including that
eventually acquired by Mr Posen.

106.

As various calls during the afternoon between Mr Lamb, Mr Ansell and Mr
Padgett show, it was clear that:

107.

i.

the Posen purchase had not been settled and, in the absence of
instructions from or even contact with Mr Posen, the necessary
arrangements to do so would not be made that day; and

ii.

the shares acquired on Mr Padgett’s instructions would have to be
warehoused by WH Ireland over the weekend.

In the absence of confirmation and details from Mr Posen to enable the
transaction to be concluded, Mr Padgett was asked to speak to Mr Posen, who
was in New York. Mr Padgett agreed but left it until Monday 30 March to do
so.

108.

Arrangements were made within WH Ireland for the warehousing because (as
Mr Lamb put it):

“Brian [Padgett] needs to speak to some bloke in America [i.e. Mr
Posen] and that’s not going to happen today…, so we are going to have
to warehouse… this position”. “And he was sort of, well yeah, we
need to sort it out on Monday or Tuesday at the latest.”.
109.

Making arrangements for warehousing the Posen purchase over the weekend,
Mr Lamb put it to his management as:

“a pure warehousing exercise for a very well known client for us, it’s
Brian Padgett who’s of Principle Capital Investment Trust…. Silex.”.
iv.

110.

Monday 30 March to Wednesday 1 April 2009

On the morning of Monday 30 March there began a series of telephone calls
between Mr Myerson and Mr Padgett on the one hand and Mr Posen on the
other. None of these calls were recorded, but, to the extent that they are
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shown in detailed accounts of telephone companies obtained by the Executive,
the fact of the calls, who made them and their duration is known. During this
period, WH Ireland was pressing Mr Padgett and Mr Myerson to procure the
necessary arrangements to settle the Posen purchase.

According to Mr

Padgett and Mr Myerson, their attempts to do this were motivated by a moral
obligation to brokers with whom they did business and were on friendly
terms. This obligation arose, so it was said, from the fact that Mr Padgett had
introduced Mr Posen to WH Ireland. Mr Padgett and Mr Myerson thus
apparently considered that, although WH Ireland had (according to their
evidence) most unwisely bought 6.7 million PCIT shares without instructions
from anyone, Mr Padgett and Mr Myerson should do what they could to
encourage Mr Posen to take the shares off WH Ireland.

111.

The Executive contends that the truth is otherwise. It points to the large
number of calls during the next two or three days, starting with a call from Mr
Myerson to Mr Posen at 10.39 on Monday morning lasting seven minutes 13
seconds and a call back from Mr Posen at 10.57 lasting two minutes 10
seconds. At 11.00 Mr Padgett called Mr Posen and spoke for two minutes 23
seconds. There were then three further calls between Mr Myerson and Mr
Posen, one at 11.55 (41 seconds), another at 13.01 (45 seconds) and another at
13.11 (14 seconds).

112.

Mr Myerson explained that these calls were much longer than one might
expect if he were merely urging Mr Posen to settle the transaction because Mr
Posen tended to take the discussions into other areas, including wider financial
problems and scandals. The Committee rejects Mr Myerson’s evidence about
these calls, including his suggestion that WH Ireland’s foolishness and their
increasingly frantic expressions of concern were what drove him to make
those calls. That account is inconsistent with the way in which the Posen
purchase originated and with the incontrovertible evidence of the number and
extent of the calls being made to a man whom Mr Myerson barely knew at the
outset. Mr Myerson says that he did not know at this stage what was the
problem holding up settlement, and did not get involved in the details. If so,
the evidence of the call summary is really inexplicable except on the basis that
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the calls were made for a different and more complex purpose. The only
purpose, as it seems to the Committee, which realistically could explain the
evidence as a whole is that Mr Myerson was monitoring and orchestrating Mr
Posen’s arrangements, including the transmission of the necessary funds to
enable his purchase to be settled. Mr Posen suggested that he did not really
understand such matters, but that the problem was a technical one because his
bank (Reichmuth) had to establish an account in London before completing
the transaction. This suggestion was an attempt to treat a comparatively
unimportant detail as an underlying problem. The real problem was that
Reichmuth wanted funds before giving or confirming an order. Reichmuth’s
lack of a trading account in London might have explained part of the story,
though not the numerous telephone calls between Mr Posen, Mr Myerson and
Mr Padgett during this period. However, Mr Posen claimed originally that he
had used his own funds to complete the transaction. But when this claim
proved to be false, and it emerged that the funds only reached his account at
Reichmuth in two tranches on Tuesday 30 March and Wednesday 1 April, at
this point the principal reason for the problem was apparent. To complete the
picture of Monday 30 March, there were during the day at least 4 other
substantive calls (14.23, 14.28, 15.00 and 16.15) between Mr Posen on the
one hand and Messrs Padgett and Myerson on the other.
113.

During Tuesday 31 March, WH Ireland being by then in contact with
Reichmuth (but not yet with Mr Posen) were still unable to get instructions as
to how to arrange the purchase for Mr Posen. Mr Myerson told Mr Ansell (at
08.41) in response to Mr Ansell’s enquiry as to the position that Mr Padgett
“got a call from Danny last night… to say that he will place the order first
thing this morning so I need to get hold of Danny.” When Mr Ansell and Mr
Myerson agreed that Mr Myerson needed to speak to Mr Posen, and Mr
Ansell said that the uncertainty must be resolved by mid-day, Mr Myerson
must have realised that there was a risk that the shares would find their way
onto the market and said that he would “make sure it happens” and would call
Posen. He duly did make this call at 08.43 and then told Mr Ansell that
“Yves” at Reichmuth would call Mr Ansell to confirm everything and gave
Mr Ansell for the first time Mr Posen’s mobile telephone number.
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114.

In conversations which followed, Mr Ansell, having made contact with Mr
Posen, tried to finalise the details of Mr Posen’s purchase. He proposed a
price of 35.14 pence and asked if this was okay, to which Mr Posen replied
“well, I don’t know” and suggested the deal should be settled and this point
sorted out later. At 09.52 Mr Ansell, having at last heard from Reichmuth
(Mr Bachmann) that the order could now go through, rang Mr Posen to
confirm that the trade was booked and said that he wanted 35.14 pence which
would be 20 basis points for WH Ireland. He also raised the question of the
remaining 53,413 PCIT shares which had not been covered by the original
order for 6.7 million shares given on Mr Padgett’s instructions. Mr Posen said
he wanted to “figure out something” and would call back. At 09.58 Mr Posen
promptly called Mr Myerson, who then called Mr Padgett. WH Ireland did
not hear from Mr Posen. At 16.02 Mr Ansell called Mr Posen but was still
unable to obtain a final decision about price and quantity, the questions which
Mr Posen had been asked to deal with.

115.

In the meantime, Mr Ansell had told Mr Myerson at 10.08 that Mr Posen had
bought 6.7 million shares at 35.07 pence and Myerson said that “without
going into too much detail, it will all get done”. The deal had in fact by this
time been directed by Reichmuth through Winterflood Securities. In the
absence of confirmation then or later from Mr Posen on the points raised at
09.52, WH Ireland clearly were sufficiently relieved that the warehousing
arrangement was to be replaced by Mr Posen’s arrangements to the extent of
6.7 million PCIT shares, and so decided not to press further in respect of the
balance of 53,413 shares. They took those shares onto their own books and
eventually disposed of them in the market. It is in the Committee’s view
significant that, on being asked questions about price and quantity, Mr
Posen’s reaction was not to resolve such matters himself, as an independent
buyer would normally do, but to telephone Mr Myerson who then equally
promptly telephoned Mr Padgett. Calls between Mr Posen and Mr Myerson
continued during the day on Tuesday 31 March.
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116.

To complete this part of the facts, the initial enquiries of the Executive into the
circumstances of Mr Posen’s acquisition began on Wednesday 1 April 2009
(see Section H below) and ran alongside numerous telephone calls between
Mr Myerson and the Principle Capital group on the one hand and Mr Posen on
the other. These calls continued for most of the rest of April. The Committee
has seen no details of such communications and does not know the content of
the April calls which have been identified, except that, on numerous occasions
and conscious of the Executive’s enquiries, it was thought necessary for Mr
Posen to remain in close touch with Mr Myerson.

v.

117.

The Second EGM

On 6 April the newly-appointed PCIT board gave its detailed reasons for
opposing the Principle Capital group’s resolutions at the forthcoming Second
EGM; and, after the Principle Capital group’s response which sought to refute
statements in the board’s announcement of the existence of an undisclosed
concert party which had breached Rule 9, the Second EGM was held on 24
April.

118.

The resolutions proposed by the Principle Capital group were supported by
West Midlands and the Posen shareholding (Mr Posen’s registration as
shareholder having been assisted by the Principle Capital office) and were
duly passed at the Second EGM. The effect of these was in part to re-appoint
Messrs Myerson and Padgett as directors of PCIT, to remove certain other
directors and to re-appoint additional independent non-executive directors.
The PCIT board announced on 3 June proposals to realise assets and distribute
not less than £10 million to shareholders (9.98 pence per share) once
shareholder and court approval was given, and £5 million as soon as
practicable thereafter.

vi.

119.

The Pointer offer

On 26 June Pointer announced a firm intention to offer 28.02 pence per share
in cash for PCIT shares, excluding the 9.98 pence expected to be returned to
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shareholders. The offer valued PCIT at approximately £38.1 million and each
PCIT share at 38 pence, almost 3 pence above the price paid for EIM’s PCIT
shares.

The offer was subject to a 50% acceptance condition and its

announcement noted that the Panel was continuing to examine a possible
breach of Rule 9, but pointed out that, allowing for the cash distribution of
9.98 pence per share, the Pointer offer exceeded the highest price paid by
Pointer or any member of the alleged concert party for PCIT shares in the
previous 12 months.

120.

In making its offer, Pointer explained that it had received commitments from
holders representing 19.17% of PCIT not to accept the offer. This percentage
included Mr Posen (6.69%).

The cash distribution of 9.98 pence went

through, Pointer’s offer was declared unconditional on 12 August, and on 25
August PCIT’s independent directors, having previously suggested that PCIT
shareholders should not accept the bid as it undervalued PCIT, felt obliged to
publish a circular explaining that, notwithstanding their view about value,
shareholders should consider whether they wanted to remain as minority
shareholders in a private unlisted company.

On 15 September, Pointer

announced that it held 81.89% of PCIT’s issued share capital and intended to
procure the cancellation of its listing on the Official List of the London Stock
Exchange. This cancellation was effective on 16 October 2009.

121.

The Committee notes that the Pointer offer did (at least in its effect) exceed
the highest price paid by any relevant party for PCIT shares in the previous 12
months and was expressed in terms and accompanied by information and
advice from independent directors which warned as to the possibility that a
concert party existed and may have breached Rule 9 and pointed out the
potential disadvantages to shareholders who retained their shares. The effect
of the Pointer offer on the Committee’s conclusions is dealt with below.

H.

INVESTIGATIONS BY THE EXECUTIVE

122.

Almost immediately after the sale of EIM’s holding, the Executive spoke on
the telephone to the three Respondents in response to suggestions emanating
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from the QVT camp that the Principle Capital group was acting in concert
with Mr Posen and that, in consequence, a requirement for a general offer
under Rule 9 of the Code had been triggered. This was a conclusion that the
Respondents would be understandably at pains to avoid.

123.

The Executive spoke to Mr Myerson on 1 April, to Mr Posen on 2 and 9 April
and to Mr Padgett on 3 and 8 April. In accordance with the Executive’s
normal practice in concert party investigations and confirmed by its file note
of the conversation, Mr Myerson was asked to relay all conversations he had
had with Mr Posen before and after the latter acquired his stake. Mr
Myerson’s response was that the only such conversation was a call which he
received from Daniel Posen on Wednesday 25 March saying he wanted to
invest in PCIT. According to the file note, Mr Myerson said that when on the
next day he heard that EIM’s stake was for sale he had asked Mr Padgett to
report this to Mr Posen and specifically confirmed that he had not himself
spoken to Mr Posen after 25 March.

124.

The Executive’s file note records that on 2 April Mr Posen was asked to
describe the background to his interest in PCIT shares; he explained that his
family’s charitable Foundation had previously invested in other Myerson
related entities and he felt conditions were right to rebuild its equity portfolio.
However the trustees were not investing at the time because of the
Foundation’s own liquidity problems which is why he had taken the shares
into his own name for the time being. He confirmed that he had called Mr
Myerson to enquire about PCIT shares in the middle of the previous week and
that Mr Myerson had said that he should speak to Mr Padgett. The latter had
suggested that Mr Posen speak to Mr Ansell of WH Ireland as Mr Posen did
not have a UK broker. Mr Posen said he had not spoken to Mr Padgett again
and had only had one call with each of Mr Myerson and Mr Padgett. He had
not discussed the imminent EGM with Mr Myerson nor was he aware of the
current corporate action. In the 9 April conversation Mr Posen was vague
about when he had first spoken to Mr Ansell (who had by now told the
Executive that his recollection was that it had been Mr Padgett who had asked
him to buy the PCIT shares) although he was clear that he had spoken to Mr
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Ansell the following week on either 30 or 31 March. He made no mention of
any calls on those days with either Mr Myerson or Mr Padgett.

125.

On 3 April Mr Padgett was asked to amplify what the other Respondents had
said. He said he had spoken at Mr Myerson’s request to Mr Posen on 26
March to tell him some PCIT shares are available. On that day he said he had
not supplied the name of a broker, but on 8 April he corrected this after
prompting by the Executive by saying that he had given Mr Posen the contact
details of Mr Ansell. This is confirmed by Mr Posen’s note of 26/03 which
added that Mr Padgett had not only supplied WH Ireland’s details but
suggested that he call Mr Padgett if there was a problem. In this second call
Mr Padgett also responded to being told that Mr Ansell recollected that he (Mr
Padgett) had placed the order on behalf of Mr Posen by saying that he had
spoken to Mr Ansell a number of times that day but thought he had done no
more than ask Mr Ansell to expect Mr Posen’s call.

126.

The above facts are derived from the Executive’s file notes of the relevant
conversations. The Respondents argued that such notes were not the best
evidence of what was said and unreliable at least as the basis for a finding so
serious as one of deliberately misleading the Executive. Their Counsel urged
the Committee to be cautious in this regard.

The Committee is entirely

satisfied that the notes are a fair reflection of the discussions that took place.
These were obvious questions to ask and contrary to their assertions all three
Respondents, in the Committee’s view, knew their obvious relevance to the
enquiry of the Executive of the events of 30 and 31 March.

127.

These initial conversations gave the Executive little cause to feel that the
Principle Capital group and Mr Posen were acting in concert for the purposes
of the Code. However in the following weeks the Executive obtained and
analysed telephone records from the various broking firms involved which led
it to become much more concerned. As stated above, Pointer’s offer was
dispatched on 26 June and became unconditional on 12 August.
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128.

The Executive held formal meetings with Mr Myerson and Mr Padgett
(separately) on 3 September and Mr Posen on 8 September. These meetings
were attended by solicitors both to the Executive and the parties and were
recorded and subsequently transcribed. By the time of those meetings the
Executive had obtained telephone records not only from the brokers but also
from the three Respondents.

129.

On 3 September Mr Myerson gave as the reason why he had failed on 1 April
to mention any calls with Mr Posen other than one on Wednesday 25 March
(whereas telephone records showed two calls on 24 March and nine on 30 and
31 March) was that the conversations on 30 and 31 March were chasing Mr
Posen to settle the transaction and not, he claimed to have thought, relevant to
the purchase discussions the previous week.

130.

On the same day Mr Padgett gave as his reason for not having on 3 or 8 April
disclosed to the Executive the calls which he later made to Mr Posen the fact
that he assumed he was being asked whether he had spoken to Mr Posen
“prior to the Friday, not after the act”. He too claimed that he had not thought
the later calls were relevant to the Executive’s enquiries.

131.

On 8 September Mr Posen maintained to the Executive that the calls regarding
settlement were separate to what he thought the Executive was asking about in
April, and that he did not regard them as important and must have forgotten
about them.

132.

In summary, despite having been clearly asked in April about all calls they
had made to each other, all three Respondents failed to mention the numerous
and sometimes extensive calls made only a week or two previously on 30 and
31 March and all three justified this failure by claiming not to have regarded
the later calls as relevant.

133.

It is in the view of the Committee significant that all three gave the same
reason for the same omission. It is of course possible that a person may
misunderstand what he is being asked but improbable that two, let alone three,
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people will suffer from the same misunderstanding. Moreover, the distinction
each sought to draw between the events and the discussion of the week ending
27 March and the events and discussions in the following week is in the view
of the Committee unsustainable. Not only would it be obvious to experienced
people such as Messrs Myerson and Padgett that the discussions in the
following week would be a matter of relevance to the enquiry which the
Executive was making, but, as is apparent from their own evidence of the
discussions which did take place, they related not just to the mechanics of
settling a trade which had been concluded the previous Friday but to the very
existence of an order from Mr Posen for the 6.7 million shares. It must have
been appreciated by each of them that the persistent and increasingly urgent
exchanges on 30 and 31 March would be matters of interest and concern to the
Executive; yet each gave, once the true facts had been exposed by production
of the telephone records, the same unsustainable explanation for their failure
to mention them.

134.

Further and importantly, since the Committee has concluded that the
Executive has established that there was a concert party as it alleges, it follows
that all three Respondents have knowingly and deliberately persisted in
misleading the Executive throughout the investigation.

135.

There were in the course of the Hearing and in the correspondence with
Mishcons on behalf of Mr Posen some suggestions that in the course of the
interviews carried out by the Panel, in particular with the brokers and Mr
Posen, unfair pressure had been placed upon those being interviewed and that
the

Executive

had

otherwise

behaved

inappropriately

towards

the

Respondents. It should be recorded that the Committee is quite satisfied,
having heard the evidence of Mr Hingley and Mr Crawshay, that it was right
to give warnings of the consequences of any lack of openness and there is no
justifiable basis for any such complaint.

136.

The Committee has already referred to Mr Posen’s decision not to appear at
the Hearing and the reasons given for this decision. The Executive suggests
that there was one true reason only, that was to avoid having to justify his
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actions and behaviour in cross-examination by dealing with searching
questions.

137.

Mr Posen is apparently a wealthy man.

He has business interests and

investments on a global basis, including a hotel in Peru and investments in
shares and securities, he is responsible not only for his own investments but
for those of the Posen Foundation, and travels widely. Not surprisingly, he
employed both solicitors and Counsel in London to deal with what were
serious allegations against him, and together they produced a submission
stating Mr Posen’s case and witness statements in support from Mr Posen and
Mr Christof Reichmuth (the CEO of Reichmuth). Even when it was pointed
out that he need not incur further expense of lawyers since he could simply
attend the Hearing in person and that more than his reputation was at stake,
this did not impress him. Having made allegations that the Executive had not
behaved appropriately towards him, he preferred not to try to substantiate
them in person. The Committee is entirely satisfied that these allegations are
unfounded and should never have been made by or on behalf of Mr Posen.
His evidence was in part incredible, e.g. his claim a few days after the events
leading up to his transaction that he could not remember whether he had given
instructions (if he did) to WH Ireland on Thursday 26 or Friday 27 March or
even, as he said to the Executive, the following week. His Witness Statement
said:

“In the call that I had with Mr Ansell on 27 March (or late on 26
March), I believe that I would have said to him that I was interested in
acquiring a parcel of shares in PCIT. I do not believe that at this stage
I would have identified a specific number of shares or the price of the
shares. Given the note that I made on 26 March, it is possible that I
told Mr Ansell that I wanted to buy up to 7-8 million shares at not
more than 36 pence per share. In other words, I would have given him
a general indication of what I wanted up to a limit corresponding with
how much I wanted to invest. I may have also informed Mr Ansell
that settlement would be made through Reichmuth Bank, but I should
make it plain that I do not recall exactly what I said to him.”.
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138.

The Committee rejects this account. The impression created by Mr Posen’s
statement as a whole and, indeed, by what he said to the Executive is that he
would not commit to facts unless he had to in case they undermined the case
which he was presenting and/or were inconsistent with the position taken by
Messrs Myerson and Padgett and that he would support Messrs Myerson and
Padgett even on matters which he know were untrue (e.g. the number and
extent of telephone calls). It is beyond doubt that Mr Posen could, if he chose
to do so, reveal from whom he obtained the funds for the purchase (and
indeed how, when and by whom that was arranged), but he chose for reasons
which suited him (but which are not suggested to include any kind of legal
prohibition or inhibition) to put aside his obligations under the Code to cooperate with the Executive. Instead, he attempted to mislead the Executive
about the funding, obtaining a statement from his banker (no doubt true in
itself) to add colour to the picture which he sought to paint. This was a clear
breach of his obligations to assist the Panel.

139.

The Committee concludes that Mr Posen’s evidence is in central respects
seriously unreliable and the growing realisation that this would be bound to
emerge if he gave evidence in person was the real reason for his absence.

140.

Having resolved not to attend the Hearing, however, Mr Posen continued to
require that he be kept informed of the progress of the proceedings. He made
detailed written submissions to the Committee, including comments on the
skeleton arguments of the Executive.

This activity continued up to and

including the days of the Hearing itself. The Committee has considered all the
relevant points made by Mr Posen in this way, but sees no reason to conclude
that the material supplied in this manner answers numerous questions raised
by Mr Posen’s statements to the Executive, his own actions and his own
Witness Statement, still less that it helps to alter in Mr Posen’s favour the
inferences to be drawn from the indisputable facts and other evidence.

I

OTHER MATTERS
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141.

In what has already been said in the Reasons above, the Committee has had in
mind and sought to address the substance of the arguments of Counsel to the
Respondents and those of Mr Posen, but without dwelling on every detail of
fact or argument. There are, on this basis, one or two additional points which
may be worth mentioning under this heading.

142.

Mr Flint emphasised correctly that the Executive had produced no evidence of
any inducement or reason for Mr Posen’s purchase other than the reasons
given by Mr Posen himself. Mr Posen had, it was said, demonstrated that he
was a passive long-term investor. He had paid no more than a negotiated
price for a strategic size stake in an illiquid stock and not, as the Executive
suggested, a premium over a market price. The figures for prices paid in the
market were not comparable to such a transaction.

143.

The Committee accepts that there is scope for debate as to the market price of
such a stock, but cannot accept that in any significant way Mr Posen
negotiated the price paid. The evidence indicates that, at the most, having
discussed the matter with Mr Myerson and then with Felix Posen, he agreed to
a maximum figure and that this was the basis upon which Mr Padgett gave
instructions to Mr Ansell within this limit.

144.

Mr Flint also pointed out that there was no basis for concluding that Felix and
Daniel Posen acted as they did because of a favour owed to Mr Myerson. The
Committee accepts this, but does not accept that instead Mr Posen was simply
acting on the basis of his own very limited understanding of PCIT’s value,
experience of previous investments and belief in Mr Myerson’s investing
abilities.

145.

Mr Peggie suggested that, when Mr Myerson told him before the First EGM
of Mr Posen’s call “expressing an interest in PCIT shares”, Mr Myerson
“sounded genuinely surprised”.

The Committee considers that any such

surprise, however it seemed to Mr Peggie, was not in fact informative.
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146.

In relation to the crucial call from Mr Padgett to Mr Ansell (i.e. the one at
13.06 on 27 March), Mr Flint urged that, as Mr Padgett said, the purpose was
to inform Mr Ansell of the switch of the order of 7 million shares to Liberum.
As already indicated, the Committee does not accept this. The main purpose
was to place the order for the rest of the EIM holding.

J.

CONSEQUENCES AND SANCTIONS

147.

To quote the Skeleton Argument of Mr Sumption on behalf of the Executive:

“The Executive recommends that the Hearings Committee should publish a
Panel Statement under Introduction, para. 11(b)(v) that Myerson, Padgett
and Posen are persons who in the Committee’s opinion are not likely to
comply with the Code. In addition, the Executive believes that, if the
Hearings Committee concludes that there was an undisclosed concert party,
Pointer and the other members of the concert party should be required to
make an offer to all PCIT shareholders who are not members of the concert
party to acquire their shares at not less than 28.02 pence per share in cash.”.

148.

The rationale for the figure of 28.02 pence per share in cash is that the Pointer
offer was made at that price (excluding 9.98 pence per share which was
returned to shareholders by way of the return of capital) and so, in effect,
valued each share in PCIT at 38 pence. That was a value greater than the
highest price paid by members of the concert party in the previous 12 months
which was 35.14 pence. There are therefore two distinct aspects of the
submission made in the Skeleton Agreement:

i.

whether or not it is appropriate to require Pointer and the other members
of the concert party, as the Committee has found them to be, to make
such an offer (the “Mandatory Offer Order"); and

ii. whether or not any, and if so which, of the sanctions set out in paragraph
11(b)(v) of the Introduction to the Code should be imposed on one or
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more of Messrs Myerson, Padgett and Posen (the “Disciplinary
Sanction”).
The Mandatory Offer Order

149.

The Committee believes, as the Executive submits and which is not in issue,
that Rule 9 is a fundamental Rule the observance of which is essential to the
fair treatment of shareholders and so to the efficacy of the Code itself.
Deliberate failure to make an offer mandated by Rule 9 is therefore of the
utmost gravity. It would require an exceptional case in which the Rule had
been infringed for the consequence of a mandatory offer not to follow.

150.

It is the submission of Mr Flint that this is such an exceptional case. The
feature at the forefront of this submission is the fact that by causing the
Pointer offer to be made at a price in excess of the price at which, had the
concert party been disclosed, the participants would have been obliged to
make a mandatory offer, in effect, the purpose of Rule 9 has already been met.

151.

It is right to record that it was accepted by Mr Flint (on express instructions
from Mr Myerson) that the Executive and the Committee had power to order
that such an offer be made by Pointer (and indeed by Messrs Myerson and
Padgett) and that Mr Sumption on express instructions from the Executive
acknowledged that, should the Committee consider an offer should be
mandated, it would be sufficient and effective if it were required to be made
by Pointer alone.

152.

The Committee was provided with details of those who would be entitled to
receive such an offer should it be required. In summary, the only substantial
shareholder who would be in that position would be West Midlands which
still holds some 9% of the shares. In addition, the offer would be made to
some small shareholders whose holdings in total are about a further 3%. The
Committee also has evidence before it that the Net Asset Value per share of
PCIT was at 31 March 2010 of the order of 46 pence whereas it was some 32
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pence at the time (now over 9 months ago) of the Pointer offer. Both figures
exclude the return of capital which had by then been made.

153.

Notwithstanding the apparent fact that a mandatory offer at 28.02 pence would
appear (as Mr Flint submitted) to be of little benefit to the shareholders to
whom it would be made, it is material that there is now no recognised market
in PCIT shares and, in view of the sanctions which the Committee thinks fit to
impose on Messrs Myerson and Padgett, their roles in PCIT (if any) will be
constrained as a result of their serious mis-conduct.

154.

The Committee has anxiously considered the submission of the Executive,
which has considerable force. It does, however, consider that the fact of the
Pointer offer and the price at which it was made together with the fact that the
offer document explicitly stated that the Panel was continuing to investigate a
possible breach of Rule 9 do make this an exceptional case. The relevant
shareholders were given the opportunity to accept but chose to decline an
offer at a higher price than would have been required by Rule 9 and did so in
the knowledge that the Panel had concerns about Rule 9 which it was yet to
resolve.

In those circumstances, the submission of Mr Flint that the

shareholders have not in the event been prejudiced is compelling.

155.

For these reasons, the Committee has concluded that in these exceptional
circumstances it would not be appropriate to require Pointer to make an offer
to the continuing shareholders of PCIT.

The Disciplinary Sanction

156.

The disciplinary powers available to the Committee are set out in paragraph
11(b) of the Introduction to the Code. So far as material to the present issues,
those powers are to:

“(i) issue a private statement of censure; or
(ii) issue a public statement of censure; or
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………
(v) publish a Panel Statement indicating that the offender is someone
who, in the Hearings Committee’s opinion, is not likely to comply
with the Code. The rules of the FSA and certain professional
bodies oblige their members, in certain circumstances, not to act
for the person in question in a transaction subject to the Code,
including a dealing in relevant securities requiring disclosure
under Rule 8 (so called “cold-shouldering”). For example, the
FSA’s rules require a person authorised under the Financial
Services and Markets Act 2000 (“FSMA”) not to act, or continue
to act, for any person in connection with a transaction to which the
Code applies if the firm has reasonable grounds for believing that
the person in question, or his principal, is not complying or is not
likely to comply with the Code.”.

157.

Paragraph 9 of the Introduction to the Code provides:

“This section sets out the rules according to which persons dealing
with the Panel must provide information and assistance to the Panel.

(a) Dealings with and assisting the Panel

The Panel expects any person dealing with it to do so in an open and
co-operative way. It also expects prompt co-operation and assistance
from persons dealing with it and those to whom enquiries and other
requests are directed. In dealing with the Panel, a person must disclose
to the Panel any information known to them and relevant to the matter
being considered by the Panel (and correct or update that information
if it changes). A person dealing with the Panel or to whom enquiries
or requests are directed must take all reasonable care not to provide
incorrect, incomplete or misleading information to the Panel….”.
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158.

The obligation on those dealing with the Panel to assist it and to disclose
information which is not incorrect, incomplete or misleading is of the very
first importance to the operation and efficacy of the Code. It is of particular
significance in the context where the Executive is concerned about the
possible existence and non-disclosure of a concert party which, almost by
definition, is a matter which will be difficult to expose in the absence of frank
responses to requests for information. It is also a matter in which it can be
expected that those who participate in an undisclosed concert party do so for
financial and commercial advantage which they perceive to be sufficient to
outweigh the risks of discovery.

159.

In this context it is of course necessary to consider the conduct and roles of
each of Mr Myerson, Mr Padgett and Mr Posen separately.

But on the

findings of the Committee each has been party to a deliberate attempt to
circumvent Rule 9 and each has sought to cover up the breaches involved and
deliberately sought to mislead and persisted in misleading the Executive and
the Committee about what happened. The Executive, rightly in the view of
the Committee, takes a very serious view of such conduct which undermines a
fundamental Rule of and the obligations under the Code.

160.

Although Mr Flint submitted on behalf of Messrs Myerson and Padgett that
such conduct did not merit any sanction more severe than a public statement
of censure, the Committee considers that such a sanction for conduct of this
gravity would be wholly inappropriate. Faced with a conflict between their
commercial interests and observing the Code, Messrs Myerson and Padgett
gave preference to the former and Mr Posen was a willing participant in their
conduct.

Faced with an investigation by the Executive of developing

intensity, all three were ready to offer an apparently innocent explanation of
events which, for the reasons expressed, the Committee is satisfied was coordinated, disingenuous and dishonest. It is the opinion of the Committee that
such conduct by each of the three fully justifies the conclusion that he is a
person who has not complied and is not likely to comply with the Code. The
Committee has had well in mind that both Mr Myerson and Mr Padgett have
been concerned in matters subject to the Code for many years and have not

61

been the subject of any criticism before, but that cannot ameliorate their
serious and dishonest conduct in the events under consideration. On the
contrary, it suggests that they would have fully understood the consequences
of what they were doing.

161.

The Committee is of course very conscious of the fact that ”cold-shouldering”
is indeed a severe sanction. It is also conscious of the fact that it would
impinge on Mr Myerson and Mr Padgett to an extent which does not apply to
Mr Posen. Indeed, in their 17 March 2010 letter in which Mishcons wrote to
the Secretary to the Committee to inform him that Mr Posen would not
participate further in the proceedings, it was expressly stated that because of
Mr Posen’s lack of involvement in the corporate finance arena “coldshouldering” had “little relevance” for him “in practical terms” save as a
matter of reputation in which he felt secure.

162.

The Committee has carefully considered whether or not it would be right to
distinguish in terms of sanction between Messrs Myerson, Padgett and Posen.
It has concluded that it is not right to do so. The Committee has no doubt that
Mr Myerson was responsible for the original involvement of Mr Posen and for
demanding of Mr Padgett that all the EIM shares be secured on Friday 27
March and thereafter. Mr Myerson is a sophisticated and experienced investor
and knew well that his conduct had to be hidden from investigation. Mr
Padgett was much more than a mere administrator; he also pursued the Posen
purchase and the cover-up in the knowledge of the consequences should the
truth be discovered. Moreover, it was Mr Padgett who used his relationship
with Mr Ansell to secure the purchase of the 6.7 million shares at lunchtime
on the Friday which both he and Mr Myerson knew was essential to their
purpose both because of EIM’s “fill or kill” requirement and because it was
vital to achieving a majority at the Second EGM.

163.

Mr Posen’s involvement is, in a sense, of a different nature. It might perhaps
have been said on his behalf that he was simply duped into his part in the
purchase or that he relied upon Messrs Myerson and Padgett to assure him of
its legitimacy, but that is not his case. It is his evidence and case that it was a
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pure, if most fortuitous, coincidence that he decided, at the very moment
Messrs Myerson and Padgett were inevitably about to be voted off the Board
of PCIT but were hoping to reverse that outcome, to invest some £2.4 million
in that company and to do so in ignorance of the two EGMs, with no relevant
research or advice, and on a personal basis because the Posen Foundation had
determined that the Foundation would not itself be making any further
investments at that time. That case has been rejected. Mr Posen was also
party to the cover-up and to seeking to tailor his evidence to the Panel to
coincide with the evidence of Messrs Myerson and Padgett. It was also Mr
Posen who gave a false account about the source of the funds which he used
to purchase the shares and subsequently refused to provide the information
about who had in fact financed the purchase.

164.

Paragraph 11(b)(v) of the Introduction to the Code contains no limitation of
time on a “cold-shouldering” Statement. Mr Sumption submitted on behalf of
the Executive that nonetheless, and partly because of the growing importance
of proportionality as part of the test of lawfulness in the exercise of
discretionary powers, and the legal status which the Code has, the Committee
has the power to limit the time for which such a Statement should apply and
that, in a case of the present gravity, an appropriate order would be to the
effect that, after a stated period, the Statement should be open to review by the
Executive on application by those the subject of it in the light of the
circumstances then pertaining.

He suggested that an appropriate period

should be not less than five years.

165.

It is to be noted that in the more than 40 years in which the Code has existed
in substantially its current form, there has only been one other case in which a
cold-shouldering order has been made. That is some indication of the extreme
nature of the sanction; it is also an indication of the standards that are
generally observed in the conduct of takeovers and mergers and the
acceptance of those concerned in them of the need to comply with the Code
and the principles which it enshrines.
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166.

In his closing submissions Mr Flint, whilst he submitted first that the sanction
of public censure would be sufficient even if the Executive were found to be
right in the entirety of its case, also, and helpfully, accepted that the general
power to “cold-shoulder” included a power to limit such a Statement to a
definite period of (say) one, two or five years but questioned whether it was
appropriate to make a Statement providing only that it could be reviewed after
such a defined period. He did so on the basis that a punitive sanction of such
a kind should be fixed once and for all at the time of the Committee’s
decision, in accordance with its assessment of the gravity of the offence and in
the knowledge acquired at that time and not be exposed to review by
(inevitably) others after a set period had expired.

167.

If the Committee were to conclude, as it has, that cold-shouldering was
appropriate, Mr Flint submitted that, given the damaging effect of such an
order on those concerned and third parties with which they were associated,
there was no need for the period to be greater than six months or one year.

168.

The Committee has carefully considered these submissions and the need to
ensure that the relevant Statement should be proportionate to the gravity of the
conduct which it has found to have existed. It is persuaded by Mr Flint’s
submissions that it is right that a fixed period should be stated rather than a
period after which an application could be made to “cancel” the Statement.

169.

The remaining and obviously important question is what period is appropriate.
The Committee is entirely satisfied that for conduct of this gravity a short
period would be quite insufficient; equally, it has determined that in the event
there was insufficient prejudice to shareholders to justify a requirement to
make a mandatory offer and acknowledges that the reputational consequences
of such an order can extend beyond the specified time period.

170.

The Committee has concluded that the formal Panel Statement to be made in
accordance with paragraph 11(b)(v) of the Introduction to the Code should be
made to be effective for a period of three years from the date of its
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publication. That period, in the judgment of the Committee, is the minimum
which is appropriate.

Signed: [signed by Peter Scott QC]
Peter Scott QC
Chairman of the Hearings Committee

30 April 2010

APPENDICES

APPENDIX 1
DEFINITIONS AND DRAMATIS PERSONAE

The following terms and abbreviations are used in the Decision:
“AIM”

means AIM, a market operated by The London
Stock Exchange plc;

“Andrews (Mr)”

means Stuart Andrews of Evolution;

“Ansell (Mr)”

means Harry Ansell of WH Ireland;

“Ayton (Ms)”

means Emma Ayton of Evolution;

“Bachmann (Mr)”

means Yves Bachmann of Reichmuth;

“BNB”

means BNB Resources plc;

“Call Summary”

means the detailed chronological summary of the
telephone calls and other information (including the
time and duration of each call) agreed between the
parties;

“Campbell (Mr)”

means Charlie Campbell of WH Ireland;

“Code”

means The City Code on Takeovers and Mergers;

“Committee”

means the Hearings Committee of the Panel;

“Counsel to the

means Mr Flint and Mr Tom Weisselberg;

Respondents”
“Crystal Amber”

means Crystal Amber Advisers (UK) LLP;

“ECHR”

means the European Convention on Human Rights;

“EIM”

means EIM S.A.;

“Evolution”

means Evolution Securities Limited;
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“Executive”

means the Takeover Panel Executive, a party to the
Hearing;

“file note”

means a written file note made by the Executive of a
meeting or telephone conversation (as the case may
be);

“First EGM”

means the extraordinary general meeting of PCIT
held on 26 March 2009;

“Flint (Mr)”

means Charles Flint QC;

“Gill (Mr)”

means John Gill of WH Ireland;

“Hearing”

means the Hearing held by the Committee on 12 to
14 April 2010;

“Initial Concert Party”

means the concert party consisting of PCH, PCLP,
Silex and the Daniel Howard Trust;

“Invesco”

means Invesco Asset Management Limited;

“Lamb (Mr)”

means Nick Lamb of WH Ireland;

“Liberum”

means Liberum Capital Limited;

“Mishcons”

means Mishcon de Reya Solicitors;

“Myerson (Mr)”`

means Brian Myerson of the Principle Capital
group, a party to the Hearing;

“Nahal (Ms)”

means Amrit Nahal of Evolution;

“Official List”

means the Official List of the UK Listing Authority;

“Padgett (Mr)”

means Brian Padgett of the Principle Capital group,
a party to the Hearing;

“Panel”

means the Takeover Panel;

“Pastre (Mr)”

means Joel Pastre, a fund manager at EIM;

“PCAL”

means Principle Capital Advisors Limited, adviser
to PCFM;
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“PCFM ”

means Principle Capital Fund Managers Limited,
the investment manager to PCIT;

“PCH”

means Principle Capital Holdings S.A.;

“PCIT”

means Principle Capital Investment Trust plc
(which has been re-registered as a private company
with the name “Principle Capital Limited”);

“PCLP”

means Principle Capital L.P., an investment fund
managed by Principle Capital GP Limited;

“PCSREAML”

means Principle Capital Sirius Real Estate Asset
Management Limited;

“Peggie (Mr)”

means James Peggie of Principle Capital group;

“Photo-Me”

means Photo-Me International plc;

“PMEAIO”

means PME African Infrastructure Opportunities
plc;

“Pointer”

means Pointer Investments Limited;

“Posen (Mr)”

means Daniel Posen, a party to the Hearing;

“Posen purchase” or

means the order given to buy PCIT shares described

“Posen transaction”

in paragraph 97 above;

“PPPL”

means Proteus Property Partners Limited;

“Principle Capital group”

means PCH and its subsidiary companies;

“Principle Energy”

means Principle Energy Limited;

“QVT”

means QVT Financial L.P.;

“QVT concert party”

means QVT, Invesco and EIM;

“Reichmuth”

means Reichmuth & Co. Privatbankiers;

“Representation

means the representation agreement between QVT,

Agreement”

Invesco and EIM in relation to PCIT, and entered
into on 27 January 2009;
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“Respondents”

means Mr Myerson, Mr Padgett and Mr Posen;

“SAPRO”

means South African Property Opportunities plc;

“Second EGM”

means the extraordinary general meeting of PCIT
held on 24 April 2009;

“Silex”

means Silex Trust Company Limited;

“Sirius”

means Sirius Real Estate Limited;

“Sparke (Mr)”

means Damien Sparke of Evolution;

“Sumption (Mr)”

means Jonathan Sumption QC;

“Tsisatrana (Ms)”

means Soagny Tsisatrana of WH Ireland;

“UKAVCF”

means UKAV Continuation Fund, Inc.;

“West Midlands”

means the West Midlands Metropolitan Authorities
Pension Fund;

“WH Ireland”

means WH Ireland plc;

“Worthington (Mr)”

means Nick Worthington of Liberum; and

“Ziff”

means Ziff Brothers.

All references to time in this Decision are to English time.

APPENDIX 2
HEARINGS COMMITTEE TIMELINE

The principal events during the Committee’s proceedings in this matter were as
follows:
Date

Event

1 December 2009

Executive’s Submission delivered

18 December 2009

Timetable agreed

21 December 2009

Process letters issued

4 February 2010

Ruling made that Hearing to be held in private

5 February 2010

Respondents’ Submissions delivered

19 February 2010

Executive’s second Submission and Executive’s Witness
Statements delivered

5 and 8 March 2010

Respondents’ Witness Statements delivered

22 March 2010

Skeleton Argument from Counsel for the Executive delivered

23 March 2010

Hearing for Directions held

26 March 2010

Skeleton Argument from Counsel for Mr Myerson and Mr
Padgett delivered

12 to 14 April 2010

Hearing held

30 April 2010

Committee’s Decision delivered
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Sales J
5 March 2010
Contract – Equity – Breach of confidence – Damages – Confidential information – Management
buy-in transaction – Claimants identifying business opportunity to acquire companies and
releasing confidential information to first defendant under contracts defining duty of
confidentiality – First defendant and other defendants using confidential information and
proceeding with acquisition of companies without involving claimants – Whether claimants
entitled to damages for breach of confidence – Whether claimants entitled to choose between
damages assessed by reference to loss of notional transaction to buy release from rights
concerning confidential information and damages based on account of profits.
Judgment
APPROVED JUDGEMENT
I DIRECT THAT PURSUANT TO CPR PD 39A PARA 6.1 NO OFFICIAL SHORTHAND
NOTE SHALL BE TAKEN OF THIS JUDGMENT AND THAT COPIES OF THIS VERSION
AS HANDED DOWN MAY BE TREATED AS AUTHENTIC.
MR JUSTICE SALES:
Introduction
1. This is a claim brought primarily by Duncan Vercoe (“Mr Vercoe”) and John Pratt (“Mr
Pratt”) in respect of a management buy-in transaction in relation to a company called Harvey and
Thompson Limited (“H & T”), which carries on business as a pawnbroker. Mr Vercoe and Mr
Pratt identified an attractive opportunity to purchase H & T and originally proposed that they
should be part of the new management of H & T after its acquisition by a venture capital (private
equity) company. They marketed this management buy-in opportunity to a range of venture
capital companies, and chose the First Defendant (“RFML”) as their preferred potential acquirer
of H & T. However, in circumstances to be described in this judgment, although RFML and the
other Defendants did go on to acquire H & T (and to make substantial profits when they sold H

& T later on), neither Mr Vercoe nor Mr Pratt participated in that transaction. They say that
RFML proceeded unlawfully without including them.
2. Mr Vercoe and Mr Pratt also say that the Second to Fifth Defendants (together, “the Rutland
Funds”) wrongfully profited from RFML's exploitation of the business opportunity they had
identified, and should account to them for such profits. They make similar claims against the
Sixth Defendant (“Mr Cartwright”), who was the partner at RFML with responsibility for
handling the acquisition of H & T and who also took a personal equity stake in the transaction.
3. The Third Claimant (“MAS”) was a company set up by Mr Vercoe at an early stage as a
possible acquisition vehicle but which was not, in the event, used to acquire H & T. It was added
as a claimant out of an abundance of caution and it is not necessary to examine its position in any
great detail.
4. Mr Vercoe's and Mr Pratt's claims are put forward on three bases: (i) alleged breach by RFML
of written confidentiality agreements to which RFML, Mr Vercoe and Mr Pratt were parties
dated 11 September 2003 and 12 November 2003 (respectively, “the September contract” and
“the November contract”); (ii) alleged breach of confidence in respect of use by RFML, the
Rutland Funds and Mr Cartwright of confidential information of Mr Vercoe and Mr Pratt
regarding both the identification of H & T as an attractive acquisition target and how its business
might be developed after acquisition to increase its profitability and the value of shares in it; and
(iii) alleged breach of fiduciary duty by RFML in relation to its use of such confidential
information in approaching the parent company of H & T (a US company called Cash America)
to acquire H & T - for the purposes of what the Claimants say was to be a joint acquisition of H
&T involving Mr Vercoe and Mr Pratt - but then proceeding with the acquisition having
excluded Mr Vercoe and Mr Pratt from the transaction.
Management buy-outs and management buy-ins
5. In assessing the evidence and in applying the law, it is relevant to have in mind certain broad
features of the venture capital industry, particularly regarding the way in which management
buy-in transactions may be expected to work, contrasting them in particular with management
buy-out transactions.
6. In common parlance in the venture capital industry, a management buy-out is a transaction in
which the incumbent management in a company is involved in acquiring that company from its
owner/parent. Typically, the management will have only limited financial resources, so the
acquisition will mainly be funded by a venture capital company (using its own and borrowed
monies), which acquires the share capital in the target company from its owner. Some senior
managers will be given an opportunity by the venture capital company to acquire shares in the
target company (or, more usually, in a company created as an acquisition vehicle to become the
target company's new parent) either at the outset, by subscribing cash at that stage, or over a
period of time under share option arrangements. This is a way of making senior managers share
the risk associated with the venture and of incentivising them to perform their management tasks
effectively post-acquisition, so as to maximise the value of their investment and that of the
venture capital company. Depending on the transaction, the venture capital company may allow

for around 10%-20% of the equity in the acquisition vehicle to be available to be shared between
management, on a basis to be agreed with the venture capital company. In addition, managers
will have employment contracts.
7. The object for the venture capital company is to examine a target in as much detail as possible
before proceeding with an acquisition (in order to obtain a good understanding of its business
and financial position, so as to assess whether it is an attractive prospect and, if so, at what
price); to acquire the target company at as low a price as possible from its parent; to develop its
business in conjunction with management so that it can be made more profitable; and then to sell
the company after a few years (e.g. by floating the company on a public exchange, such as the
alternative investments market – “AIM”) at what is hoped will be a profit. The examination of
the target, in a process called carrying out due diligence, involves time, effort and expense for
the venture capital company.
8. There are many reasons why a transaction may not proceed: e.g. due diligence might reveal
problems which indicate that the target is not, after all, an attractive prospect or the parent
company may not be willing to sell at a price regarded as acceptable by the venture capital
company. Usually, so far as is possible, the venture capital company will try to protect itself to
some degree against such risks by contracting with advisers during the due diligence phase on
some form of contingent basis, so that fees are only paid if the acquisition proceeds.
9. If the acquisition does proceed, the venture capital company will put considerable funds at risk
by acquiring the majority of the shares in the target company, and accordingly has a strong
interest in seeking to minimise and manage such risk. If the value of the acquired company falls
below what the venture capital company paid for it, a loss will be made. An important area in
relation to addressing this risk is that the management team put in place post-acquisition should
have a good business plan for developing the profitability of the company and should be
effective in implementing that plan. Disharmony within the management team is likely to
jeopardise its effectiveness. The venture capital company (and the managers involved in the
transaction, particularly those who also take an equity stake) have an interest to ensure that good
managers are put in place, particularly in senior positions. It is by no means the case that every
member of the original incumbent management will necessarily be retained post-acquisition.
10. In a management buy-out, the proposed management team will typically themselves have a
good knowledge of the business of the target company and be reasonably confident that they can
work effectively and harmoniously together. This provides a venture capital company interested
in proceeding with an acquisition on a management buy-out basis with a degree of comfort in
relation to the risks it faces in both the pre-acquisition and post-acquisition phases of a
transaction. Those aspects will usually be absent in a transaction on a management buy-in basis.
11. In a management buy-in, the broad model is that a venture capital company will acquire the
target company with the intention of replacing some or all of the incumbent senior management
with new managers drawn from outside the company. Again, typically, the proposed new
managers will not have substantial funds of their own to invest, but may be provided with an
opportunity to acquire equity for a cash investment at the time the target company is acquired or
subsequently under share option arrangements. A management buy-in might be an attractive

option if the incumbent management is thought to be ineffective and the venture capital company
has access to available managers who are regarded as being of better quality. It might also be
attractive if the venture capital company regards the target as a good acquisition prospect, but has
not had access to or been able to engage with incumbent management to recruit them to support
its acquisition.
12. The potential problems and risks for a venture capital company in relation to a management
buy-in will tend to be greater than in relation to a management buy-out. The risk of wasted time,
effort and expense during the pre-acquisition phase, if the transaction does not proceed, is likely
to be greater because prior to detailed due diligence investigations on the basis of information
supplied by the target's parent company (if the parent proves to be interested in proceeding with
a sale of the target) the venture capital company and incoming managers will have to rely on
limited public information (e.g. in the form of published accounts) and intelligent guesses to
inform themselves about the state of the target company's business and the scope for developing
and improving that business. The risk post-acquisition may be greater because the incoming
managers will not have detailed experience of running the target company's business and may
not have an established track record of working well together.
13. Also, in a case (such as the proposed acquisition of H & T by RFML) where it is proposed
that incoming managers should be positioned alongside some of the incumbent management
team, there will be a risk that disharmony may arise within the post-acquisition management
team because of fear and anxiety on the part of incumbent managers (if they are employed at
levels inferior to the incoming managers) that they may be vulnerable to removal by the new
managers and owners after a period of assessment. Conversely, if new managers are added to the
post-acquisition management team in positions inferior to incumbent management, they may feel
themselves to be vulnerable to the incumbent management, who might be perceived as having an
interest in blocking initiatives by them or even in removing them so as to minimise the potential
threat such new managers may pose in future (after acquiring experience in running the business)
to the continued retention of the incumbent managers.
14. On the evidence before me, it did not appear that in the venture capital industry the terms
“management buy-out” and “management buy-in” have very precise or strict definitions. I have
set out above in very broad terms the typical characteristics of such transactions, but there is
considerable scope for variation of arrangements within each category and for transactions with
mixed buy-in and buy-out elements (e.g. in a transaction in which one or more new managers are
to be introduced to a business alongside incumbent management, equity might be made available
to be purchased at the outset or under share option arrangements by both incoming and existing
managers).
15. In the event, RFML's acquisition of H & T proceeded on the basis of a management team
involving a new chairman (Peter Middleton - “Mr Middleton”) and existing senior management
(in particular, with John Nichols – “Mr Nichols” – the incumbent managing director continuing
as Chief Executive Officer, “CEO”, of the business). Mr Nichols took a significant equity stake
at the time of the acquisition (along with a salary under his employment contract). Mr Middleton
chose to take no equity stake, but instead was paid a substantial salary for working part-time for
H & T.

16. For reasons relating to the construction of the September contract and the November
contract, Mr Newey QC for the Claimants submitted that RFML's acquisition of H & T could not
be regarded as a management buy-in, because no incoming manager acquired any equity in H &
T's business. I found the debate in relation to this contention to be rather arid. The ultimate
transaction clearly had aspects which would be associated with a management buy-in type
transaction (the addition of new management, in the form of Mr Middleton and, later on, a new
finance director), and I do not think that the fact that Mr Middleton chose not to participate on an
equity basis meant that the transaction could not be described as a management buy-in. In other
cases, one could imagine transactions which could be described without difficulty as
management buy-ins where no incoming manager in fact acquired any equity in the target
business (e.g. if new management came in pursuant to share option arrangements and the
conditions set to trigger their option rights happened never to be satisfied). I do not consider that
the meaning given to the term, “management buy-in”, in the venture capital industry is so precise
as to depend on whether, say, just one incoming manager is to acquire a mere ½% or 1% of
equity or is such as to exclude such a term being used to describe the transaction with which
RFML eventually proceeded. But this is a minor point, and my judgment does not turn on it.
17. In relation to both management buy-outs and management buy-ins the risks of expensive
failure for a venture capital company at both the pre-acquisition stage and the post-acquisition
stage are such that potential high rates of return on its capital are required before it will become
seriously interested in a transaction and proceed with due diligence in relation to and then
acquisition of a target company. On the evidence before me, a venture capital company would
typically be looking for an internal rate of return (i.e. its hoped for or expected rate of return
from a transaction after acquisition then subsequent sale of a target business expressed as the
equivalent compound annual rate of interest in relation to its own monies to be invested in the
transaction) of the order of 30%-40%. In such transactions, there is a relationship between the
risks to be borne and the rewards which are generated. The greatest financial risks are borne by
the venture capital company, which takes the majority of the equity in the acquired company,
and it is the venture capital company which derives the greatest rewards upon sale of that equity
(after repayment of any lending by banks to assist with the funding of the acquisition) if the
transaction goes well.
18. As the discussion above indicates, the composition of the post-acquisition management team
(both the identities of the people involved and their relative positions within the management
structure) is a matter of considerable importance for the venture capital company and for the
members of the management team themselves. In the present case, it was obvious (and no
attempt was made to hide the fact) that Mr Vercoe and Mr Pratt had little management
experience, and none at all in relation to the pawnbroking and related industries. Mr Middleton,
on the other hand, had a great deal of successful management experience, including in relation to
what was referred to at trial as the “sub-prime” market (i.e. the provision of financial services to
persons at the poorer end of the social spectrum, who might tend to find themselves more in need
of using the services of a pawnbroker). The involvement of Mr Middleton in the proposed postacquisition management team was a matter of very great importance to the venture capital
companies who were approached by the Claimants, in terms of making their business proposal
attractive. On the other hand, it was Mr Pratt and (in particular) Mr Vercoe who had spotted the
business opportunity and had worked up the business plan on the basis of which venture capital

companies were being invited to become involved. In light of the lack of experience of Mr
Vercoe and Mr Pratt, the willingness of at least parts of the incumbent management to participate
in the post-acquisition management structure was also bound to be an important consideration in
terms of being able to maintain and improve the value of the business.
19. In view of Mr Middleton's strong business experience, there was never any serious doubt that
venture capital companies would wish to install him as Chairman in a post-acquisition
management for H & T. The respective positions of Mr Vercoe and Mr Pratt in the postacquisition management structure were bound to be significant for them (as RFML fully
appreciated), both in terms of affording them a role commensurate with their own wishes to be
able to act to give effect to their business plan for H & T and providing them with a measure of
protection against any incumbent managers who were to be retained (see para. [13] above). This
was also a matter which would have an impact upon how incumbent managers might react to
them coming into the management structure (particularly if Mr Vercoe and Mr Pratt were
positioned above them: see para. [13] above).
20. In general terms, the art of running a successful venture capital company involves being able
to manage all these tensions and get everything agreed and in place in a satisfactory way,
keeping relevant risks within acceptable bounds, for the acquisition of a target to proceed. As the
evidence made clear, many important points may be “up in the air” for a long time as a
transaction develops and only fall to be finalised and settled shortly before an acquisition is
completed. In particular, I accept the evidence of Mr Cartwright and Mr Middleton (who
between them have considerable experience of this type of transaction) that it will often only be
shortly before completion of an acquisition that matters such as the detailed employment
contracts of the proposed post-acquisition management and the extent and terms of any equity
participation for management are finalised. I also accept their evidence, which seems to me to
accord with commercial common sense, that it is usual for detailed equity allocations for
management to be discussed first with the proposed CEO of the business before being debated
more generally with the other proposed managers. This reflects the importance of maintaining
the authority of the CEO within the management structure and the weight to be attached to his
views about how the business is best organised and run.
The witnesses
21. Mr Vercoe and Mr Pratt made very serious allegations about the behaviour of RFML, acting
in particular by Mr Cartwright, in respect of the way in which they were treated by RFML in
relation to the acquisition of H & T and (they said) wrongfully excluded by RFML from
involvement in that transaction. To assess the validity of these allegations it is necessary to
examine the facts in some detail.
22. In doing so, I have in mind that the events about which complaint is made happened several
years ago, in 2003 and 2004. Mr Pratt was excluded from the transaction by RFML in early
March 2004. Mr Vercoe and RFML fell out, and Mr Vercoe dropped out of the transaction, in
late July 2004. RFML, the Rutland Funds, Mr Cartwright and others acquired H & T in
September 2004. H & T was then run by a management team including Mr Middleton as
Chairman and Mr Nichols as CEO until it was sold by being floated on the AIM in May 2006. It

was only after RFML and the Rutland Funds announced the very substantial profits which had
been made in relation to the acquisition and disposal of H & T that Mr Vercoe and Mr Pratt
commenced the present proceedings in 2008, although legal action had been threatened much
earlier. I do not think it is surprising or objectionable that they should have waited until that time
to commence this action. They were entitled to wait to see if there was something sufficiently
valuable to argue over and to take time to consider their options before incurring the
considerable expense and risk of commencing legal proceedings against well-funded entities
such as RFML and the Rutland Funds.
23. However, the passage of time means that memories have dimmed and accordingly I have
treated the evidence in the witness statements compiled years after the relevant events and in the
oral evidence at trial with circumspection. I have had particular regard to the contemporaneous
documentation and to the underlying business context in assessing the probabilities in relation to
the history of the transaction.
24. For the Claimants, I heard evidence of fact from Mr Vercoe, Mr Pratt, James Innes (“Mr
Innes”, who worked for a firm of accountants called Morley & Scott – “M & S” – who were
advising Mr Vercoe and Mr Pratt), Helen Eve Hewitt (“Ms Hewitt”, who was involved in
introducing Mr Vercoe and Mr Pratt to Mr Middleton) and Alistair Sands (“Mr Sands”, a friend
of Mr Vercoe involved in the pawnbroking industry) and from Sara Fowler FCA of Ernst &
Young LLP as an expert witness in relation to the venture capital industry and matters of
quantum in relation to remedies claimed by the Claimants. For the Defendants, I heard evidence
of fact from Mr Cartwright, Mr Middleton, Mr Nichols and Ben Slatter (“Mr Slatter”, an
investment manager employed by RFML who was Mr Cartwright's principal assistant in relation
to the acquisition of H & T) and from David Ascott ACA of Grant Thornton UK LLP as an
expert witness in relation to the venture capital industry and matters of quantum.
25. Mr Vercoe impressed me as an honest witness. There were aspects of his behaviour in
relation to the exclusion of Mr Pratt from the acquisition of H&T in early March 2004 which did
him no credit, but he was frank about what he had done. However, his long and detailed witness
statement seemed to me to involve a good deal of reconstruction, and there were points at which
it was difficult to reconcile with the contemporaneous documentation. It was also apparent that
Mr Vercoe had spent a good deal of time mulling over what had happened, and I think there was
an element of his having persuaded himself on certain points which fitted with his general view
of the merits of his case which, in respects set out in the judgment, I found doubtful.
Accordingly, I did not accept his evidence without reservation; but for the most part I thought it
provided a generally accurate account of the basic events with which Mr Vercoe was personally
involved. In the later stages of his involvement in the transaction, when he felt he was being
badly treated by RFML and had become suspicious of it and Mr Middleton, Mr Vercoe kept
contemporaneous notes of what happened at meetings and in telephone conversations. I find that
in doing so he honestly sought to record what had happened, and that these are a reasonably
reliable guide to what was said on those occasions.
26. There was also a good deal of comment about and criticism of the behaviour of, in particular,
RFML, Mr Middleton and Mr Nichols in Mr Vercoe's witness statement. Quite properly, Mr
Jones QC for the Defendants did not cross-examine him on matters of comment. From Mr

Vercoe's particular perspective on events, I thought his comments and criticisms were
understandable. In certain respects, as I find below, he and Mr Pratt were badly treated by RFML
and Mr Middleton, and it was natural that he should have reacted with increasing hostility and
suspicion to them as events at the time unfolded and as he learned more about their conduct in
the course of these proceedings. However, in other respects I find that his comments and
criticisms are misplaced. Suffice it to say at this stage that I do not think that any of this
undermines my assessment of Mr Vercoe as an honest and, for the most part, reliable witness of
fact.
27. Mr Pratt also impressed me as an honest witness. His witness statement did not strike me as
containing significant elements of reconstruction. He did not engage in comments on or
criticisms of others in the extensive way which Mr Vercoe did. I found him to be dignified,
restrained, straightforward and reliable in his evidence.
28. Mr Innes also provided an extensive and detailed witness statement. I found him, also, to be
an honest witness. Like Mr Vercoe, his conduct in relation to the exclusion of Mr Pratt from the
transaction could be criticised in certain respects, but he was open and frank about what he did
(or did not do) at the time. Like Mr Vercoe, aspects of his witness statement contained elements
of reconstruction and criticisms of others which somewhat diminished its reliability. However, I
found him generally to be a reliable witness of fact.
29. Ms Hewitt and Mr Sands gave clear and straightforward evidence, which was not subject to
significant challenge. Their evidence did not go to the central areas of dispute between the
parties.
30. Mr Cartwright is a highly intelligent man. His witness statement was not given to embroidery
or significant reconstruction. I reject two major criticisms of him by Mr Vercoe and Mr Innes, to
the effect that he manoeuvred in an underhand way to position RFML as the main contracting
party and negotiator with Cash America so as to take control of the acquisition of H & T away
from Mr Vercoe and then manoeuvred to prevent Mr Vercoe from having any substantial
management position after the acquisition. As to the first point, I find that the commercial
context was such that Cash America was bound to regard RFML (not Mr Vercoe) as the most
credible negotiating partner in relation to the transaction. RFML was the potential purchaser
which was putting up the money for the acquisition. This was recognised at the time by everyone
involved, and I accept Mr Cartwright's evidence that there was no hidden motive in his arranging
for RFML to take on this role. As to the second point, from early March 2004 until late July
2004 I find that, albeit this was not explained in clear terms to Mr Vercoe at the time, Mr
Cartwright genuinely and sincerely sought to ensure that Mr Vercoe would have a substantial
management role post-acquisition as Commercial Director of H & T, and was requiring Mr
Nichols to accept this position, contrary to Mr Nichols' own argument that Mr Vercoe should
have an inferior management role and be treated as being on probation.
31. However, Mr Cartwright's conduct was subject to two further major criticisms by the
Claimants, which I find are made out. First, I find that at an early stage Mr Cartwright formed
the view that Mr Pratt did not have sufficient managerial quality to warrant his being included in
the transaction and also soon formed the view that Mr Vercoe was too young, generally

inexperienced as a manager and lacking particular experience of the pawnbroking business and
sub-prime sector in which H & T operated to warrant his being appointed as CEO in accordance
with the business plan he had introduced to RFML. Yet Mr Cartwright did not inform them of
this, but until mid-February 2004 (in the case of Mr Vercoe) and early March 2004 (in the case
of Mr Pratt) encouraged them to go on working to promote the acquisition of H & T by RFML
on the footing that they could expect to fill the management positions set out for them in the
business plan, according to which Mr Vercoe was to be CEO and Mr Pratt was to be Commercial
Director. This was shabby and underhand treatment of them by Mr Cartwright.
32. Secondly, I find that Mr Cartwright lied to Mr Vercoe and Mr Pratt about RFML's intentions
in a letter of intent dated 12 November 2003 sent by him on behalf of RFML (“the letter of
intent”), in that it expressed interest in moving forward with the proposed management team at a
stage when Mr Cartwright had already reached the view that there would be no place for Mr
Pratt in the transaction: see paras. [116]-[119], [126] and [151]-[153] below. Also, Mr
Cartwright was not open and honest in acknowledging this in his evidence, but sought in a most
unconvincing way to suggest in his oral evidence that RFML had in fact reserved its judgment
about Mr Pratt at that stage.
33. I therefore formed the view that I could not regard Mr Cartwright as a straightforward,
reliable and honest witness. Unless otherwise supported by the contemporaneous documents or
good indications from my assessment of the overall evidence (as, for example, in paras. [163][165] below), where his evidence conflicted with that of Mr Vercoe, Mr Innes and Mr Pratt I
found their evidence more believable in each case.
34. Mr Slatter was deeply involved for RFML in the transaction throughout. It is clear that at all
stages he discussed with Mr Cartwright all significant aspects of RFML's continuing assessment
of the transaction and RFML's strategy in relation to it. He was a party to the shabby and
underhand treatment of Mr Vercoe and Mr Pratt (para. [31] above) and was aware of the terms of
the letter of intent and must have appreciated that it gave a false picture (para. [32] above).
Indeed, one of the clearly truthful aspects of his evidence was the forthright way in which in his
first witness statement he emphasised that from the first presentation to RFML by the Claimants
on 24 September 2003 RFML formed the view that there was no place for Mr Pratt in the postacquisition management of H & T, contrary to the impression given in the letter of intent (albeit
in his oral evidence he sought, unconvincingly, to suggest that perhaps RFML might have been
persuaded to allow him a place in the transaction after all). He was a party to the suppression of
that information from Mr Vercoe and Mr Pratt, thereby encouraging them to continue working to
promote an acquisition by RFML. I also find that, contrary to the denial of this by Mr Slatter in
his evidence, Mr Innes specifically raised with him on about 24 September 2003 that any
uncertainty in relation to Mr Vercoe and Mr Pratt taking senior management positions should be
addressed with them immediately, since the proposed acquisition of H & T as set out in the
business plan was their project, and that Mr Slatter assured him that they would be given the
opportunity to fill the roles identified in the plan: see paras. [121]-[122] below. I did not accept
Mr Slatter's assertion that “We [i.e. RFML] were open and honest throughout …”.
35. As with Mr Cartwright, I formed the view that I could not regard Mr Slatter as a
straightforward, reliable and honest witness. As with Mr Cartwright, unless otherwise supported

by the contemporaneous documents or other good indications in the evidence, where his
evidence conflicted with that of Mr Vercoe, Mr Innes and Mr Pratt I found their evidence more
believable in each case.
36. Mr Middleton did not impress me as a witness. His recollection of events was less good than
that of other witnesses and his evidence was marred by unsustainable side swipes aimed at Mr
Vercoe which in my view were designed to prejudice the court in its assessment of his evidence.
In his main witness statement Mr Middleton criticised Mr Vercoe for telling people that he (Mr
Middleton) would be chairman before he should have done. In cross-examination it emerged that
there was no proper basis for that accusation. He also went out of his way in his evidence to
criticise the business plan which Mr Vercoe and Mr Pratt had prepared at an early stage to
market the business opportunity to venture capital companies, and to suggest that this was not a
business plan at all. Neither Mr Cartwright nor Mr Slatter in their evidence suggested that it did
not qualify as a business plan, and it is clear from the contemporaneous documents that RFML
clearly did regard it as a viable business plan, albeit obviously prepared subject to the inevitable
constraints referred to in para. [12] above, both by making use of it internally and by providing it
to their supporting bank lenders. Moreover, at the time, Mr Middleton did not object to the
business plan, with his name contained prominently in it, being put forward as such to a range of
venture capital companies in September 2003. I consider that Mr Middleton's evidence criticising
the business plan was deliberately exaggerated.
37. I also find that Mr Middleton's behaviour towards Mr Vercoe and Mr Pratt was, like RFML's,
shabby and underhand. He knew that the opportunity to acquire H & T had been identified by Mr
Vercoe and Mr Pratt and that they had done all the work to develop the proposal and business
plan which was then put to venture capital companies. He knew that the business plan included
them (alongside him) in prominent positions in the post-acquisition management team, as CEO
and Commercial Director respectively. He knew that they continued to work on developing the
proposals to assist RFML to acquire H & T on the basis of their understanding that they would
have these prominent management positions post-acquisition. But from a very early stage, at a
meeting with Mr Cartwright and Mr Slatter on 1 October 2003, it was agreed between them that
none of them supported a role for Mr Pratt in the post-acquisition management team and it was
obvious that he would be excluded from the transaction: see para. [126] below. Mr Middleton
did not tell Mr Vercoe and Mr Pratt about this. He was not open and candid with them, even
though they were supposed to be a team working together. This absence of candour by Mr
Middleton reinforces the wariness with which I approach his evidence.
38. Having said this, there were parts of the evidence of Mr Vercoe regarding conversations with
Mr Middleton in relation to which, on my assessment, Mr Middleton's evidence is to be
preferred, since it appeared to me to accord better with the underlying business realities and
contemporary documents and where in some cases (if Mr Vercoe was right) Mr Middleton
would, on any realistic view, have been lying to him: see e.g. paras. [144] and [180]-[182]
below. None of these points was central to the case and assessment of the conflicting evidence
on them was made more difficult by the fact that Mr Vercoe's evidence on such points was not
challenged by Mr Jones, but nor was it suggested by Mr Newey to Mr Middleton that he had lied
to Mr Vercoe. It seems to me that these are areas where it is likely that Mr Vercoe has somewhat
embroidered matters in his memory, when going over and over events in his mind.

39. Finally, so far as concerns the witnesses of fact, I should comment on the evidence of Mr
Nichols. I find that Mr Nichols regarded Mr Vercoe with hostility and a degree of anxiety that he
might represent a threat to his own position. As the documents in the case show, that anxiety was
not misplaced. In my assessment, Mr Nichols remained hostile to Mr Vercoe in giving his
evidence, and this tended to undermine the reliance which I felt able to place upon it. In certain
respects, I did not think that Mr Nichols was being completely candid in his evidence. In
particular, it emerged during Mr Nichols' cross-examination that he could remember supplying
management information for Mr Vercoe to use in exploring a possible acquisition of H & T
(para. [96] below), which was a relevant fact which he had omitted to mention in his two witness
statements. Also, Mr Nichols did not give a full and forthright account of his meeting on 14 July
2004 with Mr Vercoe, even though I believe he must have remembered it well: paras. [221][222] below. Where there were conflicts of evidence between Mr Vercoe and Mr Nichols, I
found the evidence of Mr Vercoe more believable.
40. I address the expert evidence in my discussion of remedies at paras. [286] ff below.
The Facts
41. In this section of the judgment I set out an outline of the basic facts in the case and address
the main areas of factual dispute between the witnesses.
42. From 1990 to 1998 Mr Vercoe was a successful professional racing driver, beginning when
he was eighteen. From 1995 he combined racing with involvement in promoting motor sport
sponsorship programmes. He was a director of a public relations company from 1998 to 2001
with particular interest in motor sport activities. In the late 1990s he met Mr Pratt.
43. Mr Pratt had been a professional driver himself until 1988. Since that time he has been
involved in the business side of the sports industry. He became involved in coaching and
managing high level professional drivers. He met Mr Vercoe when he was training driving
instructors, including Mr Vercoe, at Silverstone.
44. Mr Vercoe and Mr Pratt got on well together and found they had a common interest in motor
sport and business interests related to motor sport. From about 2000 they began to discuss
business opportunities that came up to see if they could find a project on which they could work
together.
45. In 2001 the Rockingham Motor Speedway race track opened in Northamptonshire. Mr
Vercoe and Mr Pratt drafted a business plan for a motor racing school for members of the public
and corporate events to operate at the race track using the name of Johnny Herbert, a successful
formula one driver whom Mr Pratt knew. Their motor racing school was to be called the Johnny
Herbert Rockingham Experience (“JHRE”).
46. The Rockingham race track was operated by a company called Rockingham Motor
Speedway Limited (“Rockingham”). Rockingham liked Mr Vercoe's and Mr Pratt's business plan
and agreed to establish JHRE as a wholly owned subsidiary. Mr Vercoe and Mr Pratt became the
joint managing directors. They negotiated a five-year earn-out deal with Rockingham which, if

the business were successful, provided a potential exit payment in excess of £3 million. Mr
Vercoe and Mr Pratt found that they worked well together as a team. According to their
evidence, Mr Vercoe was good at coming up with broad concepts and at selling those ideas and
Mr Pratt's strengths lay on the organisational and implementation side.
47. Rockingham was backed by a well-known financier, Mr Guy Hands. He secured the
appointment of Mr Middleton as its chairman. Mr Vercoe and Mr Pratt first had contact with Mr
Middleton in connection with Rockingham.
48. JHRE was a success, but the Rockingham race track was not. By early 2003 it seemed
unlikely that Rockingham would be able to afford the earn-out payments for Mr Vercoe and Mr
Pratt. Accordingly, they decided to leave JHRE so as to be able to pursue more effectively a
possible acquisition of H & T. They negotiated their resignation from JHRE with effect from
May 2003. This was a high risk strategy for them, since they were now working without pay
from employment and there might be many reasons why the business opportunity to acquire H &
T could come to nothing. However, they felt the risk was justified by what they hoped would be
substantial financial rewards for them in the form of remuneration as senior managers in the
business to be acquired and from equity participation if the opportunity they identified came to
fruition.
49. By late 2002 Mr Vercoe had begun to take a considerable interest in the pawnbroking
industry as a possible area for investment. The two largest pawnbroking companies in the United
Kingdom were H & T and Albemarle and Bond (“A & B”). Of these, H & T was the larger
company.
50. Mr Vercoe became interested in the business opportunities that pawnbroking might provide
as a result of discussions with his father, Mr Patrick Vercoe (“Patrick Vercoe”), who worked as a
public relations consultant for H & T, and Mr Sands (a friend of Mr Vercoe's who owned three
pawnbroking outlets of his own). Mr Sands told Mr Vercoe what a good business pawnbroking
was to be in and that it also provided scope for developing other financial services to be
marketed to the sub-prime sector. Pawnbroking itself provided a form of secured lending which
was both safe and generated a good return. Patrick Vercoe also encouraged Mr Vercoe to look
into this business sector for business opportunities.
51. Comments by Patrick Vercoe also led Mr Vercoe to identify H & T as a possible target for
acquisition. Patrick Vercoe told Mr Vercoe that H & T's parent, Cash America, was not seriously
interested in it. Cash America did not see H & T as a core part of its business, which was much
bigger in the USA, where its primary area of interest lay. Cash America had an expansion
programme which it was implementing there, and its focus was on that expansion. Accordingly,
Cash America tended to leave the UK management of H & T to its own devices and provided
only limited capital for the development of H & T's business.
52. Mr Vercoe learned that H & T's management was led by the managing director, Mr Nichols,
who was a long-standing friend of Patrick Vercoe (they had worked together in the Rank
organisation before Mr Nichols joined H & T in 1997). It was through this connection that
Patrick Vercoe did consultancy work for H & T.

53. Mr Vercoe carried out research into H & T by obtaining H & T's accounts. On his
assessment, H & T was underperforming by comparison with what it was potentially capable of.
Mr Vercoe came to the conclusion that there was a significant business opportunity here which
might be exploited: Cash America might be persuaded to sell H & T if offered a good price and
then H & T could be managed so as to become more profitable, so increasing the value of its
shares above what was paid for them.
54. Mr Vercoe discussed his thoughts with Patrick Vercoe, who offered to introduce him to Mr
Nichols. Mr Nichols, Mr Vercoe and Patrick Vercoe had a meeting at a restaurant on 31 October
2002. In his evidence, Mr Nichols said that he could not recall this meeting. Mr Vercoe had a
good recollection of it. I accept his evidence about it.
55. Mr Vercoe sought to sound out Mr Nichols about whether he thought Cash America might be
willing to sell H & T. Mr Nichols expressed doubt about that. Mr Vercoe explained to Mr
Nichols a possible structure of the business if it was acquired from Cash America. Mr Vercoe
said that he would expect to take a role as group CEO but that Mr Nichols could run the business
as group managing director (it should be emphasised that Mr Vercoe was young and
inexperienced at this point, which no doubt affected Mr Nichols' attitude to this approach). Mr
Vercoe said that he was looking at Guy Hands as a potential financier for the project. Mr Nichols
was defensive but said that he would consider this proposal.
56. Mr Nichols came back a few days later to indicate that he was not interested in pursuing this
opportunity. In my view, as became clear later (see para. [214] below), Mr Nichols did not
welcome this approach from Mr Vercoe. He was worried that if Mr Vercoe managed to arrange
an acquisition of H & T with himself as CEO, that would undermine rather than enhance Mr
Nichols' own position in the company. He regarded Mr Vercoe as arrogant and naïve. He did not
think that Mr Vercoe would be able to implement his grand plan.
57. Mr Vercoe also researched A & B. He thought there was potential for an amalgamation of H
& T and A & B. He felt that, whilst H & T was the bigger company, A & B had an attractive
emphasis on more contemporary products better in keeping with the needs of the modern
consumer. At the time, A & B was promoting cheque cashing and pay day advance services
strongly. Mr Vercoe thought that an amalgamation of the companies could result in substantial
savings in administration and so forth.
58. There was, of course, a big impediment to the implementation of Mr Vercoe's idea. He did
not have the funding which would enable him to make any kind of approach to Cash America to
buy H & T or to acquire A & B. Venture capital companies would have to be approached as
potential funders for the project, and he would need assistance to do that effectively. Mr Vercoe
appreciated that he would have to prepare a business plan and presentation regarding the
business opportunity and that he would need expert business and financial advice to do that well.
To that end, he approached Stuart Cumberland (“Mr Cumberland”) of M & S, a firm of chartered
accountants and financial advisers. Mr Vercoe knew Mr Cumberland from the time when he had
advised him and Mr Pratt in setting up JHRE and in relation to their five-year earn-out deal with
Rockingham.

59. Mr Vercoe had an initial meeting with Mr Cumberland on about 15 December 2002. Mr
Cumberland was interested in Mr Vercoe's idea of acquiring H & T or H & T and A & B
together and then developing their businesses. On 18 December 2002 Mr Cumberland e-mailed
Mr Vercoe to propose a contingency fee arrangement for M & S in working on the project. Mr
Cumberland proposed charging a token fee of £500 to cover basic set-up costs and then to work
on a speculative basis contingent upon whether Mr Vercoe was successful in finding finance for
the project. Mr Cumberland proposed that if finance was provided for an acquisition M & S
should be paid £50,000 as a minimum, and that if over £50 million were raised for the project M
& S should get 1% of that as a fee. Mr Cumberland proposed naming the project “Project
Scrooge”. Mr Vercoe agreed to these terms.
60. In about January 2003 Mr Vercoe also raised the possible business opportunity of trying to
arrange an acquisition in the pawnbroking industry with Mr Pratt and invited Mr Pratt to join him
in trying to develop that business opportunity. Mr Pratt's evidence was that he always regarded
the basic idea for investment in the pawnbroking industry as Mr Vercoe's. At some stage they
had a conversation in which they agreed in broad terms that it would be a joint project, but that
Mr Pratt would have a 30% interest in the business opportunity as against 70% for Mr Vercoe.
61. Mr Vercoe, Mr Pratt and M & S commenced work on drawing up a detailed business plan
which could be used to sell the project to potential financiers.
62. Mr Vercoe and Mr Pratt carried out more detailed research of the business sector and of
developments in sub-prime products appropriate for that sector. They researched the finances
and operations of H & T and A & B and other smaller pawnbroking outlet chains. They also
worked on ideas for trying to address what they assessed to be the stigma which attached to the
pawnbroking sector, which might put off potential customers for other of the sub-prime financial
services which could be offered alongside pawnbroking and might also put off potential funders
of an acquisition (who might be deterred from investing because of anxiety about possible
detrimental impact upon their existing brands or images).
63. Mr Vercoe and Mr Pratt agreed that Mr Vercoe should be the primary point of contact for
communications with M & S and later with financiers who were approached. Mr Vercoe would
brief Mr Pratt on developments.
64. In the course of Mr Vercoe's and Mr Pratt's more detailed research, they learned that Cash
America had another European subsidiary called Svensk Pantbelaning (“SP”), a Swedish
pawnbroking company. SP was Sweden's largest pawnbroking chain. Mr Vercoe and Mr Pratt
realised that, if Cash America was willing to sell H & T, there was a good chance that Cash
America would also wish to divest itself of SP at the same time so as to rid itself of its European
operations altogether in order to be able to concentrate on its business in the USA. Therefore, Mr
Vercoe and Mr Pratt decided that they would have to build the acquisition of SP into the
development of the business opportunity in some way.
65. As Mr Vercoe and Mr Pratt worked on the business plan, they focused increasingly on a
strategy involving the acquisition of H & T and SP from Cash America, with less emphasis upon
the alternative plan of acquiring H & T and A & B together. A & B was an AIM listed company

and they thought that this could make its acquisition more difficult. Instead, they worked on
ideas for enlarging H & T's business using what was termed a “buy and build” strategy,
involving the acquisition of smaller chains of pawnbrokers and the establishment of new stores.
66. From a very early stage Mr Vercoe and Mr Pratt realised that if they were to have any
realistic prospects of attracting investors to back and implement their idea, they would need to be
able to demonstrate that there was a credible management structure in place to take over H & T's
business immediately on acquisition. Funders would have to be persuaded that the ambitious
development ideas they were working on in the business plan could indeed be implemented. Mr
Vercoe and Mr Pratt were confident in their own abilities but realistically appreciated that they
had a track record of very limited scope in business and had no practical experience of the
pawnbroking industry. Mr Vercoe, the proposed CEO, was only thirty-one. They appreciated that
by themselves they would not represent a credible management buy-in team who would be likely
to be attractive to potential investors, and that they therefore needed to find someone of
substantial stature in the business world to join them as a proposed manager for the business to
be acquired. In that regard, they identified Mr Middleton (whom they knew a little from
Rockingham) as someone to be approached. Mr Middleton was also attractive as a potential
chairman for the management buy-in team because he had relevant experience of running a
business in the sub-prime sector, which Mr Pratt and Mr Vercoe completely lacked.
67. Mr Middleton had a very distinguished business curriculum vitae and a very good reputation
in the City. He had an established record of taking over businesses in difficulty and turning them
into profit-making success stories. He had experience of the venture capital business. From 2000
to 2002 he was transaction director for Nomura International's principal finance group, during
which time he had had responsibility for the acquisition of a business (rebranded as Brighthouse)
selling household goods on credit in the sub-prime sector. He had developed an interest in the
business potential for the sub-prime sector at that stage. In 2003 he became executive chairman
of GTL Resources Plc (“GTL”).
68. On 10 March 2003 Mr Vercoe and Mr Cumberland met Mr Matthew Clark of a venture
capital company called Mezzanine Management UK Limited (“Mezzanine”). Mr Cumberland
knew Mr Clark well and had set up the meeting on a confidential basis to test out whether
Mezzanine might be interested in the project and to get some advice and feedback from someone
in the private equity sector regarding the viability of the project. At the meeting Mr Vercoe
explained the outlines of the business plan that was being developed. Mr Clark appeared
interested. Mr Vercoe explained that it was his intention to approach Mr Middleton to see if he
could be recruited to be the chairman for the business. Mr Clark confirmed Mr Vercoe's view
that getting such a prestigious figure on board would be important to give private equity houses
confidence that someone with recognized City credentials believed in the project and the
management team. Both Mr Clark and Mr Cumberland emphasised that the proposed
management team of Mr Vercoe and Mr Pratt needed to be strengthened along these lines if the
project was to be presented as one which investors would regard as credible.
69. Mr Vercoe decided that the best way to approach Mr Middleton would be through Ms
Hewitt. At this time Ms Hewitt was working as sales and marketing director at Rockingham. Mr
Vercoe and Mr Pratt knew her well. She had been recruited to Rockingham by Mr Middleton,

who had worked with her previously in connection with the Royal Albert Hall. She got on well
with Mr Middleton who, by this time, had left Rockingham.
70. Mr Vercoe got in touch with Ms Hewitt. He explained to her in confidence the outline of the
business opportunity. He asked whether she would be interested in becoming involved in the
project as a possible non-executive director who could bring the benefits of her marketing and
sales experience to bear. He also asked whether she would be prepared to approach Mr
Middleton to see if he was interested in the project. Ms Hewitt was interested in the project and
agreed to be a conduit for approaching Mr Middleton.
71. Mr Vercoe provided Ms Hewitt with a document which he called a “brief helicopter view” of
Project Scrooge. In that document he explained that for the previous six months he had been
working to put together a proposal to buy and merge two of the biggest pawnbroking companies
in the UK. He set out his belief that pawnbroking was a business with the potential for expanding
and increased profitability. The “helicopter view” also referred to the possibility of turning the
consolidated businesses into a “neighbourhood community finance house/bank” to provide
finance facilities for customers in the sub-prime sector. It referred to the combined businesses
having some one hundred branches, comparing this with the Co-op Bank with one hundred and
ten branches.
72. Ms Hewitt contacted Mr Middleton to check that she could send him a document containing
a confidential business proposal. He agreed that she could and that he would treat it as given in
confidence. She then sent him a slightly revised version of the “helicopter view”. Mr Middleton
read this and told Ms Hewitt that he would be interested to speak more about it.
73. In his evidence Mr Middleton said that the one thing that caught his attention was the idea of
investing in the pawnbroking sector - since managing the investment in Brighthouse for Nomura
he had been very interested in the sub-prime sector. He said he was not impressed by the other
aspects of the plan in the “helicopter view” which was shown to him. In particular, he thought
that the reference to the possible creation of a new high street bank demonstrated complete
naivety about the level of regulatory control that existed in relation to banks: he did not think that
there was any realistic prospect of developing such a bank. Regulation would require very large
capital reserves for such a project which would undermine the profitability and commercial
viability of an investment in the pawnbroking sector. However, he did not convey any of this to
Ms Hewitt, Mr Vercoe and Mr Pratt. He simply indicated his interest in the idea set out in the
“helicopter view” and agreed to meet Mr Vercoe.
74. Ms Hewitt organised a meeting between Mr Middleton and Mr Vercoe, which she also
attended, at a bar in London on about 23 April 2003. Mr Vercoe brought to that meeting what
was by then a developed draft of the business plan for Project Scrooge. He explained to Mr
Middleton that the document was confidential and raised the possibility of Mr Middleton signing
a non-disclosure agreement. Mr Middleton responded that such a formal agreement was
unnecessary because he could be trusted. It is clear that Mr Middleton appreciated that the
project they were discussing and the business plan were confidential.

75. The business plan which Mr Vercoe took to this meeting was entitled “Peoples Cash Limited,
financing the urban and rural community, pawnbroking, cheque cashing, jewellery, retail,
savings accounts, personal and business loan, insurance”. It was described as a plan presented by
MAS (the acquisition vehicle which Mr Vercoe had in mind at that stage) and was labelled
“commercial in confidence”. The document referred to the proposed acquisition, merger and
development of H & T and A & B as a new business to be called “Peoples Cash”. It summarised
the fruits of Mr Vercoe's and Mr Pratt's researches. Both businesses were reported to be growing
annually by 15% to 20%. It identified that the pawnbroking market was worth £120 million a
year and the cheque cashing market some £1.2 billion a year. It set out in broad terms proposals
for improving the management of the businesses, possible growth strategies and possible
savings. It stated that “the untapped power and revenue potential for Peoples Cash is
extraordinary”. It referred to the possibility of a combined business with a high street branch
chain of over one hundred stores (again comparing this with the 110 branches of the Co-op
Bank) and an eventual long-term vision that the new company would be perfectly placed to
service the financial needs of its customers in the sub-prime sector as a substantial
neighbourhood finance facility. The business plan presented ideas for addressing the stigma
attached to pawnbroking by re-branding stores with the name “Peoples Cash” combined with a
strategy for building awareness of that brand. It had a section which described the management
team as Mr Middleton (chairman), Mr Vercoe (“CEO and founder”), Mr Nichols (managing
director), Mr Pratt (commercial director) and Patrick Vercoe (marketing manager).
76. At the meeting Mr Middleton looked through the business plan. He did not express any
substantial reservations about it. He asked Mr Vercoe how he had come up with it and Mr
Vercoe mentioned that his father, Patrick Vercoe, worked in the industry and had mentioned that
there were good opportunities to buy businesses in it at the time. Mr Middleton said that the idea
was interesting and a solid business opportunity. After about an hour and a half of discussion
about the project, Mr Vercoe left. Ms Hewitt stayed behind to talk to Mr Middleton about the
project and about what he thought of Mr Vercoe's presentation of it. Mr Middleton told her that
he thought that it went really well, that he was very happy with moving forward with the idea
and wanted another meeting with Mr Vercoe to discuss it further.
77. Ms Hewitt relayed this to Mr Vercoe. Mr Vercoe was overjoyed. This was a big moment for
Mr Vercoe and Mr Pratt, since they had successfully recruited a major business figure as
prospective chairman who would lend substantial credibility to their proposals.
78. In early May 2003 Mr Middleton called Mr Vercoe. Mr Middleton told Mr Vercoe directly
that he was happy to come on board the project as chairman of the business if the acquisition
went ahead. Mr Vercoe asked him about formalising the agreement with a letter or a contract but
Mr Middleton replied to the effect that Mr Vercoe should trust him and that there was no need
for a formal agreement. Mr Middleton told Mr Vercoe that at this stage his involvement would
be strictly limited. He did not have time to get involved in preparing the business plan and would
not attend any first meeting with prospective investors. He asked them to keep him in the loop
and said he would only start getting personally involved once a potential investor had started to
show significant interest in the project.

79. Meanwhile, on about 21 April 2003 a new draft of the business plan was produced with
assistance from M & S. This rehearsed and amplified the ideas in the previous version of the
business plan. This version of the business plan left lots of blanks to be filled in. It identified the
proposed management team in similar terms as Mr Middleton (chairman), Mr Vercoe (CEO), Mr
Nichols (managing director), Mr Pratt (commercial director), Patrick Vercoe (marketing
manager) and set out positions for finance director and other roles without identified people to
fill them (save for a Mr John George as non-executive director). The draft business plan set out
descriptions of the functions of each of these roles.
80. On 2 May 2003 Mr Vercoe had a further meeting with Mr Nichols to bring him up to date
with the progress of the project and once again to discuss his potential involvement with it. Mr
Vercoe took a draft non-disclosure confidentiality agreement with him and invited Mr Nichols to
sign it. Mr Nichols refused to sign the agreement. Mr Vercoe got the impression that he felt
threatened by what was being proposed in relation to his company. Since he did not sign the
confidentiality agreement, Mr Vercoe gave him only a very broad description of his business
idea. He told him that there would be a significant upside for Mr Nichols if he joined the
proposed management team. Mr Vercoe got the impression that Mr Nichols was more receptive
to the idea by the end of the meeting and Mr Vercoe ended the meeting by giving Mr Nichols
until 6 May to say whether in principle he was interested in joining the project.
81. Mr Nichols' evidence was that Mr Vercoe was very vague about the opportunity but
indicated that it had something to do with A & B. After a few days, Mr Nichols reverted to Mr
Vercoe to say that he was not prepared to sign any confidentiality agreement and that in any case
his service agreement with Cash America would not allow him to do so. In practice, this meant
that Mr Vercoe could not include him as a participant in the development of Project Scrooge. In
my view, Mr Nichols was again very unhappy about this approach by Mr Vercoe.
82. On 7 May 2003 Mr Vercoe e-mailed Mr Middleton to update him about the position with Mr
Nichols. Mr Vercoe reported that Mr Nichols had been defensive at the meeting. His e-mail
included the following:
•

“John [Mr Nichols] is potentially a difficult guy, he is currently king of his castle, has
a soft little number with the Americans and isn't sure whether he sees this deal as a
benefit or a threat. I made it clear that there would be significant upside if he were to
join us and that it would ultimately be a win, win situation for him. He was warming
up at the end of the meeting and we agreed that I would give him until Tuesday,
yesterday, to chew it over in terms of his interest in principle. He has subsequently
spoken to me and expressed considerable interest in coming on board but does want to
see what is behind the deal and the people involved. I have left it that I will contact
him within the next two weeks possibly on your return to meet and talk through in
more detail, but obviously he would need to sign some kind of NDA [non-disclosure
agreement].
•

I have had differing reports about John, my father has known him since they worked
together in the Rank organisation and he has been known to upset a number of people
with his difficult attitude. I am concerned that he could potentially cause problems
within the new group and deliberately be difficult to police (he has already said he
doesn't like to report to anyone!!!) I believe I can gradually warm him up and become
my friend so to speak but is there an argument to wait and see what the industry has to
offer as an alternative (pick from the best) or do we nurture him along, as his expertise
in the industry, H & T and A & B structure valuable in the early days???”
The e-mail concluded with reference to a forthcoming meeting that Mr Vercoe was to attend
with a representative from Mezzanine.
83. Mr Middleton responded by e-mail on 9 May 2003 to say:
•

“The project will not work if there are personality difficulties before we even start.
See if our financiers are prepared to talk to the Americans. If they are we should tell
John that is what is going to happen and see how he reacts.”
84. Mr Middleton was there touching on two important features of the proposed transaction.
First, it was only likely to be successful if a harmonious and effective management team could
be put in place to implement any new management strategy intended to increase the value of the
business (see para. [9] above). Secondly, there was an obvious potential tension between the
incumbent management (in particular, Mr Nichols as managing director) and any incoming
management: incoming managers could threaten the established position of incumbent
management (see para. [13] above). Mr Vercoe's own e-mail already showed an awareness of
this on his part. But the converse was also true. If incumbent management remained in place in
superior positions, incoming managers might find their position to be vulnerable, especially if
the incumbent management were hostile to them or felt threatened by them. The incumbent
management might seek to exclude them from business decisions or even to expel them from the
business. This potential feature of the situation came to the fore for Mr Vercoe after late
February 2004, when RFML downgraded his potential post-acquisition role from CEO to
Commercial Director, and in particular after about the end of March 2004, when RFML decided
that Mr Nichols (who was hostile to Mr Vercoe) should remain as CEO post-acquisition.
85. On 9 May 2003 Mr Vercoe and Mr Cumberland went to meet Mr Clark of Mezzanine again.
They informed Mr Clark that Mr Middleton was now on board with the project. It was agreed
that the management team should make a formal investment presentation of the business
opportunity and business plan to Mezzanine. Mr Vercoe reported to Mr Middleton in an e-mail
of 12 May 2003 as follows:
•

“…I spoke to them on the matter of John Nichols and they are comfortable either way
if he is on board or not. I explained that there will be plenty of expertise of the market

in the two companies [i.e. H & T and A & B] to choose from. My thoughts (which I
have told finance) are not to go with John and give somebody young and hungry
within the organisation the opportunity (Ops Director role??) the last thing I need is
somebody I feel I have to keep a close eye on.”
Mr Vercoe also said that he would be forwarding a completed business plan to Mezzanine and
was meeting with a lawyer from a US law firm called Dorsey & Whitney to discuss the project.
86. Mr Middleton replied that he would pick up a hard copy of the business plan in due course.
He was unable to make the presentation meeting, which was then proposed for 29 May.
87. Meanwhile, Mr Vercoe and Mr Pratt continued to work on the business plan to get it into
good shape for the presentation to Mezzanine. The presentation to Mezzanine was re-scheduled
to 5 June 2003. Mr Vercoe and Mr Pratt felt that Project Scrooge was gaining momentum and,
also being aware of the difficulties Rockingham was experiencing, they resigned from JHRE on
20 May 2003.
88. Mezzanine signed a non-disclosure agreement in relation to Project Scrooge. The revised
business plan was sent out to those concerned, including Mr Middleton, on 2 June. The business
plan now focused more prominently on the acquisition of H & T, with proposals for
amalgamation with A & B somewhat downplayed. The first stage in the plan was described as
“the management buy-in, buy-out of [H & T]”. This reflected the idea that the business should be
managed by a combination of incoming and incumbent management post-acquisition. The next
stage was identified as “consolidation of the industry by acquiring further complementary
business”, identifying A & B amongst a number of other possible acquisition targets. The
business plan again analysed the possibility of developing H & T's business in the areas of
pawnbroking, jewellery sales, cheque cashing and pay day advances. The document now
identified the proposed management team as Mr Middleton (chairman), Mr Vercoe (CEO), Mr
Pratt (commercial director) and Mr Hughes (the incumbent finance director at H & T, as the
proposed post-acquisition finance director). Mr Nichols was not included: this probably reflected
Mr Vercoe's assessment, reinforced by Mr Nichols' unwillingness to become wholeheartedly
involved in the transaction, that he would be unduly difficult for Mr Vercoe to manage as part of
the post-acquisition management team. The financial projections in the business plan were based
on a level of funding estimated to be required for the acquisition of both H & T and A & B. The
acquisition price of H & T was assumed to be £50m and the acquisition price of A & B was
assumed to be about £41m. At this stage the business plan did not refer to an acquisition of SP.
89. The proposed management buy-in team of Mr Middleton, Mr Vercoe and Mr Pratt (“the MBI
team”) had a meeting on 3 June to prepare for the meeting with Mezzanine on 5 June. Others
attended the meeting as well.
90. On 5 June 2003 Mr Vercoe, Mr Pratt and others made a presentation of the business plan to
Mezzanine. Mr Middleton did not attend the meeting. Mezzanine asked questions about Mr
Middleton's commitment to the project. It was obvious that Mr Middleton's involvement in the
project was an important issue for them. This was unsurprising, in light of the importance of Mr
Middleton in lending credibility to the buy-in team. Mezzanine followed up to say that they

wanted a further meeting, this time with Mr Middleton present. A meeting was set up for 20 June
2003.
91. Mr Vercoe briefed Mr Middleton by e-mail dated 7 June 2003. This identified the following
as one of the points of concern:
•

“Management, this was their biggest concern, they are concerned that currently none
of the management have run a business in the financial sector or been involved in
running a leveraged financed business before. I am ready for a grilling … and feel
particularly aggressive in my answers, whilst I understand their concerns I am not
going to have my abilities or character to delivering the concept brought into question.
My feeling is that the deal is here on the table for you, do you want it or not, this is not
rocket science!!?? I am also concerned that I feel they are eroding away any potential
goodwill between us straight away.
•

One of the reasons they have a current focus on Management team is that a previous
investment into a business specialising in the sub-prime market place has turned sour
and it turns out that the management have been less than truthful about their
experience in the market place. I have already explained that my background is not
from the Pawnbroking financial sector and that I am placing the initial expertise in the
business into middle management to deliver the business plan. [Mezzanine] are
potentially set to lose £30m if the company they invested into goes belly up (so
understandable they are covering all the angles).”
92. The further meeting with Mezzanine took place on 20 June at its offices. It was attended by
Mr Vercoe, Mr Middleton and Mr Cumberland. The Mezzanine representatives explained that
the purpose of the meeting was to ascertain how committed to the business plan Mr Middleton
was, what he thought of the sector and the business opportunity and whether he considered that
Mr Vercoe and Mr Pratt had the capabilities to perform a demanding job in an unfamiliar
business sector. I accept Mr Vercoe's evidence that Mr Middleton responded that he had worked
with Mr Vercoe at Rockingham and that he thought that he was capable of implementing the
business plan. Mr Middleton said that he liked the sector. His responses appeared to satisfy
Mezzanine. In the event, however, Mezzanine decided that it would not offer to provide the main
financing for Project Scrooge. It was prepared to consider becoming involved with providing
mezzanine finance if the MBI team managed to find other funders.
93. At about this time Ms Hewitt moved jobs and dropped out of involvement with Project
Scrooge.
94. Mr Vercoe and Mr Pratt continued to work on developing the business plan. Since
Mezzanine was no longer interested in providing the main funding for an acquisition of H & T,
Mr Vercoe and Mr Pratt tried to identify other potential providers of funding.

95. In late July 2003 Mr Innes started working for M & S and became the main associate there
working on Project Scrooge. Mr Innes and Mr Pratt worked on developing the business plan
while Mr Vercoe was away on holiday for the first part of August 2003.
96. On 19 August 2003 Mr Vercoe, Mr Pratt, Mr Cumberland and Mr Innes had a meeting to
discuss the continuing development of the business plan. By this stage Mr Vercoe had obtained a
set of internal management accounts for H & T for a one-month period. The circumstances in
which these management accounts were obtained were somewhat murky. Mr Vercoe's evidence
was that Mr Nichols had supplied them to Patrick Vercoe to pass them on to Mr Vercoe. This
would perhaps have been surprising at this stage, since Mr Nichols had rebuffed Mr Vercoe's
attempts to interest him in becoming part of the management buy-in/management buy-out team.
It does not appear that Mr Nichols had any permission from H & T or Cash America to release
private financial information in this way. However, in his evidence under cross-examination, Mr
Nichols accepted that he probably had provided these management accounts to Patrick Vercoe.
So it appears that he was in this limited way providing a degree of assistance to Mr Vercoe for
the Project Scrooge idea. There was no suggestion of a different source for the provision of these
management accounts to Mr Vercoe. I conclude, therefore, that Mr Nichols did provide this set
of management accounts as Mr Vercoe said. I think that by this stage Mr Nichols was probably
seeking to hedge his bets, so that if Mr Vercoe's plans for the acquisition of H & T did come to
anything Mr Nichols would be able to say that he had helped him.
97. I think there was a consciousness amongst those who saw these management accounts that
there might have been something not entirely proper about the way in which this information had
come through to the MBI team. Mr Innes was notably uneasy when questioned about the use of
this information and referred to its use in the preparation of the business plan as falling within “a
grey area”. At a later stage, when RFML became involved, Mr Middleton made a point of
warning it that it should take care that any information disclosed by it to Cash America should be
based on sources independent of this material obtained via Patrick Vercoe, thereby (as it seemed
to me) indicating a degree of sensitivity about disclosing that the MBI team had had access to
information of this kind. Mr Innes, however, fairly made the point that in due course RFML was
aware that information had been obtained from inside H & T in this way and was prepared to
make use of these management accounts. At trial there was not a full exploration of the
circumstances in which these management accounts were released to the MBI team and whether
what was done was in any way improper. It is not necessary for me to say any more about this.
98. At the meeting on 19 August 2003 the information revealed by the H & T management
accounts and how that might impact on the business plan was discussed. After the meeting Mr
Pratt prepared a list of outstanding action points. One of these was, “research Swedish
company”. This was a reference to SP. I accept the evidence of Mr Vercoe, Mr Pratt and Mr
Innes that they were considering what to do about SP well before they made their approach to
RFML.
99. In accordance with the arrangements that had been agreed with Mr Middleton, Mr Vercoe
kept him informed from time to time about the progress being made in relation to the
development of Project Scrooge and supplied him with copies of the business plan as it was
revised. In an e-mail of 21 August 2003 Mr Vercoe informed Mr Middleton that they were

planning to approach five private equity houses through M & S to see if they would be interested
in supporting the proposed project. One of those identified was RFML.
100. On 28 August 2003 Mr Vercoe and Mr Pratt signed an engagement letter with M & S. This
set out in general terms what M & S proposed to do in relation to Project Scrooge, including
reviewing the business plan and assisting in raising finance for it. M & S's fee was to be a
success fee of 2.5% of total funds raised including debt, equity, mezzanine and working capital
facilities. It should be noted that M & S thus had a strong interest in the completion of the
acquisition of H & T so that its success fee would become payable. The letter referred to Mr
Vercoe “using Newco, a company of which you will be a director”, which it was contemplated
would act as the acquisition vehicle for the purposes of Project Scrooge. The use of an
acquisition vehicle (such as MAS) in this way was simply a matter of the contemplated
mechanism to implement the proposed transaction. M & S acknowledged in the letter that it
would not release confidential information, including the business plan, to potential investors
until they had signed a confidentiality agreement in a form acceptable to Mr Vercoe.
101. The MBI team's business plan and documents relating to the presentations to be made to
venture capital companies were close to being finalised in early September 2003. On 5
September Mr Innes sent Mr Middleton a copy of the latest revision of the business plan and
management presentation documents, indicating that the financial section for these documents
should be completed in the following weeks.
102. On 8 September 2003 Mr Innes got in contact with Mr Slatter at RFML, amongst others, to
raise the possibility of an approach by the MBI team. He knew Mr Slatter reasonably well,
having previously been a colleague of his at Arthur Andersen. Mr Innes spoke to Mr Slatter on
the telephone to say that M & S were acting as intermediaries for an MBI team interested in
acquiring a UK sub-prime finance provider and asking whether this was something that RFML
would be interested in looking into. According to Mr Slatter's notes of the telephone call, Mr
Innes mentioned that Mr Middleton was the proposed chairman and that the proposed CEO (he
did not mention Mr Vercoe by name) had worked with him at Rockingham; that the proposed
CEO had no experience in pawnbroking; that there was a business plan which had been
prepared; and that there was a need to keep the UK management team on board. This makes it
clear that right from the outset Mr Innes made no secret of the fact that the MBI team lacked
experience in the pawnbroking business and that they would be dependent on using elements
within the incumbent management to implement their business plan. Indeed, I consider that Mr
Innes emphasised these points precisely because it was obvious that this was an issue which
would have to be addressed up front with any venture capital company and to ensure that such a
provider appreciated the nature of the MBI team which was inherent to the business opportunity
which was being presented to it. In fact, in an answer by Mr Slatter under cross-examination, he
recalled that in this first telephone call Mr Innes said to him that the management team was “not
perfect”, but had a very credible chairman (Mr Middleton). Mr Slatter indicated that RFML
would be interested to review the opportunity.
103. On 9 September 2003 there was e-mail correspondence between Mr Vercoe and M & S.
The correspondence included discussion of the position of SP. SP was not included in H & T's
accounts and Mr Vercoe referred to the possibility that Cash America might wish to dispose of

SP at the same time as it sold H & T. The evidence of Mr Pratt, Mr Vercoe and Mr Innes was
that they had a discussion in advance of the presentations made to venture capital companies
about how to deal with the issue of SP. They decided that they did not wish to dilute their
message in relation to the attractiveness of an acquisition of H & T by referring to SP in the
business plan and presentation documents which were to be sent to the venture capital
companies. It also seems that they had only limited information at this stage about SP. However,
they agreed between themselves that if any of the presentations went well and the venture capital
company was expressing interest in Project Scrooge then at that stage in the presentation
reference would be made to SP and the possibility that Cash America would require any
purchaser of H & T to acquire SP at the same time. I accept their evidence on this point.
104. That Mr Innes, Mr Vercoe and Mr Pratt were alive to this issue at the relevant time is
supported by the contemporaneous documents. I also found the evidence that they gave about the
approach that they decided to adopt to be compelling in light of the particular commercial
situation in which they found themselves at this point. They knew that disposal of SP was likely
to be an issue for Cash America and this would inevitably have to be canvassed with any venture
capital company which decided to pursue the business opportunity; they did not wish to put off
potential funders by complicating the argument for the acquisition of H & T by referring to SP in
the documents sent out to attract the attention and interest of venture capital companies in the
first instance; on the other hand, if they did not mention SP at all at the outset and it emerged as
an issue later (as it was bound to), that could have a detrimental effect in undermining the
willingness of a funder to proceed and might undermine the funder's confidence in them. The
compromise they came up with was an attempt to reconcile this tension in the presentation of
their business case.
105. I also accept their evidence that they followed through this plan when making their
presentation to RFML on 24 September 2003. It made good sense for them to do so. After the
formal presentation, they made reference to SP and the need to look into the possibility that Cash
America would insist upon selling SP at the same time as H & T.
106. On this point I prefer the evidence for the Claimants to that of Mr Cartwright and Mr Slatter
for RFML. The evidence of Mr Cartwright and Mr Slatter was that no reference was made to SP
at this first meeting. They pointed out that in their report on the meeting for RFML's credit
committee no reference was made to the possibility of a need to finance an acquisition of SP.
They also referred to a later e-mail from Mr Lyon of M & S (who was assisting Mr Innes) dated
2 October 2003 in which he assumed that SP had not yet been mentioned to RFML as an issue.
However, it is clear from their report that what interested Mr Cartwright and Mr Slatter from the
meeting was the potential profit to be made from an acquisition of H & T, as to which a full
business case had been presented, so it was natural that their report focused on that. Also, at such
an early stage in a management buy-in transaction there will inevitably be many imponderables
and risks (see para. [12] above) and a short internal report of the form they prepared for use
within an experienced venture capital company such as RFML would not be expected to go
through them all – so it is plausible to suppose that they regarded the speculative issue of Cash
America wishing to sell SP at the same time as H & T as falling into the class of risk which did
not need to be canvassed in their report. That view is further supported by the evidence of Mr
Vercoe and Mr Pratt that when the issue of SP was raised at the meeting, Mr Cartwright and Mr

Slatter replied that if the overall business case made sense that would not be a problem for
Rutland. It is also supported by the fact that it does not appear that the later introduction of SP
into the transaction as it developed caused any major difficulty for or ructions within RFML. So
far as concerns Mr Lyon's e-mail, he had not attended the relevant meeting nor been privy to the
agreement between Mr Vercoe, Mr Pratt and Mr Innes about how to deal with the SP issue at the
meeting. I find that he made an assumption that SP had not previously been raised as an issue
with RFML which was factually incorrect.
107. On 10 and 11 September 2003 Mr Innes sent out draft confidentiality agreements to the five
venture capital companies to which presentations were to be made, including RFML. They each
counter-signed these agreements. The letter to RFML thus became the September contract, the
first of the agreements on which the Claimants rely. It was contained in a letter dated 11
September 2003 sent on behalf of the MBI team and was countersigned by Mr Slatter on behalf
of RFML on 12 September 2003. The letter was modelled on the standard form confidentiality
letter which had been promulgated by the British Venture Capital Association for use in relation
to such approaches to venture capital companies to market business ideas. Such a letter is
intended to provide for a reasonable compromise between the interests of a person who has a
business idea for which he seeks to secure funding and the interests of the venture capital
companies he approaches (who, it may transpire, may not be interested in the idea once it is
disclosed to them and will wish not to be bound by excessively onerous obligations arising out of
the approach to them).
108. The September contract included the following terms:
•

“We understand that you wish to investigate the business of Project Scrooge (the
“Company”) in connection with the possible Management Buy In (“MBI”) of the
company/companies associated with the Project (the “Permitted Purpose”).
Subsequently, that you, your directors and employees, other potential syndicate
members or other providers of finance and your financial and professional advisers, in
relation to the Permitted Purpose, (together referred to as the “Disclosees”), will need
access to certain information relating to the Company (the “Confidential
Information”). This includes, without limitation, the business plan and financial model
that has been prepared by the proposed MBI team regarding the Permitted Purpose.
•

1. In consideration of our agreeing to supply, and so supplying, the Confidential
Information to you and agreeing to enter into discussion with you, you hereby
represent that you are a person who falls within Article 19 (disregarding paragraph (6)
of that Article) or Article 49 (disregarding paragraph 2(e) of that Article) of
the Financial Services and Markets Act 2000 (Financial Promotion) Order and
undertake and agree as follows:
•

(a) to hold the Confidential Information in confidence and not to disclose or permit it
to be made available to any person, firm or company (except to other Disclosees)
without our prior written consent;
•

(b) only to use the Confidential Information for the Permitted Purpose;
•

(c) to ensure that each person to whom disclosure of Confidential Information is made
by you is fully aware in advance of your obligations under this letter and that, in the
case of other potential syndicate members, each such person gives an undertaking in
respect of the Confidential Information, in the terms of this letter;
•

(d) upon written demand from us either to return the Confidential Information and any
copies of it or to confirm to us in writing that, save as required by law or regulation, it
has been destroyed. You shall not be required to return reports, notes or other material
prepared by you or other Disclosees or on your or their behalf incorporate
Confidential Information (Secondary Information) provided that the Secondary
Information is kept confidential;
•

(e) to keep confidential and not reveal to any person, firm or company (other than
Disclosees) the fact of your investigations into the Company or that discussions or
negotiations are taking place or have taken place between us in connection with the
proposed transaction or that potential investors are being sought for the Company;
•

(f) that no person gives any warranty or makes any representation as to the accuracy or
otherwise of the Confidential Information, save as may subsequently be agreed.
•

This paragraph 1 does not exclude liability for, or any remedy in respect of, fraudulent
misrepresentation.
•

2. Nothing in paragraph 1(a) to (f) of this letter shall apply to any information or
Confidential Information:

•

(a) which at the time of its disclosure is in the public domain;
•

(b) which after disclosure comes into the public domain for any reason except your
failure, or failure on the part of any Disclosee, to comply with the terms of this letter;
•

(c) which is disclosed by us or the Company, its directors, employees or advisers on a
non-confidential basis;
•

(d) which was lawfully in your possession prior to such disclosure;
•

(e) which is subsequently received by you from a third party without obligations of
confidentiality (and, for the avoidance of doubt, you shall not be required to enquire
whether there is a duty of confidentiality); or
•

(f) which you or a Disclosee are required to disclose, retain or maintain by law or any
regulatory or government authority.
•

3. In consideration of the representation and undertakings given by you in this letter,
we undertake and agree:
•

(a) to disclose Confidential Information to you;
•

(b) to keep confidential and not to reveal to any person, firm or company (other than
persons within our group who need to know, our bankers and professional advisers)
the fact of your investigation into the Company or that discussions or negotiations are
taking place or have taken place between us; and
•

(c) confirm that any personal information contained or referred to in any of the
Confidential Information, has been obtained, maintained and handled and all relevant
licences, authorities and consents have been obtained in accordance with all applicable
data protection laws, rules and regulations.
•

4. No term, condition or provision of this letter shall be enforceable under the
Contracts (Right of Third Parties) Act 1999 by a person who is not a party to it.
•

5. (a) This letter shall be governed by and construed in accordance with English law
and the parties irrevocably submit to the non-exclusive jurisdiction of the Courts of
England and Wales in respect of any claim, dispute or difference arising out of or in
connection with this letter.
•

(b) The obligations in this letter will terminate one year from the date of this letter.
•

Please indicate your acceptance of the above by signing and returning the enclosed
copy of this letter as soon as possible.”
109. After receipt of the signed September contract, on 16 September 2003 Mr Innes sent RFML
a copy of the final version of the business plan (“the Business Plan”). The Business Plan stated,
in the executive summary, that it “centres on the opportunity to consolidate the pawnbroking
sector… and leverage off the enlarged customer base to provide ancillary financial services”. It
was proposed to create a new national high street brand called Peoples Cash. The Business Plan
proposed that consolidation should be achieved initially through the acquisition of H & T with a
secondary acquisition of A & B to follow or an alternative “buy and build” strategy. It included
proposals for re-branding H & T's shops as Peoples Cash outlets in an attempt to get away from
the perceived stigma associated with pawnbroking and to attract people who might wish to use
other financial services on offer. It was proposed that Peoples Cash would initially focus on
pawnbroking, jewellery retail, cheque cashing and pay day advance. An assessment was given
that Cash America was focused on its US expansion and therefore might be willing to consider
an offer to acquire H & T. The Business Plan provided broad ideas for improving the
profitability of H & T. It provided an analysis of the sub-prime market. This version of the plan
did not suggest that the objective was to create some form of bank. The Business Plan identified
the proposed management team as Mr Middleton (chairman), Mr Vercoe (CEO) and Mr Pratt
(commercial director). This clearly was the “buy-in” element of the proposed management team.
The Plan also identified that there would be a finance director (it referred to Mr Hughes as the
incumbent finance director and indicated that the incoming management would wish to assess
his abilities). It also indicated that there would be a head of operations who was yet to be chosen

and who might be appointed from the existing regional managers at H & T or from outside the
company. It was not proposed that Mr Nichols should be a part of the management team.
110. A complicated board structure was proposed with three distinct boards with separate
responsibility for strategy, shareholder value and audit and financial control. It was proposed that
the chairman and CEO would be members of the first two boards. The first of these was
described as the “management committee”, which was to concentrate on day to day management
and overall strategy. The second was described as the “shareholder value board”, which was to
address the longer-term exit strategy for investors. It was pointed out that membership of each
board would be structured so as to avoid conflict of interests (“e.g. a management committee
board member with limited equity investment in PC may not be an appropriate member for the
shareholder value board”). From this document it would appear that it was the shareholder value
board which was to be the board for Companies Act directors.
111. The Business Plan included a set of financial analyses and projections. Inevitably, these
were based on the limited information available at that stage (cf para. [12] above).
Unsurprisingly, it emerged in the course of the later due diligence process, conducted with the
benefit of access to more detailed financial information provided by Cash America, that some of
the financial information in the Business Plan was incorrect. In particular, Mr Slatter, in his
evidence, was critical of the figures shown for redeemed pledges in each year. However, in my
view, the broad picture presented in the Business Plan was reasonably accurate so far as could be
achieved at this very early stage. Certainly RFML were sufficiently impressed by the document
to send it on to Barclays Bank to see if it would be interested in being involved in Project
Scrooge as the provider of senior debt for the acquisition of H & T. The Business Plan made an
effective and plausible case identifying H & T as a viable acquisition target, setting out
reasonable assessments of how the business of H & T might be developed so as to improve its
profitability, providing a good assessment of the market in which it would operate and giving a
reasonable broad-brush financial picture as to why the acquisition might be attractive.
112. A presentation of Project Scrooge to RFML was scheduled for 24 September 2003. In
advance of the presentation, Mr Slatter drew up a memorandum describing and assessing the
Project Scrooge proposals. This was drawn from and summarised information in the Business
Plan. The memorandum identified that it was proposed that Mr Middleton be chairman, Mr
Vercoe be CEO and Mr Pratt be commercial director. It also indicated that the financial director
was to be identified and included this reference: “head operations – identified (currently within H
& T and providing information?)”. This appears to have been a reference to Mr Nichols, who had
provided some limited information as described above; it therefore seems that the possibility of
Mr Nichols being involved in the post-acquisition management might not have been ruled out by
the MBI team. The memorandum included the observation, “chairman is very heavy hitter” – a
clear reference to the attractiveness of Mr Middleton as a member of the MBI team – and
concluded, “nothing to lose by hearing presentation”.
113. The presentation took place at the offices of M & S. Mr Cartwright and Mr Slatter attended
for RFML. Mr Vercoe led the presentation, using Powerpoint slides. Mr Pratt also had a role in
the presentation, dealing with development of new products and the new proposed brand. Mr
Innes was in charge of presenting the key financial information.

114. The Powerpoint slides used by Mr Vercoe summarised the key points from the Business
Plan. They included a statement that current H & T management were aware of an impending
offer for the company from Peoples Cash (a reference again, it appears, to Mr Nichols).
115. At the end of the presentation RFML expressed interest in the MBI team's proposal. I find
that at that stage reference was made to the possibility that RFML might need to acquire SP at
the same time as acquiring H & T: see paras. [103]-[106] above.
116. After the presentation (probably on 24 September, although the document is wrongly dated
23 September) Mr Slatter drew up another memorandum to set out RFML's assessment of
Project Scrooge. The document included these comments:
•

“Management
•

Chairman – Peter Middleton: ex-Head of Banking services Midland Bank, ex-CEO
Thomas Cook, ex Solomon Brothers, ex-Nomura Principal Finance, currently
chairman GTL Resources. Direct experience of sub-prime sector through Nomura
acquisition of Crazy George (re-branded Brighthouse). Has confidence in Duncan's
abilities as CEO if supported by a very strong operational man. Likes idea, has not
been that involved in preparation of business plan. Willing to spend 50% of his time in
the project in the first 6 months. Role as Chairman of GTL will finish in November.
•

CEO – Duncan Vercoe: Joint MD Rockingham Experience (corporate driving days).
Good sales and people person with drive and motivation.
•

Commercial Director – John Pratt – Rutland sees no role for JP in the business going
forwards
•

Operations Director – not identified but would be critical. Could possibly come from
the existing business. Strong FD [Finance Director] also required.”
By this stage there was no suggestion that Mr Nichols would be involved. The document
concluded that the market was very interesting, that the proposed “buy and build” strategy was
attractive and, again, that “chairman [i.e. Mr Middleton] is very heavy hitter”. Under “Next
Steps” it said: “we recommend that we support the management team in writing with an

approach to the US parent to establish if the business is for sale”. The document was recorded as
coming from “BSS/PIC”, i.e. Mr Slatter and Mr Cartwright.
117. It is clear from the evidence of Mr Cartwright and Mr Slatter that it was the involvement of
Mr Middleton that made RFML consider Project Scrooge seriously. Mr Cartwright was doubtful
that Mr Vercoe had the experience to take on the role of directing the business post acquisition,
and Mr Vercoe had told RFML that the incumbent manager of H & T, Mr Nichols, was
ineffective. The involvement of Mr Middleton was therefore crucial.
118. The written evidence of Mr Cartwright and Mr Slatter in their first witness statements was
that they were very unimpressed by Mr Pratt at the presentation. Mr Slatter's evidence was that
“it was clear to us from the outset that John Pratt was not suitable for a role in H & T if we did
acquire it”. He also said, “although we had never envisaged a role for John Pratt, we did not need
to confront this until Cash America had engaged with us, as it was still wholly uncertain until
this point whether there was even a possibility of the deal going ahead”. Mr Cartwright's
evidence was that “from the outset it was evident to me that if we did ultimately acquire H & T,
there could be no role for John Pratt in the management of H & T. I came away from the meeting
wondering why he was involved”.
119. In his evidence in cross-examination, Mr Cartwright sought to suggest that he thought there
might in fact be some role for Mr Pratt ultimately in the acquisition and that RFML had reserved
its judgment about him. It was never explained in any satisfactory manner how this squared with
the very clear and firm evidence in his witness statement and that of Mr Slatter that right at the
outset RFML had concluded that they did not wish Mr Pratt to be involved. I find that the
position as described by both Mr Cartwright and Mr Slatter in their original witness statements
was the truth and that at the outset RFML formed the clear view that Mr Pratt should not be
involved as part of the post-acquisition management team in relation to H & T. They did not
explain this, or RFML's doubts about Mr Vercoe's ability to be CEO, to Mr Pratt and Mr Vercoe.
120. On 29 September 2003 Mr Vercoe reported to Mr Middleton by e-mail in these terms:
•

“[M & S] have had an unofficial discussion with Rutland (last week's meeting) over
the weekend and they seem interested. They like the sector, like the plan and the
opportunity but there is still a question mark over John and I. They acknowledge that
we know our stuff and are knowledgeable of the market and what is required but still
need propping up a little on us (basically can we implement this). So I believe what
will happen, on the assumption that the investment committee meeting goes well
today, is that they will want to meet with you on your own for ½ hr to basically
discuss why this and why John and I (predominantly me) and what involvement you
will have in terms of time. The discussion was positive and seems to be moving in the
right direction. …”
The e-mail also made reference to a meeting which was to take place with another venture
capital company, Graphite LLP (“Graphite”), the following day. It recorded that:

•

“the biggest issue again with Graphite is management team and your involvement,
when they were told that your style of Chairmanship was going to be slightly more
hands on they were far more bullish”.
This again underlined the significance of Mr Middleton for the transaction in terms of attracting
venture capital financing. In view of the general inexperience of Mr Pratt and Mr Vercoe and
their lack of practical experience in the pawnbroking sector, none of this came as a surprise to
anyone. This was the very reason why Mr Vercoe and Mr Pratt had taken steps to recruit Mr
Middleton for the project.
121. Mr Innes's evidence was that following the presentation to RFML he had a conversation
with Mr Slatter. Mr Slatter stated that the opportunity was an excellent one and that RFML was
interested. Mr Slatter then observed that management buy-ins are intrinsically more risky than
management buy-outs and that he was unsure about the merits of Mr Vercoe and Mr Pratt taking
senior positions. Mr Innes replied that any uncertainty in that regard should be dealt with
immediately as it was Mr Vercoe's and Mr Pratt's project and if RFML could not proceed on the
basis of them taking the positions set out for them in the Business Plan, that was an issue that
needed to be addressed. Mr Innes went on, “my issue was not so much whether [RFML] felt that
Mr Vercoe and Mr Pratt were up to the job, but that if they did not, then this was going to be a
deal breaker and we should be finding another funding partner. Essentially I wanted Rutland to
put their cards on the table as quickly as possible and I told Mr Slatter this”. Mr Innes said that
Mr Slatter assured him that Mr Vercoe and Mr Pratt would be given the opportunity to fill the
roles identified for them in the Business Plan and that RFML next wanted to meet Mr Middleton
to discuss the business opportunity in general. He also said that RFML would seek reassurance
from Mr Middleton that Mr Vercoe and Mr Pratt would be able to deliver in the roles set out for
them in the Business Plan.
122. Mr Slatter did not remember such a conversation. However, I find that it did take place. I
accept Mr Innes's evidence on this point. In coming to that conclusion I have had regard to the
fact that Mr Innes was well aware of the potential weakness in Project Scrooge by reason of the
lack of experience of Mr Vercoe and Mr Pratt. It would have been pointless for him to try to
conceal that from the venture capital companies which were being approached. It was something
that was obvious to everyone. In those circumstances, I think it is likely that Mr Slatter did raise
the issue and likely that Mr Innes sought to address it directly in the way that he said he did.
Indeed, in a revealing part of Mr Slatter's oral evidence, Mr Slatter said that even in their first
conversation Mr Innes had referred to the issue of the weakness of Mr Vercoe and Mr Pratt in the
management team. Mr Vercoe and Mr Pratt were Mr Innes's clients and I think it likely that he
would have raised this issue in this straightforward way in order to protect their interests at this
stage. I also think it is likely that Mr Slatter gave a response on behalf of RFML as Mr Innes
recalled. If RFML had not responded in that way, it was obvious that Mr Vercoe and Mr Pratt
would have taken their business opportunity elsewhere. At this stage RFML knew that it was in
competition with other venture capital companies to attract Mr Vercoe and Mr Pratt to bring it
the business opportunity, which it regarded as an attractive one.

123. The position so far as Mr Innes was aware, therefore, was that RFML had reservations
about Mr Vercoe and Mr Pratt as senior managers in relation to H & T but that RFML was
sufficiently interested in the project and sufficiently reassured by the presence of Mr Middleton
that it was prepared to swallow those concerns in order to proceed with the transaction and to
encourage Mr Vercoe and Mr Pratt to bring the business opportunity to it rather than some other
venture capital company.
124. In accordance with RFML's request, Mr Innes arranged a meeting between RFML and Mr
Middleton for 1 October 2003. The e-mail correspondence at the time indicates that it was
originally contemplated that Mr Innes should also attend that meeting, but in the event he did not
attend. According to Mr Innes, at the last minute he received a telephone call from RFML (either
Mr Cartwright or Mr Slatter, he could not remember which) asking him not to come to the
meeting because RFML wished to be able to speak to Mr Middleton alone. Mr Slatter and Mr
Cartwright both denied that they had made any such request. RFML sought to suggest that Mr
Innes's non-attendance at the meeting between RFML and Mr Middleton was purely a matter of
his own choice.
125. On this conflict of evidence I prefer the evidence of Mr Innes. Mr Innes knew that there was
an issue about the suitability of Mr Vercoe and Mr Pratt for RFML in relation to their proposed
roles as senior managers in H & T. He knew that RFML was going to be asking Mr Middleton
questions relevant to that issue. It was an issue which was fundamental for Mr Vercoe and Mr
Pratt, his clients, in relation to the transaction. There was no suggestion that he had any other
pressing engagement at the time which took priority over attending the scheduled meeting. In my
view, it is highly probable that, given the opportunity, he would have wished to attend this
meeting dealing with such a sensitive and important matter for his clients. On the other hand, Mr
Cartwright and Mr Slatter had a clear interest to try to have a private meeting with Mr Middleton
where he could talk entirely freely with them about his views about Mr Vercoe and Mr Pratt. If
Mr Innes attended the meeting, representing the interests of Mr Vercoe and Mr Pratt, there was
clearly a risk that Mr Middleton might be inhibited in expressing his views. I find that one or
other of Mr Cartwright and Mr Slatter told Mr Innes that he should not come to the meeting.
126. At the private meeting between Mr Cartwright, Mr Slatter and Mr Middleton, Mr
Cartwright and Mr Middleton got on well together and were impressed by each other. Mr
Middleton was not forthcoming in either of his two witness statements about what he said about
Mr Vercoe and Mr Pratt at this meeting, but it was clear from Mr Middleton's evidence under
cross-examination that he had formed the view that Mr Pratt was not up to a management role in
H & T and that he told RFML that. Mr Slatter's evidence in his original witness statement was
that Mr Middleton told him and Mr Cartwright “that he did not see a role for Mr Pratt”. It is my
clear view on all the evidence available to me that this is indeed what Mr Middleton said. I reach
this view taking account of Mr Slatter's reference in his supplemental witness statement to his
notes from the meeting, which he had then managed to locate, which referred to Mr Middleton
not knowing Mr Pratt well: such a note is consistent with Mr Middleton also stating that he did
not see a role for Mr Pratt, as Mr Slatter recalled. Mr Middleton, in his supplemental witness
statement, said “I never formed any firm view on Mr Pratt until it felt like the deal might actually
be going somewhere, there was no point”. I do not accept that evidence. I find that he had
formed a very firm view about Mr Pratt and that he expressed that view at the meeting with

RFML on 1 October. This accorded with RFML's own assessment of Mr Pratt, and from that
time on (if not before) there was no prospect that Mr Pratt would be involved in the transaction.
None of Mr Middleton, Mr Cartwright and Mr Slatter told Mr Vercoe, Mr Pratt or Mr Innes
about this.
127. At the meeting, Mr Middleton reassured RFML about his enthusiasm for the sub-prime
sector and about his level of commitment to being involved in management if the acquisition
proceeded. He was more enthusiastic about Mr Vercoe's abilities than Mr Pratt's, but said that Mr
Vercoe would need a lot of support in a management role. Mr Cartwright was doubtful that Mr
Vercoe had the experience to direct the business post-acquisition.
128. After the meeting, Mr Slatter and Mr Cartwright prepared a further memorandum for
internal use within RFML, dated 3 October 2003. This again summarised the opportunity
presented by Project Scrooge. In the section on management they recorded that Mr Middleton
“has confidence in [Mr Vercoe's] abilities as CEO if supported by a very strong operational
man”. The memorandum included the following:
•

“CEO – Duncan Vercoe: Joint MD Rockingham Experience (corporate driving days).
Good sales and people person with drive and motivation. Clear weakness that he has
not run this type of business before.
•

Commercial Director – John Pratt – Rutland & PM currently see no role for JP in the
business going forwards
•

Operations Director – not identified but would be critical. Could possibly come from
the existing business. Strong FD [Finance Director] also required.”
At this stage, despite the use of the word “currently”, I am satisfied that there was no realistic
prospect whatever that Mr Pratt would be involved as part of the post-acquisition management
team for H & T. The document set out similar conclusions as in the earlier memorandum and
under “Next Steps” it said:
•

“We are in the process of discussing with banks their potential appetite for this type of
business. If response is positive enough we would wish to provide a letter of support
to the management team to support an approach to the US parent to establish if the
business is for sale.”

129. RFML sent the Business Plan and the presentation slides from 24 September to Barclays
Bank to canvass its support in principle for the acquisition. Barclays Bank was interested. It was
reported back to Mr Innes, probably by Mr Slatter, that the meeting with Mr Middleton had gone
well. Mr Innes reported back to Mr Vercoe that the meeting had gone well and that RFML was
interested in taking the next step. Mr Slatter also spoke to him and conveyed the same message.
130. Following RFML's expression of interest in proceeding with the project, Mr Vercoe and Mr
Pratt supplied it with further information about Project Scrooge and the pawnbroking business
sector. This was to enable RFML to make a final decision about whether it was willing to
provide the funding for the proposed acquisition of H & T.
131. On 24 October 2003 there was a meeting attended by Mr Vercoe, Mr Middleton, Mr Slatter,
Mr Cartwright and Mr Innes to analyse where RFML had got to in preparing its offer of funding
for Project Scrooge. The same day Mr Slatter sent Mr Innes a short document entitled “Project
Scrooge Rutland Issues/Thoughts”. Under the heading “Work to date”, the document included
this item: “Discussed opportunity internally. No material issues raised at this stage.” Under the
heading, “Issues”, the document included a section on “Management” as follows:
•

“…
•

- Peter Middleton as executive Chairman is essential for the project
•

- Clarify roles of Duncan/John
•

- Clearly need for a very strong operations director with direct relevant experience
•

- FD search to start as soon as we enter discussions with vendor
•

- Need thorough assessment of current H & T management, particularly 2nd tier
operating management. Operations Director and/or FD may come from there?”
The document indicated that RFML had discounted the opportunity of the acquisition of A & B
and wished to focus on the “buy and build” strategy. It indicated that RFML's initial impression
was that the proposed re-branding of H & T pawnbrokers outlets “seems well thought through

and sensible”. However, it also made it clear that RFML would not wish to rush into a full rebranding exercise and would proceed more cautiously after testing a suitable pilot scheme. The
document proposed that at this stage “Rutland and management team commit to each other”. It
did not reveal RFML's position in relation to Mr Pratt or its reservations about Mr Vercoe.
132. At this stage there was an exchange of referee details. RFML provided details of referees
for itself, and asked for referees for Mr Vercoe, Mr Pratt and Mr Middleton. Mr Innes passed on
this request to Mr Vercoe by e-mail on 27 October 2003 as follows:
•

“Please can you provide me with details of two referees for both yourself and John.
These should be relevant to the opportunity that you are discussing with them. …
•

Also we need to concentrate on building the case for John. This needs to be done in
the context of how the Board will interact with one another and who will have what
responsibilities. We are going to have a discussion with Peter [Middleton] about this
next Monday when we discuss which [private equity] house to go with. …”
133. Mr Innes's evidence, which I accept, was that Mr Slatter telephoned him on a number of
occasions to state that RFML was unsure about Mr Pratt (hence the reference to “building the
case for John”) but was happy with Mr Vercoe and Mr Middleton. Mr Innes knew that RFML
had concerns about Mr Pratt (which might well have an impact on any equity and remuneration
package which might be offered to him and might ultimately lead to a discussion that he should
be excluded from the transaction), but did not know that RFML had already reached the view
that there was to be no role for him in the acquisition.
134. Mr Vercoe passed on the request for a referee for Mr Pratt to Ms Hewitt by an e-mail of 28
October 2003 and in a telephone conversation. The e-mail included the following:
•

“As per conversation today, the Private Equity House need some convincing that John
has skills which stand alone and contribute to a business and this business plan. They
have assumed that John and I have skills which cross over, this isn't as yet a huge
issue but it is one which needs addressing so our references must reflect that although
very effective as a team we are just that because we have different skills which get the
job done. …”
135. Mr Innes was unhappy with the proposed referees for Mr Pratt. There was some difficulty in
ensuring that they were relevant to the position that it was proposed he should have as set out in
the Business Plan or to demonstrate his skills in working within a large corporate environment.
Mr Middleton, for his part, refused to provide referees to RFML on the grounds that he thought
them unnecessary.

136. Now that Mr Vercoe and Mr Pratt were getting close to deciding which venture capital
company to work with, M & S gave some thought to drafting further agreements. They turned to
Dorsey and Whitney for advice on this. On 30 October 2003 Mr Innes sent Mr Cumberland an email on the subject, saying “this will protect our and the management team's position (excl.
John)”. According to Mr Innes's evidence, this note reflected the discussions in which RFML
had indicated it was unsure about Mr Pratt, and Mr Innes wished to protect his position if it
eventually transpired that RFML might wish to exclude him.
137. Graphite was also expressing interest in Project Scrooge at this stage. Both RFML and
Graphite put forward proposals for the levels of funding they were prepared to commit to Project
Scrooge, including the purchase of SP. RFML indicated that it had reached an agreement with
Barclays Bank to provide the senior debt finance for Project Scrooge. The amount of the
purchase price which RFML and Graphite proposed to fund was important, because if a credible
price could not be offered to Cash America the acquisition would not proceed. RFML was
prepared to fund the acquisition at a purchase price for H & T of around £45 million to £50
million and to acquire SP as well. Graphite's proposal of the price for H & T which it was
prepared to fund was considerably lower, at around £35 million to £40 million. Mr Innes had
some correspondence with Graphite to try to encourage them to go higher, since this level of
funding was not in line with the financial projections in the Business Plan, but Graphite remained
far below the level of funding that was required. In the light of this, it is unsurprising that in early
November 2003 Mr Vercoe and Mr Pratt decided to proceed with RFML. On 3 November 2003
Mr Innes called Mr Slatter and informed him that RFML's offer of funding had been accepted.
138. Mr Innes reported back to Mr Vercoe and Mr Middleton that RFML was delighted that they
had chosen to work with it, that Mr Innes had run through outline terms and conditions for
RFML and RFML had outlined the fees that it would charge and that each side wished to
consider the position. According to Mr Innes's evidence, which I accept, when he spoke to Mr
Slatter he told him that the basic terms and conditions on which RFML's offer to be involved was
accepted included its acceptance of the proposed positions of Mr Vercoe, Mr Pratt and Mr
Middleton, that they would maintain its offer at the proposed level, that it understood that it was
likely it would also be required to acquire SP and that it would quickly provide details of the
remuneration packages to be provided to the management team.
139. Mr Innes's e-mail also referred to matters which should be addressed before the next
forthcoming meeting with RFML took place. These included as an item, “Rutland … to conclude
on the Deed to protect management's IPR”. This was a reference to Mr Vercoe's and Mr Pratt's
intellectual property rights in respect of the information regarding the business opportunity and
the Business Plan, as they were now about to formalise the relationship with RFML.
140. On about 5 November 2003 Mr Innes sent a draft agreement (in the form of a document to
be executed as a deed) bearing the date 3 November 2003 to RFML. It seems that this draft
agreement had been drafted by Dorsey and Whitney. It dealt with the confidentiality of the
opportunity and the Business Plan. It also included the following proposed terms:
•

“… each of the parties hereto agrees as follows:
•

(i) to negotiate and enter into a form of indicative offer letter, detailing the principal
terms upon which the respective parties will contract with one another in respect of
Project Scrooge;
•

(ii) at all times in good faith, you shall conduct appropriate due diligence, negotiate
and (subject to paragraph (iii) below) agree appropriate contracts in respect of Project
Scrooge in the manner contemplated in the Business Plan, in each case with the
advisers to the Company and/or the Individuals;
•

(iii) prior to the parties agreeing the contracts and other matters contemplated by
paragraph (ii) above, the Individuals shall confirm by majority their acceptance of
such terms (if any) of employment and/or engagement with the Company as are
offered to them; …”
141. RFML responded that it was not prepared to sign this draft agreement. Instead, it provided
its own letters on 12 November 2003.
142. Mr Jones for RFML made some reference to the draft agreement dated 3 November (and
the fact that RFML declined to agree to its terms) as an aid to the construction of the November
contract. Mr Newey submitted that reference to the draft agreement for this purpose is not
permissible. I agree with him: see Investors Compensation Scheme Ltd v West Bromwich
Building Society [1998] 1 WLR 896, 913A-B (the third in the well-known list of principles for
construction of contracts set out by Lord Hoffmann) and Chartbrook Ltd v Persimmon Homes
Ltd [2009] UKHL 38; [2009] 3 WLR 267. However, I think the process leading up to the
agreement on the November contract is relevant as indicating that the parties were negotiating
with each other at arm's length. This tends to undermine the Claimants' contention that a
fiduciary relationship arose between RFML and them.
143. A further meeting was set up with RFML for 6 November 2003. On 5 November Mr
Vercoe and Mr Middleton conferred by e-mail regarding that meeting. Mr Middleton proposed:
•

“If they agree to give us protection by signing James' letter, I will talk about the status
and remuneration of my involvement and you should do the same for you. I do think
we need to make the explicit point that whilst we wish to involve John in the due
diligence process where appropriate we shall not offer him an employment contract
until the deal is completed and after we have discussed the issue with Rutland.”

Mr Vercoe responded to this point with the word, “Fine”. In my view, Mr Vercoe appreciated
that RFML had Mr Pratt's position under review, and might eventually decide that he should not
be involved - but this fell far short of knowing that RFML's position already was that Mr Pratt
should not be involved in the project. Mr Vercoe did not wish RFML to be put off a transaction
involving him by any doubts it might ultimately have about Mr Pratt.
144. Mr Vercoe, in his witness statement, suggested that he had a meeting alone with Mr
Middleton on the morning of 3 November 2003, in which they discussed Mr Pratt's position in a
heated manner. Mr Vercoe was not challenged on this evidence, but nor was Mr Middleton asked
about it. Mr Vercoe's account of discussing Mr Pratt at that meeting does not sit easily with his email exchange with Mr Middleton referred to above, and I am doubtful that any such debate
about Mr Pratt was heated in the manner Mr Vercoe now recalls.
145. On 5 November Mr Innes e-mailed Mr Vercoe and Mr Middleton regarding the
forthcoming meeting with RFML. He attached a provisional agenda for the meeting and said to
Mr Vercoe, “please note that due to the subject matter this is not a meeting that John should be
attending”. Mr Innes included this because he was aware that Mr Slatter and Mr Cartwright
wanted to see where Mr Pratt fitted into the business opportunity and they wanted to hear Mr
Middleton's and Mr Vercoe's views on the issue. Under the heading, “Outline of key
management terms in principle”, the agenda referred to Mr Middleton, Mr Vercoe and “Other
directors/key employees”, but not specifically to Mr Pratt. There was no protest from Mr Vercoe
at any of this, which supports my view about Mr Vercoe's position in relation to Mr Pratt at this
stage at para. [144] above. Neither Mr Vercoe nor Mr Innes took steps to alert Mr Pratt to any
concern that his position might be precarious.
146. Meanwhile, Mr Innes clarified with Dorsey and Whitney that they were prepared to work
on behalf of management on a contingent basis up to the point of management agreeing heads of
terms with RFML, “which will begin once the target has shown an interest in selling”.
147. The meeting on 6 November 2003 was attended by Mr Innes, Mr Vercoe, Mr Slatter and Mr
Cartwright, with Mr Middleton joining by the telephone. According to Mr Innes, whose evidence
I accept, the roles that Mr Vercoe and Mr Pratt would take in the business, their salaries and
equity stakes were not mentioned; everyone focused on taking matters forward and the next
steps. Mr Slatter's evidence, which I also accept, was that the Claimants asked RFML to agree
that it would only conduct due diligence, negotiate and agree contracts in respect of the
acquisition of H & T once it had agreed post-acquisition terms of employment with Mr
Middleton, Mr Vercoe and Mr Pratt, and that RFML said that it would not sign any such letter
because that was not the way deals worked (it is likely that the Claimants raised that issue at this
stage and likely that RFML responded in this way, having regard to the commercial realities of
the situation: cf para. [20] above).
148. According to Mr Cartwright's evidence about this meeting, there may have been discussion
about management remuneration in general terms, but it would have been premature to discuss it
in any detail since RFML did not know whether the acquisition would go ahead or, if it did, who
or how many people would be involved in the management team and in what roles. His best
recollection was that he may have explained that RFML liked management to be incentivised

and that it generally typically set aside equity for management of between 15% and 20% of the
total equity in the business to be split among the management team. He also said that he may
have discussed the broad lines of compensation that might typically be paid in this type of
business. It was possible that a figure of about £150,000 a year might have been mentioned in
relation to a CEO's salary. I think it is likely that there was some such discussion of these matters
(since Mr Vercoe was pressing RFML for some idea of what he might expect from his
involvement in the transaction), but only at the very general level indicated by Mr Cartwright
(since RFML would not have felt able to commit itself in more detail at that stage: cf para. [20]
above).
149. In this part of his evidence Mr Cartwright was responding to item 80 in the Claimants'
Response to Request for Further Information of the Particulars of Claim dated 22 June 2008,
which dealt with the meeting on 6 November 2003 in these terms:
•

“As is already clear from paragraph 33 (in particular the words “no final agreement
was reached”), no such agreement was reached. As is also clear from paragraph 33,
the benefits to be derived by the MBI team (including Mr Vercoe and Mr Pratt) were
discussed and it was envisaged (at least, in the case of Mr Cartwright of Rutland, he
appeared to envisage) that both Mr Vercoe and Mr Pratt would obtain compensation
for the use of the Business Plan and Confidential Information through equity,
employment and remuneration. The specific roles discussed were for Mr Vercoe to be
Chief Executive Officer at a salary of £150,000 per annum and for Mr Pratt to be
Commercial Director at a salary of £100,000 per annum. Both Mr Vercoe and Mr
Pratt were to have an equity stake forming part of the total equity stake available to
the intended management, which was in total between 10% and 20%, depending on
performance. The Rutland representatives suggested that the detail of the equity stake
in the post-acquisition vehicle by Mr Vercoe and Mr Pratt would be considered in
more detail once Rutland had developed an equity model. As pleaded, it was on this
basis that the Claimants provisionally consented to the continuing use of the Business
Plan and Confidential Information by the Defendants and Mr Middleton.”
Mr Vercoe signed a statement that he believed the facts stated in this Response were true. Mr
Vercoe, however, did not give a detailed account of this meeting in his witness statement or oral
evidence. Mr Innes's evidence about the meeting was inconsistent with this pleading. I do not
think that the account of the discussion given in the Response is accurate.
150. On about 7 November 2003 Mr Cartwright sent Mr Innes a draft letter of intent which he
proposed to issue in place of the draft agreement dated 3 November proposed by the Claimants.
151. On 12 November 2003 Mr Cartwright sent Mr Vercoe, Mr Middleton and Mr Pratt the
signed letter of intent in these terms:
•

“Dear Sirs,
•

Project Scrooge/MAS Corporation Limited (“the Company”)
•

We refer to the letter dated 11th September 2003 (“the Letter of Confidentiality”)
from yourselves regarding the disclosure of Confidential Information (as defined
therein), and the Peoples Cash Business Plan dated September 2003 (“the Business
Plan”) subsequently forwarded to us on the Company's behalf.
•

We are aware that [M&S] is instructed by the Company to advise on the potential
acquisition by the Company of the business or businesses referred to generally as
“Project Scrooge”. We are also aware that Peter Middleton, Duncan Vercoe and John
Pratt (“the Individuals”) are currently promoting the Business Plan on behalf of the
Company.
•

We confirm that we are interested in supporting the Individuals in the pursuit of the
acquisition of one of the target companies identified in the Business Plan as a basis for
Project Scrooge. We also confirm our interest in providing and/or procuring the
appropriate funding for Project Scrooge, subject to contract and due diligence.
•

We look forward to working with you on Project Scrooge.”
152. It should be observed that the reference in the letter of intent to matters which were “subject
to contract and due diligence” was to the provision of funding for Project Scrooge. In that regard,
the letter spelled out what was already obvious to the parties, namely that RFML was not
contractually obliged to carry through an acquisition of H & T by providing funding for such
acquisition.
153. Mr Newey submitted that this letter contained two lies by Mr Cartwright. First, in writing
that “we are interested in supporting the Individuals in the pursuit of the acquisition…” Mr
Cartwright lied, in that RFML had already formed the view that they were not interested in
supporting Mr Pratt, one of the named “Individuals”, in that regard. Secondly, in saying, “we
look forward to working with you on Project Scrooge”, Mr Newey submitted that Mr Cartwright
lied, because he had no intention whatever of working with Mr Pratt on Project Scrooge as it
matured into a viable transaction. I accept those submissions. On my assessment of the whole of
evidence, I find that Mr Cartwright did lie in those two respects in sending this letter. He

regarded the transaction as potentially attractive and did not wish to lose it to any of his venture
capital competitors, as he might have done had he honestly informed Mr Vercoe and Mr Pratt at
this stage that Mr Pratt was to have no role in the transaction. He calculated that he would be
able to deal with Mr Pratt at less risk to RFML by excluding him at a later stage of the
development of the transaction, if it transpired that Cash America was seriously interested in
dealing with RFML in relation to the sale of H & T.
154. Also on 12 November Mr Cartwright countersigned a letter addressed to him by Mr Vercoe
on behalf of the Claimants and Mr Middleton, which accordingly became the November
contract. The November agreement included the following terms:
•

“Dear Sirs,
•

We understand that you wish to investigate the business of Peter Middleton, Duncan
Vercoe and John Pratt (together the “Individuals”) and MAS Corporation Limited (the
“Company”) in connection with the possible Management Buy In (“MBI”) of the
company/companies associated with Project Scrooge (the “Permitted Purpose”).
Subsequently, that you, your directors and employees, other potential syndicate
members or other providers of finance and your respective financial and professional
advisers, in relation to the Permitted Purpose, (together referred to as the
“Disclosees”), will need access to certain information relating to the business, the
Individuals and the Company including, without limitation, the business plan and
financial model from time to time prepared by the proposed MBI team regarding the
Permitted Purpose (together, the “Confidential Information”).
•

1. In consideration of our agreeing to supply, and so supplying, the Confidential
Information to you and agreeing to enter into discussions with you, you hereby
represent that you are a person who falls within Article 19 (disregarding paragraph (6)
of that Article) or Article 49 (disregarding paragraph 2(e) of that Article) of
the Financial Services and Markets Act 2000 (Financial Promotion) Order and
undertake and agree as follows:
•

(a) to hold the Confidential Information in confidence and not to disclose or permit it
to be made available to any person, firm or company (except to other Disclosees)
without our prior written consent;
•

(b) only to use the Confidential Information for the Permitted Purpose;…
•

2. Nothing in paragraph 1(a) to (f) of this letter shall apply to any information or
Confidential information:…
•

5…(b) The obligations in this letter will terminate one year from the date of this
letter.”
This letter was in closely similar terms to the September 2003 Agreement and again appears to
have been modelled on the British Venture Capital Association model non-disclosure agreement.
155. It was agreed by Mr Vercoe and Mr Pratt that RFML should be the party to make the
approach to the management of Cash America to determine whether it was interested in selling H
& T and SP, which RFML then proceeded to try to do using their contacts in
PriceWaterhouseCoopers in America to obtain an introduction. Although Mr Vercoe's evidence
was that, particularly with hindsight and fuller knowledge, he felt that this was the first step in a
process whereby he was moved out by RFML from being in the driving seat in relation to the
acquisition of H & T, I do not think that there was anything untoward in the conduct of RFML in
this regard. It was obvious that if the approach to Cash America was to be successful, it needed
to be a clearly credible approach. To achieve that it was sensible that the approach should be
made by the party which would be providing the finance and in relation to which Cash America
could carry out commercial checks which would be likely to be satisfactory. I also think Mr
Vercoe's assessment of the situation was unrealistic: it was practically inevitable that RFML, as
the party providing by far the greatest part of the funding to acquire H & T and SP, would be the
party in the driving seat for any approach to Cash America.
156. Some time elapsed before contact was made with Cash America, in about mid-December
2003. In his witness statement Mr Vercoe complained that the approach to Cash America did not
introduce Mr Middleton, Mr Vercoe and Mr Pratt as the members of the management buy-in
team in relation to the transaction. Again, however, I do not think that there was anything
untoward about this. The management of H & T after it was disposed of by Cash America would
be of only secondary importance to Cash America. If it was to dispose of H & T, what was of
direct interest to Cash America would be the price it was to receive and whether the party
approaching it was likely to be good for the money.
157. RFML kept Mr Vercoe informed about the progress of discussions with Cash America.
Cash America's position was that H & T was not actively for sale but that any serious offer
would be considered. This bore out the assessment by Mr Vercoe and Mr Pratt in the Business
Plan. Cash America also made it clear that it would wish to sell SP at the same time as H & T.
158. Since Cash America was interested in RFML's approach, on 19 January 2004 Mr Innes, Mr
Vercoe and Mr Pratt met to review the position and decide on a work programme to address

outstanding issues in relation to Project Scrooge. This included continued analysis of H & T's
business and the sub-prime market. They also worked on ideas for due diligence questions and a
detailed implementation timetable for the Business Plan, including in relation to SP.
159. An e-mail from Mr Innes to Mr Vercoe dated 20 January 2004 referred to a number of
points for consideration, including “equity – what you can raise” and “think about proper
employment perhaps”. This indicates that - not unnaturally - Mr Vercoe, Mr Pratt and Mr Innes
were giving some consideration to what might be the form of the package for Mr Vercoe and Mr
Pratt if the acquisition proceeded. The e-mail indicates that the consideration at this stage was at
a fairly vague and abstract level. This supports my view that there had not been a detailed
discussion of these matters on 6 November.
160. In late January 2004 Cash America released some financial information about H & T and
SP to RFML. RFML passed on the financial information to Mr Innes, Mr Vercoe and Mr Pratt
for them to analyse the implications of that information for the Business Plan. This was work
which would be relevant to the price to be offered and the structure of any deal. This was an
obvious point, since the amount RFML was prepared to offer for H & T and SP would depend
upon its assessment of the value of the income streams which they represented, as reflected in
their capital value, and also taking into account the costs of any transaction (including the
amount of equity which RFML would need to set aside for management in the business). But Mr
Cartwright had already given a broad indication of the parameters at the meeting on 6 November.
161. Mr Vercoe, in his witness statement, made repeated criticisms of the fact that as time went
by Mr Cartwright declined to say what equity would be available for Mr Vercoe in particular. In
my view, this reflects a degree of inexperience on the part of Mr Vercoe and the criticism is
misplaced. There was little more that Mr Cartwright could usefully say about equity participation
at this stage and before close to finalisation of the transaction, because that would depend upon a
process of negotiation, not just with Mr Vercoe but with all other managers involved in the
transaction (reflecting, amongst other things, their importance and respective contribution to the
business moving forward). Mr Cartwright's unwillingness to provide more detail did not,
contrary to Mr Vercoe's suspicions, indicate that Mr Cartwright had decided by this stage to
exclude Mr Vercoe from the transaction.
162. Mr Vercoe and Mr Pratt passed their impressions about the financial information provided
by Cash America and ideas for further questions back to Mr Cartwright, who made use of them
in approaches to Cash America for additional information. It was clear to RFML that Mr Vercoe
and Mr Pratt were working hard in promoting the transaction at this stage, but still RFML did not
tell Mr Pratt that he would have no role in the post-acquisition management.
163. On 5 February 2004 there was a meeting between Mr Innes, Mr Vercoe, Mr Pratt and Mr
Slatter to review the position in the light of information provided by Cash America and the work
on the figures done by Mr Vercoe and Mr Pratt. According to Mr Vercoe's witness statement, the
meeting was also attended by Mr Cartwright and Mr Middleton. So far as Mr Cartwright is
concerned, I think this is an error of recollection on Mr Vercoe's part. Mr Cartwright denied that
he had been at this meeting and Mr Slatter said that he had not been. An e-mail from Mr Innes to
Mr Cartwright and Mr Slatter on 6 February 2004 supports the view that the discussion the

previous day had been with Mr Slatter alone and that Mr Cartwright had not attended the
meeting. Mr Pratt did not place Mr Cartwright at this meeting. Mr Innes's witness statement
about this meeting did not distinctly refer to Mr Cartwright being at the meeting.
164. According to Mr Innes, at the meeting there was discussion about the issue of what equity
was on offer to the MBI team. He said that Mr Vercoe, Mr Pratt and he made it clear that before
any offer to Cash America was made, the team would require an outline of what model was the
basis of the offer being made and therefore what equity RFML envisaged being available to itself
and also to the MBI team. Mr Vercoe supported this account, which was disputed by RFML. Mr
Pratt did not support this version of events in his witness statement. I do not think that such a
conversation took place at this meeting. I think it unlikely that there would have been any
detailed discussion about the offer of equity for the MBI team in the absence of Mr Cartwright.
Moreover, I am satisfied that if put to RFML in this way, RFML would have declined to give
any such assurance, just as it had declined to sign the draft letter of 3 November 2003.
165. Mr Vercoe in his evidence about this meeting also suggested that in the period before
Christmas 2003, after the matter was discussed in November, Mr Cartwright had assured Mr
Vercoe that RFML would meet with the MBI team to discuss their packages before any
indicative offer was made to Cash America. Mr Cartwright did not accept this. Mr Vercoe's
evidence about such a meeting was very imprecise as to when exactly it took place. It was not
corroborated by other evidence. Again, in my view, if Mr Cartwright had been asked for an
assurance that RFML commit itself in terms of equity participation and remuneration before an
indicative offer was sent to Cash America, consistently with the position taken in respect of the
draft letter of 3 November, he would have declined to do so. The whole thrust of RFML's
position was that these matters could not be agreed at this stage but could only be finalised much
later on in the transaction. That was a compelling commercial logic which informed Mr
Cartwright's actions and makes it unlikely, in my view, that such a conversation as recalled by
Mr Vercoe took place. I think that this is an area where Mr Vercoe built up some anodyne
remark by Mr Cartwright in his own mind.
166. On 6 February 2004 Mr Innes e-mailed Mr Cartwright and Mr Slatter with reference to the
meeting with Mr Slatter the previous day. He asked them what information they required from
himself and management for them to be comfortable presenting numbers to the bank (i.e.
Barclays Bank) and getting a structure in place for the deal. He went on:
•

“I personally want to make sure that you have as much information as available to be
able to price the deal appropriately so that we can give management an idea of the
level of equity/returns that they are likely to receive. It is obviously important that
you, the bank and management 'buy in' to the numbers and agree an outline to the
business strategy to be able to achieve this.”
Mr Innes did not maintain that RFML had given an assurance to provide the MBI team with
details of the packages to be made available to them before any offer was made to Cash America,
which tends to support my assessment above regarding what had happened at the meeting. He

pointed out that management were keen to understand how RFML proposed to value the
businesses and its tactics regarding the indicative offer to Cash America. He referred to the work
that Mr Vercoe and Mr Pratt were doing in relation to SP. He pointed out that Mr Slatter had
outlined a timetable for that work at the meeting the previous day but he wanted it reconfirmed
“so I can organise Duncan, John and Peter”. Again, it is clear that RFML knew that Mr Pratt was
working hard on the transaction, but it did not tell him that he would have no role in the postacquisition management.
167. Mr Vercoe's evidence was that the making of RFML's indicative offer to Cash America
would be a decisive point in the transaction and that once such an offer was made, he and Mr
Pratt would not be able to exercise any control over the project. This was said to bolster his
evidence that firm commitments were sought from RFML at this stage and given by them,
regarding confirmation of the packages to be made available to the MBI team. However, for
reasons given above, I do not think that the making of the indicative offer had the decisive
significance which Mr Vercoe suggested nor that commitments to discuss management packages
at this stage were given by RFML.
168. RFML and Barclays came up with a funding valuation for H & T and SP of £53 million.
They set the level of the first indicative offer for H & T and SP at £60 million on the basis of
provision of debt by Barclays of £45 million combined with funding from RFML.
169. On the evening of 11 February 2004 Mr Middleton telephoned Mr Vercoe. Mr Middleton
had had a private discussion with RFML in which RFML had agreed with him that Mr Pratt
should now be told that he was to be excluded from the transaction and that Mr Vercoe should be
told that he could not be CEO in the post-acquisition management but would have his role
downgraded to Commercial Director. It was agreed that Mr Middleton would deliver this news
to Mr Vercoe on behalf of RFML. In the telephone conversation between Mr Middleton and Mr
Vercoe, Mr Middleton said that he had to see Mr Vercoe as soon as possible. He gave Mr Vercoe
no hint of what was in store. Mr Vercoe agreed to make the trip to Beaconsfield, where Mr
Middleton lived, to see him.
170. On the morning of 11 February 2004 Mr Slatter e-mailed Mr Innes to indicate that RFML
would be circulating a draft offer letter for Cash America by the end of the day. Mr Innes
responded promptly to say:
•

“Once I receive the offer letter I will call you to arrange a time to meet up.
•

I am under the impression that Paul [Cartwright] told Duncan [Vercoe] before
Christmas that such a conversation would take place before any offer was sent.
•

I would like to stress that this is important to them and therefore a necessity.”
This was a reference to RFML having a conversation with the MBI team regarding proposals for
their respective packages in the post-acquisition management. Again, it is significant that Mr
Innes did not assert that anyone for RFML had given any assurance in Mr Innes's presence that
such a conversation would be held before an offer was sent; he only referred to something which
Mr Vercoe must have said regarding comments he felt had been made to him by Mr Cartwright.
This again tends to support my findings at paras. [163]-[164] above.
171. On the morning of Thursday, 12 February 2004 Mr Innes had a telephone conversation with
RFML, probably with Mr Cartwright, who said that Mr Middleton was going to see Mr Vercoe
regarding the deal to discuss Mr Pratt's role and that that was to happen that evening. Mr Innes
formed the conclusion that RFML had decided it did not want to include Mr Pratt in the
transaction. Mr Cartwright also mentioned to Mr Innes that the indicative offer letter would
contain a paragraph backing the incumbent management team with no mention of the MBI team,
but said that this was just the process RFML was going through to get its offer in front of Cash
America and it would be explaining this in the covering e-mail (set out below).
172. Later in the morning Mr Cartwright circulated a draft of RFML's indicative offer letter to
Mr Vercoe, Mr Middleton and Mr Innes for their comments. The draft offer included a statement
of the assumptions on which it was based, which included “the operating management teams of
the businesses remain committed”, and the following:
•

“Intentions for management and the business
•

It is Rutland's intention to work with senior management in developing the business
and to build value through expansion of The Group and improvements in operating
performance. It is likely that we would appoint an experienced Chairman to the board.
•

Rutland attaches considerable importance to maintaining and incentivising
management and employees and it is our policy to make equity available to the senior
management team.”
173. The covering e-mail from Mr Cartwright set out some points by way of background to
enable Mr Vercoe, Mr Middleton and Mr Innes to understand how RFML had arrived at the offer
and stated:
•

“There is a section in the letter referring to our intentions towards incumbent
management, where we state that we anticipate that existing management will remain
involved and that we would expect to include them in the equity. You will appreciate
this is a stance we have to adopt at this stage due to the confidential nature of the
discussions we are having with Cash America. …
•

If you have any comments on the letter please feed back to Ben or myself. We should
try and send this letter out this week.”
From RFML's point of view, including incumbent management in the transaction and in the
equity was desirable to try to encourage them to stay in the business, which was an important
factor in maintaining its value. This was a genuine position. Mr Cartwright's e-mail did not
mention the possibility of introducing an MBI team, so as not to alarm the incumbent
management or Cash America. However, equally, it did not suggest that equity would not be
available for Mr Vercoe and Mr Pratt (but, again, Mr Cartwright did not reveal to Mr Pratt that
he would have no role in the post-acquisition management).
174. Mr Innes replied to Mr Cartwright's e-mail by an e-mail at 1.45 pm to Mr Middleton, Mr
Cartwright, Mr Vercoe and Mr Slatter to say, “Paul, fine with me”. Mr Innes's evidence was that
by this he meant only that the drafting was fine, particularly in light of Mr Cartwright's
explanation for the reasoning for the letter containing the backing of the incumbent management.
Mr Innes followed that e-mail immediately with another addressed just to Mr Cartwright saying,
“when you are free please could you give me a call… before we send a letter”. I think the
absence of any suggestion by Mr Innes in his first e-mail that the draft letter should not be sent
and the absence of any distinct suggestion by him in the second e-mail that the letter should not
be sent before RFML had discussed packages with the MBI team tends to support my assessment
of the evidence on that point at paras. [163]-[164] above.
175. Mr Innes discussed his telephone call with Mr Cartwright with Mr Vercoe, to tell him that
Mr Middleton wanted to meet up with him to discuss points in relation to the deal, and might
discuss Mr Pratt's position. Mr Vercoe said that Mr Middleton had also been in touch with him.
According to Mr Innes, Mr Vercoe's attitude was pragmatic: he would listen to what Mr
Middleton had to say. Mr Vercoe again asked Mr Innes to press RFML that day for details of his
equity stake which, according to him, RFML had promised to provide before any offer letter was
sent (it may be that this was why Mr Innes asked Mr Cartwright to call him in the e-mail referred
to above).
176. Also on the morning of 12 February, Mr Innes e-mailed Mr Middleton as follows:
•

“I believe that you are seeing Duncan tonight to discuss how we are progressing on
the above project.

•

If possible could you give me a call… beforehand as there are a couple of issues that I
think that you should be aware of at this stage. Subsequent to this I think that it would
be wise for both of us to manage Duncan through the process.
•

If I don't get to speak to you the key issues are:
•

1. I am sure you are aware that Rutland may have reservations about whether both
Duncan and John are a necessity for this transaction.
•

I do not think that Rutland dislike either of them or do not believe in their abilities it is
just a question of the risk profile associated with the deal. It is an MBI, in a sector that
is not well known and is of considerable size. My view is that Rutland will be willing
to go with Duncan (with considerable guidance from you) but will not be prepared to
back John as well.
•

I have previously had discussions with Duncan about this and when push comes to
shove I am sure that he will be pragmatic. However, I believe that Duncan is under the
impression that the worse case scenario is that John has no equity at the outset but
takes part in any equity pool that is set up. I have the view that the best case scenario
is that John will end up being a salaried employee. There is the very distinct
possibility that Rutland will not want him around at all to distract Duncan.
•

I would be grateful if you could prepare the ground with Duncan for the above
possibility. Duncan in turn needs to prepare John so that it is not such a shock when
the news is finally delivered.
•

I reiterated this point to Duncan earlier today but I feel that you should also provide
guidance.
•

2. I am working hard for Rutland to have a discussion with management about the
structure of the proposed deal – debt, equity, management share, etc. prior to the offer
being sent. This is what Paul agreed to before Christmas and I can see no reason why
this should not be possible. However, I do not expect Rutland to provide a detailed
offer (either verbally or in writing) due to a number of issues not being clear – the
operational structure, the final funding structure, etc. This lack of knowledge does not
prevent them from showing us on what basis they are working. They have always told
us that they only put bids in that they feel they can deliver and therefore the offer must
have a basis.
•

I know that both Duncan and you have had conversations with Rutland regarding the
management equity recently and I would welcome your input before I push the issue.
We are expecting the offer letter to Cash America to come over before lunchtime
today and I will wait for this before ringing Rutland. …”
177. Mr Innes's evidence, which I accept, was that it was only at this stage, on 12 February, that
he understood that RFML's concerns about Mr Pratt were fundamental to the question of his
involvement in the transaction. Mr Innes did not seek to inform Mr Pratt about what was going
on, even though he was one of his clients. This may have been a point where M & S's own
financial interest in having the transaction proceed came into conflict with its responsibilities in
relation to Mr Pratt. It also appears from Mr Innes's e-mail to Mr Middleton that he had not
explained the position (as now he understood it) fully to Mr Vercoe. In his evidence, Mr Innes
said, “I was not part of the MBI team. It was not my place to get too involved with the issue” and
went on, “clearly [Mr Pratt] had to be told now that [RFML] did not view him as part of the
team”, but he was not prepared to do that himself. I have reservations whether this was a proper
position for Mr Innes to adopt, but it is unnecessary to comment further.
178. In about the early afternoon on 12 February Mr Innes spoke to Mr Middleton in relation to
the e-mail he had sent him. It is likely that Mr Middleton explained RFML's concerns about Mr
Pratt. It is unclear whether he also explained that they proposed to downgrade Mr Vercoe's role
in the transaction. Shortly after the conversation Mr Innes e-mailed Mr Slatter to say, “Just had a
conversation with Peter Middleton. It all begins to make sense. Give me a call if you have a
moment.”
179. At 16.07 on 12 February Mr Innes e-mailed Mr Cumberland to say “the offer letter is going
tonight”, and that is what happened. In his evidence Mr Innes sought to suggest that he had
understood that the offer letter would only be sent once Mr Vercoe, Mr Pratt and he had given
their consent for it. However, I accept the evidence of Mr Cartwright and Mr Slatter that there
was no agreement that the offer letter would be held back pending such consent being given or
pending discussion about the packages for Mr Vercoe and Mr Pratt in relation to the transaction.
I do not find it credible that RFML would have agreed to tie its hands in this way. Moreover notwithstanding an e-mail of 11 February from Mr Innes to Mr Slatter asking when a meeting
should be arranged with Mr Vercoe and Mr Pratt before the offer was sent out - I consider that
the evidence of Mr Cartwright and Mr Slatter on this point is supported by the balance of the

contemporaneous documents, as set out above, and by the fact that there was no protest from Mr
Innes to RFML after it had sent the offer letter without obtaining such consent or having such a
discussion.
180. On the evening of 12 February Mr Vercoe met Mr Middleton at a public house in
Beaconsfield. According to Mr Vercoe's witness statement, Mr Middleton said that RFML did
not see Mr Pratt as a full member of the senior management team, but that he might possibly
participate in the middle management team post-acquisition and that he would have an
opportunity to be part of the management pool of equity although not the main equity holding. I
do not think that it is likely that Mr Middleton held out such a possibility. According to the
evidence of each of Mr Cartwright, Mr Slatter and Mr Middleton, the decision had been taken
that Mr Pratt would have no part in the acquisition. Mr Innes had drawn the conclusion for
himself that that was their position. Given that Mr Middleton was now delivering the bad news, I
think it likely that he would have explained the full position to Mr Vercoe. I think Mr Vercoe's
evidence on this point was coloured by his embarrassment at the fact that he went along with the
removal of Mr Pratt from the transaction.
181. Mr Middleton also told Mr Vercoe that he would not be CEO but instead would be
Commercial Director. According to Mr Vercoe's evidence, Mr Middleton said that Mr Vercoe
“may not be considered to be CEO”. I do not accept that evidence either. RFML, with the
support of Barclays Bank and with the agreement of Mr Middleton, had decided that Mr Vercoe
was too inexperienced to be the CEO of H & T. I think it likely that Mr Middleton would have
made the position completely clear to Mr Vercoe at this stage. Mr Middleton also told Mr
Vercoe that the indicative offer letter had been sent. I find that Mr Vercoe registered a protest at
hearing this, because it is clear that he had been hoping for an indication of the details of his
employment package and equity allocation before RFML sent out the letter.
182. According to Mr Vercoe, he asked Mr Middleton for assurances that since it was his deal,
he must be given the biggest equity stake in the business in terms of management equity
regardless of his revised proposed position as Commercial Director; and Mr Middleton replied
that he would still be the largest management equity holder as it was recognised by all involved
that he had brought the deal “and as such it was seen as mine and that he would ensure that this
was the case”. I think it is very unlikely that Mr Middleton did say these things. It is quite clear
that RFML had not given Mr Middleton any indication that this would be the case and he was
well aware from his own experience in the venture capital industry that any agreement on equity
allocation would take place after negotiation at the end of the acquisition process. I think that this
is one of the points in his evidence where Mr Vercoe exaggerated in his own mind what are
likely to have been bland assurances from Mr Middleton that he could expect an equity
participation in the transaction.
183. The next day, Mr Middleton reported to RFML about his meeting with Mr Vercoe. It is
likely that he would have given RFML an accurate account of what had happened. RFML's note
of the conversation, which supports Mr Middleton's evidence about the meeting, was as follows,
:

184. On 16 February 2004 Mr Vercoe met with Mr Innes to review the position. Mr Pratt was not
invited to this meeting. Neither Mr Innes nor Mr Vercoe had told him what they had been told
about his position. Mr Vercoe decided that he was in a difficult position and that he should
proceed to cooperate with RFML in relation to the transaction on the basis of the reduced role
which had been put to him. He had no job to fall back on. His and Mr Innes's assessment was
that there was no realistic prospect of going back into the venture capital market to pursue
alternative funding alternatives for the acquisition of H & T at this late stage (it is likely that their
assessment was also coloured by the fact that when they had marketed the business opportunity
to venture capital companies in September/October 2004, RFML had been willing to support the
transaction with much higher funding than anyone else).
185. Mr Innes's evidence was that he felt that Mr Pratt's situation was something that had to be
resolved between the MBI team and RFML and that it was really up to Mr Pratt whether he
would allow the confidential information to be used without his involvement in the business
opportunity. Whatever the rights and wrongs of that view, the fact is that Mr Innes did not seek
to get in touch with Mr Pratt and offered no advice about his position in the discussions which
followed.
186. In late February 2004 RFML began to prepare for the next stage in the transaction, which
would involve the opportunity to meet incumbent management for the first time in the course of
a more extensive due diligence exercise. On 26 February Mr Middleton e-mailed Mr Cartwright,
Mr Vercoe and Mr Innes in relation to the due diligence exercise:
•

“I agree it is imperative that Rutland alone conducts interviews/conversations with
parent and local management during the next phase. It is possible that my advice will
be that Duncan [Vercoe] and I are locked away until the deal is done. For myself I will
only be able to ask the questions that give me a feel for where people and business
problems might lie when I have the authority to do so from the position of chairman.
Until then people might not think it a serious matter to give half-thought out answers.
…”
187. Mr Vercoe was prepared to accept this view of Mr Middleton. It later transpired that Mr
Middleton had in fact attended the interview with Mr Nichols, the incumbent managing director
at H & T. Mr Vercoe had not been told about this change of plan and it fed his suspicion that Mr
Middleton and RFML had already by late February hatched a scheme to exclude him from the
transaction. I do not think that they had done so. There were good commercial reasons for
excluding Mr Vercoe from the aggressive questioning of managers which might be required in
the due diligence phase, since after the acquisition went through he would have to form good
working relationships with at least some of those managers. Mr Middleton's evidence was that he
changed his mind when it became clear that there would be an opportunity to meet Mr Nichols.
Up to that point Mr Middleton's sole source of information about Mr Nichols had been Mr
Vercoe, who had been dismissive about his abilities. Mr Middleton wanted to see him for
himself. In my view, Mr Middleton's decision to participate in the due diligence to the limited

extent of meeting Mr Nichols reflected his legitimate commercial interest at this stage rather than
any conspiracy between him and RFML to exclude Mr Vercoe from the transaction.
188. I accept Mr Cartwright's evidence that he wished to distance Mr Vercoe from the due
diligence process because he did not wish Mr Vercoe, as a forceful character, to influence the
incumbent management of H & T in the information that they provided to RFML during due
diligence. Mr Cartwright assessed their information would be on the conservative side, which
would suit RFML (presumably because it would provide RFML with ammunition in its
negotiations with Cash America to keep the price as low as possible). Mr Cartwright did not
want Mr Vercoe having an influence on management which might lead them to move their
financial projections upwards in line with Mr Vercoe's own assessment. Mr Cartwright was also
concerned about the relationship which Patrick Vercoe had with H & T and with Mr Nichols. He
did not want to create a situation in which Mr Vercoe might speak to his father about the state of
negotiations between RFML and Cash America, creating a risk that Patrick Vercoe might in turn
be a conduit for that information to Mr Nichols and H & T's existing management. This was a
particular concern for Mr Cartwright prior to heads of terms being signed with Cash America in
June 2004, because up to that point RFML had no exclusivity in its negotiations with Cash
America and knew that the incumbent management were also considering a possible
management buy-out bid for H & T.
189. On 2 March 2004 a meeting was held at RFML's offices attended by Mr Vercoe, Mr
Middleton, Mr Cartwright, Mr Slatter, Mr Cumberland and Mr Innes. Mr Innes prepared the
agenda for the meeting. One of the points in the agenda was, “John Pratt – ex gratia payment –
timing”. There was a dispute in the evidence about what happened at the meeting. Mr Vercoe
and Mr Innes said that Mr Vercoe sought to argue for a figure of £150,000 as a payment to Mr
Pratt, but that Mr Middleton jumped in and said that that was too much and that £30,000 would
be appropriate. They both got the impression that that was a pre-determined figure which Mr
Middleton justified by saying that Mr Pratt had taken a risk in leaving his previous employment
and that had been his own decision. They said that Mr Vercoe did his best to argue against this
but that eventually RFML said that he should go away and think about a suitable number. Mr
Cartwright, Mr Slatter and Mr Middleton did not recall Mr Vercoe arguing for Mr Pratt's interest
in this way.
190. Mr Middleton, Mr Slatter and Mr Cartwright were rather summary in their evidence about
the meeting. It is likely that Mr Vercoe was feeling very bad about the exclusion of Mr Pratt,
who was his friend. In those circumstances I think it likely that he did seek to present an
argument for a greater payment to Mr Pratt, as he and Mr Innes say. Accordingly, I accept their
evidence on that issue.
191. At the meeting, it was agreed that Mr Pratt should be ejected from the transaction as quickly
as possible, due to the discomfort and difficulties of the position. Mr Cartwright's evidence,
which was supported by a short note he made, was that Mr Middleton was given a discretion by
RFML to offer Mr Pratt between £25,000 and £30,000 in relation to his exclusion from the
transaction. It was agreed that Mr Vercoe would get Mr Pratt to come to London on the pretext
that he was to attend a meeting to discuss the continued acquisition, but really so that he could be

told that he was being expelled from the transaction. Mr Vercoe and Mr Innes went along with
this plan to lie to Mr Pratt.
192. On 3 March Mr Vercoe telephoned Mr Innes to ask whether it would be possible to increase
the payment to Mr Pratt. Mr Vercoe also spoke to Mr Cumberland about this. After discussion, it
was agreed that Mr Vercoe should not push this issue, since it would give the appearance that he
was trying to undermine Mr Middleton's authority.
193. Mr Vercoe's acceptance of this reflected the weakness of his position at this stage. He had
given up his job and had no other immediate prospects for earning a livelihood. He had seen the
way in which a decision had been made to eject Mr Pratt from the transaction and to decrease his
own role. Not unnaturally, he felt vulnerable and at the mercy of RFML and that the only
practical option open to him was to seek to remain on the good side of RFML so that he should
not suffer the same fate as Mr Pratt. He therefore held his tongue and did not protest further in
relation to the issue of the payment to be made to Mr Pratt.
194. The meeting to inform Mr Pratt of his exclusion from the transaction was held on 8 March
2004. Mr Middleton, Mr Cumberland and Mr Innes arrived first. Mr Middleton, who had been
deputed to deliver the message, had a good deal of experience of delivering awkward messages
to staff. For understandable reasons he was of the view that this should be done quickly and
clearly. Mr Vercoe arrived with Mr Pratt. Mr Middleton got quickly to the point. He said that
RFML felt that Mr Pratt was too risky for a role in management, had decided that he would not
take any further part in the transaction and should be paid £30,000 as compensation. I find that
Mr Pratt said nothing at this point other than to say that it was a shock and that he would have to
speak to his lawyers. Although there was a suggestion by RFML that Mr Pratt had accepted this
offer of payment, that is not borne out by the evidence.
195. At the end of the meeting, Mr Vercoe spent a few minutes with Mr Pratt. He said how sorry
he was. This must have been very cold comfort to Mr Pratt. According to Mr Vercoe, he assured
Mr Pratt that he would make sure that he would get a share of any money that Mr Vercoe made
from the transaction. Mr Pratt said nothing about this in his evidence. Mr Pratt was pretty much
speechless. He did not speak to Mr Vercoe again for many weeks after this. Mr Pratt went away
and consulted his lawyers.
196. After 8 March the transaction proceeded in the usual way. On 9 March Mr Vercoe, Mr
Cartwright and Mr Slatter went on a tour of branches of H & T which was organised by Mr
Vercoe. RFML kept Mr Vercoe informed of progress with Cash America, albeit in a fairly
general way. Mr Innes sent through to Mr Slatter the list of due diligence questions which Mr
Vercoe and Mr Pratt had drafted for consideration by RFML. Mr Vercoe made further
contributions of matters to be explored during due diligence.
197. By this stage in the transaction both Mr Innes and Mr Vercoe had the impression that they
were being treated somewhat at arm's length by RFML. They were not deeply involved in the
development of the transaction.

198. On 24 March Mr Vercoe met Mr Middleton. From about this time Mr Vercoe started
making notes for himself to record what was discussed in meetings and to record his impressions
from time to time. Mr Vercoe's note of this meeting records that he discussed some of his
concerns with Mr Middleton and pressed him for advice about when he should start discussing
his equity holding and salary in the business, since he did not feel that he was getting anywhere
with answers from RFML. Mr Vercoe stated that he wished to be earning the most in terms of
equity holding and salary bonus as he regarded it as his deal and the opportunity he had
identified. According to Mr Vercoe's notes, Mr Middleton said that he understood that he was
feeling out on a limb and said that if Mr Vercoe was not part of the deal he would walk away and
that if Mr Vercoe was not happy with his package Mr Middleton would walk away as well. Mr
Middleton disputed this in his evidence, but in my view the note is accurate. I think that at this
stage Mr Middleton was at pains to try to mollify Mr Vercoe in the aftermath of the shock of the
removal of Mr Pratt from the transaction.
199. On 30 March 2004 Mr Cartwright and Mr Slatter met Mr Bessant of Cash America and H &
T's incumbent management. Mr Middleton also attended the meeting so far as it involved an
interview with Mr Nichols. He wanted to make his own assessment of Mr Nichols (see para.
[187] above). Mr Middleton was impressed by Mr Nichols at this initial meeting.
200. On 31 March Mr Middleton called Mr Vercoe to debrief him on the sale presentation by
Cash America and Mr Nichols the previous day. He reported that Mr Nichols had given a good
presentation and that Mr Vercoe had underestimated him. The fact that Mr Middleton did not
hide his contact with Mr Nichols from Mr Vercoe supports the view that (contrary to Mr
Vercoe's suspicions) Mr Middleton was not seeking to conspire with RFML in some way to
exclude Mr Vercoe from the transaction.
201. In early April 2004 Mr Vercoe learned that Mr Cumberland and Mr Innes were leaving M
& S and going to another firm. They joined a firm called Magus Partners (“Magus”). Mr Innes's
day-to-day involvement with Project Scrooge ended at this point.
202. On 16 April, having had the benefit of information about H & T and SP provided by Cash
America and the opportunity to meet with incumbent management of H & T for due diligence
purposes, Mr Cartwright and Mr Slatter prepared a further briefing for RFML's investment
committee. The paper again included comments on management. It noted that Mr Vercoe
recognised that he could not be CEO and stated, “we now hope to make him commercial
director”. The paper contained some positive comments about Mr Nichols and referred to him
having an appetite to participate in an MBO, although it noted that Mr Cartwright and Mr Slatter
had only met him once and that it was too early to form a view on him.
203. The paper also contained an analysis of returns in respect of the transaction. The internal
rate of return for RFML was shown at 29% for the base case, 40.4% for an upside case and
13.3% for a “flat” case. The model assumed 15% of equity for management with a value of
about £2.4 million on the base case, £4.6 million on the upside case and nil on the flat case. The
model presumed an exit (i.e. sale of the business) after three years. On the basis of that model,
the recommendation in the paper was as follows:

•

“This transaction represents an excellent opportunity to acquire a niche business with
strong defensive properties. Whilst the multiple of [relevant earnings] is higher than
we would normally be used to paying, we believe it is justified by the degree of asset
underpinning, the multiples achieved in the sector and the improving reputation of
sub-prime. The business is clearly underperforming its potential in an asset rich,
image poor sector. Together with a very strong Chairman we believe that we can make
real operating improvements to the core business and take opportunities to grow the
business and create a clear, high quality market leader. We recommend that Rutland
offers £60.0 million and if it is accepted, move swiftly to a full due diligence process”.
204. On 19 April 2004 RFML made a second indicative offer to Cash America, again offering
£60 million for H & T and SP.
205. Also on 19 April, Mr Vercoe e-mailed Mr Slatter and Mr Cartwright to comment that he
was content with the new RFML indicative offer letter. He said:
•

“I know that both of you have continued to reassure me that I am a key part of the
forward management team and despite the John [Pratt] saga remain comfortable with
this. I would like to know at what stage now it is proposed to ease and introduce me
into the process. I obviously understand that it is not appropriate to bring new names
into the equation at this stage but am keen to know and hear your thoughts.”
I did not see a copy of any reply to this. RFML was not focusing on Mr Vercoe's interests and
concerns at this stage.
206. There was then a period of negotiation between RFML and Cash America, during which
RFML increased its offer. On about 14 May 2004 Cash America accepted, in principle, an offer
of £72 million by RFML to purchase H & T and SP. Thereafter the parties were working towards
closing the transaction. There was a further round of due diligence, including meetings with the
incumbent management in late May.
207. Mr Vercoe sought guidance from Mr Middleton as to the stance he should be adopting. On
19 May he e-mailed Mr Middleton to say:
•

“I am obviously keen to know when I am introduced into the process both from a DD
[due diligence] point of view and the creation of what will obviously have to be a new
business plan produced and agreed upon by the new team yourself, myself, Rutland,
H&T management (John Nichols)? I am also keen to open discussions and establish
the backbone to what my role will be. At some point next week I would presume an
opening discussion will be had regarding personal terms, have you had any

conversation with Paul on this recently and at what point would you envisage the start
of these negotiations to take place? I know we are some way off in terms of getting in
the door, but I am now starting to look forward to actually making this thing happen
and working as a team.”
208. Mr Middleton responded the next day, copying his e-mail to Mr Cartwright, explaining his
view that it would be a mistake to involve Mr Vercoe in the due diligence process, because that
might jeopardise his ability to be accepted by the management team post-acquisition. He urged
Mr Vercoe to be patient.
209. By letter dated 19 May 2004 M & S wrote to RFML to inform it that Mr Cumberland was
joining Mr Innes at Magus and to confirm that M & S had agreed the transfer of the Project
Scrooge assignment to Magus.
210. On 25 May Mr Vercoe had a meeting with Mr Cartwright and Mr Middleton. Mr Vercoe
again sought to raise the questions of his being involved in the production of a new business plan
and due diligence, but Mr Middleton expressed his view that he thought it was better if Mr
Vercoe was left out of this. Mr Vercoe also sought to raise questions regarding his equity and
employment package with Mr Cartwright but Mr Cartwright (with Mr Middleton agreeing) said
that this was premature.
211. Mr Vercoe's evidence was that he felt bullied out of pressing these points. His feeling was
that RFML had no good reason for refusing to indicate what his package might be. I do not
accept this criticism. In my view, RFML was entitled to reserve its position on these points until
close to the closing of the transaction: see para. [20] above.
212. The next day, Mr Vercoe had a meeting with Mr Middleton alone. Mr Vercoe made a note
of this meeting shortly afterwards. Mr Vercoe again raised his concerns that he still did not know
what his role, salary or equity holding would be and said that he had thought that he and Mr
Middleton were going to push on these matters before RFML agreed heads of agreement with
Cash America. Mr Middleton, however, again said that there was no way at this stage that RFML
would be able to tell Mr Vercoe what he would be getting and that he should “sit tight”. Mr
Middleton became impatient that Mr Vercoe was continuing to press on these points.
213. On 9 June 2004 Mr Cartwright e-mailed Mr Middleton regarding points that he should seek
to touch on in a meeting he was to have with Mr Nichols, including a review of the existing
management team, the role for Mr Vercoe and how Mr Nichols would envisage equity should be
allocated between managers.
214. On Friday, 11 June Mr Vercoe attended a meeting with Mr Cartwright and Mr Middleton.
Mr Vercoe made a note of this meeting shortly afterwards. Mr Vercoe thought that the meeting
had been arranged to talk about his involvement in due diligence and the preparation of a new
business plan, but it took a different turn. His note recorded the following points:
•

“… Peter [Middleton] took centre stage, with the opening line 'Duncan I don't like
surprises' he goes on to say that his meeting with John Nichols was positive and that
he had told John Nichols that I was involved in the deal and that it was my deal which
I brought to the table. John Nichols response was one of caution where he recounted
with Peter the first ever meeting Nichols had with me some two years ago… which he
said I had told him that I would be buying the company and become CEO and that he
(Nichols) would possibly be Managing Director and that Guy Hands was on my list of
investors. Peter says to me that he is disappointed with me for not telling him about
this conversation and that if he knew that Guy Hands was going to be involved at the
time when I sold the idea to Peter he would not have agreed to become chairman…
•

I said to Peter that this meeting did take place as I was trying to get buy in from
Nichols at the time to come on board in principle and I needed him to believe that I
had some momentum behind the idea…
•

I said that I had never had the intention to take the idea to Hands just used his name
with Nichols as he knew that Hands was involved in Rockingham at that time. I also
said that the recollection of the entire conversation is vague as it was so long ago and
that I cannot remember the comment 'I will be CEO and you may be MD'. I said what
I do remember was that Nichols said he would not be pushed sideways for an
insignificant role and I said that would not happen I wanted him in. Peter then goes on
to say that Nichols recalled the conversation with no hesitation and therefore Peter had
no reason to believe he was lying…
•

I said I could not believe that I was being told off for a conversation which took place
some two years ago and was the catalyst for me to put the deal together…
•

Peter then goes on to say that Nichols is worried that I am going to be shoved in above
him once the deal is done. Peter spent time reassuring him that I was going to report to
Nichols (I was concerned at this because it was the first time I had actually been told I
would be reporting to Nichols, in the past it was positioned that I would be working
with him to execute the business plan). I am then also told that they are talking to
Nichols as my role being new business development which again was new to me! To
be now told this after Rutland's and Peter's first early meetings with Nichols is wrong.
Peter then goes on to say that because of John's reaction based on what I had said
some two years ago that I would not be allowed or involved in the creation and
delivery of the business plan for H&T moving forward. I reacted angrily saying that if
I am to play a significant part in this business and for me to see what my management

equity holding would be in the future surely I have to be involved in the creation of
the plan. I also go on to say that they were insinuating that what I could contribute to
the business and contributed so far was worthless and I couldn't understand why I was
being snuffed out, especially as up to this stage I had supplied Rutland with all the
information they required to position themselves in a strong bidding position.
Cartwright said that this was purely a process issue and that the banks would want a
business plan which was signed off by the incumbent management which I said fine
but that does not stop me from getting involved and having an opinion at this point.
He then reiterates that he wants me in the deal and very much sees me as part of it
moving forward. Peter then says he has another appointment and the meeting is
concluded. (I took from this meeting that I was very much out in the cold and in too
deep to start causing problems, they had totally and utterly hijacked my deal).”
It is clear that Mr Vercoe was alarmed and upset by this meeting. He regarded the reference to
his role being concerned with new business development as an indication that Mr Middleton and
RFML might be preparing to down-grade still further his proposed role in the post-acquisition
management team.
215. On Monday, 14 June Mr Cartwright telephoned Mr Vercoe. Mr Vercoe made a note of the
conversation. Mr Cartwright was concerned that Mr Vercoe had been angry and disappointed at
the meeting the previous Friday. Mr Vercoe said that he was worried he was being left out of due
diligence and preparation of the new business plan. Mr Cartwright reassured him that it was just
part of the process and that RFML saw Mr Vercoe very much as part of the team. In my view,
Mr Cartwright was sincere in this general expression of intention.
216. On 29 June 2004 Mr Middleton telephoned Mr Vercoe. He explained that he had met Mr
Nichols again and explained Mr Vercoe's role in the business moving forward, that Mr Vercoe
was part of the team and the person responsible for putting the deal together. Mr Middleton had
asked Mr Nichols to call Mr Vercoe to arrange a meeting between them.
217. The next day Mr Nichols telephoned Mr Vercoe. At this stage Mr Nichols was being
subjected to pressure from RFML and Mr Middleton to accept that Mr Vercoe should be part of
the H & T management team post acquisition. I find that Mr Nichols was very hostile to this
suggestion. He was concerned that if Mr Vercoe had a prominent role in the post-acquisition
management team, he might well pose a threat to Mr Nichols's own position in the management
post-acquisition. From Mr Vercoe's point of view, the attitude of Mr Nichols (who by this stage
was clearly going to be the CEO of H & T post acquisition) was very important, since as CEO
Mr Nichols would have a great deal of practical authority and power over Mr Vercoe and in
relation to what he could do within the business. From this point onwards, Mr Nichols's and Mr
Vercoe's mutual antagonism and suspicion came to the fore. Mr Cartwright proved ineffectual in
trying to mediate between them and reassure both of them.
218. Mr Vercoe made a note of his conversation with Mr Nichols:
•

“John Nichols called, very strange conversation and he seemed prickly. He says that
Peter [Middleton] has told him to give me a ring but he doesn't know why but Peter
says that I am a worried man. I say that I thought we were supposed to be setting up a
meeting for next week and his response was curt and aggressive 'no I don't think we
will be doing that'. He then says something like 'I am not sure where this is all going
yet' basically insinuating that I might not be a part of it. We made small talk for a few
moments and then he signs off by saying 'well I might speak to you again we'll have to
see how things go'…
•

I thought it a very strange and disappointing call and spoke to [Patrick Vercoe] and
partner about it. I was angry that Peter has said to him that I was a worried man about
my involvement and role in the deal which made me even more insecure as to what
was happening behind my back.”
219. On 6 July Mr Middleton telephoned Mr Vercoe. Mr Vercoe's note of the conversation
recorded the following:
•

“Duncan, it's Peter. I need to talk to you about John Nichols, do you have 5 mins (I
said yes). Peter goes on to say I need to mark your card about something and I want
you and John to meet this week and I have told John he must set that up so you need
to be aware that he will call. John should have done this last week with you but for
some reason he did not. I have met with John again and told him that you are a part of
this team. He is concerned that your personality based on that first meeting two years
ago does not fit into his team and that you do not have the skills set to contribute to his
team. He sees you as a Trojan horse for the investors and says that his management
are concerned. You will need to convince John when you meet that you have the skills
that will enable you to be part of the senior management team of the business moving
forward and that I suggest you view it as a job interview. I said to Peter why is John
acting like this and Peter said he obviously sees me as a focussed and driven young
man and is nervous of that. I say to Peter that I will see Nichols and basically try to
pacify him for the sake of the deal. Peter goes on to say that he has discussed with
John about my role in new business or product development. …
•

Conversation ends with me saying to Peter that I will not view it as a job interview but
make sure Nichols is comfortable with me ….”
Mr Vercoe was concerned about the vagueness of Mr Middleton's comments about his proposed
role and was very upset that he was being placed in a position where his fate appeared to rest in
Mr Nichols's hands.

220. The meeting between Mr Vercoe and Mr Nichols was scheduled for 14 July at H & T's head
office. Before the meeting Mr Cartwright e-mailed Mr Nichols asking for his thoughts on who in
the management team should be involved in the allocation of equity and in what amounts. Mr
Cartwright continued:
•

“On Duncan, the purpose of today's meeting is for you and he to meet and discuss
what Duncan feels he has to offer the business and where you feel those skills can best
be deployed within the current structure. As I think I suggested, this is somewhat of an
interview scenario for Duncan. I would suggest that the meeting is not one that
discusses or determines remuneration. I would prefer that after the meeting you, Peter
and I discuss where you have got to with Duncan, how you feel he might fit in and
what might be his job spec. Then we can consider remuneration. …”
221. The meeting lasted about an hour and a half. Mr Vercoe described it as involving an
“outrageous, unprofessional rant” by Mr Nichols and a “personal attack on himself”. Mr Nichols
denied that there was anything outrageous or unprofessional about the way in which he
conducted himself at the meeting. It is clear, however, that there was acrimony and bitterness on
display on both sides. Mr Vercoe made a note of the meeting shortly afterwards which I find is
accurate in all its essentials. Mr Nichols used the meeting as an opportunity to assert his
dominance over Mr Vercoe. In my view, it is likely that Mr Nichols felt that he was in a position
to do this because by this stage he had a sense that RFML needed him quite badly as part of the
transaction moving forward. That assessment was borne out by the attractive equity package that
Mr Nichols was in the event able to negotiate for himself with RFML, according to which he
received 7% of the equity in the transaction.
222. Mr Vercoe's note of the meeting included the following:
•

“Nichols opens with the lines I have called you in today to find out why exactly you
should be coming on board this company and that I don't think you have the skills or
management ability to be part of my management team and at this stage it doesn't look
likely that you will be. I want to know what skills you have and I am going to call in 4
of my other Directors for you to tell why you should be coming on board and let me
tell you they are pretty pissed off with you. This came as a total shock and surprise to
me. … I said to him that I was not prepared or briefed that I was going to meet the
other management and therefore I didn't feel it necessary and that I felt he was being
aggressive. …
•

He went on to say I had 'no humility, I am aggressive, I have no management ability,
that Rutland and Peter [Middleton] are starting to question my ability and where I am
going to fit in within the business. He then points out that yes I should have a finder's

fee for the deal and yes an equity stake but no to being part of the business moving
forward and that at this stage 'you aren't in it sonny'. He also says that he has already
told Rutland and Peter that there is enough arrogance behind the desk already and that
the business does not need any more!! He also says that why should he allow me to
come into his business just like that and that there is no way he is going to allow me to
come in with new ideas and ruin everything that has been built through pie in the sky
ideas. I say to him that any new project would have to be discussed by the
management and board so it would be a joint decision so I wouldn't be able to
introduce anything without clearance and he returns with 'damn right and if you do
come on board, and in all probability you aren't you will be on a 90 day probation
period and if you put a foot out of line you'll be out!!... [There was some discussion
about Mr Vercoe's role at Rockingham]
•

He then says that when we met for the first time and that I told him I was looking to
buy H&T and then A & B to make a much larger group and that I was going to be
CEO and possibly he [Managing Director] … he came away from the meeting and he
nearly fell over himself laughing that I was so naïve and arrogant. I pointed out to him
that I must have done something right otherwise why was I sitting in front of him. He
also says that I was silly and naïve to think that I would be involved in the DD and
business plan for H&T to which I replied why shouldn't I be. I created the opportunity.
At this stage he calls in his [Finance Director] John Hughes who was an altogether
more professional approach. When Nichols introduced me to him, he said 'obviously
you know why Duncan is here I have told him that we are all pretty pissed off with
him and that he has been trying to convince me as to what skills he can add to the
business but I have to say I'm not convinced. … [There was then some discussion with
Mr Hughes and Mr Nichols about the opportunities that Mr Vercoe saw at H&T. Mr
Nichols was dismissive of these ideas.]”
At the end of the meeting Mr Nichols said that he would go away and think about Mr Vercoe's
possible role in the company, that he would be in contact with RFML and “that he might be
seeing [Mr Vercoe] again.”
223. Mr Vercoe left the meeting very angry. He felt that what he regarded as his transaction had
been stolen from him by RFML, Mr Middleton and Mr Nichols. He immediately telephoned Mr
Cartwright to say that the meeting had gone very badly and that he had been humiliated by Mr
Nichols. He said that he felt that this was the last straw for him. He wanted answers from RFML
about his position and demanded a meeting with Mr Cartwright the following day.
224. Mr Nichols e-mailed Mr Cartwright to report on his meeting with Mr Vercoe:
•

“I have … just had a couple of hours with Duncan and John [Hughes] joined us for the
last half hour. It was interesting but I still feel there needs to be a greater

understanding of what Duncan's perception of his role vs ours. Presumably that is one
reason you did not want me to discuss remuneration as I have a feeling, not that we
discussed it, that he will be expecting a lot more than I outlined in my earlier note;
also I got the impression that he is expecting to be part of the senior management team
which in our view he is not.
•

As I said earlier there is a job to be done and he may be able to fit in, although I have
reservations, but the level of that job is where I mentioned it is not at a higher level.
Whilst there needs to be focus on certain aspects of the business to improve revenues
he did not tell us anything we did not know.
•

In summary this is still an issue of concern and today's meeting did little to change
that view. …”
225. Prior to Mr Vercoe's meeting with Mr Cartwright, Mr Nichols e-mailed Mr Cartwright
again. He mentioned that he had had a discussion with Mr Middleton to the effect that H & T
should pay Mr Vercoe whatever the relevant job was worth and that he should “like all
employees be given a 90 day probation period”. Mr Nichols said that the rate he was proposing
to pay Mr Vercoe was in the range of £25,000 to £30,000 with a car plus bonus and that he
would not have his own desk at head office but would use a “hot desk facility” there. He said,
“the job that we have here into which he may fit is that of Marketing and Business Development
(identifying new sites mainly).” Mr Nichols was seeking to down-grade Mr Vercoe's proposed
role as far as possible and to ensure that he could be expelled promptly from H & T under the
probation arrangements if Mr Nichols so chose.
226. Mr Nichols also e-mailed Mr Cartwright with his proposals for the allocation of equity
within the existing management team. He did not include any proposal for Mr Vercoe to have
any equity. It may be added that, if Mr Nichols were able to engineer that Mr Vercoe would have
to leave H & T under the probation terms or otherwise, it would in any event be probable that Mr
Vercoe would lose any equity which was allocated to him, by reason of operation of the terms
governing the grant of such equity, which would in all likelihood include provision for surrender
of shares in the company by persons leaving the company.
227. On 15 July 2004 Mr Vercoe met Mr Cartwright and gave a detailed account of what had
taken place in his meeting with Mr Nichols. Mr Vercoe told Mr Cartwright that he did not stand
a chance if Mr Nichols could control his employment and expressed concern that Mr Nichols had
shown a deep personal dislike for him based on the fact that he had pulled a deal together while
Mr Nichols had not been able to arrange his own management buy-out of the business. Mr
Cartwright then explained the importance of Mr Nichols to the transaction. The banks supporting
RFML wanted to retain the incumbent managing director. Mr Cartwright said that without Mr
Nichols there would be no deal. Mr Vercoe pressed Mr Cartwright for information about his
proposed service contract and equity allocation. Mr Cartwright said that he could not say what

equity might be available to Mr Vercoe before he had discussed equity allocation with Mr
Nichols and before the incumbent management had been brought into the equity pool. Mr
Vercoe said that he was concerned that Mr Nichols would make his life hell once the deal was
completed, so forcing Mr Vercoe out of the business, or that he would assign him to a role where
he could not make an impact on the business, so that he would then be able to say to RFML that
Mr Vercoe was no good and then expel him from the company. Mr Cartwright said that that was
a concern that he had as well, but he complained to Mr Vercoe that he had not warned them of
the difficulties that Mr Nichols would present in Mr Vercoe coming into the business. Mr Vercoe
protested at this, saying that this was precisely the reason why Mr Nichols had not been included
in the Business Plan presented to RFML and why Mr Vercoe had been put forward as the CEO
in that plan. He said that RFML had chosen to back the Business Plan, but Mr Cartwright said
words to the effect “Yes, but come on, who else was going to back you?” Mr Cartwright seemed
surprised when Mr Vercoe told him that other venture capital companies had been willing to
back the Business Plan with him as CEO. Mr Cartwright asked Mr Vercoe what he wanted. Mr
Vercoe said that he wanted fair value for the deal as it was his deal. He wanted a role and
package which would enable him to make an impact and he complained that he had been pushed
from pillar to post, from CEO to Commercial Director to now a business development role which
was not good enough. Mr Cartwright said that he would discuss the matter with Mr Middleton
and revert to Mr Vercoe the following Monday, 19 July, after he had discussed the equity
arrangements with Mr Nichols.
228. In fact, Mr Cartwright brought forward his meeting with Mr Nichols to the following day.
Mr Cartwright called Mr Vercoe in the early afternoon on 16 July to report on that meeting. Mr
Vercoe noted the conversation as follows:
•

“… he has had the meeting with John [Nichols] and that I wouldn't be surprised to
know that his version of events was different to mine and that he said the meeting had
been firm but fair! But that Cartwright and Peter [Middleton] had already chosen to
believe my story before and after the Nichols meeting. Cartwright reiterated to
Nichols that I was a part of this team and that Nichols would have to work with that
and that they were disappointed as a MD that he had conducted himself that way.
Nichols still refused to see that I had the skills that will contribute to the management
team and so Peter and Cartwright suggested to Nichols that he meet with me on
Monday so I could present to him what I achieved at Rockingham. This I was
dismayed at, yet again I was having to prove my abilities where it should be managed
in a better way. It is not up to me to prove my abilities to this man. Rutland and Peter
are the ones which should support me in this. I expressed my concern that I could not
see how another meeting of me presenting what I did at Rockingham could change
this man's personal feelings towards me and that what would happen if his opinion
was the same after the meeting where would we stand then. Cartwright said that he did
not see it unreasonable that a manager that was having to find a place on his team for
someone he knows nothing about should see what skills he has. I said fine but that was
supposed to happen the first time and I still can't see why I should have to present to
him as it was my deal. Cartwright also told me that Nichols has now been given the

management pool and he had given Cartwright an idea as to how this was to be split
out within the management of H&T and that Nichols knows that I am to form a part of
that pool split! I could not believe that Nichols is deciding on my split. Nichols had
obviously been given the pool what he will get out of it and to decide who gets what
from the surplus. This cannot be right as I am the one that created this and I am not
getting first or at least equal rights. Cartwright also says he has Nichols service
contract (which I took that I will now know where I stand). Cartwright then says he is
awaiting Nichols further views on who and how the existing management fit in and
once this is complete I will know where I stand. I felt this was unacceptable. I agreed
to attend the meeting Monday but I had come to the end of my tether in terms of never
being told the truth and strung along so started to seek legal advice to address the
situation and draw some truth from the episode.”
This note gives a clear indication of Mr Vercoe's suspicion, anxiety and anger at the time. He
was concerned that, despite the obvious danger to him which he had pointed out to Mr
Cartwright, Mr Nichols was going to be in a dominant position in relation to him in the postacquisition management and would be able to exclude him in one way or another from the
business.
229. Mr Vercoe attended a further meeting with Mr Nichols on Monday, 19 July. On this
occasion Mr Nichols was more amiable. It is likely that this was the consequence of Mr
Cartwright pressing him to be pleasant to Mr Vercoe and to find a management role for him. Mr
Vercoe made a presentation about what he had achieved at Rockingham. Mr Vercoe then asked
Mr Nichols about the role proposed for him within H & T. Mr Nichols said that there was a
market analysis need within H & T. Mr Vercoe asked what he would call the job role and Mr
Nichols replied, “filling in the gaps”. Mr Vercoe asked whom he would be working with and it
appeared from Mr Nichols's answer that Mr Vercoe would not have his own team working for
him but would have to collect data himself from other managers within the business. None of
this reassured Mr Vercoe.
230. At the end of the meeting Mr Nichols and Mr Vercoe telephoned Mr Cartwright to discuss
the position. It was agreed that Mr Nichols would write out a job description and provide it so
that Mr Cartwright and Mr Vercoe could discuss it. There was discussion about the completion
date for the deal, which was expected to be in early to mid-August. Mr Nichols then left the
meeting and Mr Cartwright asked Mr Vercoe how it had gone. Mr Vercoe said that Mr Nichols
was far more open to discussion and they had discussed Mr Vercoe's role within the business in
some loose detail. Mr Vercoe again expressed his concern that he was unsure that Mr Nichols
had really accepted him as part of the management team and that his proposed role seemed to be
of little significance and one in which he would not be able to make an impact. Mr Vercoe's note
of the conversation continued:
•

“I said that I could not see that this one meeting will have changed [Mr Nichols's]
thoughts so dramatically from his obvious personal dislike of me and determination to
say that I have no skills or ability to contribute to the business which he expressed so

firmly in the Wednesday meeting… and that I do not want a job role which will not be
able to have a positive impact on the business. John make my life difficult when in the
business and three four months down the line he has a meeting with Rutland and Peter
[Middleton] saying I told you he wasn't going to fit in and didn't have the right skills
he is not adding anything to the business. I want him out and I am out after four
months or that life is so tough for me that I decide to walk. Cartwright then said that I
was going to be a part of the decision making board which would include the HR
Director, FD, Peter and the two market managers and that they have told Nichols that
if he has run his business by totalitarian rule and that no others around the table can air
their views then this is going to change which Nichols has said he does not.
Cartwright then went on to say that he is concerned about my views regarding Nichols
potential to oust me after a period of time and that they could not interject on a day to
day management basis…”
231. This last point added to Mr Vercoe's concerns, since it indicated that RFML's practical
ability to protect him from Mr Nichols in the day-to-day management of H & T would be
limited. Mr Cartwright did not discuss Mr Vercoe's proposed equity allocation, contrary to the
assurance that he had given Mr Vercoe previously. Mr Vercoe's note concluded, “I did not
pursue the package issue again as I am at this stage taking legal advice”. His suspicion was that
the package he would be offered would not match what he regarded as his value to the
transaction in terms of creating and bringing the deal to RFML and his concern that Mr
Cartwright wanted to drag matters out until the very last minute, when it would be too late for
Mr Vercoe to cause any problem.
232. Therefore, on 20 July, having taken legal advice, Mr Vercoe wrote to Mr Cartwright to
request again that he provide him with details of his employment and remuneration package and
details of the equity share available to management and the others within management who
would share in that equity allocation. The letter concluded:
•

I believe I have been extremely patient over the past months over why I have not yet
been furnished with my package details. However, with the completion of the
acquisition only a couple of weeks away, you must now know and indeed have known
for some time the precise terms you intend to offer me. Therefore, I look forward to
receiving details of the requested terms, including the information above, in
accordance with this latest request and in any event no later than close of business on
Thursday, 22nd July 2004.”
With the completion of the transaction pending, Mr Vercoe was concerned to bring these matters
to a head.
233. Also on 20 July, Mr Nichols sent Mr Cartwright a draft job description for Mr Vercoe. This
described the position to which he was to be appointed as “Marketing Executive”, rather than a
director role. It was not a job description which indicated any significant management role for

Mr Vercoe. It did not identify any team that he would be leading. It stated that the positionholder would be responsible to the Managing Director (i.e. Mr Nichols).
234. After discussing it with Mr Middleton, Mr Cartwright modified the job description in some
respects. He proposed an amendment that the position should be described as “Commercial?
Director”. He made a few relatively minor additions to the proposed duties and responsibilities.
He did not propose that Mr Vercoe should be given leadership of any team within the company.
The job description, as modified by Mr Cartwright, concluded:
•

“Other tasks
•

- In addition to the duties and responsibilities listed, the jobholder is required to
perform other duties assigned by the Managing Director from time to time.”
Mr Cartwright did not send this document to Mr Vercoe.
235. In an e-mail to Mr Middleton, Mr Cartwright proposed that Mr Vercoe should be given
salary and benefits at the same level as Mr Hughes (£60,000) and that a 15% equity allocation to
management should include 5% for Mr Nichols, 3% for Mr Hughes and 3% for Mr Vercoe. He
concluded:
•

“As a final point I think we should consider a payment to Duncan on executing the
deal in recognition of all his efforts in the last 12 months and the considerably lesser
role and package that he is receiving compared to his aspirational position when all
this started. I suggest a payment in the order of £[100k] would be appropriate in the
context of what Morley Scott/John Pratt have secured.”
236. The same day (20 July) Mr Cartwright and Mr Slatter prepared a further paper on the
Project Scrooge transaction for the RFML Investment Committee. This rehearsed points in
relation to the attractiveness of the transaction and summarised the information that had been
gathered during the due diligence phase. It recommended the acquisition of H & T and SP with
the proposal that SP should be sold on promptly. The document included a section headed “UK
management team “politics”“. It commented that RFML's intention was to introduce Mr Vercoe
as an equity holding board member of H & T. It continued:
•

“John Nichols has been consistently hostile to Duncan's proposed introduction to the
board, presumably because he views Duncan as a threat to his own position. …

•

This is a situation we intend to monitor closely post completion – a positive factor is
that Peter Middleton is going to fill the role of an executive chairman for three days a
week in the business during the first year and will be able to keep this potential issue
under control.”
The document included comments on the proposed management team. This emphasised the
importance of Mr Middleton and Mr Nichols for the transaction. In relation to Mr Nichols, the
document commented:
•

“He clearly has an excellent grasp of the detailed operational issues within H&T. This
experience is a valuable asset to our team – we would not back a standalone MBI
candidate into a business like this.
•

There have been some clues during the DD process that he is perhaps slightly
autocratic. Although this could be an issue in terms of Duncan's involvement, we
intend to manage this so that it doesn't become a problem.”
The document noted possible tension between Mr Vercoe and Mr Nichols and said that RFML
intended to manage that tension. It included a review of prospective equity allocation of 15% for
management, to include 5% for Mr Nichols and 3% for Mr Vercoe. It contained an analysis of
the expected internal rate of return. This analysis indicated an improvement in the expected
returns for RFML over what had been expected in the report for RFML's Investment Committee
dated 19 April. The attractiveness of the transaction from RFML's point of view had improved in
light of the detailed information it had seen during the due diligence process.
237. On 21 July Mr Cartwright replied to Mr Vercoe's letter of 20 July by e-mail:
•

“I am pleased Monday's meeting went well. I got positive feedback from John
[Nichols].
•

In terms of all the items you listed in your letter, as I explained when we last met, we
are in the process of trying to resolve these matters with John Nichols before setting
out the details in respect of your position. I stress again, the equity pool and allocation
is not yet settled with the incumbent management and so it would be premature to sit
down and discuss it with you.

•

You are also aware that we are now trying to finalise a job description and package for
you with John following Monday's meeting. There is something in circulation now
between Peter and myself. However, you know that John is effectively “off-site” this
week for a quarterly review with the Cash Am people for 3 days this week so it is
difficult to move forward.
•

We are trying to resolve these matters as soon as practicable and will then set out your
proposed position and package for you. It will not be by Thursday, but we are pressing
to sort this as quickly as possible.”
238. This did not satisfy Mr Vercoe. On 22 July he delivered a letter to Mr Cartwright's office by
hand. In this letter, Mr Vercoe reiterated his concerns about Mr Nichols's continuing animosity
towards him. He complained that Mr Nichols had said his role could be described as “filling in
the gaps” and expressed concern that Mr Nichols was the person who was writing his job
description even though he had previously explained that Mr Vercoe would be subject to a 90
days probation period and that if he put a foot out of line he would be out of the business. Mr
Vercoe said:
•

“He made it abundantly clear to me that he does not want me on board the business.
As Managing Director after completion he has the authority to make life impossible
for me and even dismiss me at the first opportunity, as you clearly accepted both the
next day and in the meeting on 19th July.
•

Not only am I now being told that he is in charge of my job description, but also that
he is deciding my remuneration and equity, which is unacceptable. …”
Mr Vercoe protested that this was his deal and that therefore his equity allocation should be
decided before that of incumbent management. Mr Vercoe reiterated that he was “concerned and
amazed” that he had not been given details of his package previously even though Mr Nichols
had been provided with details of the size of the management equity pool and had been given an
opportunity to comment about shares in that pool. Mr Vercoe continued:
•

“I feel it is now abundantly clear that you have chosen to back the other horse and fob
me off with a token gesture. As a result, you have forced me to take legal advice about
Rutland's use of the Business Plan and to consider other legal options if it is not
possible to reach an agreement on my employment and other terms.”

He concluded that his request for information, as set out in his letter of 20 July, remained
outstanding with a slightly extended deadline to noon on Friday, 23 July.
239. Also on 22 July, Mr Nichols agreed the proposed amended job description for Mr Vercoe.
Mr Nichols's e-mail to Mr Cartwright commented, “you already have my views on the level of
the position so I will say no more on that subject”. It was clear that Mr Nichols had not changed
his mind about the appropriate role for Mr Vercoe. Mr Cartwright replied thanking Mr Nichols
for his prompt response and saying, “I appreciate your position on Duncan”.
240. At this stage Mr Cartwright and Mr Middleton proposed to Mr Nichols that there should be
a “Company Board”, comprising Mr Middleton, Mr Nichols, Mr Cartwright and one other (a Mr
Langdon), which would meet approximately six times a year. There would also be a
“Management Board”, comprising all those plus Mr Vercoe and four other managers in H & T,
which would meet monthly and would constitute the operating board running the business and
making necessary business decisions. This board structure was along the lines proposed in the
Business Plan.
241. The same day, Mr Cartwright attempted to call Mr Vercoe. Mr Vercoe missed the call but
sent an e-mail asking for a response in writing to his letters of 20 and 22 July.
242. On 23 July Mr Cartwright responded with a letter sent by e-mail to say:
•

“In respect of your letter of 22 July delivered by hand, we are in no position to
confirm service contracts or equity participation in the business at this stage as they
have not been agreed with any parties and will not be agreed for a while yet.”
He concluded by offering a meeting on Monday 26 July.
243. On 26 July Mr Cartwright and Mr Vercoe had their final meeting at RFML's offices. Each
of them made notes of the meeting shortly afterwards. These notes broadly corresponded,
although there is more detail in Mr Vercoe's note. Mr Cartwright said that he was not prepared to
agree to the deadlines set out in Mr Vercoe's letters and objected to the threat of litigation. Mr
Vercoe demanded answers to his questions. Mr Cartwright said that no management equity deal
had been agreed, no remuneration and service contracts had been agreed and that he was
therefore in no position to table proposals with Mr Vercoe. Mr Vercoe complained that Mr
Nichols had been given a great deal more information and a greater role in the process than he
had. Mr Cartwright said that there was no good reason for Mr Vercoe to have a separate
discussion in a negotiation apart from the whole management team. Mr Vercoe objected to this
and said that it was “his deal”. Mr Cartwright disputed that. Mr Cartwright's note records that he
stated “that it was our deal that we were striving to execute and to involve him in a role that
exploited his skills and rewarded him accordingly”. Mr Cartwright offered Mr Vercoe no
reassurance that he would indeed be appointed as Commercial Director or to any directorial
position. Mr Vercoe said that he had brought the idea of the transaction to RFML. Mr Cartwright
said that he got lots of people coming to RFML with ideas and that, in fact, it was Mr Innes who

had brought the idea. Mr Cartwright said that Mr Vercoe's Business Plan formed no part of
anything that was being developed as the business plan for H & T at that point. As recorded in
Mr Vercoe's note, Mr Cartwright said that RFML had “not used [Mr Vercoe's] business plan at
any stage of this acquisition” and so could not be regarded as having stolen it from him. Mr
Vercoe complained that he felt that he had been played by RFML with what he described as “the
typical private equity card”, stealing people's ideas and cutting them out of transactions. Mr
Cartwright responded angrily to this, protesting that RFML had been nothing but honest with
him. Mr Vercoe responded to say that if that were really true, why had RFML back in October
2003 not said that they liked the business idea but that there was no way that they could back the
transaction with him as CEO, to which Mr Cartwright simply shrugged. Mr Vercoe told Mr
Cartwright that he would rather see the deal fail than be involved in “a nothing role” and not
receive proper value for bringing the idea forward. He said that unless he was given an
undertaking by RFML to respond to the request for information in his letter, then he would act
on the advice he had been given by his lawyers.
244. At that point Mr Cartwright snapped his notebook shut and said words to the effect that the
meeting was over if Mr Vercoe was getting his lawyers involved. Mr Cartwright said he was not
prepared to be threatened in that way and the meeting was over. He stood up to leave. He said
that he was happy that RFML had dealt fairly with Mr Vercoe at every stage, had kept him
informed and never misled him. If he felt he had been badly advised, then that was an issue for
M & S not RFML. Mr Cartwright then returned to his office and Mr Vercoe was left to leave the
building.
245. Mr Vercoe's solicitors wrote to RFML by letter dated 28 July 2004. The letter set out what
Mr Vercoe maintained were his legal rights in relation to the purchase of H & T. The letter was
written on behalf of Mr Vercoe, Mr Pratt and MAS. As Mr Vercoe felt that he was being illtreated by RFML, he had been discussing the position with Mr Pratt and they had decided to take
joint action in relation to the way they had been treated. The letter referred to the September
contract and the November contract. It referred to the Business Plan and the confidential
information it was said to contain. It also asserted that RFML owed the Claimants fiduciary
duties in respect of the purchase of H & T. The letter stated that RFML's failure to make
proposals for the involvement of the Claimants in the transaction meant that they did not consent
to RFML's use of the confidential information and thus did not consent to the proposed purchase
of H & T. The proposed purchase without the Claimants' consent would be a breach of contract
and/or a breach of confidence, and the purchase without their participation or consent would be a
breach of fiduciary duty. The letter concluded:
•

“Our clients remain willing to give their consent to the purchase on appropriate terms.
We suggest that you take legal advice in relation to the contents of this letter.”
246. RFML's solicitors responded by letter dated 2 August 2004. The letter maintained that
RFML had not used or relied on the Business Plan or any other information provided by the
Claimants. The letter denied that RFML was in breach of contract or any other legal duty. It

denied that RFML owed the Claimants any equitable duty beyond the express contractual
obligations. The letter concluded:
•

“Further to the meeting held on Monday 26 July 2004 between Paul Cartwright of our
client and Duncan Vercoe, our client and Peter Middleton have together concluded
that they are unable to offer Mr Vercoe a position in Harvey & Thompson, should the
business be acquired. They therefore now consider any discussions with your clients
to be closed.”
247. Mr Vercoe was out of the transaction and thereafter he had no further dealings with RFML.
248. Mr Cartwright in his evidence suggested that Mr Vercoe had walked away from the
transaction. I dismiss that suggestion. It was Mr Cartwright at the meeting on 26 July and the
letter dated 2 August 2004 from RFML's solicitors which indicated that Mr Vercoe was expelled
from the transaction.
249. RFML acquired H & T and a majority shareholding in SP on 8 September 2004. Mr
Middleton took on the role of chairman, with Mr Nichols as managing director of H & T.
250. After the acquisition RFML paid an introduction fee of £490,000 (representing 1% of the
price it paid for H & T) to M & S and Magus, to be split between them. RFML also sent Mr Pratt
a cheque for £25,000, which he returned.
251. RFML found Mr Nichols to be an effective managing director, but it introduced other
changes to the management team at H & T. Someone was brought in as Commercial Director in
the role that Mr Cartwright had contemplated might be available for Mr Vercoe.
252. RFML, Mr Middleton and Mr Nichols were successful in securing cost reductions in the
business. The business of H & T was developed and changed.
253. H & T tried out two pilots for a new style of shop which would focus on cheque cashing
and payday advances rather than on pawnbroking. These were not successful experiments. H &
T's marketing research post acquisition suggested that Mr Vercoe's idea of re-branding away
from the pawnbroking business would be mistaken. It indicated that H & T's core business was
pawnbroking and that this should continue to be emphasised.
254. The business plan that RFML, Mr Nichols and the H & T management worked on before
completion of the transaction and then carried into effect after completion was prepared without
reference to the Business Plan compiled by Mr Vercoe and Mr Pratt which had been provided to
RFML. Mr Nichols and the incumbent management had their own ideas and plans which they
could present to RFML to gain its support.
255. A programme of expanding stores was carried into effect. These were a mixture of newbuilt stores and acquisitions of existing stores. This programme cannot be regarded as the

product of the Business Plan prepared by Mr Vercoe and Mr Pratt. It was natural that the existing
management of H & T would wish to expand the business if they could, and with RFML behind
it they now had access to funding to enable them to do so.
256. I accept the evidence of Mr Cartwright, Mr Slatter, Mr Nichols and Mr Middleton that the
business and value of H & T was developed after its acquisition by RFML not by reference to Mr
Vercoe's and Mr Pratt's Business Plan but, as was to be expected, by reference to business ideas
that the incumbent management of H & T had already had under consideration. There was no
particular magic in these ideas. What made the biggest difference for H & T was that its new
owner, RFML, was prepared to provide capital for the business to expand, which Cash America
had declined to do. The increase in the value of the business was also due in large part to the
successful efforts of Mr Middleton and Mr Nichols to control costs within the business. No doubt
there were also other general market factors which affected the value of H & T over time. In
particular, Mr Middleton referred to a general increase in the price of gold at the time as a factor
which contributed to increasing H & T's profitability.
257. On 11 May 2006 RFML and the Rutland Funds floated H & T on AIM and realised part of
their investment. They made large profits from the transaction.
258. On the material provided by the Defendants, the following profits were made by the
Rutland Funds on the flotation of H & T: £0.2 million for the Second Defendant, £14.9 million
for the Third Defendant, £0.1 million for the Fourth Defendant and £13.9 million for the Fifth
Defendant, making a total profit for the Rutland Funds of £29.1m.
259. On 2 August 2007 the Fifth Defendant sold SP, generating a further profit of £2.8m.
260. I now turn to consider the claims made by the Claimants.
(i) The Contract Claim
261. As regards the Claimants' claim in contract, the applicable principles of law in relation to
contractual construction were not significantly in dispute: see in particular International
Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896. Issues arose
regarding the construction of the September and November contracts, whether Mr Vercoe and
Mr Pratt had somehow acquiesced in RFML's treatment of them or were estopped from relying
on their contract rights and the appropriate remedy to be awarded. I will deal with these issues in
turn.
The September contract
262. The September contract did not identify the members of the proposed MBI team other than
by description. I do not think that this is significant in terms of the relevant legal analysis. The
letter of 11 September 2003 to RFML was clearly intended to set out obligations to be assumed
by RFML to “the proposed MBI team” in relation to “the possible Management Buy In … of the
company/companies associated with the Project [i.e. Project Scrooge]”, which was defined as
“the Permitted Purpose”. As the use of the definite article in each of these phrases indicates, the

September contract had a specific transaction in contemplation (a management buy-in by the
proposed MBI team in relation to a specific target business which would be revealed) and was
directed to providing protection for the proposed MBI team in relation to that transaction. The
letter looked forward to the provision to RFML of the business plan and financial model which
had been prepared by the proposed MBI team, which would disclose who comprised the MBI
team and what the acquisition target was. In my judgment, by counter-signing the letter, RFML
assumed contractual obligations to the persons who in fact comprised the MBI team who were
making the approach to it.
263. The obligations set out in the letter were owed to the members of the MBI team jointly. In
my view, this meant that RFML owed such obligations to each member of the MBI team, and in
relation to each member would require the consent of that member to vary or abrogate those
obligations vis-à-vis him.
264. In some contexts, a management buy-in or management buy-out team may have an
agreement between themselves regarding how any dispute between them how to proceed should
be managed (e.g. by majority vote within the team), and in such a case it may be possible for
members of the team to require a recalcitrant member to give consent to some particular course
which the other members of the team wish to follow (even, perhaps, to require that member to
consent to be excluded from the transaction, if it appears that the venture capital company will
not proceed if they are to be included in the post-acquisition management of the target business).
It is also possible that if the venture capital company assumes obligations to the team with notice
of that agreement between them, its obligations to the team may be qualified by the terms of that
agreement.
265. In the present case, however, there was no such agreement between the members of the
MBI team. Each member of the MBI team had his own interest in being protected in relation to
his participation in the project, and there is no basis on which it could be implied that he agreed
that he could be removed from participation in the project without his consent.
266. Of necessity - since the MBI team did not wish to disclose details of their business proposal
and the fruits of their research to RFML or any other venture capital company before protection
was provided in the form of clear, binding legal obligations as to what could be done with the
information so disclosed - the September contract imposed obligations upon RFML in relation to
information specified in broad terms in respect of a transaction to be identified and in favour of
persons to be identified. The details of the proposal and information about it to be revealed to
RFML by the MBI team in order to assist RFML in assessing the proposed transaction were
defined as “the Confidential Information”. By clause 1(b), RFML promised “only to use the
Confidential Information for the Permitted Purpose” (i.e. the possible management buy-in
transaction known as Project Scrooge). The details of the proposed management buy-in were as
set out in the Business Plan prepared by the proposed MBI team which was to be provided to
RFML. In my view, there is no conceptual difficulty about RFML contracting to accept
obligations owed to persons yet to be specifically identified to it, regarding information yet to be
disclosed to it pertaining to a transaction yet to be revealed to it.

267. There were important protections for RFML arising from what was positively said in the
contract and from what it did not say. The contract imposed no obligation on RFML to provide
funding for and proceed with the proposed transaction. RFML could decide at any stage not to
proceed. It was not obliged to accept any risk which it did not wish to accept in proceeding to
complete the proposed transaction. Its obligation under clause 1(b) was simply not to use the
Confidential Information for any purpose other than the Permitted Purpose. This meant that
RFML could not receive information about the MBI team's business idea and then use it for
some purpose other than the proposed management buy-in transaction for which it was disclosed.
RFML could not, for example, take the information, jettison the proposed MBI team who had
provided it, substitute its own preferred management team and then proceed with the acquisition
of the proposed target business with that team (rather than the originally proposed MBI team)
being put in place as the post-acquisition management of the business. Even that obligation was
expressed to terminate after one year (clause 5(b)).
268. Similarly, each member of the MBI team remained entitled to withdraw from the
transaction (which they might decide to do, for example, as further information came to light
during due diligence). It is not suggested that the members of the MBI team had any contract
between themselves or with RFML to prevent them from withdrawing from the transaction if
they so chose. Each party to the September contract was therefore accepting a degree of risk in
relying on the self-interest of the other parties to take the transaction forward. Mr Vercoe and Mr
Pratt, in particular, devoted a great deal of time and effort to promoting the proposed transaction
against a risk that RFML might withdraw for any reason; and, if it was interested in proceeding,
RFML would have to devote a great deal of time and effort to investigating the business against
a risk that, say, Mr Middleton might withdraw for any reason and hence make the project
unattractive.
269. At the time RFML entered into the September contract it knew that it was to be provided
with information to enable it to assess a business proposal which was to be set out in a business
plan, albeit it did not know the detailed terms of the Business Plan. On an objective approach to
construction of the contract, “the possible Management Buy In” referred to in the definition of
“the Permitted Purpose” was the transaction set out in “the business plan and financial model
that has been prepared by the proposed MBI team regarding the Permitted Purpose” (i.e. the
Business Plan). The Business Plan only specified in fairly general terms the business opportunity
and the proposed roles post-acquisition for the members of the MBI team. It did not seek to
specify their remuneration, the details of any employment contract nor any equity rights which
might be made available to them. Those matters were clearly to be left for negotiation if a viable
transaction stemming from the Business Plan developed.
270. Further, all parties appreciated that the business plan to be provided to RFML could only
provide a very rough external assessment of the financial position of the target company, which
would have to be supplemented and modified by reference to fuller and better information
becoming available if a viable transaction developed. Therefore, by reason of the very
preliminary nature of the proposal to which the September contract related and the wide range of
imponderables which existed at that stage which would have to be navigated before a viable
transaction could be carried through, it was in my view necessarily implicit in the contract that

there should be some flexibility in the features of a transaction which could properly be said to
fall within the scope of the “Permitted Purpose” as defined in that contract.
271. In my judgment, the effect of the September contract was as follows:
•

i) RFML promised that it would only use the information relating to the business
proposal set out in the Business Plan to be provided to it by the MBI team (and which
was provided to it after agreement was reached on the terms of the September
contract) for the purpose of carrying that proposal into effect.
•

ii) If RFML decided to proceed with an acquisition of the target revealed to it, it
would be obliged to appoint the members of the MBI team to the roles specified for
them in the Business Plan or equivalent roles. I have already emphasised the
importance attaching to the particular management positions to which members of the
management team were to be assigned and to the relationship between those positions
(see paras. [9]-[13] above). I therefore reject the submission for RFML that under the
terms of the September contract it was entitled to appoint members of the MBI team to
any position it liked, so long as that position could be described as a management
position. It could not reasonably be thought that, for example, RFML had the option
under the contract to appoint Mr Middleton to some relative lowly management
position, perhaps managing a pawnbroking shop, while bringing in a different
Chairman and management team above him. The same is true in relation to Mr Vercoe
as proposed CEO and Mr Pratt as proposed Commercial Director. I also reject the
submission for RFML that it was entitled to treat itself as acting within the scope of
the Permitted Purpose so long as at least one member of the original MBI team (Mr
Middleton) remained in the transaction: as explained above, the obligations which
RFML assumed under the contract related to the whole MBI team and were owed to
each of the members of the team. I also do not accept the further submission for
RFML, that the September contract was too uncertain to be enforceable as a contract
in this respect: if it came to a dispute whether RFML had made a sufficiently good
offer of a package to a member of the MBI team to remain within “the Permitted
Purpose” for use of the Confidential Information, the Business Plan and general
market practice would provide the court with sufficient objective criteria to enable it
to produce a sensible and coherent ruling on that question.
•

iii) If RFML chose to proceed to acquire the target company identified in the Business
Plan, then, stemming from the obligation at ii) above, it would be obliged to offer
service contracts, remuneration and equity allocation to the members of the MBI team
commensurate with the positions identified for them in the Business Plan, having
regard to the management structure to be put in place after the acquisition. This

obligation would leave RFML with some flexibility regarding the precise terms to be
offered, provided that the terms would be appropriate for the particular positions of
Chairman, CEO and Commercial Director within the management structure
established to run the business. So, for example, RFML could not simply have given
Mr Middleton the empty title of “Chairman”; if the acquisition proceeded, it would be
obliged to ensure that he was appointed Chairman in substance and as a matter of
practical reality, with the pay and other rights and benefits reasonably necessary to
ensure that he did in fact (and not merely in name) enjoy the status of Chairman
within the organisation.
•

iv) So long as RFML proposed to proceed with the acquisition on a basis which
involved the members of the MBI team in accordance with the Business Plan, no
member of the MBI team would be entitled to withhold consent for RFML to use the
Confidential Information to proceed with the acquisition. There was no provision in
the September contract for the MBI team to have the option to disapply the definition
of Permitted Purpose in respect of the Confidential Information, and the term
“Permitted Purpose” read with the introductory passage in clause 1 expressly indicated
that permission was given by the letter for use of the Confidential Information for that
purpose. This is the construction to be given to the contract on a reasonable, objective
interpretation. The letter of 11 September 2003 was put forward as an invitation to
RFML to investigate the proposed opportunity with a view to proceeding with it on
the basis of the business plan to be provided, and hence was an invitation to RFML to
incur costs of investigation for that purpose. I do not think that on a fair interpretation
of the contract it could be thought that the members of the MBI team reserved to
themselves a right to turn round at a later stage, regardless of the expenditure incurred
by RFML on investigating the transaction, and withdraw their consent for RFML to
use the Confidential Information and proceed with the transaction on the basis set out
in the Business Plan – i.e. in effect to reserve to themselves a right to hold RFML to
ransom just before closing the acquisition, to extract better terms from it. I therefore
reject Mr Newey's submission that they had such a right. (A different situation might
arise if one member of the MBI team decided, perhaps after seeing additional
information acquired during due diligence, that he did not wish to proceed while the
others still did: it seems to me that in such circumstances it would then have been
open to RFML and the remaining members to agree to proceed with the transaction
together, but it is not necessary to consider this situation further for the purposes of
this judgment).
272. According to the scheme of rights and obligations contained in the September contract, and
the freedoms left to the parties by that contract, if RFML had not been happy to proceed with the
business proposal set out in the Business Plan when it was disclosed, or at any stage thereafter
(if, e.g., discoveries during due diligence showed that the business of H & T was weaker than
had been thought at first, so that RFML did not wish to take the risk of proceeding with
inexperienced managers such as Mr Vercoe and Mr Pratt, or at all), it was entitled not to do so.
This means that at any stage as the transaction developed RFML was entitled to say that it would

not be happy to proceed if Mr Pratt was to be Commercial Director or if Mr Vercoe was to be
CEO, but to invite them instead to consent to allow RFML to proceed with them in different,
lesser roles (or even with no role) instead. In such a situation, a negotiation could take place. If
Mr Pratt and Mr Vercoe refused to consent, RFML would have to decide whether the transaction
was so attractive that it was prepared to accept the risks associated with having Mr Pratt as
Commercial Director and Mr Vercoe as CEO and proceed notwithstanding their involvement in
those roles (the position which Mr Innes originally thought RFML had adopted: see para. [123]
above); or whether the risk was simply too great, so that it should walk away from the
transaction and not pursue it (at least, until the obligations in the contract became time-expired
according to its terms). If that was RFML's choice, then Mr Pratt and Mr Vercoe might well get
nothing from the business opportunity they had identified (unless they could find another
company interested in backing them to pursue the opportunity), so there would be a strong
interest for them to seek to negotiate terms which would keep RFML interested in proceeding
with the transaction and afford them some value in relation to it (either by agreeing to continue
in a reduced or different role from that specified in the Business Plan or by agreeing to surrender
rights to participate in the transaction in return for a payment of some kind). If RFML had
indicated that it would not proceed with the transaction if Mr Pratt remained involved, it would
also have been open to Mr Middleton and Mr Vercoe to make a contribution to a payment to
persuade him to surrender his rights to allow the transaction to proceed to their benefit.
The November contract
273. In my view, the effect of the November contract was the same as the September contract.
The main differences between the two contracts were that the members of the MBI team were
now known to RFML and were identified in the contract (in which they were referred to as “the
Individuals”) and RFML now had the Business Plan and knew the details of the business
proposal set out in that plan. Consideration was given for the obligations assumed by RFML in
the November contract as the MBI team were encouraged to go on contributing to the
development of the deal, and did so contribute. The November contract re-imposed an obligation
on RFML only to use the defined Confidential Information for the same Permitted Purpose, to
apply for a period of one year from 12 November 2003.
274. RFML submits that, as a matter of construction of the September contract and the
November contract, it was entitled to proceed with the acquisition of H & T and SP without
involving Mr Pratt and Mr Vercoe in the transaction. I reject that submission. Subject to other
defences reviewed below, RFML was in breach of both the September and November contracts
in proceeding to acquire H & T without involving Mr Vercoe and Mr Pratt in the transaction.
Acquiescence, waiver, estoppel: Mr Pratt
275. In my view, on the basis of my analysis of the September contract and the November
contract set out above, RFML was in repudiatory breach of those contracts in relation to Mr Pratt
on 8 March 2004, when Mr Middleton (with RFML's authority) told Mr Pratt that he was out of
the deal, while it remained clear that RFML proposed to continue to use the Confidential
Information to seek to acquire H & T.

276. RFML submitted that Mr Pratt agreed to accept that he should have no part in the
transaction in return for a payment of between £25,000 and £30,000. On the evidence it is clear
that Mr Pratt did not agree to this.
277. For his part, Mr Pratt submitted that RFML remained bound by the relevant terms of the
September contract and November contract not to proceed with its acquisition of H & T without
involving him or obtaining his consent, which he withheld. I do not think this is correct. In my
judgment, Mr Pratt accepted RFML's repudiatory breach of the contracts by having nothing to do
with the transaction after 8 March 2004, which was in marked contrast to the work he had been
carrying out to promote it up to that point in time and to the efforts which he could reasonably
have been expected to continue to contribute (or offer to contribute) to ensuring the success of
the transaction if the agreements remained on foot as between RFML and him. By about midMarch 2004 it was clear, on an objective view, that the contracts as between Mr Pratt and RFML
were at an end (see the discussion in Chitty on Contracts, 30th ed., vol. 1, para. 24-013 and the
passage from Vitol SA v Norelf Ltd [1996] AC 800, 811 cited there). Accordingly, at that stage
Mr Pratt's rights in relation to the contracts were secondary rights to claim damages from RFML.
Ultimately, however, I do not think that anything turns on this ruling, in light of the approach I
adopt to the assessment of damages at paras. [286] ff below.
278. Mr Pratt did nothing to indicate that he waived such rights as he had in relation to the
contracts. He did and said nothing amounting to any representation which induced RFML to
believe it was entitled to proceed with the acquisition of RFML without involving Mr Pratt, nor
did RFML rely on anything said or done by Mr Pratt in deciding to continue to pursue its
acquisition of H & T. Accordingly, I dismiss RFML's submissions that it has any defence to the
contract claim by Mr Pratt for damages.
Acquiescence, waiver, estoppel: Mr Vercoe
279. On 12 February 2004 Mr Vercoe was told by Mr Middleton (with authority from RFML)
that he could not be CEO of H & T, but only Commercial Director. RFML was entitled to
decline to proceed with an acquisition of H & T if it was not happy with the level of involvement
proposed for Mr Vercoe in the management of the business post acquisition. At this juncture, Mr
Vercoe had a choice. He could have refused to accept RFML's proposal that he be involved in
the transaction with a role different from that of CEO, as set out in the Business Plan: then
RFML would have had to decide whether it would walk away from the transaction (on the
footing that to proceed with Mr Vercoe as CEO would present too great a risk for it), or proceed
with Mr Vercoe as CEO (i.e. accepting that risk in the interests of securing what it assessed
could be a lucrative acquisition) or seek to negotiate some deal with Mr Vercoe whereby he
would give up part of his rights under the September and November contracts. Alternatively, Mr
Vercoe could accept the proposed change in his role to encourage RFML to continue to proceed
with the transaction.
280. Mr Vercoe chose this latter course. In my view, the position might well best be analysed at
this stage as a case in which RFML proposed an amendment to the September and November
contracts (to the effect that the “Permitted Purpose” should be redefined as an acquisition of H &
T in relation to which Mr Middleton would be Chairman and Mr Vercoe Commercial Director,

and Mr Pratt would have no role at all) which Mr Vercoe accepted by continuing to be involved
in the transaction on the new basis proposed by RFML.
281. Thereafter, the dispute between Mr Vercoe and RFML could have been formulated by
reference to the question whether RFML was in breach of the September and November
contracts as amended. RFML might have argued that it was not, because until late July 2004 it
continued to press for a transaction in relation to which Mr Vercoe would be involved in the
post-acquisition management as Commercial Director; and in response, Mr Vercoe might have
argued that RFML repudiated the amended contracts because it did not in fact intend to include
him as a Companies Act director in the post-acquisition management (see para. [240] above,
albeit such an argument might have run into the difficulty that the position of Commercial
Director was not proposed to be a full Companies Act director position in the Business Plan
either: see para. [110] above) and because, in the face of indications that his proposed role was to
be inferior to that of Commercial Director, RFML did not provide assurances to him that he
would indeed be Commercial Director both in name and in fact.
282. However, the dispute was not framed in this way. Instead, RFML pleaded that Mr Vercoe
was estopped from claiming any breach of contract by his conduct between February and 26 July
2004, or that he acquiesced in RFML's use of the Confidential Information referred to in the
September and November contracts in proceeding with the transaction without him or that he
waived any rights he had to object to them doing so. Mr Newey, for Mr Vercoe, submitted it
would not be fair to Mr Vercoe for the court now to analyse the case as one in which the
September and November contracts had been amended as set out above, so that Mr Vercoe was
bound to accept that RFML could proceed with the transaction with him in a lesser role: Mr
Vercoe had not had a fair opportunity to plead a case to dispute that the contracts had been
amended or to the effect that even if the contracts had been amended RFML had breached them
in their amended form. There is considerable force in this.
283. I have to consider the case as it was framed and argued before me. It seems to me that the
substance of RFML's case is that it acted reasonably after Mr Vercoe was told he would not be
CEO in February 2004 in seeking to proceed with the acquisition of H & T on the basis that Mr
Vercoe would have a role in the post-acquisition management as Commercial Director; that he
encouraged RFML to believe that he accepted it could continue to pursue the acquisition of H &
T on that revised basis; that in reliance on that belief it expended considerable time and effort in
pursuing that acquisition (and spent money in investigations and negotiations and ultimately
invested large sums to acquire H & T and SP); that it genuinely intended and sought to involve
Mr Vercoe in the post-acquisition management in the role of Commercial Director (with an
appropriate remuneration and equity package); that Mr Vercoe behaved unreasonably in late July
2004 and in effect walked away from the transaction; and that as a result it would now be
inequitable to allow him to seek to enforce rights under the September and November contracts
against RFML. In assessing whether it would be inequitable for Mr Vercoe to rely on his rights,
there is some overlap with the sort of factors which might have been relevant to any arguments
arising from a pleading that the contracts had been amended.
284. In my judgment, Mr Vercoe did not waive his rights under the September and November
contracts and is not estopped from relying on them against RFML. It was reasonable for him to

seek clarification of his role, remuneration and equity package from RFML in the way that he
did in July 2004. He had legitimate concerns that his position in the post-acquisition
management of H & T would not be at an appropriate level and that he would be exposed to an
unacceptable degree to managerial control by Mr Nichols (who had given evidence of profound
personal hostility to him) without sufficient constraints and protections in place from RFML,
with the result that any benefits he might receive from the transaction would be unduly
vulnerable to action by Mr Nichols and in constant jeopardy. RFML did not give him any or any
adequate assurances to meet these concerns. Mr Vercoe was entitled to try to bring these matters
to a head with RFML at the time and in the manner he did. Although Mr Cartwright took
exception to Mr Vercoe's resort to legal advice and reference to his legal rights in their
discussion on 26 July 2004, there was nothing unreasonable in Mr Vercoe's actions in the
position in which he found himself. In all the circumstances, it is not inequitable for Mr Vercoe
to rely on his contractual rights against RFML.
285. At the meeting between Mr Vercoe and Mr Cartwright on 26 July 2004 it was Mr
Cartwright who closed the meeting and in effect invited Mr Vercoe to leave. Mr Vercoe did not
walk away from the transaction, as alleged by RFML. The same is true in relation to the
correspondence after that meeting. The letter written by Mr Vercoe's solicitors (para. [245]
above) was reasonable in the circumstances, and did not indicate that Mr Vercoe was walking
away from the transaction. It was the letter dated 2 August 2004 from Eversheds on behalf of
RFML which finally terminated Mr Vercoe's involvement in the transaction.
Remedies for breach of contract
286. Since RFML did not plead that there had been any amendment of the September and
November contracts, and it would be unfair to Mr Vercoe to analyse the case as if there had
been, when it comes to assessment of remedies for breach of contract I think it is appropriate to
assess the position by reference to those contracts in unamended form.
287. The relevant breach by RFML of each of the September and November contracts was to
continue to make use of the Confidential Information referred to in those contracts for a purpose
(its acquisition of H & T and SP without including Mr Vercoe and Mr Pratt in the transaction)
which was not “the Permitted Purpose”. The usual approach to assessment of damages for breach
of contract is to assess compensation to put the innocent party in the position in which they
would have been had there been no breach of contract. Where there are different possible
outcomes (depending on circumstances) had a breach of contract been avoided, it may be
relevant to analyse the chances of different outcomes occurring: cf Allied Maples Group Ltd v
Simmons and Simmons [1995] 1 WLR 1602.
288. In this case, RFML could have avoided any breach of contract in relation to Mr Pratt in
March 2004 by itself ceasing to pursue the acquisition of H & T and SP (so that it made no
further use of the Confidential Information), by agreeing to proceed with the acquisition with Mr
Pratt involved as Commercial Director (relying on the managerial talents of Mr Middleton and
Mr Vercoe and others to keep the attendant risk associated with the involvement of Mr Pratt
within acceptable bounds) or by negotiating with Mr Pratt to vary or buy out his rights under the
September and November contracts to prevent the transaction proceeding without such

involvement on his part. Similarly, RFML could have avoided any breach of contract in relation
to Mr Vercoe in late July or early August 2004 by then ceasing to pursue the acquisition of H &
T and SP, by agreeing to proceed with the acquisition with Mr Vercoe involved as CEO (on the
footing explained in para. [286] above, or otherwise as Commercial Director) or by negotiating
with Mr Vercoe at that stage to vary or buy out his rights under the contracts. A possible
approach to the calculation of damages in each case might have involved an assessment of the
different values of these different outcomes to Mr Pratt and Mr Vercoe respectively, discounted
in light of the differing probabilities that each of them might in fact have occurred.
289. However, in order to limit the complexities of the case and the evidence and argument
required to resolve it, the parties ultimately adopted a common position before me to the effect
that I should assess damages by reference to what RFML should be taken to have agreed to pay
each of Mr Pratt and Mr Vercoe to obtain their consent to RFML using the Confidential
Information for a purpose other than the “Permitted Purpose” – i.e. I should apply the approach
to assessment of damages for breach of a negative contractual covenant (a promise not to do
something) which stems from the well-known decision of Brightman J in Wrotham Park Estate
Co. Ltd v Parkside Homes Ltd [1974] 1 WLR 798 (“Wrotham Park”); and see A-G v
Blake [2001] 1 AC 268 (“Blake”), especially at 282-286 per Lord Nicholls, and Experience
Hendrix LLC v PPX Enterprises Inc. [2003] EWCA Civ 323; [2003] 1 All ER (Comm) 830
(“Experience Hendrix”), especially at [45] per Mance LJ. Accordingly, in the circumstances of
this case, I consider that it is right to proceed on that basis.
290. Wrotham Park damages are not based on a simple assessment of what the parties to an
agreement would in fact have agreed as the price to be paid by the obligor to the obligee to
secure release from the negative covenant in question. On the facts in Wrotham Park it was
found that the obligee having the benefit of a restrictive covenant preventing the development of
certain land would not have agreed to any relaxation of the covenant so as to permit the
development of that land which was in fact carried out by the obligor. In assessing damages for
breach of the restrictive covenant the court constructed a hypothetical agreement, based on what
would have been a reasonable payment to make for relaxation of the covenant in all the
circumstances of the case, taking account of the profit which the developer expected to make and
also of the fact that the obligee had sat back while the land in question was auctioned as land fit
for development: [1974] 1 WLR at 815B-816B.
291. Important recent guidance on the approach to calculation of damages under the Wrotham
Park approach is given by the Privy Council in Pell Frischmann Engineering Ltd v Bow Valley
Iran Ltd [2009] UKPC 45, at [46]-[54]. In particular, it was emphasised at [49] that both parties
to the notional transaction to buy the release of the relevant contractual obligation “are to be
assumed to act reasonably”, and that the focus should primarily be on how the notional
negotiation would have taken place bearing in mind the information available to the parties and
the commercial context at the time that notional negotiation should have taken place ([50]-[53]).
292. On my reading of the authorities, where damages are to be awarded on a Wrotham Park
type basis, what is required from the court is an assessment of a fair price for release or
relaxation of the relevant negative covenant having regard to (i) the likely parameters given by
ordinary commercial considerations bearing on each of the parties (it would not usually be fair

for the court to make an award of damages on this basis by reference to a hypothetical agreement
outside the bounds of realistic commercial acceptability assessed on an objective basis with
reference to the position in which each party is placed, and see Pell Frischmann Engineering Ltd
at [53]); (ii) any additional factors particularly affecting the just balance to be struck between the
competing interests of the parties (see Brightman J's reference to the conduct of the beneficiary
of the restrictive covenant in Wrotham Park at 815H-816B as a factor tending to moderate the
award of damages in its favour and the reference of the Privy Council in Pell Frischmann
Engineering Ltd at [54] to the relevance of extraordinary and unexplained delay by the claimant);
and (iii) the court's overriding obligation to ensure that an award of damages for breach of
contract – which falls to be assessed in light of events which have now moved beyond the time
the breach of contract occurred and which may have worked themselves out in a way which
affects the balance of justice between the parties - does not provide relief out of proportion to the
real extent of the claimant's interest in proper performance judged on an objective basis by
reference to the situation which presents itself to the court (see the discussion in Experience
Hendrix at [27]-[30] of the special nature of the interest of the claimant which justified the award
of damages in Blake equivalent to the profits which Blake had made in publishing his book about
his treachery; the general discussion by Lord Nicholls in Blake at 282A-285H; and also compare
Ruxley Electronics and Construction Ltd v Forsyth [1996] AC 344).
293. Applying that approach to the facts of this case, I first consider the likely commercial
parameters for agreement on a fair price to be paid by RFML for release from the negative
covenant in clause 1(b) of each of the September November contracts.
294. In relation to Mr Pratt, in early to mid-March 2004 the parties were in a position where
Cash America had shown serious interest in RFML's approach to buy H & T and SP; but it was
before detailed due diligence had been conducted. The possibility that a valuable transaction for
RFML might result from the approach to Cash America had moved beyond being purely
speculative, but there was still a considerable range of possible things (such as adverse
information emerging during due diligence, the possibility that other bidders might come
forward) which might lead to the transaction being aborted. Also, even if the transaction did
proceed, RFML would have invested considerable sums with the risk that it might not be
possible to manage H & T and SP more profitably, contrary to its hopes. On the other hand,
RFML's assessment at the time, after weighing all the risks, was that this was likely to be a
profitable transaction for it, with which it was anxious to proceed.
295. Mr Pratt was in a weak financial position, in that he had given up his employment in May
2003 and had been managing for a considerable time without paid employment, counting on the
possible benefits he might receive as a result of involvement in the transaction. He would have
been conscious that if it came to a serious dispute with RFML he might well have difficulty in
financing litigation against it. However, he would also have been keen to extract as much as he
reasonably could in a negotiation with RFML to release it from its obligations to him.
296. In relation to Mr Vercoe, in late July and early August 2004 events had moved on and the
transaction looked still more attractive to RFML. RFML had conducted extensive due diligence
and liked what it found on review of the detailed financial and management information which
had been made available to it; it liked the senior management combination of Mr Middleton and

Mr Nichols which was now in place; and it had agreed exclusivity with Cash America and was
close to finalising the acquisition of H & T and SP. Most of the uncertainties associated with the
pre-acquisition phase of a transaction had been eliminated or contained within satisfactory limits.
However, there remained substantial risks for RFML related to how well H & T and SP might do
in the post-acquisition phase before RFML realised its investment and sold the companies.
297. Mr Vercoe's position at that time was similar to that of Mr Pratt referred to in para. [295]
above.
298. In assessing the likely commercial parameters for an agreement in a Wrotham Park type
case it may be relevant to take expert evidence into account: see Experience Hendrix at [46]. The
relevance of expert evidence is likely to be greatest where the notional agreement on a fair price
is closely analogous to normal commercial bargains in an established market; it may be much
less helpful, or not relevant at all, in unusual one-off cases where there is nothing equivalent to a
going rate for the type of notional transaction under consideration.
299. In this case, as it came to be argued by the parties, the expert evidence adduced on each side
was of only limited assistance and in any event the notional agreement to be constructed by the
court lay more at the unusual and particular end of the spectrum, where expert evidence is less
relevant. For RFML, Mr Ascott expressed his opinion about his understanding of the rights and
obligations of the parties under the contracts and more generally, but since there was no pleaded
case that there was some customary understanding in the market regarding the meaning and
effect of the terms of the contracts, I did not find this of assistance. I thought, rather, that it was
appropriate to make my own assessment of the rights and obligations of the parties. So far as
concerns the damages to be awarded on a Wrotham Park basis, Mr Ascott's report did not
identify the rights of Mr Pratt and Mr Vercoe as I have found them to be, and he did not address
the question of what might be paid by a party bound by those rights to secure release from them.
300. For the Claimants, the report of Mrs Fowler was addressed to an assessment of the value of
the Confidential Information, in the sense of the price that a willing buyer would have been
willing to pay to acquire the information. The date she considered relevant for this assessment
was the autumn of 2003 (i.e. when the MBI team made their approach to RFML). She identified
three scenarios which in her view represented reasonable proxies for the value of the
Confidential Information at that time, and assessed the likelihood that each of them might have
occurred. These scenarios were (i) Mr Vercoe becomes CEO and Mr Pratt becomes Commercial
Director and are awarded a combined equity stake accordingly (a total stake of 10%: 7% for Mr
Vercoe and 3% for Mr Pratt); (ii) Mr Vercoe becomes Commercial Director and Mr Pratt
becomes a less senior director and are awarded equity accordingly (7% in total); and (iii) Mr
Vercoe becomes Commercial Director and Mr Pratt does not become a director, with allocation
of appropriate equity (3% in total, i.e. for Mr Vercoe alone). As the case on remedy ultimately
came to be argued, this evidence was of limited assistance because addressed to the wrong date
and the wrong issue: she assumed that Mr Vercoe and Mr Pratt, or Mr Vercoe alone, would
actually be involved in the transaction, whereas what the court was invited to assess was the
price to be paid for them not to be involved in the transaction.

301. Mr Ascott and Mrs Fowler gave oral evidence going to one important issue bearing on the
assessment which the court has to make, namely whether RFML would have been likely to seek
to buy the release of Mr Pratt's and Mr Vercoe's rights with a cash payment or by allocating
equity to them. The Claimants submit that the notional price which RFML would have paid
would have taken the form of an agreement to allocate equity to them, rather than pay a sum in
cash in March 2004 (to Mr Pratt) or in July or August 2004 (to Mr Vercoe, or – if I am wrong in
my conclusion regarding Mr Pratt's acceptance of the repudiatory breach by RFML in March
2004 – to Mr Vercoe and Mr Pratt). Mrs Fowler's evidence supported that case. She pointed out
that venture capital companies generally dislike spending money where they can avoid it, and
prefer to share the risks associated with the transactions in which they become involved.
Therefore, they tend to negotiate contingency fee arrangements with advisers (as RFML did in
this case), so that fees only become payable if a transaction actually proceeds, and incentivise
management with equity or options which will only give a return if the business increases in
value for them (as, again, RFML did in this case). In her view, it was unlikely that RFML would
have sought to buy release from the rights of Mr Vercoe and Mr Pratt in this case by a money
payment; rather, it would have sought to have paid a price in the form of allocation of equity in
some form, so that they shared the risks which RFML would be bearing in taking the transaction
forward and would only receive money if the transaction proved to be profitable for RFML.
302. RFML, by contrast, submitted that it would have been more likely to buy the release of Mr
Vercoe's and Mr Pratt's rights for (modest) cash payments rather than by allocation of equity
rights. Mr Ascott supported that case, pointing out that venture capital companies generally use
the equity pool usually available for allocation to management in management buy-out and buyin transactions (typically between about 10% and 20%) to incentivise the managers who are
actually retained to work in the business, so that they are rewarded for working hard to make the
investment a success for them and the venture capital company funding the transaction. As a
general point that is undoubtedly correct, but it does not distinctly address what would be likely
to have happened in the particular and unusual circumstances of the present case, on the footing
that RFML would have had to buy its release from the contractual rights of one set of managers
(Mr Vercoe and Mr Pratt) to allow it to proceed with the transaction with another set of
managers (in particular, Mr Middleton and Mr Nichols).
303. I am very doubtful that resolution of this issue is greatly assisted by expert evidence, other
than in so far as it might provide guidance of the sort of returns from investment which venture
capital companies typically seek to achieve and regard as the necessary incentive for accepting
the risks associated with the sort of transactions in which they become involved. More naturally,
on an issue of this kind, in the course of a trial one might expect the witnesses to be asked how
they would have been likely to react to particular situations and the court would then assess their
evidence in the light of all the other evidence in the case. Here, however, for reasons I cannot
speculate about, none of Mr Vercoe, Mr Pratt, Mr Cartwright and Mr Slatter was asked how he
would have reacted to proposals that the rights of Mr Vercoe or Mr Pratt should have been
bought out with shares or cash. I therefore look to the wider evidential picture in order to decide
what would have been likely to have happened.
304. In my judgment, there are strong reasons to conclude that it would have been very likely
that the parties would have agreed that Mr Pratt's and Mr Vercoe's contractual rights should be

bought out by RFML granting them an equity allocation in relation to H & T. Five points are of
particular relevance to that assessment:
•

i) RFML reckoned, both in early March 2004 and still more in July/August 2004, that
the acquisition of H & T was very attractive, and would have been anxious to find a
way to proceed with the transaction at least cost and risk to itself;
•

ii) In early March 2004 (in Mr Pratt's case) and in late July/early August 2004 (in Mr
Vercoe's case) RFML would have been very conscious that it was, as in any venture
capital transaction, taking a considerable financial risk. The risk that the proposed
transaction might fail would have been greater in March (before full due diligence had
been conducted), and at that time I think that for reasons similar to those which caused
RFML to seek to negotiate contingency fees with its advisers (so as to avoid RFML
having to bear large expenses if the transaction did not proceed) it would have sought
to negotiate a highly contingent arrangement with Mr Pratt as well, best achieved by
the grant of equity, which would have exposed Mr Pratt to the risk that the transaction
might not proceed and to the risk that (if it did proceed) it might not prove to be
profitable. Mr Pratt refused a cash offer of £30,000 by RFML at the time, and any
agreement on a cash payment would have been likely to have to be very much higher.
RFML would not have wished to spend large sums of cash at that stage. The position
had changed somewhat by late July 2004 (when Mr Vercoe was excluded from the
transaction), in that due diligence had been completed, RFML had exclusivity in its
negotiations with Cash Amercia and was confident the transaction would indeed
proceed. But it still faced significant financial uncertainty whether the transaction
would prove to be profitable which, in my view, it would have been keen to lay off
onto Mr Vercoe if it could. RFML would not have wished to pay Mr Vercoe the large
sum of cash which he would have been likely to have demanded for loss of his
contract rights at that stage;
•

iii) At those times (and, indeed, probably from the outset: see para. [137] above), Mr
Vercoe and Mr Pratt appreciated that there was in practice no other funding party
apart from RFML in a position to carry through an acquisition of H & T from Cash
America. Accordingly, they would have been realistic in trying to negotiate an
arrangement which RFML would find acceptable and allow it to proceed, recognising
that that would probably require them to take the risk of some sort of equity
arrangement;
•

iv) Mr Vercoe and Mr Pratt had, by their actions in leaving Rockingham and
dedicating themselves to Project Scrooge for a considerable period without paid
employment, shown themselves to be risk-takers. They acted in this way because they
hoped for a very large payout if the transaction went ahead and was profitable. To be
satisfied with a cash payment from RFML, they would have wanted large sums to
reflect the high value which they believed the opportunity they had brought RFML to
acquire H & T represented for RFML, and it was very unlikely that RFML would
have found the making of such payments to be an attractive way of dealing with the
problem. On the other hand, if confronted with a choice between the sort of modest
cash pay-off which is all that it is likely RFML would have proposed to them as a cash
settlement in March or July 2004 and an allocation of high risk equity, but with the
prospect of a high return, I think it is very probable they would have chosen the
allocation of equity as their preferred option;
•

v) According to the evidence of Mr Ascott, the internal rate of return which venture
capital companies typically require to be forecast before regarding a transaction as
acceptable is of the order of 30%-40%. As RFML's internal investment reports of 16
April 2004 and 20 July 2004 (paras. [202]-[203] and [236] above) indicated, RFML
expected as its most realistic estimate (base case) to achieve an internal rate of return
on the acquisition and disposal of H & T of 29% then 31.2%-33.4% respectively, in
relation to the acquisition of a business which was rather less risky than in many other
transactions (para. [203] above). The way in which RFML planned to structure its
investment (and hence its return from the transaction) was for there to be a relatively
small amount of equity and a much larger investment by way of subordinated loan
notes subscribed by RFML carrying a high rate of interest, which would be paid out
before returns on equity. I accept Mr Newey's submission that this had the effect of
making RFML's overall return from the transaction relatively insensitive to the
amount of equity which might be allocated to others (incumbent management or, as
necessary, to buy release from the rights of Mr Vercoe and Mr Pratt). This meant that
on its own investment calculations RFML had a considerable degree of flexibility to
allocate equity to others without taking its own calculated internal rate of return below
an acceptable level. Allocation of equity to Mr Pratt and Mr Vercoe at the relevant
times would have been a comparatively painless way for RFML to buy release from
its obligations. The existence of a degree of flexibility in relation to allocation of
equity was in fact demonstrated later on, when RFML increased its offer of equity to
Mr Nichols from 5% to 7%, hence increasing the total equity allocation to
management from 15% to 17%. It is also relevant here to appreciate that Mr Nichols
and the incumbent management had long had an opportunity to try to arrange a
management buy-out, but had not managed to do so, and that other good quality
external managers could (if necessary) be found by RFML (Mr Middleton in fact at
one point had in mind someone specific, other than Mr Nichols, who would have
made a good CEO in the post-acquisition management). In my view, RFML's
perception was that in proceeding with the transaction it would be providing the
incumbent management with a great opportunity to make potentially large gains from

their involvement in H & T's business in addition to continuing to earn their ordinary
salaries, in circumstances where they had failed to achieve such an opportunity for
themselves, and that it would therefore have considered that it was armed with strong
arguments to persuade Mr Nichols and the other managers that (if it was necessary to
do so in order to allow the transaction to proceed) they should be prepared to share the
pool of equity available for management with Mr Vercoe and Mr Pratt for the
allocation of equity to buy release from their rights.
305. The dispute between the parties on the issue whether the payment to buy release from Mr
Vercoe's and Mr Pratt's contractual rights would have taken the form of cash or the allocation of
equity (which, in practice, would have involved granting them contractual rights either to receive
equity if the transaction proceeded or to receive payments by RFML in future, formulated so as
to mimic the commercial effect of being assigned equity rights without actually making them
shareholders) has considerable practical significance. This is because of the great success of the
venture and the large profits realised for equity holders when H & T and SP were eventually
sold. In broad terms, I was told that each 1% in equity in H & T fetched about £344,000 when
sold; it is unclear on the information available to the court at present what each 1% of the equity
in SP fetched when it was sold. It is very unlikely that RFML would have been prepared to offer
Mr Pratt (in March 2004) or Mr Vercoe (in July/August 2004) cash payments of anything like
that amount.
306. I conclude that in all probability any commercial deal between RFML, Mr Pratt and Mr
Vercoe would have been concluded on the basis of an equity allocation by RFML to each of
them. In my view, it is then appropriate to assess the damages payable by RFML by reference to
the amount of the equity allocation which would have represented a reasonable price for RFML
to buy release from Mr Pratt's then Mr Vercoe's contractual rights at the relevant times. I adopt
that approach by application of ordinary principles for the assessment of damages. I would add
that it is also an approach powerfully underwritten by the decision of the House of Lords in
Golden Strait Corpn v Nippon Yusen Kubishika Kaisha [2007] UKHL 12; [2007] 2 AC 353.
307. I first consider the payment, in terms of allocation of equity, which would have represented
a reasonable price at which RFML should be deemed to have bought release from Mr Pratt's
contractual rights in early March 2004. Mr Pratt was at that time entitled to say that his
contractual right was to be involved in the transaction, if it proceeded, in the position of
Commercial Director in the post-acquisition management. He had not impressed RFML or Mr
Middleton as a potential manager, and that point could fairly have been made by them in a
negotiation with him as tending to reduce the amount which he could reasonably have hoped to
gain from the transaction even if he remained involved in it. Also, RFML could fairly have made
the points that when his rights were bought out he would not be contributing so effectively to the
future success of the business as the post-acquisition managers would; that it was important that
reasonable levels of equity be made available to incentivise those managers for the benefit of
everyone with an interest in the transaction; and that all this meant that he could not expect the
same level of equity allocation as might otherwise be granted to an attractive management
candidate at Commercial Director level in ordinary circumstances, where there was not the
complication of part of the equity pool having to be used to buy release from rights of someone
who would play no future part in contributing to the profitability of the venture.

308. On the other hand, as Mr Pratt could reasonably have responded, he had had a significant
role and had devoted considerable time and effort in developing the business opportunity from
which RFML hoped to benefit and the primary way in which post-acquisition management
would be rewarded for their contribution to the business would be by way of payment of salary,
which he was going to have to forego (although no doubt part of the value of this could have
been reflected in an arrangement that Mr Pratt would not have to contribute cash for his equity
allocation, and RFML could also have observed that he would not be exposed to the risk of
losing his equity rights upon leaving or expulsion from the company in the period after its
acquisition until the investment was realised). Mr Pratt could have argued that these factors
tended to make his position different from, and in certain respects more valuable than, that of an
ordinary manager appointed to a position post acquisition.
309. In my judgment, assessing the whole picture and weighing up such arguments on each side,
the reasonable price at which RFML should be taken to have bought release from Mr Pratt's
contractual rights is in return for an equity allocation (or equivalent) of 2.5% in the acquisition
vehicle in relation to H & T and SP. In reaching this view, I have in mind that RFML were later
prepared to offer Mr Vercoe 3% of the equity in the role of Commercial Director and 3% to Mr
Hughes as Finance Director. I also have regard to the evidence of Mrs Fowler that an equity
allocation of the order of 3% to 5% would have been reasonable, by reference to usual industry
expectations, for a person appointed to a position like that of Commercial Director. I have
applied a small discount to take account of balance of the principal arguments on both sides set
out above.
310. This gives a sum of about £860,000 by way of damages payable to Mr Pratt in respect of H
& T plus 2.5% of the realised value of SP upon its sale in July 2007. The basis of assessment I
have chosen will affect the period over which interest on those sums should be paid, since he
would only have received that money when RFML sold H & T (and received the proceeds of
sale on 11 May 2006) and then SP (proceeds of sale received on 2 August 2007). I will look to
the parties to seek to agree the appropriate order in light of this judgment.
311. In my view, the assessment that a reasonable price at which RFML should be taken to have
agreed to buy release from Mr Pratt's contractual rights would have been in the form of an equity
allocation and in an amount of 2.5% of the equity is further supported by reference to
considerations of general fairness of the kind to which Brightman J had regard in Wrotham Park.
It should be assumed that neither party would have sought to extract a ransom price from the
other (see Pell Frischmann Engineering Ltd at [49]). Further, the plaintiff in Wrotham Park had
made some contribution to the situation in which the defendant had developed land in breach of
the relevant restrictive covenant by failing to intervene at the time the land was auctioned as land
suitable for development and purchased by the defendant, and Brightman J took account of that
as a factor which tended to moderate the court's assessment of the hypothetical reasonable price
and the amount of damages to be awarded: see [1974] 1 WLR at 815H-816A. In the present case,
I have found that RFML contributed to the situation in which Mr Vercoe and Mr Pratt chose it as
the venture capital company to pursue the transaction and came to commit themselves (for all
practical purposes) irrevocably to RFML over time, by a lack of candour amounting to shabby
and underhand treatment and by lies in the letter of intent. In Wrotham Park the plaintiff's
inaction tended to undermine the defendant's appreciation of the risks it was running, and that

was taken to be relevant as a moderating factor in the award of damages; so in this case, RFML's
acts and omissions undermined the Claimants' appreciation of the risks they were running in
embarking on the venture with RFML and by similar, but converse, reasoning this is a factor
which properly underscores the legitimacy of making a comparatively generous assessment of
the price in the notional agreement and of the award of damages due to Mr Pratt. I derive
comfort from this consideration that my assessment of the damages payable to Mr Pratt is at
broadly the right level.
312. I also consider that, stepping back and making a general evaluation, this assessment of the
amount of damages payable to Mr Pratt properly and proportionately reflects the true extent of
his interest in the transaction as reflected in his contractual rights under the September and
November contracts and is reasonable to expect RFML to pay, in light of the profits that the
acquisition of H & T and SP brought for it and the Rutland Trusts associated with it. In my view,
a damages award on the basis and in the broad amount I have indicated strikes a fair balance
between Mr Pratt and RFML, having regard to the contribution of Mr Pratt to the transaction up
to 8 March 2004 and the extent of his contractual rights at that time and the commercial risks
assumed by RFML and its contribution to securing the deal with Cash America and the
contribution of RFML and others to the successful management of H & T and SP after their
acquisition.
313. I reject the suggestions by RFML that the proper award of compensation for Mr Pratt
should be framed by reference to the £25,000 to £30,000 which RFML was prepared to offer Mr
Pratt when it ejected him from the transaction or by some form of modest reasonable payment
(analogous to a quantum meruit) assessed by reference to the time spent by Mr Pratt working on
the transaction. As to the first, RFML did not come up with that proposed payment in recognition
of the need to buy release from Mr Pratt's contractual rights, but as an ex gratia payment - it
represented the minimum which RFML thought Mr Pratt might accept to go away quietly. In my
view, such a unilateral offer, not made as the result of any process of fair negotiation with Mr
Pratt and not based on any recognition of his true contractual rights, provides no useful guidance
as to the reasonable price which the court should now assess as the value of Mr Pratt's rights.
314. As to the second suggestion, it does not properly reflect the significance of Mr Pratt's
contractual rights, both for him and for RFML. Mr Pratt had embarked on the venture not to earn
some sort of reasonable daily rate of remuneration for his work on the bid, in the manner of a
consultant engaged by RFML, but in order to participate in the large hoped-for benefits if the
transaction proceeded. Assessment of a reasonable price in terms of an equity participation in the
transaction better reflects the true significance and value for Mr Pratt of his rights under the
September and November contracts to participate in the transaction if RFML proceeded with it.
From RFML's point of view, it was bound to allow Mr Pratt to be involved in the transaction as
Commercial Director if it proceeded with it, and it wished to proceed without him being involved
in that or any capacity. RFML could not reasonably have expected Mr Pratt to give up the large
future benefits which he hoped for under the contracts, so as to free RFML to proceed with the
transaction, in return only for a comparatively meagre payment rate for his work in the past up to
March 2004; and the value to RFML of being able to free itself from its obligations to him was
also far greater than that.

315. Moreover, the information (and the opportunity associated with it) which Mr Vercoe and
Mr Pratt provided to RFML was not in the nature of information which any consultant in the
market might have provided (such that the value of the information, and of their rights in relation
to it, might be assessed by reference to the sort of fee a consultant might have charged – which
would be broadly analogous to the sort of quantum meruit fee which RFML submits is
appropriate here). On the contrary, it was something special, not generally available in the
market, which gave RFML a huge advantage in finding a viable and profitable acquisition target.
Therefore, the reasoning of the Court of Appeal in Seager v Copydex Ltd (No. 2) [1969] 1 WLR
809, esp. at 813B-F per Lord Denning MR, indicates that a mere quantum meruit payment would
not be appropriate. This reinforces my view that an assessment of compensation by reference to
an equity participation is appropriate in the circumstances of this case.
316. For completeness I should add that, if I am wrong in my judgment that Mr Pratt accepted
RFML's repudiatory breach of contract in March 2004 (so that in fact he retained his primary
rights under the September and November contracts in late July and early August 2004 when
RFML repudiated those contracts in relation to Mr Vercoe and - on this hypothesis - Mr Pratt as
well), I would still have made the same assessment of the quantum of damages. By the later
stage, RFML was still more keen to proceed with the transaction (for reasons already set out
above), but it could have pointed out that by that stage others had made a greater contribution to
the development of a successful bid than had Mr Pratt, who had made no contribution since
March 2004. I think the changes in the arguments and counter-arguments regarding a fair price
for RFML to buy out Mr Pratt's shares at that later stage would broadly have cancelled each
other out, leaving the same hypothetical reasonable price.
317. I turn, then, to consider the allocation of equity which would have represented a reasonable
price at which RFML should be deemed to have bought out Mr Vercoe's contractual rights in late
July or early August 2004.
318. At that stage in the transaction, Mr Vercoe was entitled to say that his contractual right was
to be involved in the transaction in the position of CEO in the post-acquisition management: see
para. [286] above (no amendment of the September or November contracts was pleaded or
debated in evidence or argument, so in my view this is the fair basis on which to assess the
damages due to Mr Vercoe). Mr Vercoe had impressed RFML and Mr Middleton as a potential
dynamic manager, but they did not consider he had sufficient experience to merit entrusting him
with the role of CEO. This point could fairly have been made in a negotiation with him as
tending to reduce the amount which he could reasonably have hoped to gain from the transaction
even if he remained involved in it, since even if he had been appointed as CEO he would have
required significant managerial support from Mr Middleton and others to carry out that function,
and so could not expect to be rewarded as fully as a CEO who did not have that weakness. Also,
as with Mr Pratt, RFML could fairly have made the points that when Mr Vercoe's rights were
bought out he would not be contributing to the future success of the business and that the postacquisition managers would need to be incentivised with equity, so reducing the amount which
might be available to buy out his rights. RFML could also reasonably have pressed the point that
by that stage the banks supporting the transaction attached considerable weight to the desirability
of Mr Nichols being involved in the role of CEO, so that for the transaction to proceed there
should be some setting off of the equity Mr Vercoe might hope to extract as the price for

releasing RFML from its obligations against that which would need to be allocated to Mr
Nichols to retain him as CEO.
319. On the other hand, Mr Vercoe could reasonably have responded (as he did in fact press
upon RFML) that he was the key figure in identifying and developing the business opportunity
and had devoted considerable time and effort to doing so, for the benefit of RFML, Mr Nichols
and the incumbent management. Mr Vercoe could reasonably have pointed out that a
consequence of having his rights bought out by RFML would be that he was not rewarded by
payment of a high salary as CEO and that he lost the opportunity to develop his business career
and profile in that position which had been part of the benefits he had reasonably expected to
receive by bringing the business opportunity to RFML. These would have been powerful
arguments for Mr Vercoe in the hypothetical negotiation, and RFML (if acting reasonably)
would have had to acknowledge their force.
320. Assessing the overall picture and weighing up such arguments, I conclude that the
reasonable price at which RFML should be taken to have bought out Mr Vercoe's contractual
rights is for an equity allocation (or equivalent) of 5% in the acquisition vehicle in relation to H
& T and SP. In reaching this view, I have in mind that RFML was at about this stage prepared to
offer Mr Nichols 5% of the equity as its opening offer to him in the role of CEO, which tends to
support the view that the reasonable allocation for someone in that position would have been at
about that level. I again also have regard to the evidence of Mrs Fowler, which was to the effect
that in relation to a CEO an equity allocation of the order of 5% to 7% would have been
reasonable, by reference to usual industry expectations. I have taken a figure at the lower end of
that scale to take account of the principal arguments on both sides as set out above.
321. On the basis of an assumed allocation of equity of 5%, the damages due to Mr Vercoe will
be about £1.72 million in respect of H & T plus 5% of the realised value of SP upon its sale in
July 2007. My assessment of damages on this basis is also supported by a similar process of
reasoning as is set out at paras. [311]-[315] above in relation to Mr Pratt. For similar reasons to
those set out in para. [313] above, the fact that in July 2004 RFML was considering making a
unilateral payment of £100,000 to Mr Vercoe in recognition of the importance of his role in
introducing the transaction to it is not an appropriate guide to the amount of the reasonable price
to be assessed by the court; it is, rather, a matter which in my view tends to show that RFML
(unsurprisingly) felt constrained to acknowledge the significance Mr Vercoe's role in introducing
the transaction to RFML, and hence tends to support my conclusion that in the hypothetical
negotiation analysed above it would have agreed a grant of significant equity to Mr Vercoe as the
reasonable price for buying release from his contractual rights.
322. Finally, to avoid any doubt on the point, I should add that RFML's payment of a fee to M &
S and Magus has no bearing on the extent of its obligations to Mr Vercoe and Mr Pratt. That fee
was not requested on their behalf nor received for their benefit.
(ii) Confidential Information
323. The information which the Claimants supplied to RFML in September 2003 identifying H
& T as a serious and attractive potential target for an acquisition by a venture capital company

was confidential information. It was not generally known in the market that Cash America might
be open to an offer to buy H & T from it, and Mr Vercoe and Mr Pratt had conducted their own
research and analysis to identify objective grounds to support such a thesis and to present it in
coherent form to the venture capital companies which they approached. This information was of
commercial value. It had the necessary quality of confidence about it, was imparted to RFML in
circumstances importing an obligation of confidence (which was the subject of and was
confirmed and defined by the bargain between the parties set out in the September contract and
then again in the November contract) and RFML made use of it for purposes which were not
authorised (i.e. to carry forward the transaction and then acquire H & T and SP without involving
Mr Pratt and Mr Vercoe – which were purposes different from “the Permitted Purpose”): Coco v
A. N. Clark (Engineers) Ltd [1968] FSR 415, 419-421.
324. The confidential information identifying the business opportunity was the product of ideas
and work by Mr Vercoe and Mr Pratt. Mr Middleton did not contribute to it; he simply agreed to
allow his name to be used in the Business Plan as proposed Chairman.
325. In my view, the confidential information supplied by the Claimants to RFML was not
confined to the identification of the business opportunity. Mr Vercoe and Mr Pratt had analysed
the sub-prime market and, so far as was practicable by reference to publicly available material,
the business of H & T. They had also devoted considerable thought to producing a business plan
setting out ideas how the business of H & T might be developed and improved. The fruits of this
research and thinking were set out in the Business Plan and were also of commercial value.
RFML found the business ideas deployed in the Business Plan to be a useful outline of a plan to
improve the profitability of H & T, and made use of it (and the presentation slides which
summarised it) by forwarding it on to the banks from whom RFML was seeking to attract
funding support for the acquisition. The business ideas for the development of H & T's business
contained in the Business Plan constituted “information of commercial or industrial value …
given on a business-like basis … with some avowed common object in mind” (Coco v Clark at
421), namely the potential acquisition and management of the business of H & T with a view to
selling it at a profit, and RFML was bound by an obligation of confidence in relation to it.
326. As regards the identification of the business opportunity to acquire H & T and SP, RFML
made use of that confidential information to acquire those companies. It also passed on that
information to the Rutland Funds, who made use of it by participating in the acquisition of those
companies. The Rutland Funds learned about the opportunity through Mr Cartwright, who fully
appreciated that the information was information in relation to which obligations of confidence
existed limiting the use to which it could be put. Mr Cartwright was also a member of the organs
which made decisions for the various Rutland Funds regarding their participation in the
acquisition of H & T and SP. His knowledge of the transaction, of the information relating to it
provided by the Claimants and of the circumstances giving rise to obligations of confidence in
relation to it is to be attributed to the Rutland Funds. Those Funds accordingly were bound by the
same obligations of confidence in relation to the information as were RFML and Mr Cartwright
personally. The Rutland Funds and Mr Cartwright made use of the confidential information
identifying the business opportunity when they invested to acquire H & T and SP.

327. So far as concerns the confidential information in the form of preliminary business ideas for
the development of H & T's business set out in the Business Plan, RFML made use of that in
deploying it to attract the interest of supporting banks. However, after RFML conducted full due
diligence in relation to H & T and SP, the preliminary ideas in the Business Plan were
superseded by work on a new business plan carried out by the proposed post-acquisition
management excluding Mr Vercoe and Mr Pratt and without significant reference to their
Business Plan. Once H & T had been acquired, it was the ideas contained in that new business
plan (drawn in large part from the incumbent management, who now had access to better capital
resources to put their ideas into practice) and developed in the light of practical experience which
were put into effect and which resulted in the successful development of H & T's business.
328. In my view, these aspects of the case tend to confirm the validity of my assessment of the
compensation due to Mr Vercoe and Mr Pratt for breach of contract, set out above. They also
support the analysis below as to the proper basis on which they should be compensated for the
unauthorised use by RFML, Mr Cartwright and the Rutland Funds of the confidential
information supplied to them in the Business Plan. Mr Vercoe and Mr Pratt had brought RFML
the idea for what proved to be a very profitable business opportunity which RFML would not
have identified for itself, but RFML and other managers were responsible for making that idea
into a reality and for the effective management of the business to create additional value in it.
The appropriate notional price for RFML to buy release from Mr Vercoe's and Mr Pratt's
contractual rights is the price to allow RFML to be in a position to take forward the business
opportunity for itself, without requiring that notional price to be increased as a result of
according significant additional value to RFML having the right to use Mr Vercoe's and Mr
Pratt's preliminary ideas about how the business of H & T might be developed.
329. Turning to the Claimants' claim for relief based on breach of obligations of confidence, four
matters call for comment. First, each of RFML, the Rutland Funds and Mr Cartwright acquired
the confidential information in the Business Plan (including, in particular, the information
regarding the identity of H & T as a viable and attractive target for acquisition) in circumstances
in which an obligation of confidentiality arose in relation to them. The obligations owed by
RFML in relation to the confidential information provided to it were confirmed and defined by
the September contract and the November contract, and merge with the obligations of RFML
under those contracts. Where parties to a contract have negotiated and agreed the terms
governing how confidential information may be used, their respective rights and obligations are
then governed by the contract and in the ordinary case there is no wider set of obligations
imposed by the general law of confidence: see e.g. Coco v Clark at 419. In my view, that is the
position here as between the Claimants and RFML.
330. Mr Cartwright and the Rutland Funds were not party to the September and November
contracts. However, Mr Cartwright and (through him) the Rutland Funds were aware of the
scope of the obligations set out in those contracts defining the uses to which the confidential
information could (and could not) be put. This was part of the circumstances in which they came
to have the confidential information and colours the extent of the obligation of confidence
properly to be found to have arisen in respect of each of them. As with RFML, I consider that the
obligations of Mr Cartwright and the Rutland Funds in relation to the confidential information in
their hands are to be taken as defined by the September and November contracts. Specifically,

Mr Cartwright and the Rutland Funds were entitled to make use of the confidential information,
but only for “the Permitted Purpose” of an acquisition of H & T and SP involving Mr Vercoe and
Mr Pratt. Moreover, since RFML was the contracting party which assumed the primary
obligations of confidence in relation to the confidential information, and in effect represented the
interests of the Rutland Funds and acted by Mr Cartwright throughout, there is no good reason to
impose any wider obligation of confidence or to allow any more extensive remedies against the
Rutland Funds and Mr Cartwright than are available against RFML.
331. Second, each of RFML, Mr Cartwright and the Rutland Funds made unauthorised use of
that confidential information by proceeding to participate in the acquisition of H & T and SP
without including Mr Vercoe and Mr Pratt, and so each of them is liable to the Claimants for
breach of such obligation of confidentiality.
332. Third, it is necessary to address an important submission by Mr Newey to the effect that the
appropriate remedy for the breach of confidence in this case is that the Defendants should be
obliged to account to the Claimants for the profits they made from their acquisition and later sale
of H & T and SP (after some appropriate allowance in relation to their own time and effort in
carrying through the acquisition and sale successfully). This is of great practical significance,
because of the large profits made by the Defendants. If an account of profits is to be ordered, Mr
Vercoe and Mr Pratt would receive very much more money than the sums payable as damages
for breach of contract referred to above.
333. Mr Newey submitted that in relation to the Claimants' claim based on breach of obligations
of confidentiality they had a complete discretion to choose between claiming compensation
assessed by reference to the loss of the notional transaction to buy release from their rights
analysed above and claiming an account of profits. He relied in particular upon Peter Pan
Manufacturing Corporation v Corsets Silhouette Ltd [1964] 1 WLR 96, 106 per Pennycuick J (in
a case where the claimant had supplied the defendant with confidential information regarding the
design of a brassiere and the defendant made unauthorised use of that information to
manufacture and sell brassieres according to that design, the judge said that the claimant had the
right to elect to claim either damages or an account of profits) and Siddell v Vickers [1892] RPC
152, CA (a claimant in a breach of patent case has a right to elect to take damages or an account
of profits: 162 per Lindley LJ). In the alternative, if the court has power to control the choice
between those forms of relief, he submitted that in this case an account of profits was appropriate
and should be ordered.
334. I do not accept either of these submissions. As to Mr Newey's primary submission, I
consider that it has long been recognised that in relation to a claim based on breach of confidence
there are circumstances in which the claimant will not be allowed to choose a remedy in the form
of an account of profits, and may be confined to an award of damages (which will often be
assessed by reference to the value of a notional reasonable agreement to buy release from the
claimant's rights, as in relation to the breach of contract claim in this case). Recent developments
in the law and wider considerations of justice tend to reinforce this approach.
335. The first obstacle for Mr Newey is the decision of the Court of Appeal in Seager v Copydex
Ltd [1967] 1 WLR 923. In that case the claimant had come up with an idea for a design for a new

type of carpet grip and had provided the defendant with confidential information about that
design in the course of negotiations for the defendant to market his grip; the negotiations came to
nothing, but a little later the defendant started to manufacture and sell its own new carpet grip,
which the court found had been designed by the defendant by making unauthorised use of the
claimant's confidential information without appreciating that it was breaching its obligations to
him. The claimant claimed “an inquiry as to damages by reason of the defendants' breaches of
confidence … or alternatively an account of profits” (see p. 924F), and thus appears to have been
claiming the right to elect between those two remedies. The Court of Appeal found there had
been a breach of confidence by the defendant, but that the appropriate remedy was for damages
to be awarded, not an account of profits: see in particular 931H-932A per Lord Denning MR:
•

“[The recipient of confidential information] should not get a start over others by using
the information which he received in confidence. At any rate, he should not get a start
without paying for it. It may not be a case for injunction or even an account, but only
for damages, depending on the worth of the confidential information to him in saving
him time and trouble;”
he then analysed the frame of mind of the defendant and gave judgment for damages to be
assessed.
336. Mr Newey submitted that the court in that case did not actually decide that the claimant
should be confined to an award of damages. I do not agree. In my view it is clear from the way in
which the claimant had pleaded his case for a remedy in the form of an award of damages or an
account of profits, from the terms of what Lord Denning said at p. 932 and from the order the
court made that the court positively decided the claimant should be limited to that remedy, even
though he had asked for what might well have been a far more valuable remedy of an account.
The court did not give the claimant an opportunity to elect between these different remedies.
This is the way in which the case has been interpreted by a range of commentators, correctly in
my view: see Goff & Jones, The Law of Restitution, 7th ed., para. 34-021, Burrows, The Law of
Restitution, 2nd ed., 506-507; Virgo, The Principles of the Law of Restitution, 2nd ed., 525-527;
Edelman, Gain-Based Damages: Contract, Tort, Equity and Intellectual Property, 214-215.
Seager v Copydex therefore shows that there are cases involving a claim for breach of
confidence where the claimant will not be afforded a right of election to choose the remedy of an
account of profits, but will be confined to an award of damages.
337. This conclusion is also supported by later case law. Blake is of great importance in the
development of the law in this area. In the leading speech in that case, Lord Nicholls confirmed
that the court always had a discretion regarding the grant of the remedy of an account of profits
(p. 279G), explained that in relation to other discretionary remedies in relation to breach of
contract, such as specific performance and injunctive relief, they might be refused if to grant
them would be oppressive (p. 282H) and then used the analogy with such remedies as the
foundation for his analysis that in certain exceptional cases the remedy of an account of profits
will be available in respect of breach of contract (pp. 284H-285H). As he said at 284H-285A:

•

“Remedies are the law's response to a wrong (or, more precisely, to a cause of action).
When, exceptionally, a just response to a breach of contract so requires, the court
should be able to grant the discretionary remedy of requiring a defendant to account to
the plaintiff for the benefits he has received from his breach of contract. In the same
way as a plaintiff's interest in performance of a contract may render it just and
equitable for the court to make an order for specific performance or grant an
injunction, so the plaintiff's interest in performance may make it just and equitable that
the defendant should retain no benefit from his breach of contract.”
338. Lord Nicholls also identified certain remedial differences between equity and common law
in relation to infringement of rights of property as being the product of mere accidents of history
rather than any valid underlying principle (p. 280D) and rejected the sophistry involved in saying
that the remedy of an account of profits may be available for breach of confidence but not for
breach of contract, where the equitable and contractual obligations are in substance the same (p.
285C-E).
339. In my view, Lord Nicholls' speech in Blake has opened the way to a more principled
examination of the circumstances in which an account of profits will be ordered by the courts
and where it will not. His reasoning at p. 285C-E, comparing remedies available in contract and
for breach of confidence in relation to the same underlying facts, flows in both directions. It both
opens up the possibility of an award of an account of profits in relation to breach of contract
relating to confidential information and also opens up the possibility for a more principled debate
about when an account of profits should be refused in relation to a breach of confidence, and a
damages award (typically assessed by reference to a notional reasonable price to buy release
from the claimant's rights, similar to the award made in Wrotham Park and Seager v Copydex)
made instead. Both in cases of breach of contract and in cases of breach of confidence, the
question (at a high level of generality) is, what is the just response to the wrong in question (cf
Lord Nicholls at p. 284H, set out above)? In both cases, to adapt Lord Nicholls' formulation at p.
285A, the test is whether the claimant's interest in performance of the obligation in question
(whether regarded as an equitable obligation or a contractual obligation) makes it just and
equitable that the defendant should retain no benefit from his breach of that obligation. Again, I
think that there is a broad parallel with the way in which the courts will, as in Ruxley Electronics
and Construction Ltd v Forsyth [1996] AC 344, control the amount of damages to be awarded in
a contract case by reference to the strength of the claimant's interest in performance of a
contractual obligation, judged on an objective basis and weighing that against countervailing
legitimate interests of the defendant, to ensure that the remedy awarded is not oppressive and is
properly proportionate to the wrong done to the claimant.
340. Although in a certain sense the courts' decisions about these matters might be described as
discretionary, in truth I think the courts are now seeking to articulate underlying principles which
will govern the choices to be made as to the remedy or remedies available in any given case. In
some situations, where the rights of the claimant are of a particularly powerful kind and his
interest in full performance is recognised as being particularly strong, there may well be a
tendency to recognise that the claimant should be entitled to a choice of remedy (both as between

damages and an account of profits, and also possibly as between different bases of calculation of
damages, such as by reference to loss actually suffered or by reference to a notional reasonable
agreement to buy release from his rights). There are indications in the authorities that this may
more readily be found to be appropriate in cases involving infringement of property rights (see,
for an historic example, Siddell v Vickers, and also Blake at 278D-280F and Devenish Nutrition
Ltd v Sanofi-Aventis SA [2008] EWCA Civ 1086; [2009] Ch 390, at [75] and [155], cf [144]).
This may reflect the particular importance usually attached to property rights and the extent of
protection they are to be afforded in law - although one might think that in relation to ordinary
rights in relation to property of a kind which is regularly bought and sold in a market, damages
assessed by reference to a notional buy-out fee may often represent an appropriate and fair
remedy, and it is possible that the law may develop in that way. By contrast, it may be more
appropriate to award an account of profits where the right in question is of a kind where it would
never be reasonable to expect that it could be bought out for some reasonable fee, so that it is
accordingly deserving of a particularly high level of protection (such as the promise to keep state
secrets which was in issue in Blake, which was classified as an exceptional case meriting such an
award, and rights to protection under established fiduciary relationships, where trust between the
parties rather than a purely commercial relationship is regarded as central to the obligations in
question).
341. Cases will frequently arise where a significant choice falls to be made between damages
calculated by reference to a notional reasonable buy out fee and an account of profits. Then in
my judgment, in the light of Blake, where one is not dealing with infringement of a right which
is clearly proprietary in nature (such as intellectual property in the form of a patent, as in Siddell
v Vickers) and there is nothing exceptional to indicate that the defendant should never have been
entitled to adopt a commercial approach in deciding how to behave in relation to that right, the
appropriate remedy is likely to be an award of damages assessed by reference to a reasonable
buy out fee rather than an account of profits. The law will control the choice between these
remedies, having regard to the need to strike a fair balance between the interests of the parties at
the remedial stage, rather than leaving it to the discretion of the claimant. The significance of
Seager v Copydex is that it shows that, even in relation to confidential information closely akin
to a patent (such as a secret manufacturing design or process), the law will not necessarily afford
protection to the claimant extending to an account of profits. Still more strongly will that be the
case as one moves further away from confidential information in a form resembling classic
intellectual property rights towards forms of obligation in respect of confidential information
more akin to purely personal obligations in contract and tort.
342. This approach is, I think, supported by the judgments in the Court of Appeal in Experience
Hendrix. In that case the defendant licensed masters of recordings of certain music in breach of
its agreement with the claimant that they should should not be licensed, and thereby made a
profit. The claimant's claim for an account of profits arising from the breach of the agreement
was dismissed, even though the breach was deliberate, because the case was not exceptional
(there was no special interest of the claimant in having its rights protected, unlike in Blake) but
rather arose in a commercial context, and the defendant was not in the position of a fiduciary or
any position analogous to that. The claimant was instead awarded a payment equivalent to the
reasonable notional royalties which would have been paid by the defendant to buy release from

its obligations so as to be able to license the masters as it did: see in particular [37] and [43]-[45]
(Mance LJ) and [55] (Peter Gibson LJ).
343. The approach which I adopt also, in my view, produces a coherent picture regarding the
extent of protection afforded by the law, moving from lesser protection in relation to an ordinary
commercial context to greater protection where there is a fiduciary relationship, rather than too
readily equiparating the two. In a commercial context, as reflected in Experience Hendrix, a
degree of self-seeking and ruthless behaviour is expected and accepted to a degree. In a fiduciary
relationship, by contrast, self-seeking behaviour is required to be reined in on the grounds that
special obligations of trust have been assumed by the fiduciary to the other party. It seems
natural that the law governing the extent of the remedies available in these different contexts
should reflect the strength of the interest which the law recognises in each case as deserving
protection and the increased importance of deterring abusive behaviour in a fiduciary
relationship. As observed by James Edelman (Gain-Based Damages: Contract, Tort, Equity and
Intellectual Property at 214), it is not obvious why the remedies for breach of confidence should
necessarily be the same as for breach of fiduciary duty, so as to allow an account of profits; nor
is it obvious why they should be more than the remedy available for, say, the tort of deceit.
344. The law relating to breach of confidence covers a very wide range of different factual
situations, and it is unsurprising that the strength of the arguments in favour of any particular
remedy or set of remedies in respect of a particular breach of confidence varies across that range.
Sometimes the nature of the obligation of confidence may be closely similar to a fiduciary
obligation (as in the special context of obligations imposed on officers of the Secret Intelligence
Service in Blake), in which case it may be appropriate for remedies to be available similar to
those in respect of a breach of fiduciary duty; sometimes the nature of the obligation may be
closely similar to the obligations which protect forms of intellectual property (as in Corsets
Silhouette and Seager v Copydex), in which case it may be appropriate for remedies to be
fashioned equivalent to those available in that context; sometimes (as observed by Lord Nicholls
in Blake) the obligation may spring from a contract, or arise in circumstances closely similar to a
contractual relationship, in which case the appropriate remedy (in the absence of exceptional
circumstances) is likely to be similar to those available for breach of contract; in yet other cases,
e.g. where the law of confidence is used to address use of private information obtained by a
stranger, a relevant analogy may be drawn from the law of tort.
345. In the present case, I consider that an award of an account of the profits made by the
defendants would not be an appropriate remedy in relation to the Claimants' breach of confidence
claim. For reasons given below, there was no fiduciary relationship between RFML and the
Claimants. Nor did the Claimants provide RFML with information about a secret design or
process analogous to other forms of intellectual property. The relationship between them was
founded upon a contractual relationship, in which each side bargained at arm's length to define
the obligations to be accepted by RFML in respect of the business idea or opportunity which Mr
Vercoe and Mr Pratt had identified. The negative covenant given by RFML as to use of the
confidential information was broadly equivalent to the restrictive covenant in Wrotham Park, and
a remedy fashioned by reference to the same kind of notional reasonable transaction to buy
release from the claimant's rights as was considered in that case seems eminently suitable in this

case. There are the same sufficient means of determining the notional fair or reasonable price
appropriate for this case as there were in that case.
346. The fourth point to be made in relation to this aspect of the Claimants' claims is that since
RFML, the Rutland Funds and Mr Cartwight all acted together to make use of the relevant
confidential information for their mutual benefit and (to act lawfully) they would all have needed
to buy release from the rights of Mr Vercoe and Mr Pratt regarding protection of that confidential
information, and since the extent of their liability is not measured by the extent of the profits
made by each of them but by the reasonable price to buy release from Mr Vercoe's and Mr Pratt's
rights, the fair outcome is that they should each be jointly and severally liable to Mr Vercoe and
Mr Pratt for the damages representing that price.
(iii) Breach of Fiduciary Duty
347. I turn finally to consider the Claimants' claim that RFML acted in breach of a fiduciary duty
owed to them when it used the confidential information to acquire H & T and SP. In particular,
the Claimants contend that RFML acted in a fiduciary capacity on behalf of itself and the
Claimants when it was deputed to approach Cash America to make an offer to purchase H & T
and SP and continued to do so as it negotiated the acquisition of those companies from Cash
America.
348. Plainly, when RFML approached Cash America it did so at least in part to further its own
interests. On this part of the case, Mr Newey's first submission was that it is possible for a
fiduciary duty to arise even if the fiduciary may legitimately have regard to some degree to his
own interests when deciding what to do. He relied upon a summary of the legal position
proposed by Professor Finn in these terms:
•

“A person will be a fiduciary in his relationship with another when and in so far as
that other is entitled to expect that he will act in that other's interests or (as in a
partnership) in their joint interests, to the exclusion of his own several interest” (in
Ewan McKendrick (ed.), Commercial Aspects of Trusts and Fiduciary Obligations,
1992, p. 9).
349. There is further authority which supports this submission: Hospital Products Ltd v United
States Surgical Corporation (1984) 55 ALR 417 (High Court of Australia), at 456 per Mason J
(also referring to the example of partnership), and the note on it by R.P. Austin, “Commerce and
Equity – Fiduciary Duty and Constructive Trust” (1986) 6 OJLS 444, at 446-447.
350. I accept this submission of Mr Newey. In my view, there is no rigid rule that a fiduciary
relationship can only ever arise in circumstances where the fiduciary is required to have no
regard to his own interests in deciding what to do. There may be circumstances in which a
fiduciary obligation may arise in a context in which the alleged fiduciary is entitled to have
regard in some degree to his own interests, but is also required to have specific regard to the
interests of the claimant in deciding how to proceed.

351. I do not, however, accept the next submission of Mr Newey, to the effect that a fiduciary
obligation arose in this case as between RFML and Mr Vercoe and Mr Pratt regarding the
approach to Cash America and the acquisition of H & T and SP. In my view, although it is
possible for a fiduciary obligation to be assumed in relation to a joint venture, it is highly
relevant that there exists a well recognised form of relationship (in the form of partnership)
which parties can choose to adopt as the basis for their legal relationship where they wish to be
bound by, and have the benefit of, fiduciary obligations. Where parties do not choose to enter
into a partnership to pursue a joint venture, but purport to regulate their relationship on the basis
of contract without any explicit acceptance that fiduciary obligations are to be assumed under
that contract, I consider that it will only be in special circumstances that equity will intervene to
impose additional fiduciary obligations on top of the ordinary contractual rights and obligations
which the parties have negotiated and agreed.
352. This view is supported by the general reluctance of equity to overlay fiduciary obligations
upon ordinary commercial relationships: see e.g. In re Goldcorp Exchange Ltd [1995] 1 AC 74,
98 (PC); P. J. Millett, “Equity's Place in the Law of Commerce” (1998) 114 LQR 214; Lord
Neuberger, “The Stuffing of Minvera's Owl? Taxonomy and Taxidermy in Equity” [2009] CLJ
537, esp. at 543. In ordinary commercial relationships, such obligations have not been bargained
for and agreed, and create rights and remedies going well beyond the ordinary contractual rights
and remedies which have been recognised and worked out over the years by the common law to
strike the appropriate balance between the competing interests of parties to such relationships.
353. In the present case, the Claimants and RFML did not agree to enter into a partnership and
did not explicitly agree that either side would be bound by fiduciary obligations owed to the
other. There were no special circumstances giving rise to any such obligations on the part of
RFML in favour of the Claimants. On the contrary, RFML plainly did not regard itself as bound
by any such obligations, it had done no act to indicate that it assumed any such obligations and it
could legitimately and reasonably understand that its relationship with the Claimants was
regulated by the September and November contracts and hence governed by the ordinary law of
contract.
354. Fiduciary obligations may be owed by an agent to his principal, stemming from the
assumption of responsibility by the agent to act on his principal's behalf in relation to a
transaction. But in this case RFML did not purport to act as agent for the Claimants in
approaching Cash America. It made the approach and negotiated the acquisition on its own
behalf (and for the benefit of the Rutland Funds). The Claimants' rights in relation to the
transaction derived simply from their contracts with RFML.
355. In support of the Claimants' contention that RFML owed them a fiduciary duty, Mr Newey
sought in particular to rely upon the judgment of Etherton J at first instance in Murad v AlSaraj [2004] EWHC 1235 (Ch) (the case went on appeal, but there was no challenge to the
finding at first instance that a fiduciary relationship had existed (see [2005] EWCA Civ 959;
[2005] WTLR 1573, at [4]). In that case, the defendant persuaded the claimants to enter into a
joint venture whereby they would each invest substantial sums in the acquisition of a hotel and
agree to share the profits from the venture; the defendant negotiated the acquisition of the hotel
and instructed professionals in relation to the acquisition acting on his own behalf and as agent

for the claimants. Etherton J treated the case as one equivalent to an informal arrangement to
assume a partnership relationship (see United Dominions Corporation Ltd v Brian Pty Ltd (1985)
157 CLR 1, at 12 per Mason, Brennan and Deane JJ), with the additional elements that the
defendant acted as the claimants' agent in important respects and the claimants (who had no
experience of acquiring or running a hotel) entrusted the defendant with extensive discretion to
act in relation to matters affecting the claimants' interests; in Etherton J's assessment, the reality
was (as the defendant was well aware) that the claimants were wholly dependent on him for his
advice and recommendation in relation to the acquisition, for the negotiations with the vendor
and the instruction of professionals on behalf of the claimants and the relationship could be
regarded as “a classic one in which the claimants reposed trust and confidence in the [the
defendant] by virtue of their relative and respective positions”: [325]-[332].
356. I do not consider that Murad v Al-Saraj assists the Claimants in the very different context of
the present case. RFML did not act as agent for Mr Vercoe and Mr Pratt in approaching Cash
America. At the time RFML approached Cash America and conducted negotiations with it there
had been no discussion (let alone agreement) regarding any sums which Mr Vercoe and Mr Pratt
might invest in order to acquire an equity interest in the company which was to be the acquisition
and holding vehicle for H & T and SP. They engaged with RFML in the hope that they might be
offered an equity participation at the end of the day (which might or might not involve them
having to put up money), but knew that any such participation would have to be a matter of
negotiation with RFML at some point. There was no informal partnership arrangement between
them. Mr Vercoe and Mr Pratt had made their own assessment of the business opportunity. They
had their own professional advisers to advise them in relation to that opportunity and in relation
to their negotiations with RFML and others. They were careful to define their mutual rights and
obligations in contracts negotiated at arm's length with RFML. Accordingly, it cannot be said
that Mr Vercoe and Mr Pratt reposed trust and confidence in RFML in the full fiduciary sense
that the claimants reposed trust and confidence in the defendant in Murad v Al-Saraj.
357. In a certain sense, Mr Vercoe and Mr Pratt put faith in RFML to respect the terms of the
September and November contracts (as a party to any commercial contract generally puts faith in
the other party to act in accordance with the contract), and that trust was not repaid. But this falls
well short of establishing that a fiduciary duty arose on the part of RFML - the observations of
the Privy Council in In re Goldcorp Exchange Ltd [1995] 1 AC 74, 98 in that regard seem to me
to be apt to cover the present case.
358. In some circumstances, equity may intervene to give effective relief where property has
been acquired by one person as a result of an explicit agreement with another that, in return for
him not seeking to acquire the property himself, it will be held after acquisition for the benefit of
both of them: Pallant v Morgan [1953] Ch 43 is a classic example. In such a situation, a
constructive trust may be imposed to give effect to the agreement. Equity sees as done that which
ought to be done. But this, again, is a long way from the facts of this case. Mr Vercoe and Mr
Pratt were not in a position to make any bid themselves to acquire H & T and SP, and made no
agreement with RFML to step aside so that RFML should make the acquisition on behalf of them
all. RFML had the benefit of being able to pursue the business opportunity which Mr Vercoe and
Mr Pratt had identified as a result of the contracts it made with the Claimants, and their interests

were protected by the negative covenants in those contracts, not by any agreement as to joint
ownership of the target companies once they were acquired.
359. RFML and the Rutland Funds took by far the greatest financial risks in relation to the
transaction. It is fair and appropriate that they should be regarded as having done so on their own
account, and not for the benefit of the Claimants.
360. I therefore reject the Claimants' claims based on alleged breach of fiduciary duty by RFML.
Conclusions
361. For the reasons I have given I conclude:
•

i) RFML breached the September and November contracts in relation to each of Mr
Vercoe and Mr Pratt by proceeding with the acquisition of H & T and SP without
including them in the transaction;
•

ii) RFML, the Rutland Funds and Mr Cartwright made use of information about the
business opportunity (to acquire those companies without involving Mr Vercoe and
Mr Pratt) in breach of obligations of confidence owed by each of them to Mr Vercoe
and Mr Pratt. The extent of those obligations was the same as the extent of the
relevant contractual obligations of RFML in relation to use of the information as set
out in the September and November contracts;
•

iii) The appropriate remedy in relation to breach of contract (as against RFML) and in
relation to breach of confidence (as against RFML, the Rutland Funds and Mr
Cartwright) is the same: an award of damages assessed by reference to the notional
reasonable price which the Defendants should have paid to buy release from the rights
of each of Mr Pratt and Mr Vercoe under the contracts and in respect of the relevant
confidential information, so as to enable the Defendants to proceed with the
acquisition of H & T and SP without involving the Mr Pratt and Mr Vercoe. The
damages are to be assessed on the basis that Mr Pratt's rights would have been bought
out in return for a grant of rights equivalent to 2.5% of the equity in the target
companies and that Mr Vercoe's rights would have been bought out in return for a
grant of rights equivalent to 5% of the equity in the target companies. The parties
should seek to agree the appropriate figures to be included in the order to be made by
the court;
•

iv) I dismiss the claims that RFML acted in breach of fiduciary duty and that RFML
and the other Defendants are obliged to account to the Claimants for the profits which
they made from the acquisition and later sale of H & T and SP.
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OPINION
JACOBS, Justice:
On May 14, 2012, the Court of Chancery entered a
final judgment and order after a trial in this action initially brought by Martin Marietta Materials, Inc. ("Martin") against Vulcan Materials Company ("Vulcan").
Granting judgment against Martin on Vulcan's counterclaims, the Court of Chancery enjoined Martin, for a four
month [*2] period, from continuing to prosecute its
pending Exchange Offer and Proxy Contest to acquire
control of Vulcan. That injunctive relief was granted to
remedy Martin's adjudicated violations of two contracts
between Martin and Vulcan: a Non-Disclosure Letter
Agreement (the "NDA") and a Common Interest, Joint
Defense and Confidentiality Agreement (the "JDA").1
1 Both agreements expressly provided that they
would be construed under Delaware law. NDA, ¶
10; JDA, ¶ 15. Except where otherwise indicated,
these two agreements are referred to collectively
in this Opinion as the "Confidentiality Agreements."
Martin appealed to this Court from that judgment.
On May 16, 2012, this Court ordered that the case proceed on an expedited basis. Following briefing, oral argument was held on May 31, 2012. That same day, after
deliberating, the Court entered an Order stating that the
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judgment would be affirmed for reasons that would be
explicated in a formal Opinion to issue in due course.
This is the Opinion contemplated by this Court's May 31,
2012 Order.
THE FACTS2
2 The facts recited here are as found by the
Court of Chancery in its 138 page, post-trial
Opinion, Martin Marietta Materials, Inc. v. Vulcan Materials Company,
A.3d
, 2012 Del.
Ch. LEXIS 93, 2012 WL 1605146 (Del. Ch. May
4, 2012). [*3] Although Martin purports to dispute some of those facts in its briefs, it does not
claim that any adjudicated facts are clearly wrong
and should be overturned.
A. Background Leading to the Confidentiality Agreements
Vulcan and Martin are the two largest participants in
the United States construction aggregates industry. That
industry engages in mining certain commodities and
processing them into materials used to build and repair
roads, buildings and other infrastructure. Vulcan, a New
Jersey corporation headquartered in Birmingham, Alabama, is the country's largest aggregates business; and
Martin, a North Carolina corporation headquartered in
Raleigh, North Carolina, is the country's second-largest.
Since the early 2000s, Vulcan and Martin episodically discussed the possibility of a business combination,
but the discussions were unproductive and no significant
progress was made.3 In 2010, Ward Nye, who had served
as Martin's Chief Operating Officer since 2006, was appointed Martin's Chief Executive Officer ("CEO"). After
that, Nye and Vulcan's CEO, Don James, restarted merger talks.4 In early April 2010, Vulcan's investment
banker at Goldman Sachs first "test[ed] out" the new
Martin [*4] CEO's interest.5 Nye's positive response
prompted a meeting with James later that month, which
led to more formal discussions.
3
4
5

2012 Del. Ch. LEXIS 93, [WL], at *5.
Id.
2012 Del. Ch. LEXIS 93, [WL], at *5.

At the outset Nye was receptive to a combination
with Vulcan, in part because he believed the timing was
to Martin's advantage. Vulcan's relative strength in markets that had been hard hit by the financial crisis, such as
Florida and California, had now become a short-term
weakness. As a result, Vulcan's financial and stock price
performance were unfavorable compared to Martin's,
whose business was less concentrated in those beleaguered geographic regions. To Nye, therefore, a timely
merger--before a full economic recovery and before

Vulcan's financial results and stock price improved--was
in Martin's interest.6 Moreover, Nye had only recently
been installed as Martin's CEO, whereas James, Vulcan's
CEO, was nearing retirement age with no clear successor. To Nye, that suggested that a timely merger would
also create an opportunity for him to end up as CEO of
the combined companies.7
6
7

2012 Del. Ch. LEXIS 93, [WL], at *6.
Id.

Relatedly, although Nye was willing to discuss a
possible merger with his Vulcan counterpart, he was not
willing to risk being supplanted [*5] as CEO. The risk
of Nye being displaced would arise if Martin were put
"in play" by a leak of its confidential discussions with
Vulcan, followed by a hostile takeover bid by Vulcan or
a third party. Nye's concern about a hostile deal was not
fanciful: recently Martin had engaged in friendly talks
with a European company that had turned hostile. The
European company's hostile attempt to acquire Martin
failed only because the financial crisis "cratered" the
bidder's financing.8
8

2012 Del. Ch. LEXIS 93, [WL], at *5.

Understandably, therefore, when Nye first spoke to
Vulcan's banker, Goldman Sachs, in April 2010, he
stressed that Martin was not for sale, and that Martin was
interested in discussing the prospect of a friendly merger,
but not a hostile acquisition of Martin by Vulcan. As the
Chancellor found, Nye's notes prepared for a conversion
with Vulcan's banker made it clear that "(i) Martin . . .
would talk and share information about a consensual
deal only, and not for purposes of facilitating an unwanted acquisition of Martin . . . by Vulcan; and even
then only if (ii) absolute confidentiality, even as to the
fact of their discussions, was maintained."9 When James
and Nye first met in April 2010, they agreed [*6] that
their talks must remain completely confidential, and they
operated from the "shared premise" that any information
exchanged by the companies would be used only to facilitate a friendly deal.10
9 2012 Del. Ch. LEXIS 93, [WL], at *6 (italics
added).
10 Id.
To secure their understanding, Nye and James
agreed that their respective companies would enter into
confidentiality agreements. That led to the drafting and
execution of the two Confidentiality Agreements at issue
in this case: the NDA and the JDA.
B. The NDA
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Nye related the substance of his conversations with
James to Roselyn Bar, Esquire, Martin's General Counsel, and instructed Bar to prepare the NDA. In drafting
the NDA, Bar used as a template an earlier agreement
between Martin and Vulcan that had facilitated an asset
swap transaction. Consistent with Nye's desire for strict
confidentiality, Bar proposed changes to the earlier template agreement that were "unidirectional," i.e., that enlarged the scope of the information subject to its restrictions and limited the permissible uses and disclosures of that covered information.11
11

2012 Del. Ch. LEXIS 93, [WL], at *7.

In its final form, the NDA prohibited12 both the "use"
and the "disclosure" of "Evaluation Material," except
where expressly [*7] allowed. Paragraph 2 permitted
either party to use the other party's Evaluation Material,
but "solely for the purpose of evaluating a Transaction.13
Paragraph 2 also categorically prohibited either party
from disclosing Evaluation Material to anyone except the
receiving party's representatives. The NDA defined
"Evaluation Material" as "any nonpublic information
furnished or communicated by the disclosing party" as
well as "all analyses, compilations, forecasts, studies,
reports, interpretations, financial statements, summaries,
notes, data, records or other documents and materials
prepared by the receiving party . . . that contain, reflect,
are based upon or are generated from any such nonpublic
information. . . ."14 The NDA defined "Transaction" as "a
possible business combination transaction . . . between
[Martin] and [Vulcan] or one of their respective subsidiaries."15
12 We refer to the NDA in the past tense because that agreement, which became effective on
May 3, 2010, expired on May 3, 2012.
13 NDA ¶ 2 (italics added).
14 Excluded from this definition were certain
categories of information described in NDA ¶1,
none of which are relevant here. It is noteworthy
that, in drafting the [*8] NDA, Ms. Bar expanded the definition of "Evaluation Material" to
protect not only "nonpublic information furnished
or communicated by the disclosing party," but
also documents created by the receiving party on
the basis of that information. Martin Marietta
Materials, Inc., 2012 Del. Ch. LEXIS 93, 2012
WL 1605146, at *7.
15 NDA, Introductory Paragraph. The precedent template agreement had defined "Transaction" as a possible transaction "involving" Martin
and Vulcan. Bar amended the template, by adding
the words "business combination" and by substituting the term "between" for the word "involving." The Chancellor found that the amended

wording was "more easily read . . . to require
joint agreement of the two companies themselves." Martin Marietta Materials, Inc., 2012
Del. Ch. LEXIS 93, 2012 WL 1605146, at *7.
Paragraph 3 of the NDA also prohibited the disclosure of the merger negotiations between Martin and
Vulcan, and certain other related information, except for
disclosures that were "legally required." Paragraph 3
relevantly provided that:
Subject to paragraph (4), each party
agrees that, without the prior written consent of the other party, it . . . will not disclose to any other person, other than as
legally required, the fact that [*9] any
Evaluation Material has been made available hereunder, that discussions or negotiations have or are taking place concerning a Transaction or any of the terms,
conditions or other facts with respect
thereto (including the status thereof or
that this letter agreement exists).16

16 Italics added. The earlier template agreement prohibited disclosure of the fact "that Evaluation Material has been made available hereunder, that discussions or negations are taking place
concerning a Transaction. . . ." (Italics added).
Ms. Bar broadened that language to prevent any
disclosure of the fact that discussions "have
[been] taking place." She also added a prohibition
against disclosing the fact "that this letter agreement exists." Bar thus enlarged the definition of
what the Chancellor, in his Opinion, called
"Transaction Information," which is the information protected by Paragraph 3. 2012 Del. Ch.
LEXIS 93, [WL], at *8.
Paragraph 4 defined specific conditions under which
"legally required" disclosure of Evaluation Material (and
certain other information covered by Paragraph 3) would
be permitted:
In the event that a party . . . [is] requested or required (by oral questions, interrogatories, requests for information or
[*10] documents in legal proceedings,
subpoena, civil investigative demand or
other similar process) to disclose any of
the other party's Evaluation Material or
any of the facts, the disclosure of which is
prohibited under paragraph (3) of this let-
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ter agreement, the party requested or required to make the disclosure shall provide the other party with prompt notice of
any such request or requirement so that
the other party may seek a protective order or other appropriate remedy and/or
waive compliance with the provisions of
this letter agreement. If, in the absence of
. . . the receipt of a waiver by such other
party, the party requested or required to
make the disclosure . . . should nonetheless, in the opinion of such party's . . .
counsel be legally required to make the
disclosure, such party . . . may, without
liability hereunder, disclose only that portion of the other party's Evaluation Material which such counsel advises is legally
required to be disclosed....

As the Chancellor found, "Paragraph (4) establishes
the Notice and Vetting Process for disclosing Evaluation
Material and Transaction Information that would otherwise be confidential under the NDA in circumstances
[where] a [*11] party is 'required' to do so in the sense
that the party had received an External Demand."17 The
Chancellor further concluded that Ms. Bar's addition of
the words "Subject to paragraph (4)" at the beginning of
NDA paragraph (3), is "most obviously read as being
designed to prevent any reading of ¶ 3 that would permit
escape from ¶ 4's narrow definition of legally required
and ¶ 4's rigorous Notice and Vetting Process."18
17 2012 Del. Ch. LEXIS 93, [WL], at *8. The
Chancellor used the term "External Demand" as a
shorthand reference to the listed sources that
would generate a legal obligation to disclose. The
court used the term "Notice and Vetting Process"
as a shorthand reference to the procedural requirements for pre-disclosure notice and collaborative review of all contemplated disclosures with
the non-disclosing party or its counsel, as specifically set forth in Paragraph 4 of the NDA. 2012
Del. Ch. LEXIS 93, [WL], at *3.
18 2012 Del. Ch. LEXIS 93, [WL], at *47.
Vulcan shared Martin's confidentiality concerns. It
therefore agreed to include in the NDA the changes that
Ms. Bar proposed to the predecessor template agreement.
C. The JDA
Because the parties were exploring a combination of
the two largest companies in their industry, antitrust
scrutiny appeared unavoidable. [*12] After the NDA
was signed, the two companies' inside and outside coun-

sel met to discuss that issue.19 The discussions implicated
nonpublic, privileged information and attorney
work-product, leading Martin and Vulcan also to execute
the JDA (which was drafted by outside counsel) to govern those exchanges.20
19 Unlike the NDA, the JDA has no agreed
expiration date. For that reason, we sometimes
refer to the JDA's provisions in the present tense.
20 2012 Del. Ch. LEXIS 93, [WL], at *8-9.
The JDA, like the NDA, prohibits and limits the use
and the disclosure of information that the JDA describes
as "Confidential Materials." The critical prohibitions and
limitations are found in JDA Paragraphs 2 and 4. Paragraph 2 prohibits the disclosure of Confidential Materials
without "the consent of all Parties who may be entitled to
claim any privilege or confidential status with respect to
such materials. . . ." JDA Paragraph 4 relevantly provides
that "Confidential Materials will be used, consistent with
the maintenance of the privileged and confidential status
of those materials, solely for purposes of pursuing and
completing the Transaction" The JDA defines "Transaction" as "a potential transaction being discussed by Vulcan [*13] and Martin[] . . . involving the combination
or acquisition of all or certain of their assets or stock. . .
."21
21 JDA, ¶ 4 and Introductory Paragraph (italics
added). An earlier draft of the JDA defined
"Transaction" to mean "a transaction contemplated by Vulcan and Martin[]." Ms. Bar revised
that definition to "a potential transaction being
discussed by [Vulcan and Martin]. . . . " The
Chancellor found that "the only transaction that
was 'being discussed' at the time the parties entered into the JDA was a negotiated merger . . ."
and that the parties' communications and conduct
"evinc[ed] an understanding and desire that the
information to be exchanged could only be used
for purposes of considering a consensual, contractual business combination. . . ." Martin Marietta Materials, Inc., 2012 Del. Ch. LEXIS 93,
2012 WL 1605146, at *10, *38.
D. Martin's Use and Disclosure of Vulcan's Information Covered by the NDA and JDA
After the JDA and the NDA were executed, Vulcan
provided to Martin nonpublic information that gave Martin a window into Vulcan's organization, including detailed confidential information about Vulcan's business,
revenues, and personnel.22 Those disclosures enabled
Martin to project more reliably [*14] the value of synergistic cost-cutting measures that could be achieved
from a combination of the two companies. Therefore,
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Martin needed Vulcan's nonpublic information to evaluate the two "gating issues" critical to any business combination transaction: possible antitrust-related divestitures and merger synergies.23
22
23

2012 Del. Ch. LEXIS 93, [WL], at *13.
2012 Del. Ch. LEXIS 93, [WL], at *9-12.

The Court of Chancery found, and Martin does not
dispute, that Martin used and disclosed Vulcan's nonpublic information in preparing its Exchange Offer and its
Proxy Contest to oust some of Vulcan's board members
(collectively, the "hostile takeover bid"). Martin's position is that its use and disclosure of that non-public information was not legally prohibited by the Confidentiality Agreements. We address that legal argument in the
Analysis section of this Opinion. At this juncture, we
merely complete the factual narrative and highlight the
trial court's findings regarding Martin's use and disclosure of Vulcan's non-public information to evaluate, plan
and promote its Exchange Offer and Proxy Contest.24
24
The trial court devoted 33 pages of its
Opinion to factual findings regarding Martin's use
and disclosure of Vulcan's nonpublic information.
[*15] Because those findings are uncontested, we
do not burden this Opinion with an exhaustive
summary.
It is undisputed that antitrust counsel and other representatives of both companies met on various occasions
and exchanged non-public "Confidential Materials" relating to antitrust divestiture risks and synergies. What
resulted was a joint antitrust analysis prepared by antitrust counsel for both sides in 2010. Months later, a
meeting between Martin's and Vulcan's CFOs and controllers took place on March 8, 2011. The information
exchanged at that meeting and the non-public information Martin had previously received, caused Martin to
revise its estimated merger synergies upwards by as
much as $100 million annually, from the $150-$200 million it previously estimated.25 That synergy jump, plus
the fact that Martin's stock price had increased in relation
to Vulcan's, led Martin to conclude that it "could offer
Vulcan's shareholders a premium in a stock-for-stock
exchange, yet still justify the deal to Martin's stockholders" on economic grounds.26 Martin knew, however, that
if it wanted to use all of its projected synergistic gains to
justify the transaction, time was of the essence. Not only
[*16] did current market conditions favor Martin, but
also Vulcan already had plans to obtain certain cost savings on its own, independent of any deal with Martin.27
25 2012 Del. Ch. LEXIS 93, [WL], at *12,
*14.
26 2012 Del. Ch. LEXIS 93, [WL], at *16.

27

2012 Del. Ch. LEXIS 93, [WL], at *15-16.

Accordingly, as the talks floundered soon after the
March 8 meeting, Martin and its bankers began using
Vulcan's confidential, nonpublic information to consider
alternatives to a friendly deal. By April 2011, Martin's
bankers were evaluating the constraints imposed by the
NDA upon a non-consensual transaction. At a
mid-August 2011 meeting, Martin's board formally authorized management to pursue alternatives to a friendly
deal. Four months later, Martin launched its unsolicited
Exchange Offer.
As a regulatory matter, an exchange offer carries a
line-item requirement under federal securities law to
disclose past negotiations. Martin announced its Exchange Offer on December 12, 2011, by sending Vulcan
a public "bear hug" letter and filing a Form S-4 with the
United States Securities and Exchange Commission
("SEC"). On January 24, 2012, Martin announced its
Proxy Contest and filed a proxy statement in connection
therewith.28
28 In the Exchange Offer, Martin sought to
acquire all of Vulcan's [*17] outstanding shares,
based on an exchange ratio of .5 Martin share for
each share of Vulcan. The exchange offer was
conditioned on the receipt of tenders from 80% of
Vulcan's shareholders, and contained a waivable
condition that "Vulcan . . . have entered into a
definitive merger agreement with Martin[] with
respect to the proposed transaction that is reasonably satisfactory to Martinf[] and Vulcan." In
its Proxy Contest, Martin sought to elect four new
members to Vulcan's classified board at Vulcan's
upcoming annual meeting, which was scheduled
to occur on June 1, 2012. The Chancellor found
that the purpose of the Proxy Contest was "[t]o
create a Vulcan board more receptive of its offer." 2012 Del. Ch. LEXIS 93, [WL], at *2.
Both before and after Martin commenced its hostile
takeover bid, Martin disclosed Vulcan's nonpublic information, first to third party advisors (investment bankers, lawyers and public relations advisors), and later publicly. Martin did that without Vulcan's prior consent and
without adhering to the Notice and Vetting Process
mandated by the NDA.29 Regarding Martin's public relations advisors, the Chancellor found:
Despite the Confidentiality Agreements, no effort was made to shield these
[*18] advisors from receiving Evaluation
Material or information relating to James'
and Nye's negotiations. To the contrary, it
is plain that the public relations advisors
were given a blow-by-blow of Nye's and
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[Martin's CFO's] view of the negotiations
with Vulcan and access to other Evaluation Material, and they advised Martin . . .
management how the process and substance of information sharing and negotiation could be translated into a public
communications strategy that would exert
pressure on Vulcan to accept an unsolicited bid from Martin . . .30

29
30

2012 Del. Ch. LEXIS 93, [WL], at *21-22.
2012 Del. Ch. LEXIS 93, [WL], at *21.

As for its public disclosures, Martin's Form S-4 disclosed not only the history of the negotiations, but also
other detailed information that constituted "Evaluation
Material" and "Confidential Materials" under the respective Confidentiality Agreements. Those details, as the
Court of Chancery found, included:
o Martin's anticipated annual cost synergies of $200 million to $250 million resulting from a merger with Vulcan;
o James' estimates of "achievable
synergies" from a merger at different
stages of the discussions, "including his
belief as of June 2010 that 'a combination
of the companies would result in approximately [*19] $100 million in synergies,'
and not 'synergies at the $175 million to
$200 million levels that Mr. Nye believed
were achievable'; and James' supposed
belief at the time the merger discussions
ended, that 'the cost synergies to be
achieved in a combination would [not] be
greater than $50 million;'"
o "James' view of alternative deal
structures designed to minimize tax leakage;"
o "James' conclusion, based on the
merger discussions, that the 'potential tax
leakage (i.e., taxes arising from the sale or
other disposition of certain assets that
may be required to obtain regulatory approvals) and the ability to divest overlap[ping] business were significant impediments to a transaction;'" and
o "The fact that 'the legal teams did
not identify any significant impediments
to a business combination transaction' at

their antitrust meeting on May 19,
2010."31

31 2012 Del. Ch. LEXIS 93, [WL], at *22 (internal footnotes and record citations omitted).
The disclosures by Martin to the SEC, the Chancellor found, "were . . . a tactical decision influenced by
[Martin's] flacks," and "the influence of these public relations advisors is evident in the detailed, argumentative
S-4 filed by Martin[]."32 Those disclosures, the trial court
[*20] found, "exceeded the scope of what was legally
required,"33 and involved "selectively using that [Evaluation] Material and portraying it in a way designed to cast
Vulcan's management and board in a bad light, to make
Martin['s] own offer look attractive, and to put pressure
on Vulcan's board to accept a deal on Martin['s] terms."34
32 As examples, the Chancellor pointed to the
S-4 "portray[ing] James as an obstinate CEO
blocking a deal because he wants to stay in power
and Nye as the rightful occupier of the CEO seat,
backed by his board . . ." and Martin's stated belief that "Vulcan was unwilling to consider significant actions to create more meaningful savings." 2012 Del. Ch. LEXIS 93, [WL], at *22-23.
33 2012 Del. Ch. LEXIS 93, [WL], at *52.
34 2012 Del. Ch. LEXIS 93, [WL], at *23.
Lastly, the Chancellor found that after it launched its
hostile takeover bid, Martin disclosed Evaluation Material and other confidential information "in push pieces to
investors, off the record and on the record communications to the media, and investor conference calls."35
Those disclosures "include[d] a detailed history of the
discussions [and] negotiations that [had taken] place
concerning 'the Transaction,' [and] references revealing
the 'opinions,' 'analyses' and 'non-public [*21] information' of Vulcan" regarding issues such as required
antitrust divestitures and synergies.36
35
36

2012 Del. Ch. LEXIS 93, [WL], at *56.
2012 Del. Ch. LEXIS 93, [WL], at *23.

E. The Court of Chancery's Post-Trial Determinations
On December 12, 2011, the same day it launched its
hostile takeover bid, Martin commenced this Court of
Chancery action for a declaration that nothing in the
NDA barred Martin from conducting its Exchange Offer
and Proxy Contest. Vulcan counterclaimed for a mirror-image determination that Martin breached the NDA,
and later amended its counterclaim to add claims that
Martin had violated the JDA. Vulcan sought an injunc-
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tion prohibiting Martin from proceeding with its hostile
takeover bid.37 The case proceeded on an expedited basis,
and a trial on the merits took place from February 28
through March 2, 2012. On April 9, 2012, the Court of
Chancery heard post-trial oral argument. On May 4,
2012 that court issued its post-trial Opinion. On May 14,
2012, the Chancellor entered a final order and judgment,
enjoining Martin from (among other things) proceeding
with its Exchange Offer and Proxy Contest for a four
month period. Martin then terminated its Exchange Offer
and Proxy Contest, and appealed to this Court from
[*22] the trial court's final order and judgment.
37 Vulcan first alleged its breach of contract
claims in a lawsuit it brought in an Alabama federal court. Eventually, the parties agreed that the
Chancery action would proceed first, ahead of
both the Alabama action and related litigation
pending in New Jersey.
In its Opinion, the Court of Chancery ultimately determined that Martin had breached the NDA and the JDA
by impermissibly using and disclosing Evaluation Material under the NDA and Confidential Materials under the
JDA. To reach those determinations, the trial court analyzed in depth, and construed, both agreements to determine whether they permitted or prohibited Martin's use
and disclosure of Vulcan nonpublic information. The
Chancellor found that specific disputed provisions of the
NDA were ambiguous and, therefore, required resort to
extrinsic evidence to determine the parties' intended
meaning of those provisions. After considering the evidence and the applicable rules of construction, the
Chancellor determined that Vulcan's interpretation controlled each provision that he found to be legally ambiguous. The trial court also determined that certain provisions of the NDA, and all of [*23] the relevant provisions of the JDA, were unambiguous and independently
precluded Martin from using and/or disclosing JDA protected information.
Specifically, the Court of Chancery found that, although the Confidentiality Agreements did not contain a
"standstill" provision, they did bar Martin (and Vulcan)
from:
o "Using the broad class of 'evaluation
material' defined by the confidentiality
agreements except for the consideration of
a contractually negotiated business combination transaction between the parties,
and not for a combination that was to be
effected by hostile, unsolicited activity of
one of the parties;"
o "Disclosing either the fact that the
parties had merger discussions or any

evaluation material shared under the confidentiality agreements unless the party
was legally required to disclose because:
(i) it had received 'oral questions, interrogatories, requests for information or
documents in legal proceedings, subpoena, civil investigative demand or other
similar process;' and (ii) its legal counsel
had, after giving the other party notice
and the chance for it to comment on the
extent of disclosure required, limited disclosure to the minimum necessary to satisfy the requirements [*24] of law;" and
o "Disclosing information protected
from disclosure by the confidentiality
agreements through press releases, investor conference calls, and communications
with journalists that were in no way required by law."38

38

2012 Del. Ch. LEXIS 93, [WL], at *1.

MARTIN'S CLAIMS OF ERROR
The record establishes, and the Court of Chancery
found, that Martin's conduct inflicted on Vulcan "exactly
the same kind of harm Nye demanded the Confidentiality
Agreements shield Martin[] from."39 Martin characterizes
that factual finding as inaccurate, but does not claim that
it requires reversal. Rather, Martin challenges the trial
court's legal determination that Martin violated the NDA
and the JDA, and the resulting grant of injunctive relief.
Those determinations, Martin claims, constitute reversible error, because as a matter of law the Confidentiality
Agreements permitted Martin to use and disclose Vulcan's nonpublic information in the manner that it did.
39

2012 Del. Ch. LEXIS 93, [WL], at *58.

Martin advances four specific claims of error on this
appeal. First, Martin contends that the trial court erred in
going beyond the plain language of the NDA, which
unambiguously permitted the use of Evaluation Material
to conduct its hostile Exchange Offer [*25] and Proxy
Contest. Second, Martin claims that the court erroneously
held that the NDA prohibited Martin from disclosing
Evaluation Material and information about the merger
discussions without prior notice and vetting, because the
disclosures it made were "legally required" to conduct its
hostile takeover bid. Third, Martin argues that the trial
court's determination that Martin breached the JDA was
erroneous, because: (i) the JDA unambiguously makes
itself "subservient" to the NDA, with the result that com-
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pliance with the NDA ipso facto constitutes compliance
with the JDA, and (ii) alternatively, and in any event, the
trial court erroneously found that Martin had breached
the JDA's "use" restriction. Fourth, Martin claims that
the Court of Chancery erred by improperly balancing the
equities and granting injunctive relief without proof of
actual injury.
Martin's first three claims of error involve judicial
interpretation of a contract, which present questions of
law that this Court reviews de novo.40 Martin's fourth
claim, which challenges the grant of injunctive relief, is
reviewed for abuse of discretion.41
40 BLGH Holdings, LLC v. enXco LFG Holding, LLC, 41 A.3d 410 (Del. 2012); Sonitrol
Holding Co. v. Marceau Investissements, 607
A.2d 1177, 1181 (Del. 1992). [*26] "When interpreting a contract, the role of a court is to effectuate the parties' intent." Lorillard Tobacco
Co. v. Am. Legacy Found., 903 A.2d 728, 739
(Del. 2006). Absent textual ambiguity, Delaware
courts fulfill that role by according to contractual
language the ordinary meaning that "a reasonable
person in the position of the parties would have
thought [the words] meant." Id. (citation omitted).
41 SI Mgmt. L.P. v. Wininger, 707 A.2d 37, 40
(Del. 1998); see also, Osborn v. Kemp, 991 A.2d
1153, 1158 (Del. 2010).
We conclude, for the reasons next discussed, that the
Chancellor committed no legal error or abuse of discretion, and correctly concluded (inter alia) that: (i) the
JDA prohibited Martin from using and disclosing Vulcan
Confidential Materials to conduct its hostile bid; (ii) the
NDA prohibited Martin from disclosing Vulcan Evaluation Material without affording Vulcan pre-disclosure
notice and without engaging in a vetting process; (iii)
Martin breached the use and disclosure restrictions of the
JDA and the disclosure restrictions of the NDA; and (iv)
injunctive relief in the form granted was the appropriate
remedy for those adjudicated contractual violations. Because we affirm [*27] the Court of Chancery's judgment on these grounds, we do not reach or decide the
other bases for the contractual violations adjudicated by
the trial court.42
42 Specifically, we do not reach or address the
merits of Martin's claims that the Court of Chancery erred in concluding that Martin violated the
NDA's use prohibitions, and certain NDA disclosure restrictions. Our declination to address
those determinations should not be viewed as approval or disapproval by this Court of either those

determinations or the reasoning the trial court
employed to reach them.
ANALYSIS
A. Preliminary: Confidentiality And Standstill Agreements Distinguished
Before turning to Martin's substantive claims of error, we first address a side assertion that pervades all of
those claims. Martin asserts that by interpreting the Confidentiality Agreements in the manner it did, the Court of
Chancery "stealthily" converted those two contracts into
a standstill agreement, which neither party intended or
agreed to. Besides being factually incorrect, this argument is irrelevant to, and distracts from, a proper analysis
of the contractual issues genuinely presented. For that
reason we first address that [*28] argument preliminarily.
Standstill agreements and confidentiality agreements
are qualitatively different.43 A standstill agreement expressly prohibits specific conduct by a contracting party
to acquire control of the other contracting party.44 Typically, a standstill agreement will prohibit a hostile bid in
any form, including a hostile tender offer to acquire
stock control of the other contracting party and/or a
proxy contest to replace all or some of its directors.
Standstill prohibitions do not require, or in any way depend upon, a contracting party's use or disclosure of the
other party's confidential, nonpublic information. Rather,
a standstill agreement is intended to protect a contracting
party against hostile takeover behavior, as distinguished
from the unauthorized use or disclosure of the other party's confidential nonpublic information.
43
Our use of the terminology "standstill
agreement" and "confidentiality agreement"
should not be read to imply that standstill and
confidentiality prohibitions are necessarily, or
even customarily, embodied in separate instruments. Contracts denominated as standstill
agreements may also contain confidentiality provisions, and instruments denominated [*29] as
confidentiality agreements may contain standstill
provisions. ABA Mergers and Acquisitions
Committee, Model Confidentiality Agreement
343 (2011) (describing "standstill provisions"
such as a stock purchasing prohibition as another
type of "provision[] that may be included in a
confidentiality agreement").
44 See, e.g., Igor Kirman, M&A and Private
Equity Confidentiality Agreements Line by Line
59 (2008) (stating that sellers desire a standstill
agreement to preclude a buyer "from taking a
broad list of actions that generally include buying
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securities . . . [and] engaging in proxy solicitation"); Meryl S. Rosenblatt, Letters of Intent and
Exclusivity, Confidentiality and Standstill
Agreements, 1459 PLI/Corp 215, 237 (2004)
(describing a "standstill agreement" as prohibiting a buyer from "acquiring the target's voting
securities [and] waging proxy contests," among
other actions).
A confidentiality agreement, in contrast, is intended
and structured to prevent a contracting party from using
and disclosing the other party's confidential, nonpublic
information except as permitted by the agreement.45 In
that respect it is qualitatively distinguishable from a prohibition that precludes a party [*30] categorically from
engaging in specified hostile takeover activity. Thus, a
confidentiality agreement will not typically preclude a
contracting party from making a hostile bid to acquire
control of the other party, so long as the bid does not
involve the use or disclosure of the other party's confidential, nonpublic information. A confidentiality agreement is intended to protect a contracting party's
non-public information,46 not its corporate ownership and
control.
45 See Lou R. Kling and Eileen T. Nugent,
Negotiated Acquisitions of Companies, Subsidiaries and Divisions, Volume 1, § 9.02 (2011 ed.)
(stating that NDAs "usually provide that [confidential information] . . . will be held as confidential and will be used only in connection with an
evaluation of the transaction in question"); ABA
Mergers and Acquisitions Committee, Model
Confidentiality Agreement 342-43 (2011) (listing,
among others, confidentiality and use restrictions
"normally" provided for in non-disclosure
agreements).
46 See, Kirman, supra note 44, at 7 (describing
parties' "decision to share information about
themselves" as a "first step toward a deal" that is
also "coupled with a strong desire to contractually protect [*31] against [the] misuse and unwanted disclosure [of that information]").
It is undisputed that the Confidentiality Agreements
in this case were true confidentiality agreements, not
standstill agreements. They did not categorically preclude Martin from making a hostile takeover bid for
Vulcan. What they did was preclude Martin from using
and disclosing Vulcan's confidential, nonpublic information except insofar as the agreements themselves permitted. The Court of Chancery clearly understood that
distinction. It interpreted and enforced the disputed
agreements in this case as confidentiality agreements,
using the appropriate tools of contract interpretation. On
review by this Court, the issue is whether the Court of

Chancery properly applied the canons of contract interpretation to the NDA and the JDA as confidentiality
agreements. For Martin to claim that the Court of Chancery, in discharging that function, transformed those
contracts into standstill agreements, is factually wrong
and confuses the distinction between these two qualitatively different contractual forms.
Having cleared away the underbrush, we turn to the
merits of Martin's claims of error.
B. Martin's Violations of the JDA
The [*32] Chancellor determined that Martin, in
making its hostile bid, both "used" and "disclosed" Vulcan Confidential Materials in violation of the JDA. That
agreement (the trial court found) unambiguously prohibits the use of "Confidential Materials" without Vulcan's
consent, except "for purposes of pursuing and completing the Transaction," which the JDA defines as "a potential transaction being discussed by Vulcan and Martin. . .
." The Court of Chancery found as fact that "the only
transaction that was 'being discussed' at the time the parties entered into the JDA was a negotiated merger,"47 and
that "neither [the] Exchange Offer nor [the] Proxy Contest. . . was 'the' transaction that was 'being discussed' at
the time that the JDA was negotiated."48
47 Martin Marietta Materials, Inc. v. Vulcan
Materials Company,
A.3d
, 2012 Del. Ch.
LEXIS 93, 2012 WL 1605146, at *38 (Del. Ch.
May 4, 2012).
48 2012 Del. Ch. LEXIS 93, [WL], at *39.
Martin asserts that those determinations are reversibly erroneous, for three reasons. First, Martin claims, the
court erred in concluding that the only transaction "being
discussed" when the parties entered into the JDA was a
negotiated merger. Second, Martin advances the related
claim that, even if "Transaction" [*33] meant a negotiated transaction, Martin committed no contractual
breach, because "the JDA expressly allows the use of
[protected] information 'for purposes of pursuing and
completing the Transaction,'"49 and Martin's hostile bid
"ultimately will facilitate . . . a negotiated transaction."
Third, Martin claims that the JDA, by its own terms, is
"subservient" to the NDA, because JDA Paragraph 12
relieves Martin of liability for any breach of the JDA so
long as Martin complies with the NDA. All these claims
lack merit.
49

Italics added.

Martin portrays its first argument--that the Chancellor erroneously concluded that neither the Proxy Contest
nor the Exchange Offer was the "potential transaction
being discussed"--as presenting a purely legal question
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of contractual interpretation that is subject to de novo
review. That portrayal is not accurate. The challenged
determination presents a mixed question of fact and law.
Although our review of its contract interpretation component is de novo, the challenged factual component will
not be overturned unless it is found to be clearly wrong.50
50 Bank of New York Mellon Trust Co., N.A. v.
Liberty Media Corp., 29 A.3d 225, 236 (Del.
2011).
The trial court [*34] properly found that the relevant operative language of the JDA--"a potential transaction being discussed"--is unambiguous, and Martin does
not seriously contend otherwise. The only remaining
dispute, accordingly, is factual: what transaction was
"being discussed"? The only transaction being discussed,
the trial court found, was a negotiated merger. To say
that that finding is not "clearly wrong" would be an understatement: the finding is amply supported by the evidence. Nye told Vulcan that Martin was not for sale. Nye
told Vulcan that Martin was interested in discussing the
prospect of a merger, not an acquisition, whether by
Vulcan or otherwise. And, Nye described the transaction
under discussion as a "modified merger of equals."
Equally unpersuasive is Martin's alternative contention that even if "Transaction" means a negotiated merger, Martin did not violate the JDA's use restriction, because the JDA expressly allowed Martin to use Confidential Materials "for purposes of pursuing and completing the Transaction," and Martin's hostile bid "ultimately
will facilitate . . . a negotiated transaction." That claim
fails because the Chancellor found as fact that the only
transaction being [*35] discussed would be "friendly"
or "negotiated." That finding expressly and categorically
excluded Martin's "hostile bid or a business combination
. . . effected by a pressure strategy."51 We uphold the
Chancellor's factual finding that the transaction "being
discussed" for purposes of the JDA's "use" restriction did
not encompass a merger accomplished by means of hostile tactics. Martin's second claim of error, therefore, fails
for the same reason as its first.
51 Martin Marietta Materials, Inc., 2012 Del.
Ch. LEXIS 93, 2012 WL 1605146, at *38-40.
Martin's third claim is essentially that the JDA creates no restrictions independent of those already imposed
by the NDA. Therefore (the argument runs), since Martin
did not violate the NDA, it could not have violated the
JDA. The sole foundation for this argument is language
found in Paragraph 12 of the JDA, which provides that
"[n]either the existence of nor any provision contained in
this Agreement shall affect or limit any other confidentiality agreements, or rights or obligations created there-

under, between the Parties in connection with the Transaction."
The Chancellor was not persuaded by this argument,
and neither are we. If adopted, Martin's reading would
turn [*36] Paragraph 12's language on its head. That
provision, in context, plainly says--and means--that neither the existence nor the contents of the JDA ("this
Agreement") shall "affect or limit any other confidentiality agreements (the NDA) or rights or obligations created
thereunder." Martin's reading would generate the opposite result, namely, that the rights and obligations created
in the NDA would specify and limit when Vulcan and
Martin could use and disclose Confidential Materials
protected by the JDA. As Vulcan correctly argues, no
reasonable reading of the JDA (or the NDA) "support[s]
that absurd result, which would reduce the JDA to a nullity. . . ." That result would also violate the "cardinal rule
. . . that, where possible, a court should give effect to all
contract provisions."52 The Chancellor correctly declined
to adopt an interpretation of Paragraph 12 that would rob
the JDA of any independent legal significance.
52
Sonitrol Holding Co. v. Marceau Investissements, 607 A.2d 1177, 1184 (Del. 1992)
(italics in original) (citing E.I. du Pont de
Nemours & Co., Inc. v. Shell Oil Co., 498 A.2d
1108, 1114 (Del. 1985); see also, Axis Reins. Co.
v. HLTH Corp., 993 A.2d 1057, 1063 (Del. 2010)
[*37] ("[W]here a contract provision lends itself
to two interpretations, a court will not adopt the
interpretation that leads to unreasonable results,
but instead will adopt the construction that is
reasonable and that harmonizes the affected contract provisions").
Other than its claim based on Paragraph 12, which
we reject, Martin suggests no basis to overturn the Court
of Chancery's reading of the JDA's "disclosure" restrictions in JDA Paragraph 2. The court read the JDA to
require Martin to obtain Vulcan's approval before disclosing any Confidential Materials covered by the JDA.53
We agree that the JDA unambiguously so required, and
the Court of Chancery's factual finding--that Martin disclosed JDA-protected Confidential Materials without
Vulcan's approval in the course of conducting its hostile
bid--is uncontested.
53

Paragraph 2 of the JDA provided:
Parties or Other Signatories
will not disclose Confidential Material to any other person or entity,
without first obtaining the consent
of all Parties who may be entitled
to claim any privilege or confiden-
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tial status with respect to such
materials, as well as the consent of
their Counsel.

For these reasons, we uphold the Chancellor's conclusion [*38] that Martin used and disclosed Vulcan
Confidential Materials in violation of the JDA.
C. Martin's Violations of the NDA
We next consider Martin's challenges to the Chancellor's determination that Martin violated the disclosure
restrictions of the NDA. The Chancellor found as fact
that Martin disclosed Vulcan confidential information,
including Evaluation Material, in the course of pursuing
its hostile bid, and Martin does not contest that finding.
Rather, Martin's claim before us is that its disclosure of
Vulcan confidential information was permitted by Paragraph 3 of the NDA, and that the Court of Chancery
erred in holding otherwise. This claim rests upon a
somewhat intricate (and fragile) structure of subsidiary
arguments, which run as follows: (i) Martin was entitled
to disclose Vulcan confidential information, including
Evaluation Material, that was otherwise protected under
the NDA without Vulcan's prior consent, if disclosure
was "legally required;" (ii) the disclosure of Vulcan's
confidential information in publicly filed documents was
"legally required" by SEC Rules applicable to exchange
offers; (iii) the Vulcan confidential information that
Martin disclosed to investors was [*39] legally permitted because that disclosure was already "legally required" by SEC Rules; and (iv) Martin was not contractually obligated to give Vulcan prior notice of any intended disclosures, or to engage in a pre-disclosure vetting process, because those procedural requirements applied only to disclosures made in response to an "External Demand" arising in the course of a legal proceeding,54
and no such External Demand was ever made.
54 As earlier noted (see supra note 17), the trial court used the term "External Demand" as a
shorthand reference to (in the language of NDA
Paragraph 4) "oral questions, interrogatories, requests for information or documents in legal proceedings, subpoena, civil investigative demand or
other similar process." As used in this Opinion,
"External Demand" has that same meaning.
These arguments were presented to the Court of
Chancery, which rejected them for a host of reasons that
entailed a searching and intensive analysis of a multitude
of factual and legal issues. To oversimplify, the Court of
Chancery analyzed Martin's position under two separate,
alternative approaches. First, the court held that Paragraphs 3 and 4 were ambiguous. After resorting to ex-

trinsic [*40] evidence, the court determined that Paragraph 3, most reasonably interpreted, does not independently allow a contracting party to make legally required disclosures, unless the disclosures are preceded
and triggered by an External Demand. In the alternative,
the Chancellor also held that Paragraph 3, viewed alone,
unambiguously did not permit the disclosure of one specifically defined information category--"Evaluation Material"--even if disclosure were otherwise "legally required." The right to disclose Evaluation Material, the
trial court held, was conferred only by Paragraph 4, and
could be exercised only if preceded and triggered by an
External Demand, and after having engaged in the Notice
and Vetting Process outlined in that paragraph.
In our review of the Court of Chancery's resolution
of this question, we need not, and do not, reach or decide
the merits of its ambiguity-based analysis. Instead, we
uphold the result based on the trial court's alternative
holding. More specifically, we conclude, as a matter of
law based upon the NDA's unambiguous terms, that: (i)
Paragraph 3, of itself, does not authorize the disclosure
of "Evaluation Material," even if such disclosure is otherwise [*41] "legally required;" (ii) Paragraph 4 is the
only NDA provision that authorizes the disclosure of
Evaluation Material; (iii) any disclosure under Paragraph
4 is permitted only in response to an External Demand
and after complying with the pre-disclosure Notice and
Vetting Process mandated by that paragraph; and (iv)
because no External Demand was made and Martin never engaged in the Notice and Vetting Process, its disclosure of Vulcan's Evaluation Material violated the disclosure restrictions of the NDA.55
55 We assume (without deciding) for the purposes of this analysis that: (i) Martin's disclosures
were "legally required" by SEC rules and (ii)
Martin's repetitious disclosures of that information to investors and media did not independently violate the NDA.
The contract provisions that relate to this issue are
Paragraphs 2, 3 and 4 of the NDA. Paragraph 2, entitled
"Use of Evaluation Material," categorically prohibits the
disclosure of a party's Evaluation Material to anyone
other than the receiving party's representatives.56 Paragraph 3, which is entitled "Non-Disclosure of Discussions; Communications," also prohibits the disclosure of
certain information relating to merger "discussions
[*42] or negotiations" between Martin and Vulcan. But,
Paragraph 3 also carves out an exception that permits
disclosure of that information where disclosure is "legally required":
Subject to paragraph (4), each party
agrees that, without the prior written con-
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sent of the other party, it and its Representatives will not disclose to any other
person, other than as legally required, the
fact that any Evaluation Material has been
made available hereunder, that discussions or negotiations have or are taking
place concerning a Transaction or any of
the terms, conditions or other facts with
respect thereto (including the status
thereof or that this letter agreement exists).

56 NDA ¶ 2 ("Each party agrees that . . . the
disclosing party's Evaluation Material will be
kept confidential and each party and its Representatives will not disclose . . . any of the other
party's Evaluation Material in any manner whatsoever. . . .").
At this point it is helpful to pause and identify which
"legally required" disclosures Paragraph 3 does--and
does not--permit. By its terms, Paragraph 3 covers only
three categories of information: (a) the fact that any
Evaluation Material has been made available; (b) the fact
that [*43] discussions or negotiations concerning a
Transaction have taken or are taking place; and (c) any
of the terms, conditions or other facts with respect thereto [i.e., to the negotiations] including the status thereof
[i.e., the negotiations] or that the NDA exists. Not included within those categories is the substance of a party's Evaluation Material--as distinguished from "the fact
that . . . Evaluation Material has been made available."
The omission of Evaluation Material from the coverage of Paragraph 3 is both intentional and logical. Although Paragraph 3 does not expressly prohibit the disclosure of Evaluation Material, it does not need to. Paragraph 2 accomplishes that. Evaluation Material does not
fall with Paragraph 3's "legally required" carve-out exception, because that exception can only apply to the
confidential information specifically identified in Paragraph 3. Moreover--and of critical importance--the permitted disclosure of Evaluation Material is explicitly and
separately made the subject of Paragraph 4, which is
entitled "Required Disclosure." Paragraph 4, by its terms,
addresses the disclosure of "any of the other party's
Evaluation Material or any of the facts, the disclosure of
which [*44] is prohibited under paragraph (3) of [the
NDA].57
57

Italics added.

Paragraph 4 also mandates a procedural framework
within which legally required disclosure of Evaluation

Material is permissible. That framework has two elements. The first is that Evaluation Material must be the
subject of an External Demand. The second is that a party contemplating disclosure of that information must give
pre-disclosure notice of any intended disclosure and
(where applicable) engages in a vetting process.
To illustrate how these two elements operate structurally, we divide Paragraph 4 into two parts. The first
creates a right to prior notice to enable the adversely affected party to seek appropriate judicial relief:
In the event that a party or any of its
Representatives are requested or required
(by oral questions, interrogatories, requests for information or documents in
legal proceedings, subpoena, civil investigative demand or other similar process)
to disclose any of the other party's Evaluation Material or any of the facts, the disclosure of which is prohibited under paragraph (3) of this letter agreement, the
party requested or required to make the
disclosure shall provide the other party
with [*45] prompt notice of any such
request or requirement so that the other
party may seek a protective order or other
appropriate remedy and/or waive compliance with the provisions of this letter
agreement.

The second part comes into play if a contracting
party, for whatever reason, does not seek or obtain court
protection. In those circumstances, Paragraph 4 mandates
an extrajudicial "vetting" process:
If, in the absence of a protective order
or other remedy or the receipt of a waiver
by such other party, the party requested or
required to make the disclosure or any of
its Representatives should nonetheless, in
the opinion of such party's [or its Representative's] counsel, be legally required to
make the disclosure, such party or its
Representative may, without liability
hereunder, disclose only that portion of
the other party's Evaluation Material
which such counsel advises is legally required to be disclosed; provided that the
party requested or required to make the
disclosure exercises its reasonable efforts
to preserve the confidentiality of the other
party's Evaluation Material, including,
without limitation, by cooperating with
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the other party to obtain an appropriate
protective order [*46] or other reliable
assurance that confidential treatment will
be accorded the other party's Evaluation
Material.

were "discussions or negotiations . . . concerning a
Transaction," including the fact that the NDA even exists. That peripheral species of information differs
markedly from the substantive, company-specific internal information that the parties exchanged in order to
facilitate their discussions or negotiations (i.e., Evaluation Material).

To recapitulate, Paragraphs 2, 3, and 4, both internally and when read together, unambiguously permit a
party to the NDA to disclose "legally required" Evaluation Material. But, that may be done only if an External
Demand for such information has first been made, and
only if the non-disclosing party is then given prior notice
of any intended disclosure and (where applicable) an
opportunity to vet the information sought to be disclosed.
The Court of Chancery properly so concluded. In our
view, that interpretation is compelled by the text of these
NDA provisions, their relationship to each other, and by
the canon of construction that requires all contract provisions to be harmonized and given effect where possible.58
That also is the only interpretation that is consistent with
the found facts relating to the NDA's overall purpose and
import, and the parties' reasons for negotiating the specific language of the disputed NDA provisions.

Evaluation Material is a term that is central to, and
defined in, the NDA. That term is specifically referred to
by name throughout the agreement. Martin's interpretation of the NDA attempts to shoehorn "Evaluation Material" into language in Paragraph 3 that does not, and is
not intended to, include "Evaluation Material." If the
drafters of the NDA intended to include Evaluation Material within the category of information disclosable under Paragraph 3, they easily could have done that by referring directly to "Evaluation Material," as they did repeatedly elsewhere in the NDA.

58 Alta Berkeley VI C.V. v. Omneon, Inc., 41
A.3d 381, 385-86 (Del. 2012) (citing Elliott Assocs., L.P. v. Avatex Corp.., 715 A.2d 843, 854
(Del. 1998)); [*47] GMG Capital Investments,
LLC v. Athenian Venture Partners I, L.P., 36
A.3d 776, 779 (Del. 2012) (citing E.I. du Pont de
Nemours and Co., Inc. v. Shell Oil Co., 498 A.2d
1108, 1113 (Del. 1985)).
Martin's contrary argument rests on the premise that
Evaluation Material is textually included within the purview of Paragraph 3. Martin claims that the following
italicized phrase in Paragraph 3 captures Evaluation Material: "[E]ach party agrees [not to disclose, other than as
legally required,] . . . that discussions or negotiations
have or are taking place concerning a Transaction or any
of the terms, conditions, or other facts with respect
thereto (including the status thereof or that this letter
agreement exists)."59
59

Italics added.

Martin's argued-for interpretation--that "other facts
with respect thereto" must be read to cover Evaluation
Material--finds no support in the specific language and
structure of the NDA. It is also unreasonable. Any doubt
about the scope of the phrase "other facts with respect
thereto" is put to rest by considering the broader language of which that phrase is but one moving part. The
context clarifies that the phrase, "other facts with respect
thereto," means specific [*48] facts indicating that there

The NDA also clearly distinguishes Evaluation Material from the disclosable information covered by Paragraph 3. Paragraph 4 addresses the disclosure of "any of
the other party's Evaluation Material or any of the facts,
the disclosure of which is prohibited [*49] under paragraph (3) of this letter agreement."60 The disjunctive "or"
plainly contradicts Martin's claim that Evaluation Material falls within the purview of Paragraph 3. And, the
basic logic and structure of the NDA makes the trial
court's reading the only reasonable one, because Paragraph 2 (which precedes Paragraph 3) flatly prohibits the
disclosure of Evaluation Material, and Paragraph 4 expressly mandates the conditions and procedures that must
be complied with before Evaluation Material may be
disclosed (assuming disclosure is otherwise "legally required").
60

Italics added.

We conclude, for these reasons, that the only reasonable construction of the NDA is that Paragraph 4
alone permitted the disclosure of Evaluation Material,
and even then only if triggered by an External Demand
and preceded by compliance with Paragraph 4's Notice
and Vetting Process. The Court of Chancery found as
fact that Martin disclosed Evaluation Material in the
course of conducting its hostile bid, without having received an External Demand and without having engaged
in the Notice and Vetting Process. Martin has not challenged that finding. We therefore uphold the Court of
Chancery's determination that [*50] Martin breached
the NDA's disclosure restrictions.
D. The Remedy
Lastly, Martin claims that the Court of Chancery reversibly erred in balancing the equities and granting in-
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junctive relief to Vulcan without any evidence that Vulcan was threatened with, or suffered, actual irreparable
injury. The injunction prohibited Martin, for a four
month period, from going forward with its Exchange
Offer and Proxy Contest, from otherwise taking steps to
acquire control of Vulcan shares or assets, and from further violating the NDA and the JDA. As earlier noted,
we review this claim for an abuse of discretion.61
61 SI Mgmt. L.P. v. Wininger, 707 A.2d 37, 40
(Del. 1998) (holding that the grant of an injunction is reviewed "for abuse of discretion, but
without deference to the legal conclusions of the
trial court.").
Martin's claim fails both legally and factually. It
fails legally because, as the trial court noted, in Paragraph 9 of the NDA both parties stipulated that "money
damages would not be [a] sufficient remedy for any
breach . . . by either party," and that "the non-breaching
party shall be entitled to equitable relief, [*51] including injunction and specific performance, as a remedy for
any such breach."62 The JDA has a similar provision that
obligates the parties to pursue "equitable or injunctive
relief--and not monetary damages--in the event of a
breach of that agreement.63
62
63

Italics added.
JDA ¶ 10.

Our courts have long held that "contractual stipulations as to irreparable harm alone suffice to establish that
element for the purpose of issuing . . . injunctive relief."64
Martin offers no persuasive reason why the parties' stipulation in the NDA that "money damages would not be
[a] sufficient remedy for any breach" should not be regarded as a stipulation to irreparable injury, nor why the
stipulation that "any breach . . . shall entitle[]" the
non-breaching party "to equitable relief" should not be
given effect in this case. Nor does Martin persuade us
that, although the JDA expressly disclaims any right to a
money damages remedy, the harm imposed by a breach
of that contract is not "irreparable" for injunctive purposes.65
64 Cirrus Holding Co. Ltd. v. Cirrus Indus.,
Inc., 794 A.2d 1191, 1209 (Del. Ch. 2001); see
also, GTSI Corp. v. Eyak Tech., LLC, 10 A.3d
1116, 1121, n.1 (Del. Ch. 2010); Hexion Specialty Chems., Inc. v. Huntsman Corp., 965 A.2d
715, 762-63 (Del. Ch. 2008); [*52] True N.
Commc'ns v. Publicis, S.A., 711 A.2d 34, 44 (Del.
Ch. 1997).
65 See, e.g., Gradient OC Master, Ltd. v. NBC
Universal, Inc., 930 A.2d 104, 131 (Del. Ch.
2007) ("There is no irreparable harm if money

damages are adequate to compensate [the plaintiff]. . . .") (citations omitted); see also, El Paso
Natural Gas Co. v. TransAmerican Natural Gas
Corp., 669 A.2d 36, 39 (Del. 1995) ("[E]quity
operates only in the absence of an adequate remedy elsewhere. . . .").
Martin's assertions also fail factually, because the
Chancellor did make a finding of "actual"--and irreparable--injury. The trial court found, as fact, that "Vulcan is
now suffering from exactly the same kind of harm Nye
demanded the Confidentiality Agreements shield Martin
[] from[;]" that Vulcan was injured by Martin's "contractually improper selective revelation of nonpublic Vulcan
information[;]" and that Vulcan suffered a loss of "negotiating leverage."66
66 Martin Marietta Materials, Inc. v. Vulcan
Materials Company,
A.3d
, 2012 Del. Ch.
LEXIS 93, 2012 WL 1605146, at *58 (Del. Ch.
May 4, 2012).
Unable to deny that the trial court so found, Martin
shifts ground and asserts that any finding of harm was
"speculative" and made "without any support." [*53]
To the contrary, the adjudicated harm was not speculative and is supported by ample record evidence. For example, Vulcan's CEO James testified that when Martin
revealed publicly the fact of the negotiations, "[i]t put us
in play at a time that we would not have wanted to be put
into play," because "this industry is in a recession."
James also testified that "our employees were very concerned," and that "[o]ur executive team obviously is
completely distracted from pursuing our internal strategic plan." That and other non-speculative record evidence solidly supports the Court of Chancery's finding of
"actual" irreparable injury.
Martin also attacks the scope of the remedy itself,
claiming that the injunction was unreasonable because it
would delay Martin's Proxy Contest by one year, rather
than four months. In different circumstances that kind of
harm might be a legally cognizable factor that a court
will take into account in balancing the equities for and
against granting an injunction. Here, however, the "delay" is attributable to the NDA's May 3, 2012 expiration
date, which--when combined with Vulcan's advance notice bylaw67--precluded Martin from disclosing Vulcan
confidential information [*54] to support its Proxy
Contest in time for Vulcan's 2012 annual meeting. Because New Jersey law requires director elections to be
held annually,68 the practical reality was that Martin's
first opportunity to disclose that information lawfully to
promote a Proxy Contest would not occur until 2013.
67 Amended and Restated By-Laws of Vulcan
Materials Company, Article 1, Section 1.04.
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68

N.J. Stat. Ann. § 14A:5-2.

Given those facts, the Court of Chancery did not
abuse its discretion by holding that the equities favored
Vulcan, because "Martin's breaches prevented Vulcan
from seeking injunctive relief before the confidential
information was made public" and Vulcan "[had] been
measured in its request for injunctive relief."69 The court
properly balanced the need to "vindicat[e] Vulcan's reasonable [contractual] expectations" against the "delay"
imposed on Martin as a "result of its own conduct."70 The
Chancellor stated that although "an argument can be
made that a longer injunction would be justified by the
pervasiveness of Martin['s] breaches," an injunction lasting four months was "a responsible period" reflecting the
time interval between when Martin launched its Ex-

change Offer on December 12, [*55] 2011, and the
NDA's May 3, 2012 expiration date. That this measured
form of relief also resulted in delaying Martin for a
longer period from seeking to replace the Vulcan board,
does not detract from the propriety of the relief the court
granted.
69 Martin Marietta Materials, Inc., 2012 Del.
Ch. LEXIS 93, 2012 WL 1605146, at *59-60.
70 Id.
CONCLUSION
For the foregoing reasons, the judgment of the Court
of Chancery is affirmed.

