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QUESTIONS PRESENTED 

1. Do state capital prisoners in federal habeas proceedings have a right to 

competence under Rees v. Peyton, 384 U.S. 312 (1966), and 28 U.S.C. § 4241? 

2. If there is a right to competence, can a federal district court order an 

indefinite stay of federal habeas proceedings under Rees until a petitioner has 

regained competence? 
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PARTIES TO THE PROCEEDING 

Petitioner, Respondent-Appellant below, is Terry Tibbals, Warden. 

Respondent, Petitioner-Appellee below, is Sean Carter. 
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OPINIONS BELOW 

 The opinion of the United States Court of Appeals for the Sixth Circuit is 

reported at 644 F.3d 329.  The opinion of the United States District Court for the 

Northern District of Ohio is reported at 583 F. Supp. 2d 872. 

JURISDICTION 

 The court of appeals entered final judgment on May 26, 2011.  A timely 

petition for a writ of certiorari was filed on August 17, 2011.  This Court granted 

certiorari on March 19, 2012, 132 S. Ct. 1738, and has jurisdiction pursuant to 28 

U.S.C. § 1254(1). 

STATEMENT OF THE CASE 

 Respondent Sean Carter was convicted and sentenced to death by the 

Trumbull County (Ohio) Court of Common Pleas for the September 1997 rape, 

robbery, and murder of his adoptive grandmother, Veader Prince.  Carter v. 

Bradshaw, 583 F. Supp. 2d 872, 873 (N.D. Ohio 2008).  Respondent exhausted his 

state court appeals and was placed in a state facility for prisoners with mental 

diseases.  Carter v. Bradshaw, 644 F.3d 329, 331 (6th Cir. 2011).  He refused to 

meet with his counsel regarding further appeal options, and his attorneys—worried 

that Respondent was incompetent to proceed—filed a habeas petition and motion 

for a competency hearing in the District Court for the Northern District of Ohio.  Id. 

at 331-32.  After several amended petitions, the District Court held a hearing on 

May 1, 2006, to determine Respondent’s competency to proceed with his habeas 

petition.  Carter, 583 F. Supp. 2d at 874. 
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Both in the court’s decision to grant the motion for a hearing and in its 

analysis of the testimony, the District Court relied on Rohan ex rel. Gates v. 

Woodford, 334 F.3d 803 (9th Cir. 2003), in which the Ninth Circuit held that 

petitioners have the right to be competent during federal habeas proceedings.  

Experts for each party agreed that Respondent suffered from psychological 

illnesses.  Carter, 583 F. Supp. 2d at 880-81.  However, the experts disagreed on the 

extent to which these illnesses affected Respondent’s ability to assist his counsel 

during the habeas proceedings.  Id.  Based on testimony and evidence indicating 

that Respondent’s capacities had diminished since the hearing, the District Court 

ruled that Respondent was incompetent to proceed with his habeas petition.  Id. at 

882.  Though aware that the decision could potentially stay Respondent’s death 

penalty indefinitely, the District Court dismissed the federal habeas claim without 

prejudice and prospectively tolled the statute of limitations provided by 28 U.S.C. 

§ 2244(d).  Carter, 583 F. Supp. at 884-85. 

The United States Court of Appeals for the Sixth Circuit affirmed the District 

Court’s determination of the competency issue on May 26, 2011.  Acknowledging 

that there is no constitutional right to competence for federal habeas petitioners 

facing the death penalty for state convictions, the court ruled that a statutory right 

to competence did exist in certain situations.  Carter, 644 F.3d at 332.  Relying on 

this Court’s ruling in Rees v. Peyton, 384 U.S. 312 (1966), the Sixth Circuit 

concluded that 28 U.S.C. § 4241 requires a habeas petitioner to understand the 

nature and consequences of proceedings against him and be able to assist in his 
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defense.  Id. at 333.  The Sixth Circuit determined that district courts have 

discretion to conduct preliminary hearings when there is “reasonable cause to 

believe” that a petitioner is incompetent.  Id. (quoting Harper v. Parker, 177 F.3d 

567, 571 (6th Cir. 1999)). 

However, the Court of Appeals amended the District Court’s final judgment 

by holding that the court’s tolling of the statute of limitations and dismissal of the 

petition without prejudice were inappropriate remedies.  Id. at 337.  The Sixth 

Circuit concluded instead that a stay of the proceedings until Respondent was 

competent was a remedy consistent with 28 U.S.C. § 4241 and with Sixth Circuit 

precedent.  Id.  The Court of Appeals instructed the District Court to consider on 

remand all the claims in addition to ineffective assistance of counsel that might 

require Respondent’s assistance and competence.  Id. 

In dissent, Judge Rogers argued that Rees did not extend a statutory right to 

competence in similar habeas cases.  Id. at 338.  Rather, Rees merely required 

competence to “terminate a habeas proceeding.”  Id. (emphasis in original).  Further, 

Judge Rogers distinguished competence in trial proceedings from competence in 

post-conviction proceedings, the former a matter of fact for the state trial court.  Id. 

at 339.  Post-conviction proceedings, according to Judge Rogers’s dissent, did not 

include a right to competence.  Id.  Finally, because Respondent’s assistance to his 

counsel would be in the form of information that a witness could provide, and 

because a witness’s incompetence would not stop a civil proceeding, Respondent’s 

incompetence should not stop his habeas proceedings.  Id. at 341-42. 
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A timely petition for a writ of certiorari was filed on August 17, 2011.  This 

Court granted certiorari on March 19, 2012.  132 S. Ct. 1738. 

DISCUSSION 

I. WHETHER CAPITAL PRISONERS POSSESS A “RIGHT TO 
COMPETENCE” IN FEDERAL HABEAS PROCEEDINGS UNDER 
REES V. PEYTON 

Petitioner asserts that Carter argues for a “manufactured right” based on 

three tangentially related issues—the right to competence at criminal trials, the 

right to competently terminate habeas proceedings, and the right to assistance by 

counsel in habeas proceedings—none of which squarely addresses the issue in this 

case of the right to competently assist counsel in habeas proceedings.  Pet’r Rep. Br. 

1.  Petitioner thus argues that federal law does not guarantee Respondent a right to 

competence while he pursues habeas relief.  Petitioner claims that while federal law 

goes to great lengths to protect the individual rights of criminal defendants, neither 

the Constitution, statutory law, nor this Court’s decisions afford a prisoner the 

same level of protection in post-conviction proceedings.  According to Petitioner, 

Congress and federal courts alike have repeatedly emphasized that “the role of 

federal habeas proceedings, while important in assuring that constitutional rights 

are observed, is secondary and limited.”  Barefoot v. Estelle, 463 U.S. 880, 887 

(1983).  According to Petitioner, these limitations arise out of federalism and comity 

concerns, and reflect state governments’ legitimate interest in the finality of 

judgments.  A right to competently assist counsel would prevent state governments 

from enforcing judgments in a number of cases where a petitioner’s competence is 

called into question.  Petitioner also contends that these limitations reflect a 
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distinction between the purposes of trial and post-conviction review.  While a trial 

court primarily aims to determine a defendant’s guilt or innocence, in a post-

conviction proceeding, a court’s sole purpose is to ensure that convictions comply 

with constitutional directives.  As a result, the protections necessary for preventing 

wrongful convictions at trial are unnecessary at the post-conviction stage.  

Petitioner therefore concludes that the court below wrongly extended a right to 

competence to habeas petitioners without a basis in either the Constitution or 

federal statutes. 

By contrast, Respondent argues that Supreme Court precedent, federal 

statutory law, and constitutional law support a right to competence for federal 

habeas petitioners.  According to Respondent, this Court and Congress have 

recognized that federal habeas review for capital prisoners is particularly important 

in promoting fundamental fairness in the imposition of the death penalty.  Between 

1973 and 1995, forty percent of capital judgments in the United States reviewed in 

federal habeas proceedings were overturned due to serious error.  See Hannah 

Robertson Miller, Note, A Meaningless Ritual:  How the Lack of a Postconviction 

Competency Standard Deprives the Mentally Ill of Effective Habeas Review in Texas, 

87 TEX. L. REV. 267, 283 (2008).  While habeas petitioners may not receive all the 

rights and protections afforded to criminal defendants, Respondent argues that 

habeas petitioners are still entitled to a meaningful review of their claims.  When a 

capital prisoner, like Mr. Carter, is found mentally incompetent and is therefore 

unable to rationally guide or contribute to the prosecution of his cause, habeas 
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review becomes a meaningless formality.  Respondent claims that this Court 

provided a remedy for this situation by recognizing a right to competence in federal 

habeas proceedings in Rees v. Peyton, 384 U.S. 312, 314 (1966).  Furthermore, 

Respondent argues that the right to competence emanates from this Court’s 

decision in Ford v. Wainwright, which recognized a right to competence at 

execution, 477 U.S. 399, 410 (1986), and this Court’s due process doctrine, which 

requires that a petitioner have meaningful access to a court for federal habeas 

review.  Respondent also contends that Congress created a statutory right to 

competence in 18 U.S.C. § 3599, which provides habeas petitioners with a right to 

meaningful assistance of counsel.  Respondent argues that the Court cannot 

meaningfully adjudicate several of Mr. Carter’s claims without his competent 

assistance, and therefore this Court must enforce his right to competence with an 

appropriate remedy. 

A. Does this Court’s Decision in Rees v. Peyton Extend a Right to 
Competence to Petitioners Who Have Not Actively Sought to 
Terminate Habeas Proceedings? 

The court below relied on this Court’s per curiam summary order in Rees, 384 

U.S. at 313-14, as grounds for concluding that Respondent was entitled to be 

competent while he pursued post-conviction relief.  644 F.3d at 334.  In Rees, a 

capital habeas petitioner sought a writ of certiorari in the Supreme Court but 

thereafter directed his counsel to withdraw the petition and waive any further 

appeals.  384 U.S. at 313.  Wary of dismissing the habeas petitioner’s final 

opportunity for relief, the Court sought to determine whether the petitioner had the 

capacity to “make a rational choice with respect to continuing or abandoning further 
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litigation.”  Id. at 314.  The Court ordered the District Court to “make a judicial 

determination as to [the defendant’s] mental competence and render a report on the 

matter” in order to aid “the proper exercise of th[e] Court’s certiorari jurisdiction.”  

Id. at 313-14. 

Respondent argues that in Rees, this Court recognized a right to competence 

in federal habeas proceedings for all petitioners, not just capital petitioners who 

seek to abandon their habeas petitions.  Resp’t Br. 10-14.  Respondent first contends 

that the language of the opinion demonstrates this Court’s concern for incompetent 

petitioners who continue to pursue litigation.  When Mr. Rees’s attorney questioned 

his mental competence, the Court ordered the District Court to determine whether 

Mr. Rees could make a rational choice with respect to continuing or abandoning 

further litigation.  Respondent argues that if the Court’s concern was limited to the 

narrow question of whether an incompetent prisoner should be able to abandon a 

federal habeas petition, it would not have considered whether the petitioner could 

make a rational choice with regard to continuing his litigation.  Considering the 

Court’s placement of the word “continuing” next to “abandoning” in its standard, 

Respondent argues that “there is no reason why a parallel conclusion does not 

follow:  competence is likewise a prerequisite to continuing habeas proceedings.”  

Resp’t Br. 12. 

Further, Respondent views the Court’s choice of language in Rees as 

suggesting that if the District Court on remand were to find Mr. Rees 

incompetent—and thus unable to make rational decisions essential to the 



!

8 

litigation—the litigation should not proceed. See Phyllis L. Crocker, Not to Decide Is 

to Decide:  The U.S. Supreme Court’s Thirty-Year Struggle with One Case About 

Competency to Waive Death Penalty Appeals, 49 WAYNE L. REV. 885, 888 (2004).  

Respondent contends that it is now well accepted in federal courts that Rees 

established competence as a prerequisite to abandoning habeas proceedings.  See id. 

Respondent further argues that “an examination of the Court’s 

decisionmaking process and correspondence with counsel” in Rees supports a right 

to competence for all habeas petitioners.  Resp’t Br. 12-14.  The District Court in 

Rees ultimately declared Mr. Rees incompetent, and his counsel and the state 

submitted memoranda advising the Court on how to proceed.  See Crocker, supra, at 

914.  Both sides agreed that the Court should not allow Mr. Rees to withdraw his 

petition due to his mental state, but their proposals diverged otherwise.  Id.  Mr. 

Rees’s counsel asked the Court to grant the petition for writ of certiorari and stay 

the habeas proceedings.  Id.  Mr. Rees’s counsel argued that since the District Court 

found him incompetent to decide to abandon or continue the litigation, it was 

untenable to take any action that would require his response, as any decision he 

might make would be influenced by his mental illness.  Id. at 914-15.  In contrast, 

the state urged the Court to dispose of the case by either granting or denying the 

petition and urged that in no event should the Court stay the proceedings.  Id.  The 

Court also had the option of appointing a next friend to litigate on Mr. Rees’s behalf.  

Mr. Rees’s counsel had urged the Court to reject this approach because Mr. Rees 

was unable to rationally consult with counsel.  Id. at 899, 917. 
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Respondent concludes that in light of the options before the Rees Court—

grant a stay, reject the petition for certiorari, rule on the merits, or appoint a next 

friend—the Court’s decision to stay the case suggests a vindication of Mr. Rees’s 

counsel’s position and a rejection of the state’s argument.  Resp’t Br. 14.  According 

to Respondent, the Rees Court’s actions suggest that by staying the proceedings, the 

Court found that Mr. Rees’s incompetence was a barrier to (1) abandonment of the 

petition and (2) continuation of litigation. 

Petitioner counters that Respondent’s reliance on Rees to create “a judicially 

constructed right to competence in habeas proceedings” runs afoul of a 

“longstanding tradition” in which courts have limited Rees to situations where a 

petitioner attempts to abandon the appellate process altogether.  Pet’r Rep. Br. 6.  

Petitioner asserts that Rees did not directly, or by implication, extend a right to 

competence to petitioners who have not sought to terminate their habeas 

proceedings.  Petitioner points to the Rees Court’s use of the disjunctive “or” in 

discussing whether Mr. Rees had the ability to choose rationally between continuing 

or terminating his appeal.  According to Petitioner, the Rees Court’s concern for a 

petitioner’s competence is limited to this particular “binary choice.”  Id.  Because 

Carter has not chosen to abandon his habeas petition, Petitioner argues that the 

limited issue of concern in Rees does not apply in this case. 

Petitioner also argues that the Court issued a limited holding in Rees based 

on specific policy concerns that are absent in this case.  Pet’r Br. 17.  The Rees Court 

was concerned that when a capital petitioner seeks to terminate his post-conviction 
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proceedings, he foregoes all further avenues of relief and may be executed.  

Petitioner distinguishes the irrevocable situation in Rees from the issue in the 

present case, which is whether a petitioner has a right to competently assist counsel 

in the ongoing prosecution of habeas claims.  Petitioner argues that the latter 

situation is not irrevocable because the petitioner’s counsel can—and is obligated 

to—continue advocating on his client’s behalf, even where a petitioner becomes 

incompetent during the course of post-conviction proceedings.  Id. at 18. 

B. Is There a Statutory Basis for a Right to Competence in Federal 
Habeas Proceedings? 

Respondent urges this Court to recognize a statutory right to competence in 

federal habeas proceedings, as recognized by the Ninth Circuit in Rohan ex rel. 

Gates v. Woodford, 334 F.3d 803 (9th Cir. 2003).  Respondent argues that Congress 

implied a petitioner’s statutory right to competently assist his attorney in habeas 

proceedings when it created a statutory right to counsel in capital habeas 

proceedings pursuant to 18 U.S.C. § 3599.  Resp’t Br. 22.  In his brief, Respondent 

does not advance the argument that 18 U.S.C. § 4241 (providing a competency 

determination in criminal proceedings) creates a right to competence in capital 

habeas proceedings, though Petitioner in his brief does argue against such an 

interpretation of § 4241. 

Petitioner claims that no federal statute governing the rights of civil habeas 

petitioners has created a right to competence in federal habeas proceedings, even 

though this right is fundamental to criminal proceedings.  Instead, according to 
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Petitioner, Congress intended to maintain only a narrow and limited set of rights in 

passing statutes that govern post-conviction proceedings. 

1. Does 18 U.S.C. § 4241, Which Provides for a Competency 
Determination in Criminal Proceedings, Create a Similar Right to 
Competence in Civil Habeas Proceedings? 

Section 4241 states that “[a]t any time after the commencement of a 

prosecution for an offense and prior to the sentencing of the defendant, or at any 

time after the commencement of probation or supervised release and prior to the 

completion of the sentence,” either party may motion for the court to hold a 

competency hearing.  18 U.S.C. § 4241(a) (2006).  The statute further provides that 

“[i]f, after the hearing, the court finds by a preponderance of the evidence that the 

defendant is presently . . . unable to understand the nature and consequences of the 

proceedings against him or to assist properly in his defense,” the court may commit 

the defendant to the custody of the Attorney General and stay the criminal 

proceedings until he becomes competent or his sentence expires.  Id. § 4241(d).  

Petitioner argues that the text and legislative history of § 4241 make clear 

that the statute does not create a right to a competency determination in habeas 

proceedings.  Petitioner points out that § 4241 repeatedly refers to the “defendant” 

in a “prosecution for an offense,” without ever referencing a “plaintiff” in a “civil 

action” or a “petitioner” in a “habeas proceeding.”  See § 4241(a).  Petitioner 

concludes that this language reflects a congressional focus on the importance of a 

criminal defendant’s competence to understand the proceedings against him so that 

he can assist in his own defense.  The omission of any reference to civil actions in 
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§ 4241 indicates that Congress did not intend for the statute to apply to civil habeas 

proceedings.  Pet’r Br. 14-15. 

According to Petitioner, the statute’s legislative history also “strongly” 

suggests that Congress did not intend § 4241 to apply to civil habeas proceedings.  

Pet’r Br. 15-16.  In 2006, Congress amended the statute so that it applied not only 

to criminal defendants at the trial stage, but also to post-release proceedings 

occurring “at any time after the commencement of probation or supervised release 

and prior to the completion of the sentence.”  Compare 18 U.S.C. § 4241(a) (1984), 

with 18 U.S.C. § 4241(a) (2006).  Petitioner argues that Congress’s decision not to 

extend § 4241 to habeas proceedings in 2006 when it amended the statute reflects 

Congress’s intent that the statute not apply to such proceedings.  Pet’r Br. 15-16. 

Petitioner also argues that extending the rights provided in § 4241 to civil 

habeas petitioners would be illogical because the plaintiff himself, and not the state, 

initiates civil proceedings.  Petitioner cites to a Seventh Circuit decision observing 

that because a habeas petition is a civil proceeding initiated by a criminal defendant 

as a plaintiff, “it is odd to think that someone who initiates a proceeding can then 

freeze it by claiming to be mentally incompetent.”  Holmes v. Buss, 506 F.3d 576, 

578 (7th Cir. 2007); see Pet’r Br. 16. 

Respondent does not rely on § 4241 as a basis for its argument that capital 

habeas petitioners have a right to competence in federal habeas proceedings except 

for his argument that, since the Court in Rees looked to § 4241, a statute, as a basis 
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for its finding of an implied right, the Court in this case should also look to statutes 

for its finding of an implied right.  Resp’t Br. 20. 

2. Does 18 U.S.C. § 3599, Which Provides Minimum Qualifications for 
Counsel in Habeas Petitions, Provide a Right to Competence? 

18 U.S.C. § 3599, which governs the standard of representation in capital 

habeas proceedings, provides a right to appointed counsel in capital habeas 

proceedings and sets minimum qualifications for appointed habeas counsel.  See 18 

U.S.C. § 3599(a)–(c).  While the lower court did not address § 3599, Respondent 

asserts that the Ninth Circuit in Rohan held that the identical predecessor to 

§ 3599 creates a right to competence for capital habeas petitioners during habeas 

proceedings. The Ninth Circuit reasoned that the statute implies a right to 

“meaningful” assistance of counsel, including the petitioner’s ability to rationally 

communicate with counsel during the pursuit of his habeas claims.  See id. at 813. 

Petitioner asserts that other circuits have resolved the issue of competency in 

habeas proceedings on other grounds, without addressing the question of § 3599’s 

application.  See Ferguson v. Sec’y of Dep’t of Corrs., 500 F.3d 1183, 1221 (11th Cir. 

2009); Paul v. United States, 534 F.3d 832, 845-48 (8th Cir. 2008); Holmes v. Buss, 

506 F.3d 576, 578-79 (7th Cir. 2007); Pet’r Br. 14 n.1. 

Adopting the reasoning of the Ninth’s Circuit’s decision in Rohan, 

Respondent argues that § 3599 creates a right to competence in federal habeas 

proceedings.  Petitioner retorts that Rohan unduly expanded § 3599, both in terms 

of the statute’s plain language and purpose as well as Congress’s intent in passing 

the statute.  Respondent also suggests that the Seventh Circuit’s decision in Holmes 
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is in accord with Rohan, though Respondent does not address whether or the extent 

to which the Seventh Circuit’s reasoning in Holmes harmonizes with the Ninth 

Circuit’s interpretation of § 3599.  See Resp’t Br. 21.  The court in Holmes 

recognized that Rohan was at least in part predicated on a reading of § 3599, but 

the court ultimately concluded that Rohan “place[d] greater emphasis on other 

factors.”  506 F.3d at 578.  The Seventh Circuit’s opinion made no further reference 

to § 3599. 

a. Does the text of § 3599 grant habeas petitioners a right to 
competence? 

Respondent argues that § 3599 implies a right to meaningful assistance of 

counsel and that this right cannot be faithfully enforced unless counsel can 

effectively communicate with the petitioner.  Resp’t Br. 21.  Respondent notes that 

the Supreme Court has inferred a right to competence in trial from the Sixth 

Amendment’s right to counsel.  See Rohan, 334 F.3d at 813 (citing Cooper v. 

Oklahoma, 517 U.S. 348, 354 (1996) (“Competence to stand trial is rudimentary, for 

upon it depends the main part of those rights deemed essential to a fair trial, 

including the right to effective assistance of counsel . . . .” (quoting Riggins v. 

Nevada, 504 U.S. 127, 139-40 (1992) (Kennedy, J., concurring)))).  Respondent 

argues that, because the Court has inferred the right to competence in trial from 

the Sixth Amendment’s right to counsel—even though the Sixth Amendment does 

not include the words “meaningful” or “effective”—§ 3599 implies a right to 

meaningful assistance of counsel that can only occur if the counsel can effectively 

communicate with the petitioner.  
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Respondent contends that Supreme Court precedent also supports Rohan’s 

broad interpretation of Section 3599.  While acknowledging that the Supreme Court 

has recognized that this statute “has a particularly important role to play in 

promoting fundamental fairness in the imposition of the death penalty.”  

McFarland v. Scott, 512 U.S. 849, 859 (1994), Respondent argues that in Martel v. 

Clair, 132 S. Ct. 1276, 1284 (2012), a unanimous Court took a broad view of § 3599 

as providing “enhanced rights of representation” to habeas petitioners concomitant 

with those of trial defendants.  Id.  Respondent claims that in that case, the Court 

inferred a standard not found directly in the statute’s text and justified this decision 

by pointing to the “myriad ways that § 3599 seeks to promote effective 

representation for persons threatened with capital punishment.”  Id. at 1285.  

Respondent suggests that Martel therefore supports Rohan’s broad interpretation of 

Section 3599. 

According to Petitioner, § 3599 does not create a right to competence in 

habeas proceedings.  Rather, Petitioners argue that because the Constitution does 

not guarantee a right to counsel in post-conviction proceedings, § 3599 fills this void 

in capital cases by providing for appointed counsel in federal habeas actions seeking 

to vacate or set aside a death sentence.  See Pennsylvania v. Finley, 481 U.S. 551, 

557 (1987) (holding that the Constitution does not provide a right to counsel in post-

conviction proceedings); see also 18 U.S.C. § 3599(a)(2).  To support this more 

limited reading of § 3599, Petitioner points out that § 3599 does not address the 

actual effectiveness of counsel during the proceedings, nor does it make any 
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reference to the competence of habeas petitioners.  According to Petitioner, so long 

as a post-conviction petitioner is represented by an attorney meeting the minimum 

qualifications set by § 3599, his statutory right to representation is satisfied.  Cf. 

Harbison v. Bell, 556 U.S. 180, 185 (2009) (“Under a straightforward reading of 

[§ 3599], subsection (a)(2) triggers the appointment of counsel for habeas 

petitioners, and subsection (e) governs the scope of appointed counsel’s duties.”) 

Petitioner also argues that this Court’s decision in McFarland only reflects 

its view that in passing § 3599, Congress recognized “that quality legal 

representation is necessary in capital habeas corpus proceedings in light of the . . . 

‘unique and complex nature of the litigation.’”  512 U.S. at 855 (quoting 18 U.S.C. 

§ 3599(d)).  Petitioner contends that McFarland’s reading of § 3599 only reflects an 

understanding that habeas proceedings are complex and so it is “unlikely that 

capital defendants will be able to file successful petitions for collateral relief without 

the assistance of persons learned in the law.”  512 U.S. at 855-56 (citation omitted).  

b. How does the legislative history of § 3599 inform its 
interpretation as to a right to competence for habeas 
petitioners? 

Petitioner points out that § 3599’s legislative history confirms that the 

statute did not create a right to competence because it did not create any new rights 

for habeas petitioners that could be used to delay the death penalty.  Petitioner 

cites language from the congressional record indicating a concern that § 3599 would 

be used as a “dilatory tactic or in any way to thwart the final will of the jury which 

has imposed the death penalty.”  134 CONG. REC. H7259-02 (daily ed. Sept. 8, 1988) 

(statement of Rep. George Gekas).  According to Petitioner’s reading of the 
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legislative history, the statute intended only to expand a defendant’s rights to the 

extent that the qualifications of the counsel are without question. 

Petitioner argues that Congress’s sole purpose in enacting § 3599 was instead 

to create equality between indigent and nonindigent capital defendants by 

providing for a court-appointed attorney for petitioners who could not afford counsel 

and by ensuring certain minimum qualifications of such counsel.  Pet’r Rep. Br. 3.  

Petitioner cites statements in the legislative history that reflect this purpose by 

recognizing that “[w]hile State courts appoint lawyers for indigent defendants, there 

is no legal representation automatically provided once the case is appealed to the 

Federal level.”  134 CONG. REC. H7259-02 (daily ed. Sept. 8, 1988) (statement of 

Rep. John Conyers).  By recognizing that capital cases “involve a complex and 

highly specialized body of law and procedures, and inexperienced court appointed 

attorneys have often had difficulty coping with such cases” the legislative history 

indicates that Congress proposed § 3599 to ensure a “level of skill for the lawyers 

that accept these cases.”  Id. 

Respondent disagrees with Petitioner’s contention that Congress sought to 

avoid creating any new rights that habeas petitioners could use as “dilatory tactics” 

to delay the death penalty.  Instead, Respondent argues that the legislative history 

of § 3599 demonstrates congressional intent to ensure meaningful representation in 

capital cases.  Respondent points to remarks by Representative Conyers (the same 

representative whom Petitioner cites), who “emphasized that the statute fills the 

need, in light of the ‘high rate of error being found in capital cases,’ to provide 
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experienced, skilled attorneys who can handle these complex and highly specialized 

cases and afford maximum protection to the constitutional rights of their clients.”  

134 CONG. REC. H7259-02 (daily ed. Sept. 8, 1988).  According to Respondent, 

Representative Gekas’s “dilatory tactic” remark followed a discussion of § 3599(d) 

and only attempted to cure a competing concern regarding savvy defendants who 

seek to delay litigation by unreasonably objecting to the qualifications of counsel.  

Resp’t Br. 23. 

c. How does AEDPA inform interpretation of § 3599? 

Petitioner argues that the Ninth Circuit’s interpretation of § 3599 would 

nullify a provision of the Antiterrorism and Effective Death Penalty Act of 1996 

(“AEDPA”), which dictates that “[t]he ineffectiveness or incompetence of counsel 

during Federal or State collateral post-conviction proceedings shall not be a ground 

for relief in a [federal habeas] proceeding.”  28 U.S.C. § 2254(i) (1996).  Petitioner 

claims that AEDPA narrowed the power of federal habeas courts to undermine the 

finality of state convictions.  See, e.g., RICHARD H. FALLON, JR. ET AL., HART AND 

WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1158 (6th ed. 2009).  

With this intent in mind, courts have interpreted AEDPA’s provisions in a light 

“favorable to states’ interests.”  Pet’r Br. 34. 

In addition, Petitioner cites this Court’s decision in Calderon v. Thompson for 

the proposition that even when “the terms of AEDPA do not govern a case, a 

court . . . must exercise its discretion in a manner consistent with the objects of the 

statute.”  523 U.S. 538, 554 (1998); see also Rhines v. Weber, 544 U.S. 269, 276 

(2005) (holding that AEDPA limits the discretion of district courts to stay habeas 
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proceedings and that solutions involving a stay must be compatible with the 

purposes of AEDPA).  According to Petitioner, by passing AEDPA, Congress “acted 

to codify a balance in habeas procedure that respects states’ interests.”  Petitioner 

claims that recognizing a right to competence through § 3599 would contravene this 

“manifest intent.”  Pet’r Br. 34. 

In response, Respondent argues that inferring a right to meaningful 

assistance of counsel from § 3599 is fully consistent with 28 U.S.C. § 2254(i).  

Respondent asserts that “Congress is perfectly capable of choosing the degree to 

which it seeks to advance a policy,” and the fact that Congress has declined to make 

ineffective assistance of habeas counsel a ground for habeas relief does not mean 

that Congress wanted § 3599 to lack practical substance or meaning.  Resp’t Br. 23-

24.  A habeas petitioner’s right to competence “is necessary to ensure that habeas 

counsel can do her job and to effectuate § 3599’s purpose.”  Id. at 24.  However, to 

convey this point, Congress was not required to take the additional step of making 

ineffective assistance of habeas counsel a ground for relief in a federal habeas 

proceeding challenging a state conviction.  Resp’t Br. 23–24. 

C. Is there a Constitutional Right to Competence? 

The court of appeals below emphatically stated that petitioners in federal 

habeas proceedings facing the death penalty as a result of state criminal convictions 

“do not enjoy a constitutional right to competence.”  644 F.3d at 332. 

Petitioner urges that Respondent’s reliance on any constitutional right to 

competence in habeas proceedings is mistaken and asks that the Court refuse to 

extend such a right.  Petitioner points out that none of the courts below, even the 
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Ninth Circuit in Rohan, have found a constitutional basis for recognizing a right to 

competence in habeas proceedings.  See, e.g., Carter v. Bradshaw, 644 F.3d 329, 332 

(6th Cir. 2011).  In contrast, Respondent argues that there is a right to competence 

in habeas proceedings both in this Court’s due process decisions involving 

meaningful access to federal habeas review and in this Court’s Eighth Amendment 

decisions, particularly Ford v. Wainwright, 477 U.S. 399 (1986), which recognized a 

right to competence at execution.  Petitioner counters that Ford was limited to an 

analysis of a petitioner’s mental state at the execution stage and plays no role in 

defining Respondent’s substantive rights during habeas proceedings. 

1. Does a Petitioner Have a Constitutional Due Process Right to 
Competently Assist Counsel During Habeas Proceedings? 

Respondent argues that several Supreme Court cases support the contention 

that due process requires meaningful access to federal habeas review, which, in 

Respondent’s view, would necessarily entail a petitioner’s right to competence.  

Respondent indicates that in Bounds v. Smith the Court held that “the fundamental 

constitutional right of access to the courts requires prison authorities to assist 

inmates in the preparation and filing of meaningful legal papers by providing 

prisoners with adequate law libraries or adequate assistance from persons trained 

in the law.”  430 U.S. 817, 828 (1977); see also Lewis v. Casey, 518 U.S. 343 (1996).  

In Johnson v. Avery, the Court invalidated a state prison regulation barring 

inmates from assisting other prisoners in preparation of federal habeas petitions 

because the regulation effectively blocked illiterate and poorly educated prisoners 

from access to habeas review.  393 U.S. 483 (1969).  Finally, in Griffin v. Illinois, 
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the Court held that the Due Process Clause and Equal Protection Clause require 

states to ensure inmates’ access to trial transcripts when state law provides for 

direct appellate review.  351 U.S. 12 (1956); see Resp’t Br. 17–18. Respondent 

contends that if the Supreme Court has found as a constitutional matter that 

meaningful access to the courts may depend on access to adequate law libraries or 

similar tools, an incompetent prisoner, with no mental capacity to use reason to 

prepare or assist arguments on his behalf, cannot enjoy meaningful access to the 

courts.  Id. at 19. 

In contrast, Petitioner argues that the Constitution does not guarantee a 

right to competence while pursuing post-conviction relief because, contrary to 

Respondent’s position, the Constitution does not guarantee a due process right to 

habeas review of state court convictions.  The writ of habeas corpus originates from 

the Suspension Clause, not from due process protection.  Moreover, Petitioner relies 

on previous statements by Justice Scalia and argues that the Suspension Clause 

only prevents the Government from suspending habeas altogether but does not 

guarantee any specific content, or even the existence, of the writ of habeas corpus.  

See INS v. St. Cyr, 533 U.S. 289, 337 (2001) (Scalia, J., dissenting) (“A 

straightforward reading of this text discloses that it does not guarantee any content 

to (or even the existence of) the writ of habeas corpus . . . .”). 

According to Petitioner, this Court’s previous decisions make clear that the 

Constitution provides no due process right to counsel in habeas proceedings. See, 

e.g., Murray v. Giarratano, 492 U.S. 1, 10 (1989) (plurality opinion).  Petitioner cites 



!

22 

Pennsylvania v. Finley, where the Court held that the due process guarantee of 

meaningful access does not require the state to appoint counsel to indigent 

prisoners seeking post-conviction relief.  481 U.S. 551, 556-57 (1987).  The Court 

explained that “the right to appointed counsel extends to the first appeal of right, 

and no further” and so a defendant “has no such right when attacking a conviction 

that has long since become final upon exhaustion of the appellate process.”  Id.; see 

also McCleskey v. Zant, 499 U.S. 467, 494 (1991).  Petitioner claims that Finley’s 

underlying assumption is that a government necessarily provides a prisoner with 

more than an “adequate opportunity to present his claims fairly” by appointing 

counsel, and so due process is satisfied where a habeas petitioner is represented by 

counsel.   

Petitioner also points to United States v. MacCollom, where the Court wrote 

that due process “certainly does not establish any right to collaterally attack a final 

judgment of conviction.”  426 U.S. 317, 323 (1976) (plurality opinion).  According to 

Petitioner, Bounds and Lewis do not establish a due process right to habeas review, 

but establish only that, where a state has provided some means of collateral review, 

state actors may not erect barriers that would prevent prisoners from obtaining 

post-conviction relief.  Pet’r Rep. Br. 8. 

  Petitioner further suggests that the Court has long distinguished between 

the due process rights of criminal defendants at trial and petitioners in habeas 

proceedings.  Stating that this Court’s decisions make clear that a habeas 

proceeding is “secondary and limited,” Petitioner claims that habeas petitioners do 
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not have the same due process rights that criminal defendants have.  Barefoot, 463 

U.S. at 887. For example, Petitioner points out that defendants in a criminal trial 

hold a constitutional right to counsel, whereas habeas petitioners do not.  Compare 

Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963), with Murray, 481 U.S. at 557.  

Likewise, criminal defendants are also guaranteed a right to trial by jury whereas 

habeas petitioners are not.  Sigler v. Park, 396 U.S. 482, 487 (1970) (noting that 

juries do not traditionally decide habeas claims); 28 U.S.C. § 2243 (1948).  

Therefore, while criminal defendants enjoy a constitutional due process right to 

competence at trial, Petitioner claims that habeas petitioners do not have this right 

in habeas proceedings.  See Cooper v. Oklahoma, 517 U.S. 348, 354 (1996) 

(establishing a constitutional due process right to competence at a criminal trial); 

Medina v. California, 505 U.S. 437, 453 (1992) (same). 

Petitioner explains that a defendant’s competence relates to the due process 

rights guaranteed at a criminal trial, and so this concern is inapplicable to habeas 

proceedings due to the lack of fact-finding at the post-conviction stage. Petitioner 

states that a defendant’s competence at a criminal trial poses a due process concern 

because at this stage, the defendant may be “the most knowledgeable person in the 

room” and the primary aim of a criminal trial is a determination of the truth.  

Tehan v. United States ex rel. Shott, 382 U.S. 406, 416 (1966).  Due process 

therefore demands that a defendant be sufficiently competent to relay facts to his 

attorney in a criminal trial.  On the other hand, “the purpose of federal habeas 

corpus is to ensure that state convictions comply with the federal law . . . not to 
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provide a mechanism for the continuing reexamination of final judgments . . . .”  

Sawyer v. Smith, 497 U.S. 227, 234 (1990).  Federal habeas is not a device to raise 

new claims or new facts supporting old claims.  See Rose v. Lundy, 455 U.S. 509 

(1982); O’Sullivan v. Boerkel, 526 U.S. 838, 844 (1999).  According to Petitioner, 

resolving the issues in habeas proceedings rarely requires an in-depth inquiry into 

the facts of the case, especially because those facts have already been litigated in a 

criminal court.  Therefore, because a fair habeas proceeding relies less on a 

petitioner’s input than does a criminal trial, the right to competently assist counsel 

so essential for the latter is not relevant to the former. 

Petitioner also urges that limitations on due process in the habeas context 

originate in federalism and comity concerns.  In Engle v. Isaac, this Court said that 

“[f]ederal intrusions into state criminal trials frustrate both the States’ sovereign 

power to punish offenders and good-faith attempts to honor constitutional rights.”  

456 U.S. 107, 128 (1982).  According to Petitioner, this Court has imposed limits on 

rights available in habeas proceedings to protect states’ interests in the finality of 

their judgments.  See, e.g., Wright v. West, 505 U.S. 277, 293 (1992); McCleskey, 499 

U.S. at 491; Wainwright v. Sykes, 433 U.S. 72, 90 (1977). 

2. Does this Court’s Eighth Amendment Analysis in Ford v. 
Wainwright Support a Right to Competence in Federal Habeas 
Proceedings?   

Respondent argues that a right to competence emanates from the Eighth 

Amendment and the Court’s decision in Ford v. Wainwright, which recognized a 

right to competence at execution.  477 U.S. at 401.  The Court’s reasoning in Ford 

was based in part on a study of the common law of habeas corpus.  Resp’t Br. 14-17. 
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Respondent asserts that, at common law, mental competence of defendants was 

generally required from trial to execution, and the capacity to rationally 

communicate a defense was a core element of the competence standard. See 

Christopher Seeds, The Afterlife of Ford and Panetti:  Execution Competence and the 

Capacity to Assist Counsel, 53 ST. LOUIS U. L.J. 309, 314-16 (2009).  The 

requirement of rational communication furthered the reliability of the legal process 

and autonomy of the defendant or prisoner.  Another key element of competence at 

common law was the prisoner’s capacity to understand the legal proceedings and 

their impact on his own life.  Id. at 309.  This requirement upheld the dignity of the 

justice system and ensured that any sentence imposed would truly serve a 

retributive goal.  Id. at 316-17 & n.31.  Respondent contends that the Supreme 

Court’s constitutional jurisprudence recognized the importance of both elements in 

requiring competence to stand trial.  See Dusky v. United States, 362 U.S. 402, 402 

(1960). 

In Ford, Justice Powell concluded that the standard for competence at 

execution should be limited to whether the prisoner is aware of the punishment he 

is about to suffer and understands why he will suffer it. 477 U.S. at 422 (Powell, J., 

concurring).  Justice Powell, whose concurring opinion has long been viewed to 

articulate the substantive standard, justified a rejection of the common law’s 

rational communication element by explaining that modern protections in trials, 

appeals, and state and federal collateral review had become sufficiently extensive to 

ensure reliability and the defendant’s ability to assist in his defense.  Id. at 420-21.  
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Respondent contends that Justice Powell’s reasoning in Ford appears to take for 

granted that a right to competence, measured by the ability to communicate a 

rational defense, is protected by legal proceedings prior to execution, including 

habeas review.  Therefore, Respondent argues that a rational communication 

competence test in habeas proceedings is necessary to justify the lack of such test at 

the execution stage. 

Petitioner argues that Ford only explicitly addressed the standard for 

competence at execution and rejects Respondent’s assertion that Justice Powell took 

for granted a right to competence for habeas petitioners.  Petitioner asserts that 

“Respondent neglects the myriad additional substantive protections that the 

Constitution guarantees defendants before they reach execution.”  Pet’r Rep. Br. 10-

11.  Petitioner explains that by the time a prisoner has reached execution, he has 

most likely gone through at least one direct appeal and several state post-conviction 

proceedings, and he has enjoyed a right to counsel at trial and throughout the direct 

appellate process.  The prisoner has also had at least one opportunity for federal 

habeas review, and 18 U.S.C. § 3599 has afforded him the right to counsel in his 

habeas proceedings.  Petitioner argues that Justice Powell considered these 

protections, as they existed in 1986, when he stated that “it is thus unlikely indeed 

that a defendant today could go to his death with knowledge of undiscovered trial 

error that might set him free.”  Ford, 477 U.S. at 420 (Powell, J., concurring).  If a 

defendant remains incompetent to understand the nature of the punishment 

against him after habeas proceedings conclude, Ford will prevent his execution.  
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However, Petitioner argues that Ford plays no role in defining Respondent’s 

substantive rights during the habeas proceedings themselves. 

Petitioner, citing Penry v. Lynaugh, 492 U.S. 302, 333 (1989), also argues 

that this Court “has specifically rejected an Eighth Amendment standard that 

considers the prisoner’s ability to rationally communicate with counsel and the 

court.”  Pet’r Rep. Br. 10.  In Penry, the Court held that the Eighth Amendment did 

not prohibit the execution of Mr. Penry despite findings that he had the reasoning 

capacity of a seven-year-old.  492 U.S. at 328.  However, Penry was abrogated by 

Atkins v. Virginia, in which this Court held that the Eighth Amendment prohibits 

the execution of mentally retarded offenders.  See 536 U.S. 304, 321 (2002).  In 

Atkins, this Court reasoned that “[m]entally retarded defendants in the aggregate 

face a special risk of wrongful execution” in part because they “may be less able to 

give meaningful assistance to their counsel.”  Id. at 320-21. 

II. CAN A FEDERAL DISTRICT COURT ORDER AN INDEFINITE STAY 
OF A FEDERAL HABEAS PROCEEDING? 

If a right to competence is found, Petitioner argues that an indefinite stay 

cannot issue without violating the purpose of AEDPA.  The proper alternative, 

Petitioner contends, is to appoint a next friend on behalf of Respondent.  In 

response, while conceding that appointing a next friend may be appropriate in 

certain circumstances, Respondent asserts that doing so here would provide an 

inadequate remedy.  Therefore, Respondent requests that this Court affirm the 

Sixth Circuit’s issuance of an indefinite stay, which Respondent defends as 

consistent with AEDPA. 
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A. Does Case Law or Statutory Law Authorize a District Court to Order 
an Indefinite Stay of a Federal Habeas Proceeding?  

Petitioner first argues that neither case law nor statutory law provides 

district courts with the authority to issue an indefinite stay.  Petitioner contends 

that Rees v. Peyton, 384 U.S. 312 (1966), does not control this case.  Rees pertained 

to a prisoner’s need for competence when abandoning, or ending, his habeas claim, 

as opposed to the prisoner’s need for competence when beginning habeas 

proceedings, the situation in this case.  Pet’r Br. 25.  Petitioner then argues that 18 

U.S.C. § 4241 provides for a remedy to incompetence in criminal proceedings—

hospitalization—not an indefinite stay.  Petitioner also notes that 18 U.S.C. § 4241 

is not applicable in habeas proceedings, as the statute only pertains to a defendant 

at trial, and not to a plaintiff in a civil habeas proceeding.  See 18 U.S.C. 

§ 4241(d)(2)(A) (“The Attorney General shall hospitalize the defendant for treatment 

in a suitable facility for an additional reasonable time until his mental condition is 

so improved that trial may proceed . . . . (emphasis added)); Pet’r Br. 26.  Petitioner 

then notes that 18 U.S.C. § 3599, which provides minimum qualifications for habeas 

counsel, is silent with respect to a remedy, and thus cannot be said to provide for an 

indefinite stay as a remedy.  Pet. Br. 27. 

Respondent’s argument in support of an indefinite stay is premised on the 

broad discretionary power of federal courts to issue stays.  Resp’t Br. 28.  First, 

Respondent notes that stays are, in general, reviewed deferentially, thereby 

implying a healthy discretionary power.  Id. at 29.  Second, citing Rhines v. Weber, 

Respondent contends that AEDPA casts no doubt on the ability of courts to issue a 
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stay.  See 544 U.S. 269, 276 (2005) (“District courts do ordinarily have authority to 

issue stays . . . where such a stay would be a proper exercise of discretion . . . .”).  

Furthermore, Respondent notes that Rees, a habeas competency case (though 

decided before AEDPA was enacted), involved a stay that lasted for three decades.  

See Resp’t Br. 30. 

In his reply brief, Petitioner counters Respondent’s “discretionary power” 

argument with four points.  First, Petitioner argues that, while district courts 

generally have broad discretionary power to stay cases, the authority has always 

been tempered by concerns of undue delay.  See Pet’r Rep. Br. at 12 (citing Coit 

Independence Joint Venture v. Fed. Sav. & Loan Ins. Corp., 489 U.S. 561, 585 

(1989)).  Second, Petitioner notes that the limits on discretion apply with even more 

force in the habeas context because of AEDPA’s interest in finality.  Pet’r Rep. Br. 

13.  Petitioner likewise cites Rhines, in which this Court approved the “stay-and-

abeyance” procedure, in which a district court stays a “mixed” habeas petition while 

the habeas petitioner returns to state court to properly exhaust any unexhausted 

claims.  The district court then lifts the stay once the state proceedings end.  544 

U.S. at 275-76.  In endorsing this procedure, this Court cautioned that “stay-and-

abeyance should be available only in limited circumstances,” Id. at 277.  

Emphasizing the importance of comity and federalism in its habeas jurisprudence, 

the Court reasoned that, “[b]ecause granting a stay effectively excuses a petitioner's 

failure to present his claims first to the state courts, stay-and-abeyance is only 

appropriate when the district court determines there was good cause for the 
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petitioner’s failure to exhaust his claims first in state court.”  Id.  Thus, Petitioner 

argues, this Court has approved only limited stays and only in narrow 

circumstances.  Third, Petitioner notes that there will never be a “pressing need” to 

issue an indefinite stay in the hope that a prisoner will become competent and 

supply missing information needed to adjudicate that person’s claims.  Pet’r Rep. 

Br. 15.  Finally, Petitioner reiterates that Rees is not dispositive, because Rees 

pertains to when a prisoner may abandon habeas claims, as opposed to when a 

prisoner may commence habeas claims.  Id. at 16. 

B. Is an Indefinite Stay Compatible with Countervailing Interests of 
Finality, Comity, and Federalism?  

Petitioner next sets forth arguments grounded in policy and AEDPA’s 

purposes by noting that issuing an indefinite stay interferes with interests of 

finality, comity, and federalism.  Pet’r Br. 27.  First, Petitioner argues that an 

indefinite stay does nothing to correct the constitutional error of the underlying 

state conviction, which is the purpose of a habeas proceeding in the first place.  Id. 

at 29.  Petitioner argues that the information purportedly available only to the 

incompetent inmate would not be reason enough to issue an indefinite stay because 

the inmate is not the sole source of vital information.  Id. at 30-31.  Information 

would likely be found on the record or from other witnesses or sources.  Id. 

Second, Petitioner asserts that an indefinite stay interferes with the state’s 

interest in the finality of its convictions.  Petitioner notes that this Court’s 

jurisprudence has limited when a prisoner may file a successive habeas petition,  

McCleskey v. Zant, 499 U.S. 467 (1991) (holding that a prisoner cannot file such 
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petitions to delay any part of his habeas proceedings), and has also limited the 

scope of review of a state’s decision, see Brecht v. Abrahamson, 507 U.S. 619 (1993) 

(holding that federal courts should employ the “substantial and injurious effect” 

test—instead of the “beyond a reasonable doubt” test—in determining whether to 

accept requests for habeas corpus relief).  Petitioner claims that these limitations 

signal that the Court has always valued the states’ interest in finality.  Petitioner 

explains that an indefinite stay threatens to upset this balance because it forces 

states to wait in limbo for the resolution of the habeas proceeding before their state 

criminal convictions become final, if ever.  Pet’r Br. 33-34.   Moreover, an indefinite 

stay is not compatible with AEDPA, which promotes finality.  Pet’r Br. 35-36.  

Petitioner cites to Rhines for the proposition that any stay must be compatible with 

AEDPA’s purposes. Id. 

Respondent asserts pragmatic concerns in response and points first to the 

fact that his presence and competence is integral to the proper litigation of his 

habeas claim.  Resp’t Br. 32-33.  Successful ineffective assistance claims depend on 

communication between habeas counsel and the habeas petitioner.  Respondent 

contends that, if access to counsel in capital habeas proceedings is integral to the 

“fundamental fairness” of the proceedings, then it must not be superficial.  Id. at 33.  

The counsel must be able develop a factual record, a task that is dependent on the 

petitioner and with which an incompetent petitioner cannot assist.  Second, a stay 

allows both parties to “actively pursu[e] the adjudication of Mr. Carter’s claims.”  Id. 

at 34.  If there were no stay and Mr. Carter were to regain competence, then, 



!

32 

Respondent argues, the state could be caught off guard by a refiling of the petition.  

Id. at 34.  In contrast, if the case is stayed, both parties will stay “actively interested 

in pursuing Mr. Carter’s claims.”  Id.  Moreover, the district court will be able to 

monitor Mr. Carter’s competency during the stay.  Id.  Finally, Respondent asserts 

that incompetence is a “superseding consideration” to comity and finality interests.  

Pet. Br. at 39-40 (citing Rees, 384 U.S. 312 (1966) (permitting a stay to last twenty-

nine years), and Ford v. Wainwright, 477 U.S. 399 (1986) (concluding that 

preventing the execution of an incompetent prisoner was more important than a 

finality interest.).   

In reply, Petitioner argues that while incompetence may sometimes 

constitute a “superseding consideration,” it must be assessed in the context of a 

balance between the competing interests of finality and fairness—incompetence is 

not a bright-line trump card in all situations.  Pet’r Rep. Br. 18. 

C. Does Appointment of a Next Friend Present a Viable Alternative 
Remedy? 

 In the event incompetence is found, Petitioner offers as an alternative 

remedy the appointment of a next friend.  Pet’r Br. 37.  Petitioner notes that 

appointing a next friend will negate any finality concerns, as the next friend will be 

able to see the habeas proceedings through on behalf of the prisoner.  Petitioner 

supports its argument by citing Whitmore v. Arkansas, in which this Court endorsed 

next friend standing as a basis for jurisdiction.  495 U.S. 149, 162 (1990).  Pet’r Br. 

37-38.  Petitioner also notes that the next friend option has essentially been codified 

in 28 U.S.C. § 2242.  See Pet’r Br. 38 (“Application for a writ of habeas corpus shall 
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be in writing signed and verified by the person for whose relief it is intended or by 

someone acting in his behalf.” (emphasis added) (citing 28 U.S.C. § 2242)).  

Respondent argues that appointing a next friend is not a workable 

alternative.  While § 2242 contemplates appointment of a next friend, according to 

Respondent, such an appointment is proper only when the next friend will be a 

better advocate than the petitioner.  Resp’t Br. 35-36.  Because only Mr. Carter 

knows the facts necessary to support his claim, a next friend could not be a more 

effective advocate.  Id. at 36.  Respondent further contends that this deficiency in 

representation means the next friend has merely a “generalized interest in 

constitutional governance,” which Whitmore suggests is insufficient.  Id. (citing 495 

U.S. at 163).  Use of next friend limits a habeas petitioner’s chances of success and 

thereby, Respondent asserts, “does not comport with notions of ‘fundamental 

fairness.’”  Id. at 38 n.11.  Respondent contends that Rohan ex rel. Gates v. 

Woodford, 334 F.3d 803 (9th Cir. 2003), illustrates the unworkability of a next 

friend in situations such as this.  In that case, the next friend eventually conceded 

her inability to serve as an effective representative and requested that a stay be 

entered.  See Resp’t Br. 37.  Respondent concludes that a next friend is therefore 

only proper when facts sufficient to support a successful habeas petition exist 

separate from the habeas petitioner’s personal knowledge—allegedly not the 

situation here. 

In reply, Petitioner counters that the Court in Whitmore never mentioned the 

types of claims a next friend can or cannot bring, and thus that the next friend 
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remedy is appropriate even when a next friend might not have personal knowledge 

of particular facts.  Pet’r Rep. Br. 20.  

Petitioner’s final argument is that the indefinite stay results in a special 

exception for capital prisoners only, where capital prisoners will be able “to use 

dilatory tactics to prolong their incarceration and avoid execution of the sentence of 

death.”  Id. at 39.  (quoting Rhines, 544 U.S. at 277-78). 
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Rees v. Peyton, 384 U.S. 312 (1966)  
 

In this case, the Supreme Court issued a summary opinion refusing to 
dismiss a petition for certiorari after the district court found the petitioner—
who attempted to withdraw the petition—incompetent.  

Petitioner Melvin Davis Rees, Jr. was convicted of murder and 
sentenced to death by a state court in Virginia, and the judgment was 
affirmed on appeal.  Thereafter, a habeas corpus petition was filed in the 
United States District Court for the Eastern District of Virginia, alleging that 
the state court conviction had violated Mr. Rees’s federal constitutional rights.  
The District Court rejected these claims, and the Court of Appeals for the 
Fourth Circuit affirmed.  With Mr. Rees's consent, his counsel then filed a 
petition for certiorari in the U.S. Supreme Court.  

Nearly one month after the petition for certiorari had been filed, Mr. 
Rees directed his counsel to withdraw the petition and forgo any further legal 
proceedings.  Mr. Rees’s counsel advised the Court that he could not 
conscientiously accede to these instructions without a psychiatric evaluation 
of Mr. Rees because evidence cast doubt on his mental competency.  The 
Court sought to determine whether the petitioner had the capacity to make a 
rational choice with respect to continuing or abandoning further litigation.  
The Court ordered the district court to make a judicial determination as to 
Mr. Rees’s mental competence and render a report on the matter in order to 
aid the proper exercise of the Court’s certiorari jurisdiction.   

After the District Court found Mr. Rees incompetent, the Court issued 
a subsequent summary opinion stating only that “[t]his case is held without 
action on the petition until further order of the Court.”  Rees v. Peyton, 386 
U.S. 989 (1967).  The Court dismissed the petition for certiorari in 1995 after 
Mr. Rees died of natural causes.  Rees v. Superintendent of Virginia State 
Penitentiary, 516 U.S. 802 (1995). 
 
McFarland v. Scott, 512 U.S. 849 (1994)  
 
 This case stresses that the importance of counsel in death penalty 
cases stems from the need for quality representation in capital habeas corpus 
proceedings in light of the seriousness of the possible penalty and the 
“complexity of [the] jurisprudence” surrounding “the filing of a capital 
defendant’s habeas corpus petition.”   

After being sentenced to death, McFarland filed for a stay of execution 
to allow the Texas Resource Center an opportunity to find counsel for 
McFarland’s state habeas petition.  The Texas court postponed the execution, 
but the Resource Center was unable to find counsel.  McFarland then 
requested counsel be appointed under 21 U.S.C. § 848(q)(4)(B) and requested 
another stay to give the new counsel time to prepare and file a habeas 
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petition.  These requests were denied, but before the court of appeals 
affirmed, volunteer counsel was located. 
 The counsel then filed a pro forma habeas petition with a motion for 
stay of execution and appointment of counsel.  This too was denied, and the 
Fifth Circuit affirmed.  Counsel then sought a stay with the Supreme Court, 
which was granted, along with certiorari. 
 Section 848 provides a right to counsel in any “post conviction 
proceeding” seeking, via § 2254 or 2255, to vacate a death sentence, but it left 
open how the right to counsel is invoked.  The Court concluded that the 
statutory purpose and structure were meant to provide counsel before the 
need for technical assistance arises.  
 The Court stressed the importance of counsel in death penalty cases.  
“Congress’ provision of a right to counsel . . . reflects a determination that 
quality legal representation is necessary in capital habeas corpus proceedings 
in light of ‘the seriousness of the possible penalty and . . . the unique and 
complex nature of the litigation.’”  But the Court explained that the 
importance stemmed from the “complexity of [the] jurisprudence” 
surrounding “the filing of a capital defendant’s habeas corpus petition,” 
referring to procedural roadblocks such as heightened pleading requirements, 
procedural default, and waiver.    
 The Court also touched on the appropriateness of issuing a stay of 
execution.  While it did not find a right to a stay, which was instead 
committed to the trial court’s discretion, the Court noted that a stay of 
execution would ordinarily be appropriate to provide counsel with time to 
“meaningfully . . . research and present” habeas claims.  “[A]pproving the 
execution of a defendant before his [petition] is decided on the merits would 
clearly be improper.” 
 
Whitmore v. Arkansas, 495 U.S. 149 (1990) 
 
 This case develops two requirements for next friend standing:  that the 
next friend explain why the real party cannot prosecute the action; and that 
the next friend be truly dedicated to the best interests of the person on whose 
behalf he seeks to litigate. 

In Whitmore v. Arkansas, Whitmore, a death row inmate, sought to 
intervene as Simmons’s “next friend” and appeal Simmons’s death sentence.  
Simmons had knowingly and voluntarily waived his right to appeal.  The 
Court began with the premise that a “next friend” isn’t a party to an action, 
but “simply pursues the cause on behalf of the detained person, who remains 
the real party in interest.”  The Court then found that Whitmore lacked 
standing to bring the appeal as a next friend. 
 The Court imposed two requirements on next friend standing.  First, 
the next friend must explain why the real party cannot prosecute the action.  
Mental incompetence was among the examples the Court provided.  “Second, 
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the ‘next friend’ must be truly dedicated to the best interests of the person on 
whose behalf he seeks to litigate . . . and it has been further suggested that a 
‘next friend’ must have some significant relationship with the real party in 
interest.” 
 Whitmore failed the first prong of the analysis.  Because Simmons was 
competent, there was no reason why a next friend was needed.  The Court 
dismissed for lack of jurisdiction. 
  
Ford v. Wainwright, 477 U.S. 399 (1986) 
 

In this case, the Supreme Court held that the Eighth Amendment 
prohibits the state from inflicting the death penalty upon a prisoner who is 
insane.  

Petitioner Alvin Bernard Ford was convicted of murder in a Florida 
state court and sentenced to death.  Mr. Ford subsequently began to manifest 
changes in behavior, indicating a mental disorder.  This led to extensive 
examinations by two psychiatrists at his counsel's request, one of whom 
concluded that petitioner was not competent to suffer execution.  Mr. Ford’s 
counsel then invoked a Florida statute governing the determination of a 
condemned prisoner's competency.  Under Florida’s statutory scheme, the 
Governor appointed three psychiatrists to examine the petitioner.  Each 
psychiatrist filed a separate report with the Governor, to whom the statute 
delegated the final decision.  The Governor subsequently signed a death 
warrant without explanation or statement.  After unsuccessfully seeking a 
hearing in state court to determine petitioner’s competency, Mr. Ford’s 
counsel filed a habeas corpus proceeding in a federal district court, seeking 
an evidentiary hearing.  The court denied the petition without a hearing, and 
the Court of Appeals affirmed. 

The Supreme Court reversed, and Justice Marshall’s majority opinion 
held that the Eighth Amendment prohibits the State from inflicting the death 
penalty upon a prisoner who is insane.  The Court explained that the reasons 
at common law for not condoning the execution of the insane—that such an 
execution has questionable retributive value, presents no example to others 
and thus has no deterrence value, and simply offends humanity—have no 
less logical, moral, and practical force today.  The Court reasoned that the 
Eighth Amendment prohibits the execution of the mentally insane.   

Justice Marshall, joined by Justices Brennan, Blackmun, and Stevens 
in Parts III, IV, and V of the opinion, concluded that Florida's statutory 
procedures for determining a condemned prisoner's sanity provided 
inadequate assurance of accuracy to satisfy the requirement of Townsend v. 
Sain, 372 U.S. 293 (1963), and that, having been denied a factfinding 
procedure “adequate to afford a full and fair hearing” on the critical issue as 
required by 28 U.S.C. § 2254(d)(2), petitioner was entitled to a de novo 
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evidentiary hearing in the District Court on the question of his competence to 
be executed.  
 
Martel v. Clair, 132 S. Ct. 1276, 182 L. Ed. 2d 135 (2012).  
 

In this case, the Supreme Court held that when evaluating motions to 
substitute counsel in capital cases under 18 U.S.C. § 3599, courts should 
employ the same “interests of justice” standard that applies in non-capital 
cases under Section 3006A 

A jury convicted Clair of murder and sentenced him to death. After the 
Supreme Court of California affirmed the verdict and this Court denied 
review, Clair commenced federal habeas proceedings by filing a request for 
appointment of counsel, which the district court granted under § 3599.  Clair 
filed his initial petition for habeas relief in 1994 and an amended petition the 
following year.  Clair sent a letter requesting substitution of counsel claiming 
that his attorneys were seeking only to overturn his death sentence, not to 
prove his innocence.  Section 3599 entitles capital defendants and petitioners 
seeking federal habeas relief in capital cases to appointed counsel and 
provides that appointed counsel may be “replaced . . . upon motion of the 
defendant,” although the statute does not specify how courts should evaluate 
these motions.  After the district court held an evidentiary hearing, the court 
chose not to take a substitution. Six weeks later, Clair filed a renewed 
substitution motion adding that his attorneys had done nothing with the 
discovery of new physical evidence recovered from the crime scene.  The court 
denied the renewed motion and on the same day, denied Clair’s habeas 
petition. Clair sought review of his substitution motion pro se. 

On appeal, the Ninth Circuit held that the lower court had abused its 
discretion by failing to inquire into Clair’s renewed substitution motion and 
that the “interests of justice” standard, which governs the appointment and 
substitution of counsel in federal non-capital litigation, was applicable to 
Clair’s substitution motion.  

In an opinion authored by Justice Kagan, the Supreme Court held that 
when evaluating motions to substitute counsel in capital cases under 18 
U.S.C. § 3599, courts should employ the same “interests of justice” standard 
that applies in non-capital cases under Section 3006A. The Court reasoned 
that Congress enacted what is now Section 3599 to provide federal capital 
defendants and capital habeas petitioners enhanced rights of representation 
by granting them counsel as a matter of right, and enhanced the minimum 
requirements for this representation by requiring more experienced counsel 
than Section 3006A demands. Therefore, the Court held that in passing 
Section 3599, Congress could not have intended to prescribe a more stringent 
standard than in Section 3006A for substitution of counsel. 

The Court rejected the state’s argument that the “interests of justice” 
standard would permit substitution motions to become a tool of delay to defer 
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enforcement of a death sentence which is contrary to historic restrictions on 
“abuse of the writ” and to the goals of the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA).  The Court noted that the “interests of justice” 
standard takes into account whether a substitution motion will cause undue 
delay. 

The Court held that the district court did not abuse its discretion in 
denying Clair’s second request for new counsel under the “interests of justice” 
standard.  A determination of this sort is fact-specific and deserves the 
deference of appellate courts.  There was no abuse of discretion in this case 
when the Court considered a number of factors, including, inter alia, the 
court’s proper examination in response to Clair’s first complaint, the lapse 
between the filing of the habeas petition and the substitution motion, and the 
second motion’s timing only two weeks after the court held an evidentiary 
hearing to investigate Clair’s first complaint.  
 
Rohan ex rel. Gates v. Woodford, 334 F.3d 803 (9th Cir. 2003) 
 

In this case, the Ninth Circuit held that the statutory right to counsel 
in federal post-conviction relief proceedings in capital cases under Section 
3599 implies a statutory right to competence for those proceedings.   

Petitioner, Oscar Gates, filed a habeas petition following his state 
conviction for first-degree murder and robbery, death sentence, and 
exhaustion of state post-conviction remedies. Following his conviction, Gates 
began acting uncooperatively and irrationally, for instance, by filing pro se 
more than 120 habeas petitions in various courts, some of which were 
hundreds of pages long and which alleged that his defense counsel was 
conspiring to assassinate him.  Petitioner’s counsel requested stay of further 
proceedings based on Petitioner’s incompetence and argued that his trial 
counsel was ineffective for failing to seek a competence hearing.  

A state psychiatrist and a psychiatrist retained by Gates’s counsel 
examined Gates’s competence and both concluded that Gates was not 
intentionally delaying the proceedings but that he actually had a mental 
impairment. The district court held a competency hearing and determined 
that Gates’s mental condition would seriously impede his attorneys from 
protecting his rights and proceeding with his petition in court.  While the 
district court found that Gates was not competent, rather than grant a stay, 
it appointed Rohan, an attorney, as a “next friend” to pursue Gates’s petition 
on his behalf.  The court then denied Rohan’s renewed motion for stay.  
Rohan reported that she was unable to communicate rationally with Gates 
and that, therefore, she could not pursue his habeas petition.  Rohan renewed 
the request to stay the proceedings, which the district court denied on the 
grounds that Rohan’s appointment as next friend adequately protected 
Gates’s interests and that the requirement that a criminal defendant be 
competent to stand trial did not apply to habeas proceedings. The district 
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court then certified its ruling for interlocutory review under 28 U.S.C. § 
1292(b) 

The Ninth Circuit, in an opinion by Chief Judge Kozinski, held that 
the statutory right to counsel in federal post-conviction relief proceedings in 
capital cases under Section 3599 implies a statutory right to competence for 
those proceedings.  The Ninth Circuit also held that Gates was entitled to a 
stay until found competent due to his ineffective assistance and other habeas 
claims that could potentially benefit from his ability to communicate 
rationally with counsel.  The Ninth Circuit noted that Gates could not 
communicate with his counsel rationally and that counsel’s ability to petition 
on behalf of Gates’s claims was impaired by counsel’s inability to converse 
with him. Thus, proceeding while Gates was incompetent would undermine 
his constitutional due process rights and his statutory right to capital habeas 
counsel under 21 U.S.C. § 848(q)(4)(B). 

Noting that no Supreme Court decision squarely addressed the issue, 
the Ninth Circuit reversed the lower court’s decision after examining the 
historical right to competence at trial in common law and determining that 
this tradition linked a person’s competence to his capacity for rational 
communication. The court also acknowledged that the common law tradition 
recognized that next friends and guardians could at times act on an 
incompetent’s behalf but that prosecuting authorities could not avoid a 
competence requirement by appointing a next friend to allege something on 
an incompetent’s behalf.  

The Ninth Circuit discussed the Supreme Court’s recognition of a due 
process right to competence during the trial itself and that a criminal 
defendant’s capacity to communicate is a cornerstone of due process.  The 
Ninth Circuit cited Justice Frankfurter’s dissenting opinion in Solesbee v. 
Balkcom, 339 U.S. 9, 19-20. (1950), that an individual should not be denied 
the means to “allege somewhat” facts which might free him.  

The Ninth Circuit also relied on the Court’s per curiam opinion in Rees 
v. Peyton, where the Court ordered a competency determination after a 
habeas petitioner sought to withdraw his petition for certiorari and the 
district court had determined that the petitioner was incompetent. According 
to the Ninth Circuit, the Rees decision indicated the Court believed 
incompetence to be grounds for staying habeas proceedings. 

Turning to Congressional intent, the court noted that under 21 U.S.C. 
§ 848(q)(4)(B), capital prisoners challenging their convictions or sentences in 
federal court have a right to assistance of counsel, and that this reflects 
Congress’s belief that federal habeas corpus has a particularly important role 
to play in promoting fundamental fairness in the imposition of the death 
penalty and that meaningful assistance of counsel is essential to secure 
federal constitutional rights.  
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Rhines v. Weber, 544 U.S. 269 (2005) 
 
 In this case, the Court concluded that, in limited circumstances, 
federal courts could employ the stay-and-abeyance procedure when 
confronted with a mixed habeas petition.   

In the case, the Court confronted the question of the propriety of the 
stay-and-abeyance procedure being employed by district courts. The stay-
and-abeyance procedure worked as follows: if a prisoner filed a habeas 
petition in federal court and it contained both exhausted and unexhausted 
claims, the federal district court would stay the habeas petition for a limited 
period of time to allow the petitioner to return to state court to exhaust his 
unexhausted claims.  This allowed a petitioner who brought a mixed petition 
to avoid running into a statute of limitations problem under AEDPA.  The 
district court in Rhines had employed this procedure, and the Eighth Circuit 
on appeal vacated the stay.  The Supreme Court granted certiorari to resolve 
the circuit split over the propriety of the stay-and-abeyance procedure.  
 The Supreme Court had previously espoused the total exhaustion rule, 
which provided that a federal court could not adjudicate mixed petitions.  See 
Rose v. Lundy, 455 U.S. 509 (1982).  Writing for the majority, Justice 
O’Connor began by noting that “district courts do ordinarily have authority to 
issue stays . . . where such a stay would be a proper exercise of discretion.” 
Rhines, 544 U.S. at 276.  The Court noted that “AEDPA does not deprive 
courts of that authority . . . but it does circumscribe their discretion.  Any 
solution to this problem therefore must be compatible with AEDPA’s 
purposes.”  Id.  AEDPA’s twin purposes, the court explained, were to promote 
the finality of state court judgments and to “streamline federal habeas 
proceedings.”  Id. at 277.   

Because the stay-and-abeyance procedure, if employed too frequently, 
had the potential to interfere with these purposes, the mechanism “should be 
available only in limited circumstances.” Id.  The Court cautioned that it 
should be employed only when the “district court determines there was good 
cause for the petitioner’s failure to exhaust his claims first in state court.” Id. 
The district court must also ensure that the petitioner’s claims are not 
meritless. Id.  Finally, the Court cautioned that “a mixed petitioner should 
not be stayed indefinitely,” noting that while AEDPA promotes speedy relief, 
not all prisoners, especially capital prisoners, necessarily seek swift 
adjudication of their claims. Id. at 277-78.  

Thus, the Court concluded that, in limited circumstances, courts could 
employ the stay-and-abeyance procedure when confronted with a mixed 
habeas petition.  
!


