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Chapter 9 vs. Chapter 11

OHSWEST:260976307

Commencement of the Case
Chapter 9


Municipalities cannot be put into
chapter 9 involuntarily.
–

–



–

1

–



Involuntary cases permitted.
–

Only a municipality can initiate a
chapter 9 case. Section 303 of the
Bankruptcy Code, which provides for
the commencement of involuntary
cases, is not applicable in chapter 9.
A chapter 9 case cannot be converted
to one under another chapter.

Chapter 9 debtors are not required to
file schedules or statement of
financial affairs.
–

Chapter 11

Pursuant to section 924, a chapter 9
debtor is required to file a list of
creditors.
Under section 925, any claim listed on
the list of creditors is a proof of claim
deemed filed under section 501,
unless listed as contingent, disputed
or unliquidated.
No reporting requirements.



A chapter 11 case can be converted to
one under chapter 7

Debtor required to file schedules and
statement of affairs
–

–

Under section 1111(a), no proof of
claim required unless debt is listed in
schedules as contingent, disputed or
unliquidated.
Debtor must submit quarterly
statements of disbursements and make
other disclosures. (Rule 2015).

Commencement of the Case (cont)
Chapter 9


Publication of the notice of
commencement of the case.
–

–
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Chapter 11


Not required.



Judge selected at random.

Section 923 requires publication of a
Notice of Commencement for three
consecutive weeks in a local
newspaper and in a newspaper having
general circulation among bond
dealers and bond holders.
The notice must provide a date by
which objections to eligibility must be
filed.

Bankruptcy judge is assigned by the
Chief Judge of the Circuit rather than
by the clerk of the bankruptcy court.
11 U.S.C. § 921(b).

Eligibility Requirements
Chapter 9




Must be a municipality (political
subdivision or public agency or
instrumentality of a State). 11 U.S.C.
§ 109(c)(1).
Legislative Authority.
–

–

–
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Municipality must be specifically
authorized under state law to be a
chapter 9 debtor. 11 U.S.C. §
109(c)(2).
Approximately one-half of states
currently have legislation providing
some form of authorization.
Certain of these statutes contain
limitations as to the type of entity that
may file, and some require further
approval from the state or a state
official prior to any filing.

Chapter 11


Sole eligibility requirement relates to
nature of the debtor (i.e., railroads and
persons eligible to be chapter 7
debtors). 11 U.S.C. §109(d).

Eligibility Requirements (cont)
Chapter 9


Insolvency.
–

–

Debtor bears a burden of proving that it
is insolvent as of the petition date. 11
U.S.C. 109(c)(3).
A municipality is insolvent if it is (i)
generally not paying its debts as they
become due unless such debts are the
subject of a bona fide dispute, or (ii)
unable to pay its debts as they become
due. 11 U.S.C. § 101(32)(C).
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The “generally not paying its debts as
they become due” test requires a factual
analysis of what payments have been
missed and their relation to the
municipality’s overall financial position.
In determining whether the municipality is
unable to pay its debts as they become
due, courts look at the cash flow of the
municipality rather than using a balance
sheet test.
The court will look to the municipality’s
fiscal condition in the near future, as
opposed to two or more years down the
road.

Chapter 11


There is no insolvency requirement for
chapter 11 debtors.

Eligibility Requirements (cont)
Chapter 9



Must desire to effect a plan to adjust its
debts. 11 U.S.C. 109(c)(4).
Good faith requirements.
–







5



No good-faith filing requirement.



No chapter 11 equivalent.

A municipality must show that it either:


–

Chapter 11

Has obtained the agreement of creditors
holding at least a majority in amount of the
claims of each class that the municipality
intends to impair under a plan,
Has negotiated in good faith with creditors but
failed to reach an agreement,
Is unable to negotiate with creditors because
negotiations are impracticable, or
Reasonably believes that a creditor may
attempt to obtain an avoidable preference. 11
U.S.C. § 109(c)(5).

A bankruptcy judge also may dismiss a
chapter 9 petition if the debtor did not file the
petition in good faith. 11 U.S.C. 921(c).

In the event of an appeal from the entry of
an order for relief, the bankruptcy court may
not delay any proceeding in the chapter 9
case, nor may any court issue a stay. 11
U.S.C. § 921(e).

Limitations on the Power of the Court
Chapter 9






Because of limitations imposed by the Tenth
Amendment to the U.S. Constitution on Congress’
power over the states, the Bankruptcy Code
provisions with respect to municipality debtors
place significant restraints on the powers of a
federal bankruptcy court to interfere with the
operations of a municipality.
State maintains its powers to control
municipalities, subject to specific Bankruptcy Code
provisions (such as the power to reject contracts).
11 U.S.C. § 903.
Absent consent by the debtor, the court may not
interfere with (1) any of the political or
governmental powers of the debtor, (ii) any of the
property or revenues of the debtor, (iii) the debtor’s
use or enjoyment of any income-producing
property. 11 U.S.C. § 904.
A chapter 9 debtor does not need court approval to
use, sell or lease property, including cash collateral
(section 363 is not incorporated into chapter 9).
The debtor maintains complete control of most of its
financial affairs and operations (in bankruptcy, a
municipality will still need freedom to operate and
provide services to citizens).



Chapter 11 debtors subject to §363.

Court cannot appoint an examiner of a trustee
(except for certain limited purposes relating to the
recovery of avoidable transfers).



Trustee of examiner may be appointed.

–

–
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Chapter 11

Limited Role of U.S. Trustee
Chapter 9


The U.S. Trustee has no general
supervisory authority in a chapter 9
case (reason being that it would be an
improper interference with the political
and financial affairs of the municipality
debtor).
–

–

–
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Does not examine the debtor at a
meeting of creditors -- there is no
meeting of creditors.
Does not have the authority to move
for appointment of a trustee or
examiner or for conversion of the
case.
Does not monitor the financial
operations of the debtor or review the
fees of professionals retained in the
case.

The U.S. Trustee’s most important
role in chapter 9 cases is to appoint a
creditors committee or other
committee(s).

Chapter 11








The U.S. Trustee plays an active
role in overseeing the bankruptcy
case.
Conducts first meeting of creditors.
Appoints members of official
committees.
May move for appointment of a
trustee or examiner.
May move to convert the case.
Monitors financial operations.

Case Administration
Chapter 9


Chapter 9 does not create an estate.
–
–





Commencement of the case creates an
estate.



Section 327 through 331 apply.

Section 541 is not incorporated.
Section 902(1) defines “property of the
estate” to mean “property of the debtor.”

Retention of Professionals.
–

–

8

Chapter 11

Sections 327 through 331 of the Bankruptcy
Code are not applicable in a chapter 9 case.
Therefore, the debtor does not need court
approval to retain professionals, and any
professionals retained by the debtor need
not satisfy the requirements that they be
disinterested or not hold or represent an
interest adverse to the estate.
The debtor does not need court authorization
to pay professionals during the course of the
bankruptcy case. The only provision of
chapter 9 governing the compensation of
professionals provides as a confirmation
requirement that all amounts to be paid by
the debtor or by any person for services or
expenses in the case or incident to the plan
have been fully disclosed and are
reasonable. 11 U.S.C. § 943(b)(3).

Case Administration (cont)
Chapter 9


Automatic stay.
–

–

The Bankruptcy Code automatic stay
provisions apply in chapter 9.
Section 922(a) adds automatic stay
provisions that prohibit actions against
officers and inhabitants of the debtor if the
action seeks to enforce a claim against the
debtor.




–

Section 922(d) limits the applicability of the
stay.
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Prohibits a creditor from bringing a mandamus
action against an officer of a municipality on
account of a prepetition debt.
Prohibits a creditor from bringing an action
against an inhabitant of the debtor to enforce a
lien on or arising out of taxes or assessments
owed to the debtor.

Chapter 9 petition does not operate to stay
application of pledged special revenues to
payment of indebtedness secured by such
revenues.
An indenture trustee or other paying agent may
apply pledged funds to payments coming due
or distribute the pledged funds to bondholders
without violating the automatic stay.

Chapter 11


Automatic stay applies only to the debtor
and its property.

Case Administration (cont)
Chapter 9


Committees.
–

–

–



Creditors committee has powers and
duties similar to those of a committee in a
chapter 11 case.
Cannot be appointed until after the entry
of the order for relief, which may take
months in a chapter 9 case in which
eligibility is challenged.
Debtor cannot be ordered to pay the
professionals employed by a committee,
but generally, an agreement is reached.

Right to be heard more expansive in
chapter 9.
–
–

Section 1109 applies
Fed. R. Bankr. P. 2018(c) provides that:
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The Secretary of the Treasury of the
United States may, or if requested by the
court shall, intervene in a chapter 9 case.
Representatives of the state in which the
debtor is located may intervene in a
chapter 9 case with respect to matters
specified by the court.

Chapter 11




Order for relief, occurs on the
petition date in a voluntary chapter
11.
Committee’s retained professionals
paid pari passu with debtors’
professionals.

Case Administration (cont)
Chapter 9


Dismissal.
–

–

Court may dismiss a chapter 9 petition
if it concludes the debtor did not file
the petition in good faith or if the
petition does not meet the
requirements of chapter 9.
Court also may dismiss the petition for
cause, including:
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Lack of prosecution
Unreasonable delay by the debtor that
is prejudicial to creditors
Failure to propose or confirm a plan
within the time fixed by the court
Material default by the debtor under a
confirmed plan or
Termination of a confirmed plan by
reason of the occurrence of a condition
specified in the plan. 11 U.S.C. § 930.

Chapter 11


Court may convert to chapter 7 or
dismiss as specified in 11 U.S.C.
§1112.

Avoidable Transfers
Chapter 9
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Bankruptcy Code avoidance powers
are applicable.
In chapter 9 cases, however, a
transfer of property by a municipality
to or for the benefit of a bondholder
on account of such bond may not be
avoided as a preference.
11 U.S.C. § 926(b).

Chapter 11


No exemption for transfers to or for
the benefit of a bondholder.

Assumption or Rejection of Executory Contracts and
Unexpired Leases
Chapter 9



Section 365 applies in chapter 9
cases
Collective bargaining agreements
–



13



A chapter 11 debtor cannot
unilaterally abrogate a CBA.
–

Section 1113 does not apply in
chapter 9 cases.




Chapter 11

A municipality debtor thus enjoys
greater latitude than a chapter 11
debtor with respect to modification or
rejection of labor agreements.
The bankruptcy court should permit
rejection if the debtor demonstrates
that the CBA burdens the debtor, that,
after careful scrutiny, the equities
balance in favor of rejection, and that
the prospects of reaching a deal in the
near future are not good.

Section 1114 does not apply in
chapter 9 cases.

–



Section 1113 requires a chapter 11
debtor to negotiate proposed
modifications of a collective
bargaining agreement with the
authorized representative of the
employees covered by such
agreement.
During this process, many steps
are required of the debtor and court
approval is necessary for debtor
rejection or modification of a
collective bargaining agreement.

Section 1114 enumerates the
stringent ground rules for treatment
of retiree benefits.

Special Revenues
Chapter 9
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Obligations secured by a lien on
special revenues retain such lien
post-petition in chapter 9. However,
the security interest is subject to the
necessary operating expenses of the
project involved. 11 U.S.C. § 928(b).
The holder of a claim payable solely
from special revenues does not have
recourse against the debtor.
11 U.S.C. § 927. This prevents the
conversion of revenue bonds into
general obligation bonds.

Chapter 11


A debtor with a nonrecourse claim
may, under certain circumstances,
be treated as having recourse
against the debtor. 11 U.S.C. §
1111(b).

Plan of Adjustment
Chapter 9
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Only the debtor may file a plan for
adjustment of debts -- creditors may
not propose and file competing plans.
The Bankruptcy Code does not fix a
specific deadline by which the debtor
must file a plan. If a plan is not filed
with the petition, the debtor shall file
such plan at such later time as the
court fixes. 11 U.S.C. § 941.

Chapter 11



Creditors may file a plan after
termination of exclusivity.
A trustee may file a plan because
such appointment terminates
exclusivity.

Plan of Adjustment (cont)
Chapter 9


Plan content and confirmation requirements
in chapter 9 cases are similar to those
applicable in chapter 11 cases.
–

–

–

–
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One class of impaired claims must vote to
accept the plan.
A class accepts a plan if the plan is accepted
by holders of at least two-thirds in amount
and a majority in number of claims within
that class actually voting.
Each class of claims that is impaired under
the plan must accept it. However, if all
requirements for confirmation are satisfied
except that acceptance has not been
received by all impaired classes, the court
nevertheless shall confirm the plan if it does
not discriminate unfairly and is fair and
equitable with respect to each impaired class
that has not accepted the plan -- i.e.,
cramdown.
Plan must be feasible and in the best
interests of creditors, and the debtor must
have obtained any regulatory or electoral
approval necessary under applicable
nonbankruptcy law to carry out any provision
of the plan. 11 U.S.C. 943(b).

Chapter 11

Discharge
Chapter 9
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A municipality debtor receives a discharge
of all debts as of the time when: (1) the
plan is confirmed; (2) the debtor deposits
any consideration to be distributed under
the plan with the disbursing agent
appointed by the court; and (3) the court
determines that securities deposited with
the disbursing agent will constitute valid
legal obligations of the debtor and that any
provision made to pay or secure payment
of such obligations is valid.
11 U.S.C. § 944(b).
A municipality debtor is not discharged
from any debt (i) excepted from discharge
by the plan or the order confirming the
plan, or (ii) owed to an entity that, before
confirmation of the plan, had neither notice
nor actual knowledge of the case.
11 U.S.C. § 944(c).

Chapter 11


Confirmation of a plan discharges a
debtor from any debt that arose
before the date of confirmation. 11
U.S.C. § 1141(d). After
confirmation, the debtor is required
to make plan payments and is
bound by the provisions of the
plan.
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The chapter 9 filing by the City of Vallejo prompted the California Professional
Firefighters and other labor organizations to promote legislation limiting the eligibility of
California municipalities for bankruptcy relief. The legislation, Assembly Bill 155 (“AB
155”) died on August 31, 2010, the final night of the 2010 legislative session. The
opposition of the Governor to the legislation may have played a role in its not having
been called for a vote during the waning hours of the session. The bill, or some variation
thereof, may well be introduced during the next session, at which time California will
have a new Governor. Whether or not the bill will rise from the ashes, though, AB 155
and the various modifications it underwent during the session, provide insight into the
politically-charged environment to which formal municipality reorganizations are
subject.
***
The bill was introduced following the affirmance by the Bankruptcy Appellate
Panel of the Ninth Circuit of the bankruptcy court ruling that Vallejo was eligible for
chapter 9 relief.1 The pace exacerbated following the bankruptcy court’s decision in
Vallejo determining that rejection of the City’s collective bargaining agreements
(“CBA’s”) would be determined by Bankruptcy Code § 365 and the Supreme Court’s
Bildisco decision2 rather than by state law, as argued by three of the City’s labor
organizations.3
Assembly member Tony Mendoza (D-Artesia) introduced the original version of
AB 155 in 2009. In its original iteration, no California municipality could have sought

1

In re City of Vallejo, 408 B.R. 280 (B.A.P. 9th Cir. 2009).

2

N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513 (1984).

3

In re City of Vallejo, 403 B.R. 72 (Bankr. E.D. Cal. 2009), aff’d Int’l Bhd. Of Elec. Workers v. City of
Vallejo (In re City of Vallejo), 432 B.R. 262 (E.D. Cal. 2010).
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chapter 9 relief without first obtaining the approval of the California Debt and Investment
Advisory Commission (“CDIAC”).4 Later, the bill was amended to permit the local
governing body to override CDIAC’s decision. (See Addendum A.) The amended
version required municipalities to submit substantial financial and other information to
CDIAC. The CDIAC staff would then proceed with an evaluation. At its conclusion, the
CDIAC would either approve the municipality’s request or proceed with a further
evaluation (including a hearing) and publish a decision. In the event that the CDIAC
denied the request, the municipality’s governing body could resubmit a new application
(addressing the deficiencies in the old) or override the CDIAC’s denial. However, any
override would require yet another hearing at the local government level, as well as
findings as to the necessity of overriding the CDIAC’s determination that chapter 9 relief
was not warranted. AB 155 did not address what the financially distressed entity was to
do during this series of protracted legal proceedings, but it did require the municipality to
pay the costs of the CDIAC inquiry and hearing in the event that CDIAC decided that
chapter 9 was not justified.
The California League of Cities, the California Chamber of Commerce, countless
local governments as well as the Howard Jarvis Taxpayers Organization and the
California Public Securities Association opposed AB 155 because it provided labor
organizations with too much leverage over financially-strapped cities and counties.5 In

4

California currently places no restriction on a municipalities’ right to file a bankruptcy case. Cal. Gov’t
Code § 53760. See also 11 U.S.C. § 109(c) (2) (state law must specifically authorize municipalities to file
chapter 9 cases before the municipality is eligible for chapter 9 relief). However, even if state law
authorizes a filing, the municipality must satisfy several other eligibility criteria before the bankruptcy
court may enter an order for relief. See, e.g., 11 U.S.C. §§ 109(c) (3) (proof of insolvency) and 109(c) (5)
(good faith).
5

For example, see A. York, Local Government Bankruptcy Bill Comes Back to Capitol, Los Angeles
Times (August 23, 2010), latimesblogs.latimes.com/california/politics/2010/08/local-governmentbankruptcy-bill-comes-back-to-capitol-html.
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part due to such opposition, too many editorials that lambasted the bill and to the
Governor’s opposition to the bill, it was placed on the inactive list early in the summer of
2010.
However, on August 23, 2010, a week and a day before the end of the legislative
session, AB 155 was removed from the inactive list and, along with amendments
designed to make AB 155 more acceptable to objectors. However, the new version still
provided for approval of CDIAC, subject to override. The new wrinkle was to allow the
municipality the alternative of requesting that the State Auditor conduct an audit of the
municipality to see if the “last resort” of chapter 9 needed to be invoked. (See Attached
Addendum B.) The amended AB 155 still required the municipality to submit detailed
financial information and options it had considered to chapter 9 relief. The State Auditor
would have been required to make the audit a high priority so as to alleviate concerns
over protracted litigation, but no filing could occur until the Auditor made public findings
of its work.6
The last minute “audit alternative” version also met with criticism.7 In addition to
politicizing the financial restructuring process by retaining the CDIAC eligibility prong,
and in addition to not setting forth any timetable for the State Auditor’s review, much of
the inquiry by CDIAC or the State Auditor required by AB 155 would have to be re-done
in the bankruptcy court during the course of any objection to eligibility based on solvency
and/or good faith. And, of course, no court has addressed the evidentiary value and/or
preclusive effect, if any, on the bankruptcy court of factual findings made by the CDIAC
6

A later amendment (introduced on August 31, 2010) alleviated a defect in prior drafts by providing a
source of state funding for the audit.

7

See Bankruptcy Bill Must Die, Woodland Daily Democrat (August 26, 2010), www.daileydemocrat.com/
editorial/ci_15899278; Editorial: Bad Municipal Bankruptcy Bill Still Alive, Contra Costa Times (August
23, 2010), www.contracostatimes.com/opinion/ci_15843624?nclick_check=1.
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or the State Auditor, leaving the possibility if no probability of a retrial of the same
issues.
In short, while AB 155 did not pass prior to the end of the legislative session, it
(or some new form of obstacle) may well be re-born in the future.

CH 32799.1 100196 000001
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ADDENDUM A

ADDENDUM B

AMENDED IN SENATE AUGUST 20, 2010
AMENDED IN SENATE JUNE 1, 2010
AMENDED IN SENATE MAY 20, 2010
AMENDED IN SENATE JULY 1, 2009
AMENDED IN ASSEMBLY JUNE 1, 2009
AMENDED IN ASSEMBLY MARCH 27, 2009
california legislature—2009–10 regular session

ASSEMBLY BILL

No. 155

Introduced by Assembly Member Mendoza
(Principal coauthor: Assembly Member Torrico)
(Coauthors: Assembly Members Brownley, Coto, De León, Fuentes,
Furutani, Lieu, Ma, Nava, John A. Pérez, V. Manuel Pérez, Price,
and Yamada)
(Coauthors: Senators DeSaulnier, Liu, and Wiggins)
January 26, 2009

An act to amend Section 53760 of, and to add Sections 8860, 8861,
8862, 8863, 8864, and 8865 8865, and 53760.5 to, the Government
Code, relating to local government.
legislative counsel’s digest

AB 155, as amended, Mendoza. Local government: bankruptcy
proceedings.
Under existing law, any taxing agency or instrumentality of the state
may file a petition and prosecute to completion bankruptcy proceedings
permitted under the laws of the United States.

93

AB 155
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This bill would provide that a local public entity may only file under
federal bankruptcy law with the approval of the California Debt and
Investment Advisory Commission, except as specified. The bill would
also provide an alternative procedure for a local entity to file under
federal bankruptcy law by submitting specific analyses regarding its
financial position to the State Auditor who would be required to audit
the analyses and financial position of the local entity. The public entity
would be authorized to file a petition under federal bankruptcy law
after the State Auditor has notified the public entity of completion of
its audit work and made public the findings of that audit.
Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
The people of the State of California do enact as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

SECTION 1. The Legislature hereby finds and declares all of
the following:
(a) The California Constitution and current statutory law provide
for a continuity and interdependence between state and local
government entities. Seeking financial relief through the provisions
of Chapter 9 (commencing with Section 901 of Title 11) of the
United States Code imposes costs on a municipality, potentially
exceeding $1 million. It can reduce service levels to the taxpayers
and residents of a municipality. In some circumstances, it can have
major short- and long-term fiscal consequences to the municipality,
the surrounding local public entities, and the state. In 2009, bond
counsel stated that “filing for bankruptcy protection under Chapter
9 should be considered a last resort, to be effected only after every
effort has been made to avoid it.”
(b) The Legislature has an interest in monitoring the conditions
under which local entities seek Chapter 9 protection. The relief
provided through the federal courts can affect state and municipal
government service levels, debt, and contracts. The Legislature
also has a strong interest in ensuring adequate disclosure of the
conditions under which a municipality may seek Chapter 9
protection.
(c) To the extent financial relief granted through Chapter 9 can
affect debt service payments, the state’s investors and bondholders
have a direct interest in the Bankruptcy Court’s decisions.

93
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

AB 155

(d) The state has established a statewide system of public
employee collective bargaining for state and local government
employers and employees intended to protect the state’s interest
in promoting peaceful and harmonious labor relations and
preventing work stoppages. The validity and enforceability of
contracts arrived at through collective bargaining are essential to
maintaining labor peace and the uninterrupted delivery of vital
public services, and these agreements may be subject to review
and amendment or rescission in the event of a Chapter 9 bankruptcy
proceeding.
(e) The state has established and administers statewide pension
systems that provide retirement and health benefits to state and
local agency employees, many of whose benefits rely on contracts
negotiated between local agencies and the California Public
Employees’ Retirement System, and that may be subject to review
and amendment or rescission in the event of a Chapter 9 bankruptcy
proceeding.
(f) California is one of only 12 states that grants blanket
authority for its municipalities to petition for bankruptcy and offers
no opportunity for its municipalities to receive state-level,
prebankruptcy guidance, oversight, or assistance for those
jurisdictions that are truly insolvent and face no other alternative
to bankruptcy.
(g) State intervention in local affairs should only occur in
exceptional circumstances and not without a compelling interest
of statewide concern.
(h) Given the connection between state allocations and local
budgets, the state has a role in mitigating possible local bankruptcy.
(i) It is the duty of all state and local elected officials to ensure
that governments provide essential services to the communities
they are elected to serve.
(j) California’s taxpayers who rely on public safety, senior,
park, and library services, as well as those who own and operate
businesses in our communities, deserve every effort that state and
local government can make to avoid the long-term devastation of
bankruptcy.
(k) The California Debt and Investment Advisory Commission
is the appropriate body to provide the expert oversight and guidance
sought by local public agencies who find themselves in a fiscal
crisis, given its current statutory duties to collect municipal finance
93
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data, conduct research, administer educational seminars, and
provide information and technical assistance on behalf of local
public agencies and their finance professionals, and given the
commission’s diverse membership that includes state and local
government financial experts.
SEC. 2. Section 8860 is added to the Government Code, to
read:
8860. (a) The commission shall, upon request of a local public
entity, advise and, if deemed appropriate by the commission, grant
approval to the entity to exercise its rights pursuant to Section
53760.
(b) Upon request under subdivision (a), the local public entity
shall submit all of the following to the commission:
(1) A resolution or ordinance, adopted by that governing body
at a public hearing held pursuant to the Ralph M. Brown Act
(Chapter 9 (commencing with Section 54950) of Part 1 of Division
2 of Title 5), that does both of the following:
(A) Requests authority pursuant to Section 53760 to petition
the federal bankruptcy court for financial relief under the provisions
of Chapter 9 (commencing with Section 901 of Chapter 11) of the
United States Code.
(B) Acknowledges that the state’s fiscal and financial
responsibilities are not changed by the application or the
commission’s decision pursuant to Section 8861.
(2) A thorough analysis of the entity’s request to petition under
Chapter 9 (commencing with Section 901 of Title 11) of the United
States Code. In addition to any other information it may provide,
the entity shall do all of the following:
(A) Demonstrate that it is or will be unable to pay its undisputed
debts.
(B) Demonstrate that it has exhausted all options to avoid
seeking relief under Chapter 9.
(C) Detail a specific plan for restoring the soundness of the
entity’s financial plans.
(3) An itemization of creditors that may be impaired or may
seek damages as a result of the proposed plan.
(4) Evidence of irreparable harm that may result during the
30-day evaluation period, pursuant to subdivision (d), and the 15
days allotted for a hearing, pursuant to subdivision (e).
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(c) (1) Upon receipt of the information required by subdivision
(b), the commission shall evaluate the information presented and
within 5 days, notify the local public entity of one of the following
results:
(A) Approval of the request.
(B) The commission intends to proceed with a further evaluation
based on a finding that the local public entity did not provide
sufficient evidence pursuant to paragraph (4) of subdivision (b).
(2) If the commission determines that it will proceed with a
further evaluation, pursuant to subparagraph (B) of paragraph (1),
the commission shall publish its evaluation within 30 business
days. If the commission does not respond to the request within
five days of receipt of the request, the request shall be deemed
approved.
(d) After noticing the local public agency of the commission’s
intent to further evaluate the request, the commission staff shall
specifically evaluate the extent to which the local public entity has
done the following:
(1) Demonstrated that it has exhausted other remedies.
(2) Demonstrated that it has taken sufficient steps to reduce the
negative consequences of its proposed bankruptcy relief.
(3) Anticipated the transfer of service responsibility to other
governments or parties and to what extent the entity has
documented the consequences for the transfer of municipal and
other government services.
(4) Documented the likely effect a successful petition will have
on state and local finances, including the impact on credit access
and debt service.
(5) Proposed a remedy that is appropriate and proportionate to
the entity’s fiscal problems.
(e) After the commission conducts the evaluation, pursuant to
paragraph (2) of subdivision (c) and publishes its evaluation, the
commission shall conduct a hearing and publish a decision within
15 days of, but not less than 10 days after, the publication of the
staff evaluation conducted pursuant to subdivision (d). The hearing
shall be conducted according to the provisions of Section 8861.
The commission hearing on the application shall be held in
convenient proximity of the entity filing the application.
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(f) If the local public entity’s request is denied pursuant to
Section 8861, the governing board of the local public entity may
do either of the following:
(1) The local public entity may reapply. In making the
reapplication, the local public entity shall adopt another resolution
and submit documentation to address the deficiencies identified
by the commission pursuant to Section 8861.
(2) Hold a public hearing to override the decision adopted by
the commission, and adopt a resolution to declare the public
entity’s intent to exercise authority pursuant to applicable federal
bankruptcy law under Section 53760. At the public hearing, the
governing body shall make findings regarding the necessity to
override the decision of the commission. If the governing body
votes to exercise its authority pursuant to Section 53760 and makes
findings to that effect, both the commission’s findings and the
local public entity’s findings shall be submitted with any filing of
a petition for bankruptcy pursuant to Section 53760.
(g) A county that has requested approval to file under
subdivision (a) may require local agencies with funds invested in
the county treasury to provide a five-day notice of withdrawal
before the county is required to comply with a request for
withdrawal of funds by that local agency.
(h) As used in this chapter, “local public entity” means any city,
county, city and county, district public authority, public agency,
or other entity that is a “municipality” within the meaning of
paragraph (40) of Section 101 of Title 11 of the United States
Code, or that qualifies as a debtor under any federal bankruptcy
law applicable to local public entities.
SEC. 3. Section 8861 is added to the Government Code, to
read:
8861. (a) The commission shall hold a public hearing to
consider a request made pursuant to Section 8860. The hearing
shall provide sufficient time for public testimony.
(b) The commission shall, in a recorded vote on the date of the
hearing, approve or deny the request.
(c) If the commission disapproves a request, the commission
shall adopt specific findings that address the deficiencies of the
application.
(d) The hearing shall be subject to the provisions of the
Bagley-Keene Open Meeting Act (Article 9 (commencing with
93
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Section 11120) of Chapter 1 of Part 1 of Division 3 of Title 2). At
the same time that the notice and agenda for the hearing is posted
to comply with the requirements of the Bagley-Keene Open
Meeting Act, the commission shall do all of the following:
(1) Post the notice in a location in the local public entity that is
freely accessible to members of the public.
(2) Deliver the notice personally, by United States mail, or by
facsimile transmission, to each local newspaper of general
circulation whose circulation area reasonably includes the local
public entity.
(3) Deliver the notice by United States mail, or by facsimile
transmission, to each radio or television station that has requested
notice in writing.
(4) Request publication of the notice in the daily file of each
house of the Legislature at least 24 hours prior to the date of the
meeting, if the Legislature is in session.
SEC. 4. Section 8862 is added to the Government Code, to
read:
8862. (a) After the commission receives a request pursuant to
Section 8860, the executive director shall record costs incurred by
the commission to make and publish the evaluation pursuant to
Section 8860 and conduct the hearing required under Section 8861.
The director shall report those costs to the commission at the next
regularly scheduled commission hearing.
(b) Upon denial of the request, the executive director or
commission may assess the requesting entity a fee to cover some
or all the costs associated with making the findings and conducting
the hearing. Fee revenue shall be deposited in the California Debt
and Investment Advisory Commission Fund.
(c) The commission may propose regulations to govern the
request and review process required under Sections 8860 and 8861.
SEC. 5. Section 8863 is added to the Government Code, to
read:
8863. In enacting Sections 8860, 8861, 8862, and the changes
in Section 53760, the state assumes no new or additional fiscal
responsibilities for local entities that may apply to the commission
for review pursuant to this chapter.
SEC. 6. Section 8864 is added to the Government Code, to
read:
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8864. This section and Sections 8860, 8861, 8862, 8863, and
8865 shall only apply to a local public entity on or after the
effective date of the act adding this section.
SEC. 7. Section 8865 is added to the Government Code, to
read:
8865. If a member of the California Debt and Investment
Advisory Commission is also employed as a local government
finance officer by an entity requesting approval pursuant to Section
8860, the Treasurer shall replace that member, for purposes of the
application of the local government that also employs the member,
with a person employed by a city, county, or city and county,
within the state, experienced in the issuance and sale of municipal
bonds and nominated by associations affiliated with these agencies,
to preside over that application.
SEC. 8. Section 53760 of the Government Code is amended
to read:
53760. (a) Except as otherwise provided by statute, a local
public entity in this state may, with the approval of the California
Debt and Investment Advisory Commission, file a petition and
exercise powers pursuant to applicable federal bankruptcy law if
either of the following apply:
(1) The California Debt and Investment Advisory Commission
has approved a request by the local public entity pursuant to
Section 8860.
(2) The governing board of the local public entity has adopted
a resolution to override the commission’s findings pursuant to
Section 8860.
(b) As used in this section, “local public entity” means any
county, city, district, public authority, public agency, or other
entity, without limitation, that is a “municipality,” as defined in
paragraph (40) of Section 101 of Title 11 of the United States Code
(bankruptcy), or that qualifies as a debtor under any other federal
bankruptcy law applicable to local public entities.
SEC. 9. Section 53760.5 is added to the Government Code, to
read:
53760.5. (a) As an alternative to the procedure specified and
required pursuant to Section 53760, a local public entity may file
a petition and exercise powers pursuant to applicable federal
bankruptcy law if it meets the requirements of this section.
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(b) To file a petition and exercise powers pursuant to federal
bankruptcy law pursuant to this section, a local public entity shall
submit information to the State Auditor describing the public
entity’s current financial position. This information shall include
analyses of all of the following:
(1) The local public entity’s petition to exercise powers pursuant
to applicable federal bankruptcy law.
(2) The local public entity’s ability to pay its undisputed debts.
(3) The options that the local public entity has considered to
avoid seeking relief under this section.
(4) The local public entity’s plan for restoring the soundness
of the local public entity’s financial position.
(5) An itemized list of creditors that may be impaired or may
seek damages as a result of the proposed plan.
(c) Upon receipt of the analyses described in subdivision (b),
the State Auditor shall audit the analyses and financial position
of the local public entity. The State Auditor shall work with the
local public entity to establish a deadline for the audit work. The
local public entity may file a petition to exercise powers pursuant
to applicable federal bankruptcy law, only after the State Auditor
has notified the local public entity of completion of its audit work
and made public the findings of that audit work.
(d) Any audit initiated under this section shall take precedent
over any pending audit requested under subdivision (b) of Section
8546.1.
(e) As used in this section, “local public entity” means any
county, city, district, public authority, public agency, or other
entity, without limitation, that is a municipality, as defined in
paragraph (40) of Section 101 of Title 11 of the United States Code
(bankruptcy), or that qualifies as a debtor under any other federal
bankruptcy law applicable to local public entities.
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I.

Major Financial Issues Confronting United States Cities, Counties and Other
Political Subdivisions
A.

The Great Recession has left a substantial number of U.S. counties, cities
and smaller political subdivisions in serious financial crisis, affecting their
ability to provide fundamental services to the public and their ability to
access the market for public debt.

B.

Among the major financial problems:
1.

Declining revenue sources, particularly property taxes (as
commercial real estate and home values continue to either remain
at 2008 levels or decrease) and sales taxes (as consumer spending
and confidence continue their downward spiral).
a.

Decreases in tax revenues are not the only culprit. For
example, insufficient traffic on a South Carolina toll road
recently resulted in a default by a South Carolina agency on
some $369 million of the agency’s toll road bonds. The
South Carolina Department of Transportation (which holds
a subordinate claim against the toll road revenues) recently
filed an objection to the agency’s chapter 9 filing, claiming
that the agency is ineligible for chapter 9 relief. See P.
Temple-West, Chap. 9 Plan in S. C. Hits Pothole, The
Bond Buyer, August 16, 2010, at 1, 27.

2.

The inability of municipal entities to obtain concessions from
public service labor unions representing state and local workers
under existing collective bargaining agreements (CBA’s).

3.

Strikes and other forms of work stoppages or delays resulting from
labor unrest.

4.

Unsustainable contributions to municipal employee pension and
OPEB plans, often part of CBA’s with politically powerful public
service unions.
a.

The chapter 9 filing by Prichard, Alabama was largely the
result of a default in municipal pension fund payments to
retirees. At the behest of the retirees, the bankruptcy court
on August 31, 2010 dismissed the Pritchard chapter 9 filing
on the grounds that Prichard is ineligible under Alabama
law. The Prichard retirees have now filed a class action
lawsuit against the city seeking pro-rata distributions of the

1
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pension fund. The retirees have received no payments for a
year.1
5.

Reduced funding levels from financially-strapped states (some of
which are months behind in payments to hospitals, nursing homes,
toll road authorities and other entities). In particular, the problems
of various states with respect to underfunded pension liabilities are
well documented. A recent New York Times blog targets
Connecticut, Illinois and New Jersey as having major pension
underfunding issues in the near term.2

6.

Increasing interest and bond insurance costs as a result of drops in
credit ratings, usually a non-issue in state and municipal finance.

7.

Corruption in the awarding of government contracts, the creation
of “ghost” payrolls and other forms, although by no means a cause
of the current crisis, only serves to exacerbate voter unwillingness
to approve referenda allowing for new municipal bond issues or
increases in taxes, thus further constricting revenue sources

C.

Some of these problems (pension and OPEB costs; a city or county’s
inability to renegotiate CBA’s) are by no means unique to state and local
government. So-called legacy costs have been a major contributing factor
in major airline, auto manufacturer and auto parts manufacturer chapter 11
filings.

D.

However, state and municipal entities face some unique issues. For
example, a business entity’s efforts to increase revenue or decrease
expenses are normally decisions reserved for management acting under
the oversight of the entity’s board of directors. Such decisions remain
subject to the business judgment rule, but, in the context of even a public
corporation, would not require shareholder approval. In contrast,
increases in local government revenues through the form of increased
taxes and assessments or through decreases in the level of local
governmental services are often viewed as a political impossibility by
mayors, city councils and county and city managers. In some instances,
local codes and ordinances would require special referenda before
property and other taxes could be increased. A number of such examples
exist in the current crisis.

1

D. Ferrera, After Bankruptcy Case Gets Tossed, Prichard Retirees Sue City, Birmingham Press-Register
(September 2, 2010), blog.al.com/live/2010/09/after-bankruptcy-case-gets- tos.html; D. Ferrara, Judge
Tosses Prichard Bankruptcy, Birmingham Press-Register (August 31, 2010),
blog.al.com/live/2010/08/judge-tosses-prichard-bankrupt.html.
2

R. Lieber, When Your State Pension Fund May Run Dry, N. Y. Times (August 8, 2010),
bucks.blogs.nytimes.com/2010/08/08/when-your-state-pension-fund-may-run-dry/?hp.
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II.

1.

Central Falls, Rhode Island is in a state court receivership, with the
receiver threatening to raise tax rates and decrease the city’s motor
vehicle tax exemption. Fearing the political ramifications of these
revenue-enhancing actions, the city council has sought to hire its
own attorney to oppose the receiver’s efforts.3

2.

San Bernardino, California recently balanced its budget by
instituting plans to lay off 27 police officers and seven fire
department employees after its bond consultant warned that the
city faced bankruptcy. The mayor rejected property transfer tax
increases because he did not believe the measure would be
approved at a mail-ballot election.4

3.

As noted below, Harrisburg’s numerous bond defaults have been
blamed on the City Council’s refusal to increase taxes and
assessments.

4.

In some instances, the politically expedient course of action is
simply to find a convenient scapegoat for a city’s financial woes.
In East St. Louis, Illinois (a city plagued with financial problems
for decades), the mayor recently announced an immediate layoff of
37 city employees, including 19 of its 62 police officers. The
culprit: shortfalls in projected revenues from the Casino Queen
gambling concession. Local civic and religious leaders and police
officers have understandably opposed the layoffs in an area already
subject to urban blight.5

The Scope of the Problem
A.

The recession (and the possibility of the much-feared double dip) have
exacerbated existing financial problems throughout the United States. Has
the financial press overblown the extent of the state and municipal funding
crisis? Is this simply a problem of increased financing costs for state and
local government or has the funding crisis risen to the level of a systemic
threat (as occurred with respect to the securitization of residential home
loans secured by mortgages)?

B.

One thing has become clear. Certain significant geographic and urban
areas (particularly in California, Illinois, Connecticut, Michigan and
Pennsylvania) are currently experiencing unprecedented budgetary crises.

3

J. Hill, Central Falls City Council Plans to Hire Its Own Lawyer, Providence Journal (August 25, 2010),
www.projo.com/news/content/CF_COUNCIL_08-25-10-KMJLM6D_v34.20ec822.html.
4

D. Santschi, San Bernardino Council Approves $11 Million in Cuts, San Bernardino Press Enterprise
(August 24, 2010), www.pe.come/localnews/stories/PE_News_Local_D_ncuts25.330b.043.html.

5

N. Pistor, Layoffs to Gut East St. Louis Police Force, St. Louis Post-Dispatch (July 30, 2010),
www.stltoday.com/news/local /illinois/article_dfb230c2-9bf3-11df-9731-0017a4a78c.html.
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1.

According to the National League of Cities, municipalities will
face projected budgetary shortfalls of from $56 to $86 billion
between 2010 and 2012.6

2.

Per Richard Lehmann’s Defaulted Debt Securities Newsletter,
defaulted municipal bond issues amount to around $1.7 billion so
far this year. The norm is around $1 billion.7

3.

Former Los Angeles Mayor Richard Riordan recently stated in a
Wall Street Journal editorial that bankruptcy stands as the sole
solution for the financial woes of his city.8 A number of Los
Angeles suburbs face significant funding problems.

4.

Harrisburg, Pennsylvania has defaulted as a guarantor under
several series of municipal bonds and notes issued to finance the
purchase of a waste-to-energy incinerator project and is close to
default as a principal obligor under a series of 1997 general
obligation bonds. These defaults have caused considerable
concern among the major brokerage houses. A surety will meet the
city’s obligation under two series of incinerator bonds (1998A and
2003). Dauphin County, Pennsylvania, a co-guarantor under a
different series of 2007 incinerator notes, will likely to have to
meet a $34.7 million obligation under its guaranty in December
2010. The state of Pennsylvania has agreed to advance funds to
meet a scheduled payment on the general obligation bonds (in part
to preserve bond ratings for other central Pennsylvania cities).
Still, Harrisburg, the capital of Pennsylvania, remains a prime
chapter 9 candidate. Mayor Linda Thompson has blamed the
city’s budgetary woes on the City Council’s rejection of her
proposals to raise property taxes and water rates.9

6

T. Audi, Cities Rent Police, Janitors to Save Cash, Wall Street Journal (July 19, 2010),
online.wsj.com/article/SB10011424052748704334604575339153865582376.html?=WSJ_hpp_MIDDLEN
exttoWhatsNewsTop.

7

M. Cohen, Will Other Muni Bond Deadbeats Join Harrisburg, Forbes (September 1, 2010),
www.blogs.com.investor/2010/09/01/will-other-muni-bond-deadbeats-join-harrisburg/ (“Cohen Article”).

8

R. Riordan & A. Rubalcava, Los Angeles on the Brink of Bankruptcy, Wall Street Journal, (May 5,
2010).

9

S. Mereleman and M. Schoifet, Harrisburg Authority Says it Will Skip Bond Payments, SF Gate (August
26, 2010), www.sfgate.com/cgi-bin/article.cgi?f=/g/a/2010/08/26/bloomberg1376-L7QOHNOD9L35012K3UR4B1PQAJNS9J13VUG5UC98DTL; D. McNichol, Harrisburg Default Will Be Covered by Ambac,
Insurer Says, Bloomberg News (September 1, 2010), www.bloomberg.com/news/2010-09-01/harrisburgdefault-will-be-covered-by-ambac-insurer-says.html; C. Thompson, Harrisburg Mayor Linda Thompson
Explains City’s Missed Debt Payment, The Patriot News (September 1, 2010),
www.pennlive.com/midstate/index.ssf/2010/09/thompson_explains_ city’s_missed.html; N. Singer,
Pennsylvania Speeds Aid to its Struggling Capital, New York Times (September 12, 2010),
www.nytimes.com/2010/09/13/business/13harrisburg.html?_r=l&ref=business.
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5.

Another major default prospect is the Metropolitan Pier &
Exposition Authority of Illinois (which runs Navy Pier in
Chicago). Moody’s says McPier (as it is referred to locally) can no
longer meet its debt service from operating revenues and must tap
sales tax revenues.10

6.

As noted above, budgetary crises of the state level generally filter
down to the municipal level quickly. Two states in particular
(California and Illinois) face major budgetary crises.
a.

California currently has no budget due to an impasse
between the state legislature and Governor
Schwarzenegger. The current budget deficit is $19 billion.
The state has $69 billion in general obligation bond debt.
Another $41.6 billion in tax-backed bond debt is
authorized. Standard & Poor’s has indicated that it may
lower the state’s bond rating to below investment grade.
The states’ three top financial officers recently announced a
delay in payment of approximately $2.9 billion to schools
and counties in September 2010, adding to an earlier
payment “delay” of $3.2 billion. Governor
Schwarzenegger has announced a 3-day a month furlough
program for state workers, affecting some 150,000 workers.
A state engineers’ union has sued to block the furlough.11

b.

In Illinois, Comptroller Dan Hynes recently disclosed that
the state owes approximately $5 billion to schools,
universities and daycare and rehab centers. Illinois has
approximately $29 billion in outstanding bond debt and
substantial unfunded liabilities under its five pension
plans.. As of May 2010, the budget presented by Governor
Quinn would create a $4.7 billion deficit in fiscal 2010-11.
The state already has a $5.9 billion deficit from prior fiscal
years.12

Cohen Article.

11

M. Marois, California Delays $2.9 Billion School, County Payments Amid Budget Impasse, Bloomberg
News (August 23, 2010), www.bloomberg.com/news(2010-08-23/California-delays-2-9-billion-schoolcounty-payments-amid-budget-impasse.html; M. Marois, Schwarzenegger Orders Furloughs to Start After
Top California Court Rules, Bloomberg News (August 18, 2010), www.bloomberg.com/news/2010-0818/schwarzenegger-orders-150-000-furloughed-after-injunction-lifted.html.
12

T. Savage, ‘Our State is $120.6 Billion Short’, Sun Times Media (August 23, 2010),
www.suntimes.com/ business/savage/2626070, CST-NWSsavage23.savagearticle?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed+StatelineorgR
SS-Taxes+&+Budget; A. Merrick, Illinois Budget Woes Come to a Boil, Wall Street Journal (May 7,
2010), online.wsj.com/article/SB10001424052748703686304575228582377071698.html.
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III.

Short Term Solutions
A.

The authors are not financial analysts and have no particular acumen at
suggesting solutions to the long-term financial issues facing state and local
governments. The problem of under-funded pension and OPEB liabilities
parallels the demographic and other issues underlying the long-term
viability of the social security system. At this point, maintaining existing
pension and OPEB benefits at their current levels does not appear feasible
at any level of government.

B.

Short term solutions are obviously needed in an increasing number of
cities and counties.
1.

As noted above, the ability to increase revenue through property
and other taxes and assessments suffers from significant political
obstacles. The recession (now almost two years old) has resulted
in an increasingly dissatisfied electorate. Politicians know this and
instinctively retract from any measure that will increase tax
burdens. Increased taxes (particularly regressive sales taxes) also
reduce consumer spending, one of the major causes of the current
recession.

2.

Privatization
a.

An increasing number of state and local governments have
outsourced certain services (some of which are essential) to
outside contractors.

b.

A recent Wall Street Journal13 article analyzed the trend
toward the “privatization” of governmental services and
outright asset sales (including the possibility of the sales of
airports in Louisiana and Georgia, the sale of Milwaukee’s
water supply and sale-leaseback transactions of government
office buildings in Arizona).

c.

RBS Global Banking & Markets estimate that some 35
such deals are under consideration with a market value of
around $45 billion (ten times the value of such deals two
years ago).14

d.

One of the most popular forms of privatization is the
transfer of rights to revenues from parking meters and

13

I. Dugan, Facing Budget Gaps, Cities Sell Parking, Airports, Zoo, Wall Street Journal (August 23,
2010),www.online.wsj.com/article/SB10001424052748703960004575427150960867176.html?mod=wsj_h
pp_MIDDLETop Stories.
14

Id.
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garage parking spaces. In 2008, the City of Chicago sold to
a Morgan Stanley-led consortium the right to manage
36,000 metered parking spaces for 75 years. The price was
around $1.16 billion. The Illinois inspector general has
charged that the city underpriced the deal based on the
increase in parking rates resulting from the change. Many
Chicago residents have complained about meter
malfunctions. The deal led to a Fitch downgrade of
Chicago’s bond rating. However, other cities are
considering such transactions. Pittsburgh, for example, is
considering a 50-year lease of its parking system for a lump
sum payment of $300 million.15

15

e.

In California, the city of San Jose, faced with a $118
million budget deficit, saved $4 million by outsourcing its
janitorial staff. The L.A. suburb of Maywood has let go its
entire staff and turned over public safety to the Los Angeles
County Sheriff. 16

f.

Public officials have complained about the pricing levels of
many of these transactions. However, pricing is largely a
function of the market. The limited number of sellers of
essential governmental services understands that cities need
to plug major budgetary shortfalls in the short-term. That
will normally cause a drop in price (as it does in the context
of section 363 sales in chapter 11). Also, estimating the
present value of future parking and other service revenue
streams is extremely difficult.

Id.

16

T. Audi, Cities Rent Police, Janitors to Save Cash, Wall Street Journal (July 19, 2010),
www.online.wsj.com/article/SB10001424052748704334604575339153865582376.html?=WSJ_hpp_MID
DLENextto WhatsNewsTop.

7
CH 32760.1 398200 000040 9/14/2010

TAB 6

American College of Bankruptcy
Seventh Circuit Regional Educational Program
Past is Prologue

Municipality Insolvency and the
Impact of the “Great Recession”

Panelist Biographies

September 20, 2010
Chicago, Illinois

CH32822.1

Lewis S. Rosenbloom
Of Counsel
Lewis S. Rosenbloom is Of Counsel in Dewey & LeBoeuf's Business
Solutions and Governance Department. Recognized as one of the nation's
leading corporate bankruptcy and restructuring advisors, Lewis has
managed the representation of virtually every possible stakeholder or
participant in major bankruptcy, corporate restructuring, finance, merger and
acquisition, and multidistrict class litigation matters during his 30 years of
practice.
Lewis S. Rosenbloom
Chicago
phone: +1 312 794 8090
fax: +1 312 729 6590
email: lewis.rosenbloom@dl.com
Practice Areas
Business Solutions & Governance

As debtor's counsel, he restructured AM International, Axiohm Transaction
Solutions, Inc., Gillett Holdings, the Funding Systems companies, North
American Car Corporation, Pettibone Corporation and Wisconsin Steel,
among many others. He represented the Unsecured Creditors Committee in
the Federated Department Stores cases and the Senior Bondholders
Committee in the Continental Airlines chapter 11 cases.
He assumed senior restructuring and corporate advisory responsibilities in
the landmark public company reorganization and multidistrict mandatory
non-opt-out class litigation settlement involving Mercury Finance. He
regularly represents the boards of directors of public and non-public
companies, and has served as a board member and general counsel of
several companies.
He is a Fellow and Director of the American College of Bankruptcy.

Education
DePaul University College of Law, 1977, J.D., summa cum laude
Lake Forest College, 1974, B.A.

Bar Admissions
Illinois

Court Admissions
U.S. District Court, Northern District of Illinois, Trial Bar
U.S. Supreme Court
Numerous other federal district and appellate circuit courts
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WILLIAM (BILL) A. BRANDT, JR.
BILL BRANDT has been in the business of workout, turnaround and insolvency consulting for more than
thirty years and is widely recognized as one of the foremost practitioners in the field. He is President and
CEO of Development Specialists, Inc. (“DSI”), a firm specializing in the provision of management,
consulting and turnaround assistance to troubled or reorganizing enterprises. The firm maintains offices in
Chicago, New York, Philadelphia, Los Angeles, London, Miami, San Francisco, Cleveland and Columbus.
Mr. Brandt and his firm continue to be involved with some of the more celebrated financial restructuring
cases in the nation’s history, including Mercury Finance Company, Southeast Banking Corporation,
Malden Mills, the Keck, Mahin & Cate law firm, the Coudert Brothers law firm, the Ohio “Coin Fund”
scandal and the Bernie Ebbers Settlement Trust. Recently, and upon the invitation of both business and
political leaders in the People’s Republic of China, he has been working with public policy, law and
banking leaders in that country on approaches to the reorganization and restructuring of some of China’s
state-owned industries.
He has advised Congress on matters of insolvency and bankruptcy policy, and in that capacity was the
principal author of the amendment to the Bankruptcy Code permitting the election of trustees in Chapter 11
cases. Mr. Brandt was also involved in drafting several amendments to the bankruptcy code enacted into
law in April 2005 as part of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005,
which substantially rewrote the nation’s bankruptcy laws. During the Clinton administration, he served as
a member of the President’s National Finance Board as well as serving as a delegate from the State of
Florida to the 1996 Democratic National Convention. In 2000, he served as a member of the Democratic
Party’s Platform Committee. In 2002, he served on the Illinois Gubernatorial Transition Team as well as
on the State of California’s Business Delegation, dispatched to Cuba to discuss politics, business and trade,
and in 2008, he served as a delegate from the State of Illinois to the Democratic National Convention.
In 2007, Mr. Brandt was appointed by the Governor of Illinois to the position of Chair of the Illinois
Finance Authority. The IFA is one of the nation’s largest self-financed entities principally engaged in
issuing taxable and tax-exempt bonds, making loans, and investing capital for businesses, non-profit
organizations and local government. Mr. Brandt serves as a member of the National Advisory Council for
the Institute of Governmental Studies at the University of California at Berkeley, while also serving as a
member of the Board of Trustees of Loyola University Chicago. Additionally, he is a member of the Board
of Directors of Future Music, Inc., and was also featured in What Happened, a documentary film
humorously chronicling the dot-com “bust,” which premiered at the New York City Film Festival.

Mr. Brandt has written for publications that span a broad spectrum of thought, ranging from Maclean’s,
Canada’s Weekly Newsmagazine, to Directors & Boards, Corporate Board Magazine, the Florida Real
Estate Journal and the American Bankruptcy Institute’s Law Review, published in conjunction with St.
John’s University School of Law. He is a frequent lecturer and speaker on topics of corporate
restructuring, bankruptcy and related public policy issues and regularly appears on CNN, CNBC, CNNfn,
and Bloomberg, as well as the CBS Radio and National Public Radio networks. He has been profiled and
interviewed in a wide array of periodicals including, among others, The Wall Street Journal, The New York
Times, The International Herald Tribune, Business Week, The Miami Herald, The Chicago Tribune, The
Boston Globe, Billboard Magazine and Bank Bailout Litigation News.
He served several terms as a member of the Board of Directors of the American Bankruptcy Institute, as
well as also serving several terms on the Advisory Board for that organization’s Law Review. He served
for almost 20 years as a member of the private Panel of Trustees for the United States Bankruptcy Court for
the Northern District of Illinois and briefly served as a member of the same panel for the Bankruptcy Court
in the Southern District of Florida in the late 1980s. He is a member of the Executive Committee of the
Bankruptcy Section of the Commercial Law League of America and serves on their National Government
Affairs Committee. Mr. Brandt is a member of the Board of Advisors for the American Bankruptcy
Institute’s Bankruptcy Battleground West seminar held annually in Los Angeles and is also currently
serving a three-year term as a member of the Board of Directors of the San Francisco Bay Area Bankruptcy
Forum. In addition to the Commercial Law League of America and the American Bankruptcy Institute, he
holds memberships in the National Association of Bankruptcy Trustees, the International Council of
Shopping Centers and the Urban Land Institute. Mr. Brandt is a former governing member of the Chicago
Symphony Orchestra, a former Governing Member of the Sustaining Fellows of the Art Institute of
Chicago and a life trustee of Fenwick High School in Oak Park, Illinois.
His biography appears in a number of reference works including Who’s Who in America, Who’s Who in
Finance and Industry and Who’s Who in American Law. For more than a dozen years his firm,
Development Specialists, Inc., has been rated as one of the outstanding turnaround firms in the world by
the publication Turnarounds & Workouts. Mr. Brandt has also been routinely listed in the K & A
Restructuring Register, an annual roster of the country’s top 100 restructuring advisors. He received his
B.A. from St. Louis University and his M.A. from the University of Chicago, where he also completed
further post-graduate work toward a doctoral degree.

H Slayton Dabney, Jr.
King & Spalding, LLP
1185 Avenue of Americas
New York, NY 10036-4003
sdabney@kslaw.com
Phone: (212) 556-2287
Slate Dabney is a partner in the New York office of King & Spalding, LLP. He graduated from
the University of Virginia Law School in 1974. His practice is devoted to commercial
bankruptcy, insolvency related litigation and corporate restructuring. He has served as debtor’s
counsel in many Chapter 11 cases. He also has served as Chapter 11 committee counsel in
numerous cases, and frequently represents clients in the acquisition of assets from companies
that are in financial distress. He has represented commercial lenders throughout his career in a
variety of circumstances and has practiced and tried cases in courts in a number of states.
Mr. Dabney represents Financial Guaranty Insurance Company and Syncora Guarantee, Inc. in
connection with $3.2 billion of credit insurance issued to back fixed, variable and auction rate
sewer debt of Jefferson County, AL.
Mr. Dabney is a Fellow in the American College of Bankruptcy, an active participant in the
American Bankruptcy Institute (“ABI”) and has been listed in Best Lawyers in America since
1991. He also is a director of ABI and an Executive Editor of the ABI Journal. He has been
selected to New York Super Lawyers since 2005.
He is a Co-Author (along with co-panelist Marc Levinson) and Editor of the ABI Handbook
Municipalities in Peril: The ABI Guide to Chapter 9. He lectures frequently on the topic of
municipal insolvency and Chapter 9.

DAVID S. KURTZ, Managing Director – Co-Head of Global Restructuring

David Kurtz joined Lazard as a Managing Director in the Restructuring Group in 2002 from the
Chicago office of Skadden, Arps, Slate, Meagher & Flom, where he was a senior partner, and became
Co-Head of the Global Restructuring Group in 2006. His restructuring assignments at Lazard include
the representation of Tribune Corp., Charter Communications, Inc., R.H. Donnelley Corporation,
Smurfit Stone Container Corp., Hawaiian Telcom, TOUSA, Inc. (Technical Olympic USA, Inc.), WCI
Communities, Inc., Vertis, Inc., Movie Gallery, Inc., New Century Financial Corporation, Adelphia
Communications Corp., Northwestern Corporation, Xcel Energy Corporation, Rural Cellular Corp.,
Oglebay Norton Company, American National Power, Calpine Corporation (Creditors’ Committee),
Northwest Airlines (Creditors’ Committee), United States Air Transportation Stabilization Board (in
connection with US Airways, ATA Airlines, America West Airlines and Aloha Airlines), and
Lufthansa in connection with the United Airlines bankruptcy and LSG Sky Chefs. Additionally, Mr.
Kurtz is currently advising Simon Property Group on its potential acquisition of General Growth
Properties, as well as a mid-cap industrial REIT with approximately $2.5 billion of indebtedness on
potential restructuring alternatives.
Prior to joining Lazard, he served as lead counsel in several of the largest corporate restructurings of
the past decade, including McLeodUSA Incorporated, Polaroid Corporation, Washington Group
International, Inc., Montgomery Ward & Co., Inc., Trans World Airlines, Inc. (first reorganization),
Morrison Knudsen Corp., Favorite Brands International, Inc., Philip Services Corp. and ICG
Communications, Inc.
Mr. Kurtz has over 30 years of restructuring experience and is a frequent lecturer on bankruptcy and
reorganization related topics. In 2009, he was named Global Restructuring Financial Advisor of the
Year by Turnaround Atlas Awards.
Mr. Kurtz is a member of the Board of Directors of the American College of Bankruptcy and was
named as the Bankruptcy Dealmaker of the Year 2001 by the American Lawyer magazine.
Case Western Reserve University, B.A., J.D.

