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2 The Report of 
Dean Louis H. Pollak 
1975-1977 

I have the honor of submitting this Report of the 
work of the Law School for the period July 1, 1975 
to December 31,1977: 

The modern history of the Law School may be said 
to have begun with the appointment of Justice 
Owen J. Roberts as Dean in 1948. Under the leader
ship of Dean Roberts, the School dedicated itself 
anew to the precepts expounded by the Dean's great 
predecessor, Justice James Wilson, in his inaugural 
lecture as Professor of Law at the College of Phila
delphia in 1790. 

The science of law should, in some measure, 
and in some degree, be the study of every free 
citizen, and of every free man. Every free citi
zen and every free man has duties to perform 
and rights to claim. Unless, in some measure 
and in some degree, he knows those duties and 
those rights, he can never act a just and an in
dependent part. 1 

When Roberts returned as Dean to the School of 
which he was a graduate and a former professor, cer
tain of the ingredients of a great law school were 
already in place: The Biddle Library was one of the 
great research collections of the nation; the faculty, 
long known for excellence in teaching, was becom
ing increasingly committed to the importance of 
scholarship; and the faculty's success in stimulating 
a comparable scholarly commitment in the ablest 
students was manifest in every issue of that periodi
cal of ancient I ineage, the University of Pennsylvania 
Law Review. Nonetheless, the School was not as 
strong as alumni liked to believe: The faculty was 
too small; the student body was not selected with an 
eye to academic excellence, or to diversity of back
ground or geography; and the building was too small 
to meet the needs of a growing institution. 

The next twenty-seven years- the three years of 
Dean Roberts' tenure, followed by the deanships of 
Jefferson B. Fordham and Bernard Wolfman-trans
formed the School. Under Dean Fordham, the exist
ing building was handsomely renovated and new 
buildings were added; the faculty was strengthened 
in size and quality; and admissions standards rose 
dramatically. The momentum developed under 
Dean Fordham was maintained under Dean Wolf
man, with the faculty and student body alike growing 
in excellence and diversity. By 1975, at the close of 

the Wolfman years, Pennsylvania was, by any reck
oning, one of the eight or ten great law schools in 
the nation-a school worthy of its unique heritage. 

Against this background, it is appropriate to con
sider what has transpired in the two-and-a-half years 
which have elapsed since Bernard Wolfman retired 
from the deanship. The country over, this period has 
been an anxious one for law schools: As corollaries 
of the post-Vietnam economic down-turn, (1) the job 
market for beginning lawyers has become con
stricted, and (2) law school applications, which had 



soared for a decade, began to level off and, at some 
schools, to decline. But these national trends have 
not been in evidence at Pennsylvania. All but a 
handful of our graduates have continued to find 
good jobs. And applications for admission to Penn
sylvania have continued to rise, both in quantity 
and quality. Moreover, the continuing rise in the 
caliber of the student body has not been at the sacri
fice of diversity: Approximately one-third of the 
School's students are women, and approximately 
nineteen per cent are minority persons. 

Law, including academic law, is a profession 
marked by mobility. And so it is not surprising that 
we have lost valued colleagues: Dean Wolfman to 
Harvard; Vice-Dean Frank N. Jones to the National 
Legal Aid and Defender Association; Professors 
Mirjan Damaska and William Nelson to Yale; Pro
fessor Stephen R. Goldstein to Hebrew University; 
and (just a· few weeks hence) Professor Martin J. 
Aronstein to Ballard, Spahr, Andrews and Ingersoll. 

But we have also made gratifying additions to the 
faculty: On July 1,1975 we welcomed Assistant Pro
fessors Henry B. Hansmann and Ralph R. Smith, 
whose appointments have already been noted in 
Dean Wolfman's last Dean's Report. 

'THE WORKS OF JAMES WILSON, Vol. 1, p. 72, 
edited by Robert Green McCloskey, Harvard University 
Press (1967). The reader may wonder whether, in using 
the words "every free citizen, and . . . every free man," 
Professor Wilson had in mind two different categories: 
i.e., all citizens plus male persons emancipated from 
slavery but not viewed as "c itizens." This generous reading 
would betoken a measure of enlightenment for which 
there seems no warrant in the culture or in the text. 
Though Wilson was a democrat, there is no indication 
that he, more than any of his contemporaries, ever enter
tained the notion of higher education for blacks of what
ever status. Moreover, other parts of Wilson's inaugural 
lecture make it plain that he explicitly rejected the notion 
of higher education for women of whatever status. It 
would appear that "free citizen" and " free man" must be 
taken as synonyms-their conjunctive use a rhetorical 
flourish. 

'V ice-Dean Beck has a dual role: She is dean of stu
dents and is also the School's chief administrative officer, 
having oversight over admissions, placement, alumni af
fairs, and the various managerial budgetary and record
keeping functions. To strengthen our academic planning, 
two senior faculty members have accepted appointments 
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On July 1, 1976, Daniel Segal , who had been law 
clerk to Mr. Justice Marshall, joined us as Assistant 
Professor. And on September 1, 1976, Phyllis W. 
Beck, who had been in practice and then on the 
faculty of the Temple Law School, came to this 
School as Vice-Dean 2 

And, as of July 1, 1977, we greeted two new pro
fessorial colleagues: Regina Austin, L'73 , who 
clerked for Judge Edmund B. Spaeth, Jr., and then 
was an associate at Schnader, Harrison, Segal and 
Lewis, has returned to her alma mater as Assistant 
Professor. Morris S. Arnold, a leading legal historian, 
has come to us as Professor. 3 

These new colleagues join and strengthen an har
monious and hard-working faculty whose hallmark 
is fine teaching matched by vigorous and sustained 
scholarly endeavor .... Happily, the faculty's sense 
of intellectual purpose is infectious and endemic, 
pervading lecture halls and seminar rooms, stimulat
ing students to seek ever broader horizons. It is 
particularly gratifying to see students taking their 
own intellectual initiatives. This happens, as of 
course, in a curricular setting-e.g., in the prepara
tion of a third-year paper, or in the performance by 
third-year students of their instructional responsibili-

as Associate Dean in addition to their regular teaching 
responsibilities . They are Professor Robert A. Gorman (as 
of July 1, 1976) and Professor james 0 . Freedman (as of 
July1 , 1977) 

For several months following Vice-Dean Jones' resigna
tion, and prior to Vice-Dean Beck' s arrival, Associate 
Professor Alexander M . Capron did yeoperson service as 
Acting Vice-Dean. Professor Capron's willingness to take 
on these substantial administrative responsibilities on· top 
of his full academic schedule is evidence of a gratifying 
high degree of institutional loyalty. The same cheerful 
readiness to assume necessary and demanding duties has 
been displayed by the Chairpersons of our three most de
manding committees, Professor Gorman (Curriculum), 
Professors Freedman and Leech (Appointments), and 
Professors Frug and Summers (Admissions). 

3Aiso, we have been able to expand our clinical teach
ing program through the appointment of Edmund P. 
Daley, Carrie Menkei-Meadow, L74, and Norman Stein as 
Lecturers and Clinical Supervisors. They assist Assistant 
Professor Mark Spiegel, who directs our clinical programs. 
This expansion has been facilitated by a generous grant 
from the Council for Legal Education and Professional 
Responsibility (CLE PR). 
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ties for the first-year writing program. But it is equal
ly likely to happen outside of class-in a clinical 
setting, as the academic corollary of a student' s 
professional apprenticeship; or in the writing and 
editing of student work for the University of Pennsyl
vania Law Review. • 

The scholarly and professional activity of law 
students and law teachers is the staple business of a 
law school. Those of us who work in a law school 
setting day after day can easily come to think that 
activity which is customary is also routine and hence 
not particularly noteworthy. We need occasions to 
remind ourselves of the enduring significance of a 
great law school and the enduring seriousness of our 
responsibilities as a community of persons engaged 
in the study of law. Such occasions may take many 
forms: Thus, in October 1976, one of our classrooms 
was the site of the fall meeting of the Council of the 
American Law Institute-a happy reminder of close 
institutional ties which date back to the days when 
William Draper Lewis and Herbert Goodrich served 
both the Institute and the School. And on October 
18, 1977, students and faculty members over-flowed 
Room 100 to hear Gerald R. Ford discuss and take 
questions on " The Presidency and the Congress" -a 
thoughtful and challenging presentation, and a 
heartwarming and memorable event in the long life 
of the School. 

Most often, however, the occasions which bind 
the School to its past and its future are formal events 
of a recurring nature-alumni days; the Keedy Cup 
Prize Arguments; 5 and, especially, the Roberts Lec
tures. These Lectures, established in honor of Penn
sylvania's great lawyer-teacher-dean-] ustice, annual
ly instill in us anew a sense of this School 's great 
purposes. In 1975 the Roberts Lecturer was Judge 
Henry J. Friendly of the United States Court of Ap
peals for the Second Circuit: his address, "Some 
Kind of Hearing," 123 U. Pa. L. Rev. 1267 (1975), ex
plored frontier questions of administrative and 
constitutional law. Anthony Lester, QC, delivered 
the 1976 Roberts Lecture: Mr. Lester' s paper, " Funda
mental Rights in the United Kingdom: The Law and 
the British Constitution, 125 U. Pa . L. Rev. 337 (1976), 
was a path-breaking inquiry into the capacity of the 
British legal system to protect fundamental human 
rights . This fall, former Attorney General Edward 

H. Levi delivered the 1977 Roberts Lecture; his re
markable essay on issues of constitutional policy 
posed by the requirements of national security, "The 
jurisprudence of Foreign Electronic Surveillance," 
will appear in a forthcoming issue of the Law Review. 

In the spring of 1976, shortly before the bicenten
nial anniversary of the Declaration of Independence, 
this School held a Convocation. The Convocation 
reflected the School 's continuing dedication to the 
principles of the great signer of the Declaration and 
signer of the Constitution, justice Wilson, who in
itiated the study of law at Pennsylvania. In witness 
of that dedication, President Meyerson conferred 
honorary doctorates of law upon five eminent law
yers : Secretary of Transportation William T. Cole
man, Jr., Professor Thomas I. Emerson of Yale; judge 
Shirley M . Hufstedler of the United States Court of 
Appeals for the Ninth CircuiV judge Philip C. jessup 
(retired) of the International Court of Justice; and 
our own Professor Clarence Morris. The dignity and 
wisdom of that occasion-coming to a focus in the 
responsive words of Judge Jessup (Vol. 12, No.1, Law 
Alumni journal, p. 11, Fall, 1976), spoken on behalf 
of the five lawyers-will remain for decades in the 
memory of those privileged to be present, and will 
be part of the enduring annals of this School. 

Operating on short rations, at a time of deepening 
fiscal austerity, the School does surprisingly well. 
But there are major unmet needs: (1) If Pennsylvania 
is to keep pace with other great law schools, it 
should in the measurably near future achieve a 
teacher/student ratio approximating that which pre
vails at schools such as Stanford and Yale. To do this 
would call for enlargement of the standing faculty 
(now just over thirty) by about one-third. (2) . .. 
Professor Richard Sloane, the Biddle Law Librarian, 
reports that Biddle is dangerously underfunded. Its 
acquisitions budget of approximately $100,000 
annually should be at least half again as large. Our 
continuing failure to cope with this desperate short
fall in I ibrary resources invites the progressive 
erosion of a research collection which has been a 
priceless scholarly and professional resource. 

There are no ready answers . The University- itself 
threatened with massive annual deficits-seems 



unlikely to authorize significant enlargement of the 
Law School's subvention. Nor is the Law School ex
pected to share importantly in the proceeds of the 
University's Program for the Eighties. Tuition
which will rise to $5075 next year-can be expected 
to maintain its dismal upward momentum; but such 
annual tuition increases do not enlarge the School's 
resource base, they merely parallel the inflationary 
escalation of that fraction of the School's expendi
tures which are covered by tuition income. And, year 
by year, tuition increases put greater and greater 
strain on the Law School's capacity, through grants 
and loans, to assist poor and middle-class students 
in meeting the costs of an excellent legal education. 

If future generations of students are also to re
ceive an excellent legal education, the Law School 
must look to its alumni-those who are already the 
beneficiaries of the School's tradition of excellence 
(and who, even if they received no financial aid 
during their student days, paid only a portion of the 
cost of their legal education -and this because of 
the generosity of earlier generations)-to enlarge 
their contributions to the Law School's Annual 
Giving Campaign .... Pursuant to the intrepid prod
ding of John F. E. Hippel, L'26, this School's alumni 
have increased their gifts to the Annual Giving 
Campaign significantly in the years of Mr. Hippel's 
splendid stewardship. But, as that Report also shows, 
Pennsylvania alumni still lag far behind their coun-

•it is appropriate to note the conspicuously high qual
ity of the Law Review and of its editorial leadership during 
the last two years: The Editor-in-Chief for 1975-76 was 
Nancy Bregstein, L'76, law clerk to judge William Timbers 
of the United States Court of Appeals for the Second Cir
cuit in 1976-77, and currently clerk to Mr. Justice Powell; 
Ms. Bregstein's successor as Editor-in-Chief was Gary 
Sasso, L'77, now clerk to judge Spottswood W. Robinson 
of the United States Court of Appeals for the District 
of Columbia, and next year clerk to Mr. Justice White; 
Editor-in-Chief for the current academic year is Alfred W . 
Putnam, Jr., L'79, who next year will clerk for judge Arlin 
M. Adams, L'47, of the United States Court of Appeals for 
the Third Circuit. 

' The 1975 Bench was composed of Mr. Justice Rehn
quist; Chief Judge Frank M. Coffin (United States Court of 
Appeals for the First Circuit), and judge Shirley M . Huf
stedler (United States Court of Appeals for the Ninth 
Circuit). Darius Tencza, L'76, and Paul Zarefsky, L'76, 
were the winners; Robert j . Katzenstein, L'76, and Jeffrey I. 
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terparts at Columbia, Harvard and Yale. Under our 
new Annual Giving Chairman, Richard M . Dicke, 
L'40, we hope to begin to close that gap. Also, we 
hope that the special needs of Biddle will in part be 
met by the efforts of the newly reconstituted Friends 
of Biddle, headed by David Berger, L'36, and Joseph 
G. J. Connolly, L'65. 

In the long run, of course, the future of the School 
is inseparable from the future of the University. The 
several parts of the University are not only finan
cially interdependent, they are intellectually inter
dependent. This good School will become an even 
better one as it draws closer to the sister disciplines 
from which the law gains sustenance and purpose. In 
this way-and only in this way-can we insure that 
those who go forth into the law from Pennsylvania 
will actually be learned in the law. But such learning 
is more than book learning-it partakes also of a 
sense of values and a capacity for perceptive under
standing of the ways in which a free people and free 
institutions can responsibly order their ever-more
complex endeavors . " In truth," as Professor Walter 
Gellhorn has recently observed, " possessing wisdom 
as well as erudition , is what entitles a person to be 
characterized as learned, and a calling becomes a 
learned profession in more than name only when it is 
pursued preponderantly by persons who are both 
well educated and wise. " ' 

Pasek, L'76, were the finalists. In 1976 Mr. Justice Mar
shall, Judge Philip W . Tone (United States Court of Ap
peals for the Seventh Circuit), and justice Benjamin 
Kaplan (Supreme Judicial Court of Massachusetts) served 
on the Bench. john T. Byrnes, L' 77, and Richard D. Dionne, 
L'77, were the winners; the finalists were james B. jordan, 
L'77, and Howard Zucker, L'77. For 1977, the Bench was 
composed of judges Arlin M . Adams and A. Leon Higgin
botham, Jr., (United States Court of Appeals for the Third 
Circuit), and judge Prentice H. Marshall (United States 
District Court, Northern District of Illinois).* The winners 
were Norajean M . Flanagan, L'78, and Perry Golkin, L'78; 
the finalists were Bonnie R. M cDougal, L'78, and Michael 
F. Tietz, L'78. 
* I II ness prevented Mr. justice Powell from participating. 

6 Next fall, Judge Hufstedler will delivery the 1978 
Roberts Lecture. 

'Gellhorn, The Abuse of Occupational Licensing, 1976 
COL. L. REV. 6, 10(1976). 
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Lloyd S. Herrick 

After nine years of "exemplary 
service" to the Law School, Lloyd 
Herrick will be leaving to assume 
another position within the Uni
versity in the area of development. 

In addition to serving as Assis
tant to the Dean and Director of 
Alumni Affairs and Annual Giving, 
Lloyd' s willingness to undertake 
responsibility for projects outside 
his professional realm has always 
been his hallmark. The success of 
most Law School social functions 
over the years must be attributed 
to his fine organizational skills, 
congenial nature, and unique 
ability to easily cross alumni, 
student and faculty I ines. 

We shall miss Lloyd tremen
dously and wish him the best of 
luck in this move upward in his 
career. 

The Penn Legal Assistance 
Office 

Our on-the-premises teaching 
law office, staffed by four attor-

neys and 25-30 students, is the 
Law School's latest venture. The 
program, instituted last fall, em
ploys four full-time attorneys
Assistant Professor Mark Spiegel, 
the Director, and three lecturer
clinical supervisors- Edmund 
Daley, Carrie Menkei-Meadow, 
L74, and Norman Stein . 

Students working in the office 
are enrolled in a seven-credit 
clinical course entitled Intro
duction to the Lawyering Process 
and, in addition to the personal 
benefits derived from this practical 
experience, are providing quality 
representation to clients. An attor
ney-supervisor and at least one law 
student who is certified to practice 
under court rules, compose teams 
which represent a client or clients 
in a variety of areas of civil litiga
tion in cases involving prisoner 
civil rights, families and juveniles, 
education, employment and men
tal health. 

Limited resources and office 
space prohibit a commitment of 
general legal services to the com
munity at-large, thus restricting 
the caseload to referrals from legal 
and/or social agencies. 

The Placement Office 

Helena Clark, Director of Place
ment, reports that this fall an aver
age of 250 second and third year 
students per day were interviewed 
by approximately 260 individual 
law firms, government agencies, 
private corporations, and public 
interest law agencies. The present 
number of firms interviewing indi
cates a 120% increase over the 118 
firms which interviewed in 1969 
when Miss Clark became Place-

ment Director. 
Penn Law School has benefited 

from its participation in the Four
in-One Program - a multi-purpose 
project created by the four law 
schools in the Philadelphia-New 
Jersey areas . One of its goals is to 
service those students interested in 
the small firm practice by means 
of attracting such organizations to 
the area for interviewing purposes. 
In addition, a career day for those 
wishing to practice in the small-to
medium sized firm was recently 
held . Four-in-One has also spon
sored conferences dealing with 
legal services and the federal and 
local governments. 

Last fall, a series of panel discus
sions, conducted in large part by 
Penn Law Alumni on a wide spec
trum of potential career choices, 
were presented to first-year stu
dents. The areas of Criminal, Pub
lic Interest, Labor, Entertainment 
and Government Law were ex
plored as well as Corporation Law, 
judicial clerkships and other realms 
of non-traditional practice. 

Esther Leeds Cooperman has 
joined the Placement staff on a 
parttime basis, in order that the 
duties assumed by the Office be 
accomplished with maximum ef
ficiency. 

Placement handbooks describ
ing the realities of a career in the 
law, together with practical pro
cedures and a bibliography, are 
available to students. They are 
also encouraged to utilize the 
placement library-another valu
able resource. 

Alumni can help in many areas 
of the placement procedure. Par
ticipation in panel discussions and 
the sharing of one's expertise and/ 



or specialty with students on an 
individual counseling basis is wel
come. Acquainting students with 
what a firm expects when inter
viewing applicants for summer or 
permanent employment can be 
helpful. Alumni presently antici
pating job openings in their firms 
for either parttime, summer or 
permanent positions are encour
aged to list these opportunities 
with the Law School placement 
office. This offers a two-fold bene
fit to the students, who are gratefu I 
for the contact, and to the firm, 
which can save expensive search 
fees. 

The Law ~lumni Society's Place
ment Activities Committee headed 
by Richard Bazelon, L'68, is at
tempting to encourage greater 
alumni assistance and participa
tion in this area. Penn Law Alumni 
have a great deal to offer profes
sionally and in areas of hiring. Why 
not begin "at home" with the Law 
School? 

Our Newest 11Tradition" 

The Law School Light Opera 
Company, one of the School 's most 
del ightfu I assets, offered its sec
ond annual production-a highly 
professional presentation of Gil
bert and Sullivan's The Mikado, 
held on April 1st and 2nd at the 
University Museum Auditorium. 
(Those in attendance at Law Alum
ni Day on March 30 had the oppor
tunity to view highlights from the 
show.) 

The Company's players and or
chestra members- as well as the 
production and directorial staffs
are Penn Law students, Faculty, 
staff, and their family members. 
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11Professor" Gerald R. Ford Mr. Ford spoke on "Presidential 

The Law School community ex
perienced a rare event last Octo
ber. Former-President Gerald 
R. Ford, during a two-day teaching 
visit sponsored by the History 
Department of the University of 
Pennsylvania, delivered one of his 
scheduled lectures in Room 100 of 
the Law School. 

Powers and The Congress," ad
dressing his comments to whether 
a President is unduly hampered by: 
Congressional oversight of admin
istrative action, the War Powers 
Resolution, Congress' desires to 
share in the formation of foreign 
policy, and the ways in which the 
Senate exercises its "advice and 
consent" authority with respect to 
Presidential nominations. 

The former-President's direct, 
natural style was in evidence 
during the delivery of his lecture, 
enabling the easy, informal ques
tion and answer period which fol 
lowed. 
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Freedman Named 
Associate Dean 

Professor James 0. Freedman's 
appointment as Associate Dean of 
the Law School became effective 
July1,1977. 

Freedman received his B.A. de
gree, cum laude, from Harvard, 
worked as a newspaper reporter for 
two years, and then attended Yale 
Law School where he was grad
uated, cum laude, in 1962. For one 
year, he clerked for Justice Thur
good Marshall, who was then Judge 
of the U.S. Court of Appeals for the 
Second Circuit. Freedman went to 
New York City to practice law be
fore joining the Faculty at Penn 
Law School in 1964. He teaches 
Administrative and Family Law 
and Torts. 

Associate Dean Freedman's re
sponsibilities include the chairing 
of the Law School's Appointments 
Committee. 

The Thomas A. O'Boyle 
Lecture 

Leonard M. Leiman of the New 
York City Bar, delivered the presti
gious Thomas A. O'Boyle Lecture 
on April 13, 1978. The Lecture, 
sponsored by The Center for Study 
of Financial Institutions of the 
University of Pennsylvania Law 
School, was etabl ished as a memo
rial to Mr. O'Boyle, L'40, by his 
friends and colleagues following 
his death in 1973. Intended to bring 
distinguished practitioners to the 
Law School, the scholarly lectures 
are related to the Law and the 
world of business and finance. 

Mr. Leiman's address entitled 
"Federal Incorporation, Federal 
Regulation and Federalism" exam
ined the developing role of the 
Federal Government in regulating 
those corporate management af
fairs that have traditionally been 
left to the states. 

The Justices On Exhibit 

A fascinating exhibition entitled 
"The Chief Justices of the United 
States -1798-1978," featuring bio
graphical sketches of the Justices 
and landmark decisions of the Su
preme Court over the two-hundred 
year period, is currently on view in 
the Great Hall of the Law School 
and at the entrance to the Biddle 
Library. Nancy Arnold, the Biddle 
Reference librarian, assembled and 
mounted the exhibit. 

Upcoming Roberts Lectures: 
Judge Hufstedler in '78; 
Sydney Kentridge in '79 

The fall of 1978 will bring Judge 
Shirley M. Hufstedler of the United 
States Court of Appeals for the 
First Circuit to the Law School as 
the Owen J. Roberts Memorial Lec
turer. 

Sydney Kentridge, the Johannes
burg, South Africa advocate, who 
represented the family of Stephen 
Biko at the inquest has accepted 
the invitation to deliver the Lec
ture in the spring of 1979. 

Established in 1956, the Lecture 
was established to honor Justice 
Roberts, an Associate Justice of 
the United States Supreme Court 
from 1930-35 and Dean of Penn 
Law School from 1948-51. 

Judges' Reception for 
Students 

Judge Doris May Harris, L' 49, of 
the Philadelphia Court of Common 
Pleas, and the Board of Managers 
of the Law Alumni Society spon
sored the annual Judges' reception 
for second- and third-year students 
at Philadelphia's City Hall this past 
October. This event affords stu
dents the unique opportunity of 



meeting and socializing with mem
bers of the Common Pleas .and 
Municipal Court Benches infor
mally, as well as becoming ac
quainted with the Court's City Hall 
facilities through a tour which is 
offered following the Reception. 

Supreme Court Clerkships 

Two members of the Class of 
1977 have been serving as clerks to 
Justices of the United States Su
preme Court for the 1978 Term: 
Virginia Kerr is clerk to Mr. justice 
Stewart and Gary Sasso to Mr. 
Justice White. 

The J. DeHaven Ledward 
Memorial Scholarship Fund 

The will of Mrs. Carol J. Ledward 
has " provided the sum of $100,000 
to the University of Pennsylvania 
Law School to be used for scholar
ship aid purposes for residents of 
the Delaware County, Pennsyl
vania community who attend the 
School." 

Our Visiting Faculty-
1977-78 

Our yearly and semester-long 
visiting professors this year have 
enriched the School's curriculum 
with their unique brands of exper
tise and have enhanced the inter
national character of the Faculty. 
Professor Claude Klein, Associate 
Professor of Law at the Law School 
of Hebrew University in Jerusalem, 
was born and received his legal 
training in France. He is a specialist 
in Comparative Law, an area in 

Professor Klein presented a memo
rable colloquium this past year 
where he discussed his impressions 
of life in Israel at the present time. 

Professor Alan Feld, a former New 
Yorker, was graduated from Har
vard Law School. He is visiting us 
from Boston University Law School 
where he is Professor of Law, 
teaching for six years in the area of 
Taxation. 

which he has written pro I ifically. Associate Professor Simon lorne 
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has headed the Law School's 
Center for Study of Financial 
Institutions this year. He received 
a J.D. from the University of Mich
igan Law School and has been on 
sabbatical from the Los Angeles 
firm of Munger, Toiles and Rickers
hauser, where he specializes in the 
areas of general corporate law and 
corporate securities . 

Professor Christopher Osakwe, an 
Associate Professor at Tulane Uni
versity School of Law, was born in 
Nigeria. He earned his law degree 
in the Soviet Union and received a 
j.S.D. from the University of Illi
nois. His teaching expertise is in 
the areas of International Law and 
Corporate Law. Professors Osakwe, 
Louis Schwartz, and Eliot Moss
man, Associate Professor of Slavic 
Languages, were participants on a 
panel this past year in which the 
Soviet legal system was discussed . 
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Law Alumni Day 

Alumni, Faculty and guests 
turned out in record numbers this 
past March 30 at one of the most 
successful Law Alumni Day func
tions in Penn Law School's history. 

Highlights from the Law School 
Light Opera Company's production 
of The Mikado began the Day's 
activities with Dean Louis H. Pol
lak surfacing as one of the prom
ising members of this gifted troupe 
of law students, Faculty, staff and 
their families . 

Robert L. Trescher, L'37, was pre
sented the Law Alumni Society's 
Distinguished Service Award at the 
Annual Meeting, at which time 
Society President David Marion 

and Dean Louis H. Pollak delivered 
their yearly reports. The Scroll of 
Immortals for the Class of 1938 
was offered by Sylvan M. Cohen, a 
member of that class. Elections of 
Society officers were held naming 
David H. Marion, L'63, President; 
Marshall A. Bernstein, L' 49, Vice
President; Joseph G. J. Connolly, 
L'65, Second Vice-President; Pa
tricia Ann Metzer, L'66, Secretary; 
and G. Craig Lord, L'71, Treasurer. 
The Board of Managers whose 
terms expire in 1981 are: Paul J. 
Bschorr, L'65; Charles I. Cogut, 
L'73; Howard Gittis, L'58; Marlene 
F. Lachman, L'70; and Morris M. 
Shuster, L'54. 

Following cocktails and dinner, 
Dean Louis H. Pollak honored 

Lloyd S. Herrick, the Law School's 
Assistant to the Dean for Alumni 
Affairs and Director of Annual 
Giving and Development, who has 
been appointed to a new post in 
the University effective July 1, 
1978. [See Symposium] As a token 
of the Law School's gratitude for 
"Lloyd's loyalty and exemplary 
service during his 9 years here," 
he was presented with a I im ited 
edition replica sculpture of the 
Hsieh-chai, the bronze goat which 
graces the Law School lobby. 

The Honorable Wade H. McCree, 
Jr., Solicitor General of the United 
States followed the ceremony, ad
dressing the Law Alumni Day gath
ering which numbered in excess of 
500 people. 
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The Annual Keedy Cup 
Argument 

The final round of the Edwin 
R. Keedy Moot Court Competition 
was held at the University Museum 
on November 15, 1977. Judges 
Arlin M. Adams and A. Leon Hig
ginbotham of the United States 
Court of Appeals for the Third 
Circuit, and Judge Prentice Mar

shall of the Northern District of 
Illinois composed this year's 
Bench. 

Contestants addressed the juris
dictional and first amendment is
sues in the Eastern District Court's 
injunction of the NLRB's assertion 
of regu Ia tory authority over the 
Philadelphia Catholic elementary 
schools in Hirsch v. Caulfield. Cup 
winners, Norajean Flanagan and 
Perry Golkin, argued for the 
respondents against Bonnie Mac
Dougal and Michael Tietz, repre
sentatives for the petitioners. 
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1977 Roberts lecturer 
Edward H. levi 

Former Attorney General of the 
United States Edward H. Levi de

livered the 1977 Owen J. Roberts 
Lecture on October 27, 1977 at the 
University Museum Auditor!um, 
entitled The jurisprudence of For

eign Electronic Surveillance. 

The Owen J. Roberts Memorial 
Lecture series is sponsored by The 
Order of the Coif, the Law Alumni 
Society, and the Law School. Its 
support is provided in the form of 
an endowment, given in 1975 by 
the Philadelphia firm of Mont
gomery, McCracken, Walker and 
Rhoads, in memory of Justice 
Roberts, a founding partner of that 
firm. 



14 

f ome hng to fay a peuonal VleN 

A Perspective of a Century 
and Three Quarters 

Address of Robert M. Landis, L'47, at the 175th 
Anniversary Dinner of The Philadelphia Bar 

Association, December 13, 1977 

"That which thy fathers bequeathed thee," 
Goethe said, "win it anew if thou wouldst possess it. " 

This is one of those traditional occasions which is 
designed to evoke traditional responses. Yet when 
the present is so perishable that things which hap
pened only yesterday seem like ancient history, 
there is a hazard in yielding too readily to tradition. 
Still we may be excused the human impulse to pause 
at this interval of a quarter century since our last 
such celebration, to look backward, with another 
quarter century before us, waiting to be charged 
with momentous events, a vessel of time to be filled 
with hope-if we have not exhausted our capacity 
for hope and aspiration . 

It is surely fitting that such a celebration should 

take place in Philadelphia, where just last year 
our nation celebrated its Bicentennial: the City in 
which our Declaration of Independence was pro
claimed, our Constitution and Bill of Rights or
dained, our first Congress convened, and our first 
Supreme Court deliberated. Such momentous events 
in that short span of years suggest more than an 
adventitious confluence of time, circumstance and 
geography, perhaps even a unique spirit of the law 
that was abroad in the city then and in the men who 
practiced it. 

It is fitting also that we should reexamine the tra
ditions of our profession in an aging city working 
at its renaissance, a city which is a prototype of our 
urban society and the foreboding problems that 
beset us, problems of the disadvantaged and the 
forgotten, ill-fed, ill-housed, and sometimes ill-used 
by the system of justice which all of us serve. And 
we may wonder whether what Thucydides said is still 
true, that "the strength of the City is not in ships 
and walls but in the hearts of men." 

It was from this city that Andrew Hamilton, the 
exemplar of our profession, ventured to the next 
colony to inspire a jury to acquit Peter Zenger 
against the power of the crown and to vindicate 
the freedom of the press . It was in this city in 1802-
a year after John Marshall, whose Inman portrait 
adorns this great hall tonight, was sworn in as Chief 
Justice-that seventy-two lawyers joined together to 
establish the Library Company, the conservator of 
the ultimate armory of the law, 391 volumes of the 
notable treatises, reports and authorities of the day. 
And it was only a few years later that the Associated 
Members of the Bar of Philadelphia practising in the 
Supreme Court of Pennsylvania consisting largely of 
the same lawyers who had formed the Library Com
pany joined the two organizations together to be
come what is now the Philadelphia Bar Association. 

In those early years to become learned in the law 
meant for some favored few training in the Inns of 
Courts in London and for others apprenticeship to 
read law with the masters of another generation, 
supplemented by lectures at the Law Academy and 
later at the University of Pennsylvania. Armed 
with the classic learning of the profession, they were 
largely self-selected and blooded in an elite tradi-



tion. They were surely protean forbears and for their 
heritage we must be grateful. 

It seems scarcely conceivable that in a democratic 
society-whose people subdued a vast continent, 
tracking the trackless plains and cutting through 
impenetrable mountains-access to this learned 
profession could have been frustrated, even denied, 
to so many for so long. Yet this is the way it has 
been. Not until 1883 was the first woman admitted 
to practice in the Orphans' Court of Philadelphia 
County; and even after that she was denied admis
sion to three Courts of Common Pleas before she was 
at last admitted to practice in Common Pleas Court 
No. Four, with one dissenting opinion. Mrs. Carrie B. 
Kilgore, what was a nice girl like you doing in a pro
fession like this? Happily her numbers have in
creased since then, but only in recent years; so that 
now many of the law schools of our country have 
nearly equal numbers of men and women. 

The record of black lawyers is more dismal. When 
I spoke to this Association eight years ago, only one 
percent of the more than 300,000 lawyers in this 
country were black . There has been progress after 
a fashion since then. But the law is not yet an equal 
opportunity profession, any more than medicine is 
or the building construction industry. And now issue 
has been joined in our highest court over a funda
mental issue that goes by the guileless name of af
firmative action, an issue which has divided the 
academic community and has sundered established 
I iberal alliances. 

This is not the time to probe the complexities of 
that issue or to conjecture over its resolution within 
the framework of our Constitution and the Civil 
Rights Act. But it is surely a time to recognize that 
a free society will not survive if the tradition of 
individual fulfillment decays from within; a time to 
see that individual fulfillment on a wide scale can 
occur only in a society which is designed to cherish 
the individual, a society with the strength to protect 
him, the richness and diversity to develop him, and 
the system of values within which he can find himelf 
as a person. 

In the years just past we have seen a subtle trans
formation in the leverage of social change and the 
part that lawyers have played in it. Social innova-
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tions used to come out of the legislative and execu
tive branches of the government; and the test cases 
that challenged them were defensive actions by 
establishment lawyers, trying to beat back the 
changes. But there is a new breed of people's advo
cate abroad in the land, a breed that sees in the law 
and in the special genius of the lawyer, a resource 
of innovation that is concerned with the quality of 
the social order, the preservation of our natural 
resources, and the protection of human rights . The 
true measure of a lawyer's breadth and stature as a 
person of his generation, is seen as his involvement 
in helping to fashion the quality of the social order 
in which he I ives. And the courts are seen as the 
forum where this can be accomplished. 

Paradoxically, the more that is expected; the more 
is demanded; and the needs that are perceived are 
the needs that must be served . A long-held precept 
of our profession, that it is unseemly for lawyers 
to publicize their services, has fallen in the courts 
to the perceived need that legal services must be 
accessible to all the people. And it will do no more 
good to deplore the ravishing of a sacred precept 
than it would to abandon the pursuit of excellence 
in a pell-mell plunge to huckstering in the market
place. 

If there is one thing easier than being wise after 
the event, it is being courageous after the danger. 
We should make no mistake. There is a very real 
danger that events may pass us by, sitting compla
cently on our comfortable traditions, unless we re
spond courageously and with imagination to the 
needs that are perceived as shortcomings in our 
system of justice. 

We must extend the outreach of legal services by 
establishing legal clinics on the model of the one 
this Association has already undertaken. We must 
contain the monstrous growth of the Big Case, con
trolling the procedural engines of discovery and 
class actions which have made I itigation in our 
federal courts trial by ambush and avalanche whose 
enormous cost has already made the ordinary liti
gant an endangered species. We must use the arbi
tration process more widely in the disposition of 
routine commercial and negligence cases as we are 
already doing in Pennsylvania, but beyond the estab-
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lished claims limits. We must simplify small claims 
court procedures, where the grinding grievances of 
the people must be resolved, by de-lawyering them. 
Surely we can do these things without jeopardy to 
the high standards that we rightly demand of our
selves. 

But there are some things we cannot afford . 
One of them is romanticizing the lawyer as some 

sort of folk hero, of believing that the only armory 
for the courtroom is a stout heart, a righteous cause 
and a willingness to risk failure gloriously. There is 
more to being a lawyer than this. The practice of law 
is a stern professional discipline which commands 
competence along with zeal and honor. The Chief 
Justice is not alone in questioning the competence 
of some of the lawyers who daily come before the 
courts to represent clients whose I ives and property 
are at risk . Competence in a profession can only be 
maintained by continuing the educational process 
that first established the right to practice it, by con
stantly honing the skills of the craft and strengthen
ing the talents to support it. We must give heed to 
assuring and preserving high standards of excellence 
for the advocates who practice in our courts. 

One other thing we cannot afford is to believe that 
now that the bonds have been let upon our profes
sional reticence to proclaim our virtues, we should 
yield to the blandishments of the marketplace and 
make the precepts of consumer relations guide our 
destiny. 

We do live by a Code of Professional Responsibil
ity, a code which declares, "In the last analysis it 
is the desire for the respect and confidence of the 
members of his profession and of the society which 
he serves that should provide to a lawyer the ince.n
tive for the highest possible degree of ethical con
duct." That we should aspire to serve those whom 
we might not have served well before, that we should 
aspire to serve those who never before imagined 
that we could serve them at all , does not excuse us 
from living by this code. 

Integrity, independence, and superlative com
petence are qualities which we are bound as profes
sionals to embody in the things that we do. If this 

is elitism, then it will do no harm to the commonest 
of us all to be brushed with a little dust of nobility. 

How can we preserve these aspirations and at the 
same time develop the toughness of mind and spirit 
to face the fact that there are no easy victories
and there never have been for a century-and-three
quarters. 

The last thing that we cannot afford is the notion 
that there are abstract rights embodied in the words 
of our Constitution, rights that are too I ittle to be
long to people yet big enough to be expressed in 
words : the right of privacy, to be let alone, the right 
to be free from discrimination in whatever form it 
may take, the right to be secure in our homes and 
our property, the right to speak and worship freely, 
the right not to be put-upon or looked-down-on by 
persons in authority. This is the fine fragile stuff 
that men must live by. These are the human rights 
which are committed to our guardianship as the of
ficers and the servants of our system of justice. To 
give these sometimes-buried-flowers a dream is our 
high calling. 

The question for our profession and our society is 
not whether we are better than we used to be. The 
question is whether we are good enough. Justice 
Holmes often said, "Have faith and pursue the un
known end." 

We must transform that faith into perception and 
action: perception, to make us see the things that 
must be done to make this imperfect world a better 
place for all of us to live, for the disadvantaged and 
the forgotten who need more than well-meant sol ici
tude for their misery; and action, that we may find 
the zeal to mobilize those good intentions that are 
so easy to express, but so troublesome to carry out. 

May this day's observance do more than celebrate 
past triumphs and comforting traditions. 

This is a time when our nation is moving through 
the hard and stony passes of the human spirit. 

This is a time when we dare not risk a failure of 
nerve, 

when we must not be destitute of faith, 
when we cannot give less to society than the best 

of the great heritage of our profession. 



Experiences, opportunities, and the natural flow 
of life can alter career objectives so radically that 
one is often astonished to discover, through 
self-evaluation, that he/she has become a unique 
professional being. Life's involvements and 
responsibilities tend to cloud the awareness of the 
course one's career has taken, making the changes 
less evident. 

janie Nusbaum, L'53, was trained to practice 
law. At the outset of her career sh,e could never 
have foreseen herself as an award-winning theatrical 
producer or as a top-level business executive. Susan 
Ross, L'69, was a highly-respected tax lawyer in a 
large New York firm before changing her style of 
life and of practicing law. She now handles 
divorces and settles boundary disputes in Taos, 
New Mexico, and intends to teach law this fall at 
the University of Washington in Seattle. 

The stories of these alumni illustrate how lives 
and careers develop, change, broaden and take 
previously unforeseen forms as a result of seizing 
opportunities, making courageous choices, and 
allowing for life's natural progression. 

Loot~ At Us Now! 
Susan J. Ross 

Jane C. Nusbaum 
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Susan Julia Ross, L'69 

When one looks at a structure I ike a large, 
sturdy law firm which has existed before you 
and will certainly exist after you, one knows 
exactly where I ife is going. It is determined 
and patterned and can make one feel rather 
old in a lot of ways and rather desperate in 
others. 

-Susan Ross 

The city limits of Taos, New Mexico-population 
approximately 3,000- is part of a metropolitan area 
numbering about 6,000 residents in a county of 
20,000. The I ifestyle there is antipodal to that of a 
city like New York. And it was this difference that 
prompted Susan Ross (known as Susan Ross Stern 
during her years here at Penn Law School) to settle 
in Taos two years ago. 

A ski trip in 1972 initially whetted Ross's appetite 
for exchanging her successful practice in a large 
New York firm to a general practice out West. On 
that first visit she met a transplanted New York law
yer named Stephen Natelson who had about eight 
years prior acted out Susan Ross's fantasy. After four 
years of personal soul-searching and discussion with 
Natelson, she moved to Taos, and in 1976 they be
came associates. Natelson and Ross are now full 
partners practicing under that firm name. 

Dewey, Ballentine, Bushby, Palmer and Wood, the 
New York firm where she practiced for six years, was 
not enthusiastic about Ross's decision to leave. A 
valued partner, she specialized primarily in the tax
estate-trust areas, commanding a salary which, she 
admits, could not be duplicated in her present situa
tion. The town is growing, howe.Yer, and Ross antici-

pates that the practice will as well. 
Taos is similar to what Aspen, Colorado was ten 

or fifteen years ago but without Aspen's monied, 
"beautiful" residents and visitors . Part of Taos's 
population is composed of young people rapidly 
developing businesses that range in diversity f rom 
restaurants to manufacturing plants (Celestial 
Herbal Teas and Seasonings, a popular new line of 
food products, originates there) to dress designing 
(one of Ross's clients sells to Bloomingdale's in New 
York) to silversmithing. The creative energy that 
abounds in this Spanish-American town is reflected 
in the irrational nature of many Taos residents, who 
seem to lack the initiative and drive to achieve com
mercial success. In some instances, this loosely con
structed society still employs a system of barter, as 
exemplified by Susan Ross's impressive collection of 
silver and turquoise jewelry, the work of local crafts
people, given in trade for legal services rendered . 

Ross's move to Taos was carefully executed. She 
made numerous preliminary visits during both 
summer and winter, establishing friendships and 
bases of support Having passed the New Mexico 
Bar, she notified Dewey, Ballentine of her intention 
to leave the firm. 

I don't dislike New York. In fact, if I wished to 
live in a big city again, I would choose to re
turn. What I find so tremendously appealing 
about the City are its abundant intellectual 
and cultural opportunities. Also, the mental 
stimulation and the excitement of an intellec
tual practice would be very easy to "get 
hooked on" again. 

In New York, however, she saw herself as one of a 
multitude of competent people; in Taos, she is carv
ing out something quite individual, where her skills 
and talents seem to be valued highly . 

Ross's responses to this new life are positive, espe
cially in her appreciation of the natural beauty of 
the area-the mesas, the mountains, and the spec
tacular sunsets. 

I feel healthy and lead an integrated existence 
here, which is what I was seeking. There is a 
wholesome balance to my daily life between 
the physical and the intellectual. For instance, 
if there is really good snow, I go up to the 
mountains and ski from 9:00A.M. to 11:00 A.M. 
and come down to the office afterwards. The 
same thing holds true with horseback riding. 
The activity is a daily and natural part of my 
life and, in addition, I do not have to travel on 
weekends for such recreation. My I ife is a fan
tasy which has become a reality. 



And what of her law practice in Taos? She has 
become a generalist in the true sense of the word, 
dealing with negligence cases and divorces, busi
ness contracts and civil litigation, real estate work 
and copyright contracts (there are many nonprofes
sional writers in Taos attempting to get published). 
This is quite a departure from her highly specialized 
trust-estate-tax practice at Dewey, Ballentine et al. 
Ross admits to enjoying the diversity of her present 
situation, in fact, aside from her law school moot 
court trials, she had never "been before a real 
court." That is why the appeal she argued before the 
New Mexico State Supreme Court-a boundary dis
pute-was such a unique experience. Ross described 
another case in which her clients, Pueblo Indian 
ranchers, had sold two mules to some loggers. The 
question was whether or not the Indians had given 
a warranty to the loggers declaring the mules fit 
for commercial logging purposes and, if occasion 
arose that the mules were unsatisfactory, whether 
the Indians would act in good faith. An entire case 
concerning two mules is a radical shift from probate 
contests and tax work. Ross has handled other prob
lems involving the plight of the Indians in Taos and 
the jurisdictional powers which the state and federal 
courts and the state authorities exercise over them. 

Ross and Natelson have been contracted on a 
part-time basis by the state of New Mexico as pub I ic 
defenders, providing counsel for all indigents ac
cused of crime in Taos County. The monthly retainer 
offered by the state for such representation is quite 
low, so that Natelson and Ross must integrate the 
work into their regular practice. Both lawyers are 
pitted against a full-time district attorney who has 
funding, a full-time assistant, and an investigative 
staff. Despite these obstacles, criminal defense work 
adds still another element to the spectrum of Ross's 
"new" legal experiences. 

Although the ambience of Taos is easy and casual, 
she often finds herself under unexpected pressure 
workwise: 

In a large firm, one is well-insulated and ap
pointments are made in advance. Here people 
walk in off the street with problems which 
have obviously been neglected and require 
immediate action. I am often confronted with 
questions out of my field and have to specu
late the answers to many of them. Until our 
practice builds, we cannot afford an extensive 
office library, so I find that I must "shoot 
from the hip" a lot. I am used to being very 
thorough and conscientious in my research of 
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a problem, so to speculate goes against my 
grain and my training. 

Ross has also discovered the importance of case 
volume in a small practice. Since much of what 
comes into the office is standard in nature, matters 
must be routinized in order that cost-in-time be mini
mal. These cases, although far from being intellec
tually challenging, cannot be ignored for they not 
only offer important services to clients, but they are 
economically important for the firm's survival. 
Fashioning such a practice requires that Ross main
tain a highly visible profile in the Taos business and 
social communities, that she obtain membership in 
various organizations and participate in physical 
activities, e.g., skiing and golfing, with the dual 
objectives of exercising and making business con
tacts. She must regard her neighbors, in fact, anyone, 
as potential clients. "When working for a Wall Street 
firm, clients are 'just there' or have been developed 
by others. There isn't this constant having to sell 
one's self and having to 'be on' all of the time." She 
acknowledges, however, that these elements do 
present her with an interesting challenge. 

Ross-an easterner, an Anglo, and a woman-
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admits to finding it difficult as a member of a triple 
minority in Taos. Chicanos hold all political posts 
in the area, resulting in a type of reverse discrimina
tion against the Anglos. The natives are resentful of 
the purchase of land and the initiation of industry 
and business due to the Anglo influx. 

The Mexican-Macho culture, a combination of 
the western red-neck and Chicano-macho at
titudes toward women together with the in
fluence of the Catholic Church, have created 
a situation threatening the welfare of women, 
especially the native ethnics. I have been in
strumental in helping to organize a Rape Crisis 
Center in town, which. is attempting to answer 
a need for the protection of women here. 

Women in the Anglo community, on the other hand, 
are quite liberated as a group. Three other women 
attorneys besides Susan Ross practice in the area . 
One, close to her in age, works for World Legal Ser
vices, a federally funded group aiding the poor in 
civil litigation. She conducts her practice by flying 
a private airplane from county to county. Another, 
who is an assistant district attorney, came from 
Boston to Taos for much the same reasons as Ross. 
The third woman, a native of the area, is practicing 
privately. 

So I am certainly not unique. There are a num
ber of talented women in town, gifted in many 
areas and somehow surviving in marginal ways 
and doing the things that they want. 

She is delighting in a phenomenon that she could 
never experience as a New York resident and practi
tioner. Her community, business, and social involve
ments seem to have become indistinguishable from 
one another, her clients being neighbors and resi
dents who have become her friends. "This personal 
interest has not affected my judgment; it is just that 
I observe these people on many levels and have 
grown to care a great deal for their welfare since 
our lives are so intertwined. " 

Taos has undoubtedly benefited a great deal from 
the talents of this brilliant, hard-working woman. 
And Susan Ross is gratified; 

This part of the country is new. It hasn' t begun 
to reach its fu II potential. There is an oppor
tunity to be part of what is happening at the 
ground level. Where I was once a cog, I feel 
younger and more energized psychologically, 
maybe more able to make contributions to 
something vital and growing. 

The choice Susan Ross made mid-career was a 
bold one. At the time of her decision, she was not 

accountable to anyone-having no living relatives 
or children to support. As a resu It, her concerns 
about the future were not as immediate as someone 
with dependents, and she was free to gamble, with 
the knowledge that at the very least a great deal 
could be learned and experienced. Her venture was 
a success, offering proof to anyone who has fan
tasized change that one's situation can be strikingly 
altered, bringing with it positive and invigorating 
resu Its. 

Jane C. Nusbaum, L'53 

In her wildest imaginings, Janie Nusbaum could 
not have conceived the course her career was to 
take in the years following law school. 

Envisioning New York City as the end of her rain
bow, Nusbaum arrived there in the mid-1950's armed 
with a newly acquired LL .B. and the savvy of a pro
fessional musician (she and her twin sister had con
certized as duo-pianists), eager to put these com
bined talents to work . Unfortunately, most areas of 
the profession at that time, including the field of 
entertainment law, were not accessible to women. 
Nusbaum, nonetheless, landed a job with Channel 
5 as an assistant to the assistant general counsel, 
but the minor projects she was assigned offered 
minimal responsibility and little in the way of chal
lenge. She did learn about "boiler-plating" -the 
procedure by which a clause is lifted from one con
tract and is placed into another. So she " snipped 
and pasted" agency clauses and indemnification 
clauses from warrantees until a more desirable posi
tion became available at Music Corporation of 
America (MCA), again as an assistant to the assistant 
general counsel. Earning $110 per week, Janie was 
the only woman on the legal staff, but once her 
abilities were recognized, she was appointed head 
of worldwide subsidiary rights at MCA, the position 
that launched her into the world of entertainment 
law. The unique opportunity to attend the Saturday 
and Sunday conferences of the world' s top theatri
cal agencies, the knowledge she acquired in the 
area of production, and the significant business 
contacts she made as a result of this experience 
were tremendously usefu I to her professional future. 
She remained at MCA for four years, until 1962, 
when as a result of its acquisition of Universal Pic
tures, the corporation was held in violation of the 
antitrust laws and was dissolved . 

In October of 1962, Nusbaum's career underwent 



a change. Roger L. Stevens, the present director of 
the Kennedy Center in Washington, D.C., then the 
head of the National Cultural Foundation, needed 
an associate to help in the area of production. 
Janie took the job. The combination of a naturally 
keen business sense and an uncanny instinct for 
recognizing potentially successful works for both 
the theater and cinema is what makes her an excep
tional producer. 

I see a producer as a really good cook. First, 
one has to decide what she wants to cook, i.e, 
the property. Secondly, to whom is the meal 
being served, i.e., the audience. Then come the 
questions: Is this audience American? English
speaking? Worldwide? Multilingual? Is the 
property subject to subsidiary rights, mer
chandizing? All of these are such important 
factors-considerations which a producer 
must be so aware of. 

On a visit to England, she saw and was impressed 
with a play called Half-A-Sixpence. Together with 
Lewis Allen (a producer of Annie), she brought the 
production and Tommy Steele, its star, to the United 
States and to 'success on Broadway. Allen, sometime 
later, was working on a film for Columbia Pictures 
called Fahrenheit 451. His negotiations with Col um
bia failed and, as Janie put it, 

Lou was really down, so I asked how I could 
help. He jokingly said, "Get me a million 
dollars!" I said, "All right, when do you want 
it?" He said, "Right now." So I picked up the 
telephone, called a long-time friend from my 
days at MCA and in 20 minutes we had a deal. 
That story is the absolute truth and, needless 
to say, such instant gratification spoiled me. 
We had the book by Ray Bradbury, the script 
by Francois Truffaut, actors the likes of Oskar 
Werner and Julie Christie-and it all happened 
-just like that! 

The Nusbaum-AIIen agreement provided that she 
be the film's associate producer and, most impor
tant, be able to work with Bernie Herman on the 
music. She also had the right but not the responsibil
ity to be abroad from September 1965 to May 1966 
during the film's production. 

Nusbaum's career as a producer began to progress 
rapidly. An associate with whom she had worked on 
Half-A-Sixpence wanted to produce a play called 
Hallelujah Baby! but received negative responses 
from those he approached because "it was 1967 
and the work called for a black woman and a white 
man to kiss. Scandalous!" Considering the era and 
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the play's theme, Janie was courageous to under
take the project; however, the risk was minimal 
when one takes into account the cadre of writers, 
composers, and actors- Jule Styne, Arthur Laurents, 
Leslie Uggams, Betty Camden, and Adolph Green
who were already committed to its production. The 
rest is history Hallelujah Baby! was the recipient of 
five Tony Awards (the Antoinette Perry Awards pre
sented annually acknowledging excellence in the 
theater), including one for the best musical produc
tion for the yeiu 1968. 

Janie Nusbaum's instincts for recognizing quality 
material and her ability to conceptualize a property 
in forms other than in its original surfaced in 1966 
when, by accident, she happened upon the final per
formance of a production called The Lion in Winter, 
which costarred Colleen Dewhurst and George C. 
Scott, at the Bucks County Playhouse in New Hope, 
Pennsylvania. 

As a history buff, I loved the play and its lan
guage. After some research, I discovered that it 
had been produced on Broadway but had not 
earned subsidiary rights. No one viewed the 
material as suitable for a film, but I saw it as 
a potentially magnificent one. 

Nusbaum went to the agent who represented James 
Goldman, its author, requesting the right to use the 
property for film purposes. She offered $10,000-the 
remainder of her proceeds from Half-A-Sixpence. 

I was not optimistic that they would sell me the 
rights. I was honest with Monica McCall (Gold
man's agent) in admitting that my experience 
as a film producer was not extensive and that, 
in fact, my authority in Fahrenheit was limited 
to keeping people "in line" and to managing 
the contracts for bit players. Primarily, I raised 
money and negotiated the rights-important 
facets but representative of a small portion of 
a producer's responsibilities. 

To her amazement, Janie was awarded the option 
but with one stipulation-that James Goldman write 
the screenplay. An MCA cardinal teaching is that an 
author never be allowed to translate his/her book 
into another medium. Nusbaum had no choice but 
to accept the conditions set forth, so Goldman wrote 
the script and, as she explained, "miraculously, only 
four pages of the screenplay were changed- a most 
unusual happening." Selling the work was a more 
agonizing procedure than was its writing. Quite by 
accident, the script got into the hands of Peter 
O'Toole who was so impressed with its quality that 
he wanted to perform the lead. His acceptance of 
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the role was contingent upon one requisite-that 
Katherine Hepburn play opposite him. Full credit for 
convincing Hepburn to do the film (her first since 
the death of Spencer Tracey) must be attributed to 
O'Toole, who personally flew from England to Cali
fornia and succeeded in persuading her. 

Lion went into production in Ireland. One of 
the many joys I experienced in its filming was 
having worked with John Barry, who did the 
music. His background was a classical one, and 
he composed music authentic to the period. In 
fact, replicas of the original musical instru
ments of the time were used in the recording. 

The Lion in Winter captured five Academy Award 
Oscars for the year 1968, including one for the best 
musical score as well as for the best actress and best 
director. Hallelujah Baby! and The Lion in Winter 
achieved recognition and acclamation within one 
month of one another. 

Another of Nusbaum's films, Philadelphia, Here 
I Come, starring Siobhan McKenna and Donald 
McCann has yet to be released . Also produced in 
Ireland, it is not yet available due to the political 
upheaval of the early 1970's. 

A lifestyle composed of flying from Europe to 
America every fourth week can be incredibly gla
morous and yet dreadfully exhausting. After nine 
years of such an existence, Janie decided to "get 
out of the ratrace." She settled in Washington, D.C. 
and became associated with a law firm in an of 
counsel capacity, attending to matters for them on 

Capitol Hill. Roger Stevens, for whom Nusbaum had 
worked ten years prior and who is presently director 
of the Kennedy Center, would not allow her gifts as 
a producer to dissipate. In addition to practicing 
law, she worked at the National Theater from july 
1975 to january 1976, scoring another coup by en
gaging the production Bubbling Brown Sugar, which 
played at the National Theater for twelve weeks. 

Early in 1976, she began negotiations with john 
Hoy Kauffmann, a fifth generation Washingtonian 
whose family business interests included Washing
ton Star Communications-a gigantic media con
glomerate comprised of one radio and three tele
vision stations and the Washington Star Newspaper. 
Jack Kauffmann had recently sold Washington Star 
Communications when he and Nusbaum met. The 
two realized how much they had to complement 
and to offer one another- personality-, experience-, 
and businesswise. 

We are both great catalysts and are also able 
to switch roles with alacrity. When I get in
terest aroused, Jack arrives on the scene to 
close a deal, and when a closing is imminent 
for him, he calls on me to provide the com
plementary force. Our chemistry works per
fectly. 

In March 1976, Nusbaum and Kauffmann for
malized their partnership and became a corporation, 
John). Enterprises, Ltd ., involved in an entire spec
trum of businesses-acquisitions, dispositions, 
management consultation, international financing, 
large-scale real estate transactions. They have come 
together at a time in both of their careers when they 
can meet on common ground. Kauffmann's national 
and international social and business connections 
are tremendous assets to the corporation. Nus
baum's expertise as both lawyer and theatrical pro
ducer brings its own dynamic elements to John J. 
Enterprises. Both partners open doors, but in dif
ferent areas. They are presently in the midst of pro
ducing a television special, and a major motion 
picture which will be filmed in Israel. 

Years of unpredictable change have proven that 
New York City was not to be the end of janie Nus
baum's rainbow and that her legal background, 
rather than being an end .in itself, acted to enhance 
whatever opportunities came her way. Abundantly 
energetic and imaginative, she is still challenging 
her abilities and expanding her world in new direc
tions. It seems I ikely that her present experiences 
will only catapult her into altogether new fields of 
endeavor. 



Editor's Note: The following articles are reprints 
from the February 1978 issue of Juris Doctor 
magazine, Copyright © 1978 MBA Communica
tions, Inc. They represent, in our opinion, two 
definitive opposing aspects for the highly contro
versial Bakke case. 

Professor Louis B. Schwartz is Benjamin Franklin 
Professor of Law here at the School and is director of 
the National Commission on Reform of Federal 
Criminal Laws. He has been a life-long supporter 
of civil liberties, including affirmative action to 
remedy past discrimination. 

Assistant Professor Ralph R. Smith teaches at Penn 
Law School and is Chairperson of the National Con
ference of Black Lawyers ' Task Force on Legal 
Education and Bar Association. In that capacity, 
he has been active in the organization surrounding 
the Bakke litigation. 

The Perils of Racial Handicapping 

by Louis B. Schwartz 

Pending before the United States Supreme Court 
is the landmark Bakke case which poses issues of 
the utmost importance in constitutional law, educa
tional policy, and race relations. Bakke is a white 
who was denied admission to the University of Cali
fornia at Davis Medical School although sixteen 
blacks with much lower scores on the admissions 
tests were admitted. This followed a school policy 
reserving that number of places for non-whites. 

The California Supreme Court held, six to one, 
that the Davis admissions system treated racial 
groups unequally; that such a system could be justi
fied if there was a "compelling state interest"; that 
promoting such interests as integration, diversifica
tion of student bodies and professions, and improved 
service to minority segments of the community were 
" compelling state interests"; but that the university 
had not disproved the possibility of promoting such 
goals by arrangements less detrimental to whites. 

The California decision has been widely misrep
resented and misunderstood. It does not outlaw 
quotas as a remedy for past discriminations prac
ticed by the institution on which quotas are imposed; 
there was no suggestion that Davis had practiced 

Schwartz and Smith 
Look At Bakke 

discrimination in the past. 
The California decision did not outlaw affirmative 

action . On the contrary, it affirmatively approved a 
wide range of such programs, and outlawed quota
type affirmative action only because a number of 
other forms of affirmative action are available and 
successfully in operation at many schools. Thus the 
issue whether affirmative action is permissible is 
not before the United States Supreme Court. There 
is, therefore, not the remotest possibility that the 
Court, which has frequently ruled in favor of other 
forms of affirmative action, will in this case rule 
generally against affirmative action based on ra
cially sensitive criteria . 

Before proceeding to a closer examination of 
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what the California court did decide in Bakke, it will 
be useful to remind readers of some elementary 
principles in defining the scope of a decision. Under 
one approach, every "decision" is delimited by the 
facts of the case . Everything said in the court's 
opinion- every generalization that purports to cover 
other cases involving different circumstances- is 
dictum, i .e. conversation, rationalization, or at most 
a prediction of what the court is I ikely to do if other 
cases arise. When the different case arises later, a 
lawyer will "distinguish" the precedent, remind the 
court that the new issue was not previously decided, 
and freely call for reconsideration of the " overbroad 
dictum." 

Taking this narrow view of what was decided in 
Bakke, I say the California Supreme Court had be
fore it only a case involving the " set-aside" of six
teen openings for non-whites. Since it could "decide" 
only the case before it, anything it may have said 
depreciating race as a circumstance relevant to ad
missions policy goes beyond the holding and will be 
reexaminable in future non-quota cases. Indeed, 
since the case is a holding about medical school 
admissions, it is not a square decision about admis
sions criteria in law schools or engineering schools, 
where the relevance of test scores, diversity of out
look, or willingness to serve a special segment of 
the community may be worlds away from the rele
vance of the same factors for admission to medical 
schools . 

The other approach to " what was decided" or 
" held" makes the rationale of the decision all impor
tant. So if the court pronounces a principle under 
which it subsumes the case before it, the " decision" 
can be regarded as if it were a rule of law enacted by 
a legislature, presumably governing all later cases 
that fall within the terms of that rule . Thus, if the ma
jority opinion of the California Supreme Court had 
said " no admissions policy that takes race into 
account is constitutional, " good lawyers might 
legitimately be concerned that the "holding" 
threatens a wide range of affirmative action pro
grams using racially sensitive criteria . 

Anyone who wants to understand the issue that is 
before the United States Supreme Court must be 
alert to a crucial distinction between two concepts: 
(1) racially sensitive recruiting and admissions 
policies, and (2) racial preference in admissions 
decisions. A racially sensitive recruiting and ad
missions policy will take account of circumstances 
other than applicants' test scores-the desirability 
of integrating and diversifying the student body and 

the profession, an applicant's motivation to over
come class and ethnic disadvantages, the likelihood 
that an applicant will render needed community 
services. Such a flexible set of criteria will favor 
previously disadvantaged ethnic groups and require 
admissions committees to know and respond to 
ethnic, class, and other characteristics of applicants. 
This policy is properly called "racially sensitive." 

Under such a policy, special efforts will be made 
to recruit and provide supplementary training for 
disadvantaged groups. In short, it is a policy of "af
firmative action ." "Racially sensitive" admissions 
policies or "affirmative action" might extend as 
far as fixing admission quotas for applicants identi
fied with specified minority groups, or reserving a 
stated number of openings for non-whites; but that 
is by no means essential to the notion of affirma
tive action or racially sensitive recruiting programs. 
Under a racially sensitive program, whites who meet 
the flexible qualifications may compete for all avail
able openings. Under the "racial preference" or 
"quota" systems, there will be admissions decisions 
against whites regardless of qualifications. 

The distinction can best be understood by looking 
at the Bakke example. Allan Bakke would have been 
admitted to Davis if he had been a black, since his 
qualifying scores were much higher than blacks who 
were admitted. His chances of being admitted from 
the white "queue" were reduced by the reduction in 
the total of white admissions. Finally, he was ex
cluded from the black "queue" without any com
parison with black admittees, even by the criteria 
which led to the creation of a separate black queue. 
A white would be barred from the black queue even 
if he was married to a black, had adopted black chil
dren, was a civil rights activist, was a student of 
black history and culture, was a veteran of the Peace 
Corps in Africa, and gave bond to practice in a black 
community. Conversely, a black would have been 
admitted although he was ignorant of and hostile to 
black culture, fully integrated into the white com
munity, and dominated by bourgeois "white" aspira
tions. 

Did the California Supreme Court hold that an 
admissions policy may not take race into account? 
The answer is " no, ' whether one adopts the narrow 
view or the broad view of the scope of the decision. 
On the narrow view, namely that the decision is 
restricted to the facts before the court, California 
has banned only quota systems. 

On the broad view that the court's announced 
rationale defines the holding, the answer is still "no." 



II 

The first sentence in the California Supreme Court's 
decision states the complex question before it this 
way: " ... whether a special admission program 
which benefits disadvantaged minority students 
who apply for admission to the medical school ... 
offends the constitutional rights of better qualified 
applicants denied admission because they are not 
identified with a minority." 

Clearly this statement does not pose the issue of 
whether "qualifications" may be gauged by such 
customary criteria (some of which are racially sensi
tive) as ethnic, class, and geographic diversity or 
demonstrated capacity to overcome disadvantage. 
Nor does it pose the question of whether in case of 
equal qualifications race preference may be em
ployed to achieve educationally beneficial diversity. 

That the court saw the issue as quotas rather than 
affirmative action or racially sensitive recruiting 
also appears from the following statement: "The 
issue to be determined thus narrows to whether a 
racial classification which is intended to assist 
minorities, but which also has the effect of depriving 
those who are not so classified of benefits they 
would enjoy but for their race, violates the constitu
tional rights of the majority" (553 P.2d at 1162). If 
the court had meant to condemn all racial classifi
cations "intended to assist minorities," it would 
hardly have "narrowed" the issue as stated. 

The court's response to its stated issue appears in 
the second sentence of the opinion: "We conclude 
that the program, as administered by the University, 
violates the constitutional rights of nonminority 
applicants because it affords preference on the basis 
of race to persons who, by the University's own 
standards, are not as qualified for the study of medi
cine as nonminority applicants denied admission." 

This is not a general denunciation of affirmative 
action programs. It is limited to the program " as 
administered." It is limited to qualifications "by the 
University's own standards." It says nothing about 
race preferences among persons of equal qual ifica
tions. It is limited to situations where whites are ex
cluded from competing for the same places even if 
their qualifications would be superior by any set 
of criteria (including ethnic and class, diversity, 
motivation, and the I ike) that the university chooses. 
The court even limits its answer to medical school 
admissions. 

Unconstitutionality is affirmed only as to " pref
erence on the basis of race"- not on the basis of 
generally applicable criteria which may be racially 
sensitive. The difference between those two things 
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is socially, politically, psychologically, and educa
tionally crucial. In practice, the difference would 
emerge when a faculty had already admitted as 
many "specials" as it thought would create the opti
mal mix of the class on diversity, motivation, and 
similar general criteria. One faculty member then 
proposes to reserve fifty more places for non-whites. 
The reason: this will help to bring about proportional 
representation of ethnic groups in the profession, or 
this constitutes just reparations for past racial in
justice. Such proposals, reserving places strictly on 
a racial basis, are the limited target of the California 
holding. 

The California opinion emphasizes that classifica
tion by race for admissions purposes is not itself 
unconstitutional. Only a system that is "utilized in a 
racially discriminatory manner," i.e. that disqualifies 
whites for some openings "solely because of their 
race" is unconstitutional. (Cf. " preference for minor
ities on strictly racial grounds." 553 P.2d at 1160-62, 
1165-6.) 

The California court reviewed the justifications 
advanced by the university (553 P.2d at 1164 ff .). 
These were integration and diversity of the student 
body and the profession, meeting of special service 
needs of minority patients, providing role models for 
minorities, and an alleged "greater rapport" between 
physicians and patients of the same race. The court 
rejected only the last, which it said was unsupported 
by the evidence. The court accepted the others as 
constitutionally permissible objectives, although it 
held that the university failed to prove that these 
objectives could not be achieved by "means less 
detrimental to the rights of the majority." 

However, some passages in the opinion seem to 
take the position that race may not be considered 
at any stage in the recruiting process. Thus, the 
court, speaking of the constitutional preference for 
measures other than quotas to achieve diversity and 
integration, says: "none of the foregoing measures 
can be related to race [but must be applied] regard
less of . .. surname or color." (553 P.2d at 1166) Inso
far as this seems to centrad ict the numerous state
ments previously cited, it must be regarded as 
dictum, unfortunately overbroad. Sometimes the 
phrases "preferential treatment" and "preferential 
admissions" are condemned without clearly differ
entiating between the use of general criteria which 
will operate favorably toward minority admissions 
and the crucially different system of explicitly racial 
quotas (553 P.2d at 1170-71 ). Bakke's argument is 
described, with implied approval, as follows : " minor-
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ity status is not a relevant consideration in deter
mining whether an applicant is qualified for admis
sion ... admission decisions must be made without 
regard to the racial or ethnic background of a pros
pective student" (553 P.2d 1161 ). It is noteworthy 
that the statement is limited to "decisions," -the 
final stage of selection, from a pool which pre
sumably does reflect diversity policy, applicants' 
motivation, etc. 

Arguments Supporting Racial 
Handicapping by the State 

The central contention of those who want the 
California decision overruled by the Supreme Court 
is that there is no feasible alternative to the quota 
system to assure satisfactory black representation in 
the student body. That contention runs counter to 
the view of the California Supreme Court and to the 
experience of many schools that operate non-quota 
affirmative action programs. That contention 
amounts to a declaration that blacks could not rank 
high on any conceivable set of rational, racially 
sensitive qualifications -that blacks really are "un
qualified" however the faculty chooses to define 
qualifications. Only color of skin qualifies. That is 
the ultimate white insult and condescension. If 
acted on, it will produce a ghettoized student body, 
a ghettoized faculty, and ghettoized professions, 
where blacks are not accepted as equals but as 
specially favored wards of the state. I cringe at the 
notion that my black colleagues should be regarded 
as "inferior" scholars admitted to our company 
under a racial handicapping philosophy. 

Equally subversive is the argument of those who 
would overrule the California decision that state
supported educational institutions must assure that 
membership in the professions and other "leader
ship" posts in society be allocated among ethnic 
groups in proportion to their numbers in the general 
population. Apart from the constitutionality of such 
a program, there are very practical questions to be 
asked. Is it to be expected or desired that blacks 
will patronize black professionals, Italians Italian 
professionals, Jews Jewish professionals, Irish Irish 
professionals, and so on? 

What of the intractable fact that even propor
tional representation among the judges and other 
top officials of government and business would 
leave eighty-five percent of the power positions in 
white hands? Even blacks may doubt that their pri
vate interests will best be served by a black advo-

cate in a society that moves away fr9m standards of 
individual merit to a structure avowedly based on 
black-white group competition. A black patient may 
well prefer a white doctor over a black doctor- if 
there is a general understanding that blacks prefer
entially admitted to medical schools are "less 
qualified." 

Accepting proportional leadership as an appro
priate goal for a university, what would be the obli
gation of a faculty conscious of the fact that many 
faculties will not accept that responsibility? Should 
the sensitive, committed faculty double or triple its 
special admissions goal to make up for the "irre
sponsibility" of others? A brief filed by four great 
universities (Columbia, Harvard, Penn and Stanford) 
suggests that there is such a responsibility; and 
special admissions in some faculties already exceed 
current population proportions. 

That would be quite logical for those who per
ceive an intolerable deficit in ethnic representation 
in the professions, for they could not conscientiously 
allow such a deficit to continue for another genera
tion. Should the matter be approached on a regional 
basis? The deficit will loom larger if we look at it 
from the point of view of the great cities where 
blacks are or approach a majority. Should a sensitive 
faculty in such an area move promptly to a special 
admissions quota of fifty percent or more? 

Another major argument of those who support 
the racial quota system is that university faculties 
should be free from "government interference" in 
the exercise of their discretion on "educational 
policy," including promoting proportional represen
tation of ethnic groups in the professions and in the 
leadership of society. Anyone who has seen faculties 
operate would hesitate to entrust this bristly politi
cal and social problem to the discretion of profes
sors . The special admissions controversy offers a 
unique incentive to "generosity" that costs the 
"donor" nothing. One is in the position of giving 
away valued privileges (admission to highly re
garded institutions) at the cost only of those who are 
bumped down the queue. 

The view that admission to a university is a favor 
to be disposed of on personal grounds is expressed 
unabashedly in the "Four-University Brief": "[F]ac
ulty support for admission of more minority students 
stems in part from an appreciation for past contribu
tions, and from loyalty to friendships with particular 
individual students whom teachers might otherwise 



never have come to know" (p. 13). 
"Loyalty to friendships" is manifestly an improper 

basis for selective admissions. It was thoroughly dis
credited a generation ago when it served-as it still 
might serve in many institutions-to perpetuate 
white exclusivity. 

Down the Path 
The principle on which any special admissions 

program rests must be able to stand up under easily 
foreseeable further applications of the principle. 
Some of these to consider are: 

• the propriety of advancing selected ethnic 
groups in a variety of other queues: for receiving 
welfare checks, for jobs at state employment of
fices, for admission to unions whether or not there 
has been prior discrimination by the union, for 
parole from prisons, etc. 

• how to apply the "benign" discrimination theory 
in situations where the disadvantaged group is al
ready in power: for example, in cities where blacks 
are a majority and control the government. Will 
queue preferences by black-controlled community 
colleges be reviewable, or immune from review as 
"educational pol icy" decisions? 

• how the claims of Italians, Slavs, and other 
ethnic groups, not presently treated as disadvan
taged minorities, shall be treated. 

• proposals to establish ethnic quotas for "elite" 
academic societies such as Phi Beta Kappa or the 
prestigious editorial boards of law school reviews. 

If the nation is to move beyond "anti-discrimina
tion" to a "race policy," would we require tribunals 
-formal and informal, in and out of government
to decide who is black or Latin " enough," by blood 
or marriage or outlook, to be entitled to a state
determined racial handicap over others; who has 
lost the right to the favorable handicap by becoming 
completely "integrated"; what shall be the impact 
of an "Hispanic" name; and what is the right number 
of Navajos in the post office department? Already 
faculties have debated whether a promising candi
date for appointment was "black enough" in view of 
her conventional approach to law practice, success, 
and color-blind education. 

Among questions which must be answered if we 
are to have a rational policy are the following: 

General educational benefits of special admis
sions. Is it true that medical , legal, engineering, or 
other education is improved by special admissions? 
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At what numerical levels? What is the evidence of 
such improvement? Is it true that special admissions 
policies have led in practice to a lowering of the 
passing level in examinations because sensitive pro
fessors believe it unfair to apply normal standards 
to special admittees (with incidental benefits to 
whites who would otherwise have failed)? 

Educational benefits to special admittees. Is it true 
that special admission is educationally advanta
geous for the admittees? What is the cost in personal 
tensions and injured group self-esteem resulting 
from the class stratification that follows pitting un
equally matched groups against each other? Why 
have some black faculty members called for aboli
tion of special admissions as stigmatizing? What is 
the cost of disappointed job expectations? Should 
the preferred path to the toughest schools-for both 
blacks and whites whose credentials do not cor
rectly portray their potentials- be by transfer from 
less competitive schools where they demonstrate 
their true aptitude in a less ego-damaging setting? 

It is relevant here to identify the double-talk in
volved in the common assertion that persons ad
mitted under special criteria are all " qualified." In 
the important sense that they will probably function 
acceptably in the profession, it is true. It is also true 
that those accepted in the major professional schools 
will be much better prepared than the bulk of their 
professional colleagues coming out of mediocre 
schools. But the critical thing is comparative qualifi
cation with other students . The coveted posts as 
interns, law clerks, research assistants, and review 
editors are allotted on a comparative basis. At least 
one undergraduate school known to me has re
garded a 30 percent failure rate among specially 
admitted students as consistent with an avowed 
policy of admitting only " qualified" applicants. 

Social and Educational Costs of Racial 
Handicapping by the State 

Unless a special admissions program is generally 
perceived as scrupulously fair and respectful to all , 
it divides rather than integrates. The atmosphere be
comes tense with suspicions, jealousy, rac ism. Ad
ministrative frictions develop, heating up hostility. 
A woman is admitted to the law school on the as
sumption she is black because it is known that her 
husband is black; she turns out to be white. A white 
man who attended a " black" college is specially 
admitted on the false assumption that he is black. A 
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white student is expelled from a well-known college 
for representing himself as black in his admission 
application. A faculty debates the comparative po
tential and performance of Asians, blacks, and 
Puerto Ricans to decide which shall enjoy the bene
fits of presumptive disadvantage. Then it argues 
about how ethnic disadvantage compares to physi
cal handicap or a social handicap like prior convic
tion of crime. A student news sheet is successfully 
pressured into dropping an article comparing 
academic performance statistics of special ad
mittees with the averages of others. The faculty of 
a second-rank school, debating the admissibility of 
a marginal black applicant, sees her "bought" away 
with unmatchable financial aid. The beneficiary of 
this favor thus moves from a setting in which she 
would have had some difficulty competing on equal 
terms to an environment where she will have great 
difficulty. The second-rank school must now dip 
further down in the pool of eligibles to fill its own 
"quota," thus "stealing" from third-ranking schools 
candidates who in turn will be mismatched in com
petition. These considerations are not confined to 
blacks . White candidates, too, are often advised by 
pre-law counselors that they will find more satisfac
tion in attending less competitive schools than in 
the bottom tiers of classes in the " top ten. " 

The Four-University Brief 
Columbia, Harvard, Penn, and Stanford, joined 

by other non-state universities, filed a brief in the 
Supreme Court supporting reversal of the California 
decision. It is a dismaying example of self-inflicted 
academic wounds. Perhaps the major offense of the 
brief was its espousal of the insulting and unfounded 
proposition that by no rational comparison of quali
fications could a sufficient number of blacks be 
admitted to the major professional schools . Are the 
names of Bond, Bradley, Bryant, Bunche, Coleman, 
Harris, Hastie, Higginbotham, Jackson, Marshall , 
McCree, Poole.- Rustin, or Young not enough to give 
the lie to that proposition? 

The brief abounded in dubious and unsupported 
propositions. Illustrative is the following astonishing 
distortion of history (p. 4): the assertion that the four 
inaugurated their special admissions programs " to 
alleviate . . serious educational deficiencies [at 
Columbia, Harvard, Stanford, and Penn!) in their 
training and research programs." All the world 
knows that the universities responded (belatedly) 
to black pressures to promote a black presence on 

campus so that blacks might share in quite excellent 
educational opportunities. The brief purported to 
present the official view of "the universities," raising 
serious questions of academic freedom, since organ
ized faculties and student bodies had little or no 
input. The brief pretended to defend faculty auton
omy on admissions policy. In fact the central ad
ministrations, pushed by law and conscience, have 
properly forced special admissions on faculties, for 
the most part hostile or apathetic. Addressed to 
great constitutional issues, the brief said nothing of 
federalism, a consideration which might well ad
monish a hands-off attitude towards a state decision 
which may or may not be followed by other states. 

The brief violates at least three canons applicable 
to briefs amicus curiae. First, such a brief should do 
more than repeat arguments already available to the 
Court. Second, it should give the Court the benefit 
of any special knowledge of the filer. The universi
ties' brief tells the Court virtually nothing about the 
varieties of affirmative action practiced at various 
schools, about the differences of opinion among 
faculties, about the apprehensions expressed by 
some black faculty members that existing affirma
tive action programs are " stigmatizing," about ob
servations of some that a special admissions pro
gram can become anti-educational if it frustrates 
and alienates student minorities humiliated in mis
matched academic competition. 

Last and most important, a brief amicus should 
not so closely espouse the argument of one side that 
the filer will be unnecessarily locked in by an ad
verse decision. Having argued that effective affirma
tive action requires Bakke-type reservation of ad
mission slots exclusively for ethnic minorities, will 
the universities now press this position on faculties? 
What will they say if HEW takes them at their word 
and insists on quota-type affirmative action? 

The Civil Rights Act Issue 
The United States Supreme Court, after hearing 

constitutional arguments in Bakke, has asked the 
parties to submit briefs on the possible impact of the 
Civil Rights Act of 1964. That act provides that "no 
person . . . shall, on the ground of race" be " ex
cluded " from participating in the benefits of any 
federally assisted program, or be subjected to " dis
crimination. " Regulations issued under the act 
authorize federally assisted institutions to engage 
in " affirmative action" (undefined), but prohibit a 
number of discriminations. The prohibitions, sum-



marized below, appear to support Bakke's claim 
that he was subjected to unlawful, if not unconsti
tutional, discrimination. The regulations prohibit, 
among other things: 

• providing a benefit to an individual in a dif
ferent manner from that provided to others; 

• subjecting an individual to "separate treatment" 
in relation to benefits; 

• treating an individual "differently from others 
in determining whether he satisfies any admission 
... requirement"; 

• affording an individual an opportunity to par
ticipate "which is different from that afforded others 
under the program." 

By calling for new briefs on the civil rights legisla
tion, the Supreme Court has opened the possibility 
that special quotas for minorities in admission to 
professional schools will be judged by statutory 
standards made and changeable by Congress, rather 
than under the constraints of the Equal Protection 
Clause of the Fourteenth Amendment. The Supreme 
Court may take this opportunity to draw the needed 
distinction between affirmative action and racially 
sensitive recruiting, on the one hand, and quota 
systems that exclude whites from consideration. By 
holding that Bakke's position against quotas is vindi
cated by the civil rights legislation, the Court could 
avoid a present decision on the constitutionality of 
racial quotas. It will be time enough to face that 
question when Congress has by unequivocal statute 
made racial handicapping the law of the land. 

A Third-Rate Case 
Shouldn't Make Hard Law 

by Ralph R. Smith 

Regents of the University of California v. Allan 
Bakke has become the most widely discussed and 
publicly debated Supreme Court case in recent 
American history. Millions of white Americans
from militant blue-collar factory workers to the 
normally placid intellectuals who populate the ivory 
towers of academia-expect Allan Paul Bakke to 
vanquish the much despised common foe they have 
come to call "reverse discrimination." So young 
Bakke-a 37-year-old white aerospace engineer
has become a latter-day Great White Hope. But the 
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Bakke case is worthy of neither the attention nor the 
hope that surrounds it. 

Highly charged questions of social theory and cal
culations of strategy should and must combine with 
the crucial statutory issues of whether race can be 
used-and if so how-to overshadow the highly 
publicized plight of Bakke himself. But so far, the 
poor, rejected image of Allan Bakke, oversimplified 
though it is, has prevailed. 

One major problem with the public perception of 
this case has been the fear that considering non
academic factors for admission to universities would 
resurrect the quota systems used against Jews and 
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other groups for much of this century. Yet such fears 
do not acknowledge the salient differences between 
the quotas of yesteryear and the affirmative 
action guidelines employed by the University of 
California at Davis Medical School. 

Ironically, Bakke has been propelled to the 
Supreme Court of the United States and trans
mogrified into a case of landmark potential through 
the efforts of both proponents and opponents of 
affirmative action. These strange bedfellows are 
bound by their common hope for a ruling that will 
end the confusion and ambiguity now surrounding 
affirmative action. 

But they hope in vain. The Supreme Court has no 
magic wand to dispel differences and still debates. 
No matter how the Court decides this case, educa
tional institutions and the society at-large must con
tinue struggling to share limited resources with those 
who have historically been deprived, remaining 
aware of those who are, of necessity, temporarily 
denied. 

A fair appraisal of the specifics of the Bakke case 
history compels us to the conclusion that the case 
has no business before the highest court of the land, 
that the facts do not fairly raise the issue pur
portedly presented, and that Bakke is a decidedly 
inappropriate vehicle to carry what may well be the 
most profound judicial pronouncement of the 
decade. 

Bakke is a third-rate lawsuit. The Supreme Court 
should have summarily disposed of the case when it 
granted certiorari last February. Having not done so, 
the Court can still avoid the disaster of having a bad 
case make hard law only if it perceives the dis
ingenuousness of the arguments presented by Allan 
Bakke's supporters; if it retains a firm grasp on the 
reality to which affirmative action is addressed; and 
if it recognizes the calamitous consequences that 
would result from an affirmance of the California 
court. 

Allan Bakke twice applied for admission to Davis 
medical school. He was rejected on both occasions. 
He subsequently sued, asking the state court to 
order his admission. He contended that the medical 
school operated a special program to admit some 
minority applicants with lower grade point averages 
and MCAT scores than his. This program, called the 
"Task Force program," he said, resulted in denying 
him admission solely on the basis of race and vio
lated the Privileges and Immunities Clause of the 
California Constitution, Title VI of the Civil Rights 

Act of 1964, and the Equal Protection Clause of the 
Fourteenth Amendment of the United States Consti
tution. 

While virtually ignoring the state constitutional 
and the federal statutory claims, the trial judge and 
six of the seven California Supreme Court justices 
found that the affirmative action program at Davis 
violated the Equal Protection Clause and eventually 
ordered Bakke admitted. 

Contending that this was "an issue of profound 
national importance," the University of California 
first obtained a stay of the state court's decis ion 
and then petitioned for a writ of certiorari from the 
Supreme Court of the United States. Predictably, 
Bakke's counsel opposed both petitions. Not so 
predictably, dozens of civil rights organizations 
joined the National Conference of Black Lawyers 
and the National Lawyers Guild in urging the Court 
not to hear the case. Their brief asked the Court to 
summarily dispose of the case by vacating the state 
court's judgment. In the alternative, it urged the 
Court to deny certiorari. The organizations con
tended that the record developed in the case was so 
inadequate in several critical areas that an informed 
decision on this important matter was impossible. 
For instance, neither party had explored the possibil
ity of past discrimination on the part of the uni
versity. Nor was there any evidence about the 
discriminatory nature of admissions policies that 
rely solely or primarily on so-called "objective" 
indicators such as MCAT scores. No evidence was 
proferred to establish the gross underrepresentation 
of minorities in the medical profession in California 
and the resulting critical underservicing of the 
minority population in that state. Thus, the Cali
fornia decision was triggered by a failure of proof 
and could be remedied by a remand for an evi
dentiary hearing, the NCBL and NLG argued. 

After considering the matter for two months, the 
Court granted the certiorari and agreed to hear oral 
arguments. After repeated demands by civil rights 
groups for appointment of special counsel, the uni
versity retained former Watergate prosecutor and 
Harvard law professor Archibald Cox. On Wednes
day October 12, Cox, Solicitor General Wade 
McCree, and San Francisco attorney Reynold Colvin 
spent two hours urging the Court to accept their 
respective positions. 

According to Professor Cox, the issue presented 
is "whether a state university, which is forced by 
limited resources to select a relatively small number 



of students from a much larger number of well
qualified applicants, is free, voluntarily, to take into 
account the fact that a qualified applicant is black, 
Chicano, Asian or native American in order to in
crease the number of qualified members of those 
mi nority groups trained for the educated professions 
and participating in them- professions from which 
minorities were long excluded because of genera
tions of pervasive racial discrimination." 

He sought to impress upon the attentive Justices 
that their answer to the question would "determ ine, 
perhaps for decades, whether members of these 
minorities are to have the kind of meaningful ac
cess to higher education in the professions which the 
universities have accorded them in recent years, or 
are to be reduced to the trivial numbers which they 
were prior to the adoption of minority admissions 
programs." 

There is more than ample data available to sup
port Cox's contentions. A 1958 study pub I ished in 
Negroes and Medicine concluded: "The United 
States today is confronted with a serious shortage of 
Negro physicians which affects not only the medical 
care of Negroes but the health of the entire country. 
This shortage of Negro physicians is demonstrated 
by the fact that while Negroes made up ten percent 
of the total population in 1950, Negro physicians 
constituted only two and two-tenths percent of all 
physicians." 

This study might well have been written today . 
Its findings have been echoed in Minorities in Medi
cine, a recent foundation-sponsored report by 
Charles Odegaard -of OeFunis v. Odegaard fame. 
Odegaard found that although blacks were now 
eleven percent of the population, the number of 
blacks employed in medicine remained at two and 
two-tenths percent. 

A study commissioned by the National Lawyers 
Guild confirms the suspicion that blacks are not 
alone in this underrepresentation. According to Eric 
Goldman, the author of the study, "the few figures 
available on the number of Spanish-surnamed 
Americans and native Americans in the health pro
fession indicate that their representation is mini
mal." 

Certainly the situation for blacks would be even 
worse had it not been for the heroic efforts of 
Howard and Meharry Medical Schools. These two 
predominately black schools almost singlehandedly 
produced the entire population of black doctors. 
As recently as 1963-64 these two schools accounted 
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for seventy-five percent of all black students. It was 
not until the mid-to-late sixties-spurred on by the 
rising demands of the civil rights movement, the 
pioneering of the Macy Foundation, and the assas
sination of Martin Luther King, Jr., that the pre
dominately white medical schools moved, as Ode
gaard describes it, " from receptive passivity to 
positive action ." The schools developed a number 
of programs to recruit, select, and retain larger 
numbers of so-called "disadvantaged students." As 
a result, minority enrollment in medical school in
creased 500 percent in the ten years from 1968 to 
1977. 

The situation in the legal profession and in legal 
education has been similarly dismal. Black and 
other minorities are underrepresented in the profes
sion and until recently were I imited to the few his
torically black institutions. As a result of special 
programs and efforts, there are five times as many 
minority law students today as there were ten years 
ago. 

The turnabout in medical and legal education was 
accomplished primarily through minority-sensitive 
admission programs that deemphasized the use of 
objective scores in determining whether a student is 
qualified to be admitted. Without these programs, 
the progress of the past decade would have been 
unlikely if not impossible. Likewise there should be 
no doubt that if the Supreme Court affirms the out
lawing of these programs, the minority presence in 
the schools of these two professions will be immedi
ately reduced to the " trivial number" Professor Cox 
has predicted . 

If the questions asked during the oral argument 
are any indication, the Justices feel that two issues 
are before them- whether race can be used and if 
so, how. And despite the fact that both parties 
have chosen to focus on the former, the decision 
might well turn on the latter. 

Bakke and the most strident of his supporters 
have asked the Court to rule that the mere use of 
race is proscribed by the provisions of the Consti
tution and the Civil Rights Act of 1964. Focusing on 
the Fourteenth Amendment, they have argued stren
uously that the Constitution is color blind and as a 
consequence cannot abide the " race-consciou s" or 
"minority sensitive" aspects of these programs. It is 
not I ikely that a majority of the Justices can be 
persuaded to adopt a per se constitutional rule on 
race. Attractive as a " col or-b I ind" standard may be 
to them, the Justices no doubt understand the 
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admonition of the Solicitor General:" ... to be blind 
to race today is to be blind to reality ." 

To adopt a per se rule, this Court would have to 
reverse several of its own recent decisions (North 
Carolina State Board of Education v. Swann; Franks 
v. Bowman Transportation Co.; United jewish Or
ganizations of Williamsburg v. Carey; Albermale 
Paper Co. v. Moody) which require or permit the use 
of race in a remedial fashion. 

Moreover, to adopt a per se constitutional rule, 
the Court would have to ignore the very special 
history of the Civil War Amendments and adopt an 
anomalous position that the Fourteenth Amendment 
proscribes a race-conscious remedy to the race
based malady it was designed to cure. Such a posi
tion would be untenable for any court, especially 
one wishing to be known for its judiciousness. 

Even if it rejects a per se constitutional rule, the 
Court could find that the use of race is proscribed by 
statute. Title VI of the Civil Rights Act of 1964 pro
vides: "Sec. 601 . No person in the United States 
shall, on the ground of race, color, or national origin, 
be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial 
assistance." 

The crux of the statutory issue is whether this 
" nondiscrimination" language creates a statutory 
per se rule. As one Justice observed, Congress could 
proscribe what the Constitution merely permits. 

Should the Court go beyond the words of this 
single provision to discern their meaning, it will be 
forced to conclude that the legislative history of the 
Civi I Rights Act of 1964 and the interpretation ac
corded its provisions by the administrative agencies 
charged with its implementation militate against 
construing Title VI as prohibiting the use of race for 
remedial purposes. Thus, it is unlikely that the pro
ponents of the per se rule will persuade the Court 
on either constitutional or statutory grounds. 

Since the Calitornia courts ruled that the Consti
tution forbids any use of race in making admissions 
decisions, the refusal of the Supreme Court to adopt 
the per se rule would justify a reversal on the ground 
that the lower court applied a clearly erroneous 
legal standard . The case could then be remanded 
for further proceedings. The Supreme Court would 
have established the legal principle without being 
drawn into the morass of a specific program. Unfor
tunately, the Court may be unable to resist the 
pressure to "decide." It was excoriated and de-

nounced in 1974 for having "ducked" DeFunis, the 
now infamous case in which a white applicant to 
the University of Washington Law School challenged 
its special admissions program. Rather than decide 
the issue presented, the majority of the Supreme 
Court Justices held the case to be moot since De
Funis, having been admitted by state court order, 
was on the verge of graduation. 

Anything less than a decision on the merits of the 
program being challenged in this case would open 
the Court to an even more venomous assault from 
those who would rush to judgment on this issue. As a 
consequence, although it need not, the Court may 
reach the second issue -how race may be used. 

The civil rights community is genuinely concerned 
that the Court may be distracted by the crudely 
fashioned, numerically based program operated by 
the Davis medical school. As was feared when the 
decision to seek U.S. Supreme Court review was 
made, the fact that this program "set aside" a desig
nated number of seats gave rise to the inevitable 
allegation that minority admissions entailed the re
vival of the noxious "quotas" that had served to 
keep Jews and other groups out of academia for 
much of this century. As a consequence, the or
ganized Jewish community is now to be counted 
among the most vocal supporters of Allan Bakke. 
And even the more moderate elements of that com
munity joined by other "liberals" yehemently op
pose numerical guidelines-which they translate 
instantly to mean quota- even as they profess to 
understand the need for race-conscious or minority 
sensitive programs. 

The self-styled anti-quota forces seem unable to 
apprehend even the most salient differences be
tween the "numerus clauses" of yesteryear and the 
numerical guidelines employed at the Davis medical 
school. In a recent report, the Carnegie Cou nc i I on 
Policy Studies in Higher Education had this to say 
on quotas and goals: "We distinguish a quota and a 
goal as follows: 

Quota 
An assigned share 
A proportional result 
A fixed division of 

numbers 
Must remit 
Precise- no variation 

below or above 

Goal 
An intention 
An aim 
A purpose 

Try to meet 
Subject to variation 

depending on cir
cumstances 



Rigid 

Permanent 

Subject to change 
over time 

Can be abandoned 
when no longer 
needed 

We believe it is important to note and to maintain 
these differences." 

This is a reasonable and workable approach. It 
allows the rejection of unduly rigid numerical place
ments while simultaneously allowing the utilization 
of flexible numerical guidelines which are essential 
to measure the efficacy and progress of affirmative 
action efforts . 

Those who acknowledge some difference between 
their conception of a quota and the goals and tar
gets employed in minority admissions generally, and 
at the Davis medical school in particular, insist on 
some judicial delineation. They turn deaf ears to the 
suggestion that even if a goal-quota distinction has 
some viability as a matter of public policy, such dis
tinction ought not to rise to constitutional propor
tions. Invocation of the Equal Protection Clause is 
tantamount to overkill. Whites are well enough pro
tected from the threat of being abused or victimized 
by racial quotas or runaway preferences. There is no 
reason to suspect that schools whose doors his
torically have been closed to even well-qualified 
minorities will now open them so wide as to admit 
disproportionately large numbers of less-than
qualified minority students. 

If for some reason these institutions are perceived 
to be overzealous in their affirmative admissions 
policies, the political process will certainly operate 
to curb perceived excesses. In this very Congress, 
the House of Representatives amended the 1977 
Labor-HEW Appropriations Bill to prevent HEW 
from using its funds to implement numerically based 
affirmative action programs. The so-called "Walker" 
Amendment was deleted in the Senate-House Con
ference. However, its passage in the House brought 
the message across loud and clear. 

The pro-Bakke forces are exploiting the prevailing 
reactionary political atmosphere to achieve superior 
access to and influence within the political process. 
At the same time, not unlike the opponents of busing 
and abortion, they seek to enshri~e into the Consti
tution their conception of public policy. The Bakke 
case is a carefully staged melodrama designed to 
assure the premature demise of minority admiss ions 
programs and the affirmative action concept. The 
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Court has been cast to assume the role of assassin . 
My suspicion is that the Court will decline. 

Ever since DeFunis, the literature has been replete 
with sophisticated discussions on how the Court 
ought to treat so-called " benign " classifications, 
and whether a " strict scrutiny," " rational basi s," or 
some standard ought to be employed in this regard . 
As is so often the case, this scholarly debate remains 
unresolved, and thus almost any decision could find 
some support within the academic community. As 
Hofstra Professor Sheila Rush noted in a recent New 
York Times article, "The legal doctrines establishing 
the terms for the Court's decision are sufficiently 
malleable and subjective that any outcome would 
be able to boast some basis in logic and reason." 

Emancipated from the rigors of precedent or the 
weight of scholarly consensus, the Justices may be 
inclined to accept Professor Cox's invitation to allow 
their collective judgment to be informed by the 
"realities" of the situation . 

In the opening moments of his argument Professor 
Cox outlined three "realities" which in his opinion 
" must control the opinion of the Court. " First, the 
number of qualified applicants for the nation's pro
fessional schools is vastly greater than the number 
of places available. Second, the greatest problem in 
achieving racial justice is to draw the minorities who 
have been isolated by generations of racial dis
crimination into the professions. Third, there is no 
racially blind method of selection that will enroll 
today more than a trickle of minority students in 

No thinking person can deny that many minority 
admissions programs are poorly designed and poorly 
administered. Nevertheless, these programs repre
sent a conscientious effort to deal with the reality 
of exclusion and isolation. Whatever their problems, 
they are preferable to the nothing which is the only 
alternative the Bakke naysayers seem to offer. 

There is a fourth "reality" that may give the Jus
tices pause for thought. Isolated though they may 
be, they know by now that this case has been fabri
cated. A former University of California official has 
admitted encouraging Allan Bakke to sue the uni
versity. After the complaint was filed, the university 
chose not to avail itself of the traditional procedural 
devices which would have disposed of the litigation. 
Instead, the university filed a cross-complaint raising 
the ultimate constitutional issue, thus increasing its 
exposure to an adverse ruling. To make matters 
worse, the university attorney admits to having for-
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gotten to mention (let alone argue) the university's 
own motion at the sole hearing at which the uni
versity stipulated the adequacy of a record which is 
at best inadequate, at worst abominable. 

That's not all. Although the trial court misread a 
critical passage in the sole deposition taken in the 
case and although the court's ruling was based 
partly on this misreading and was, in any case, 
clearly contrary to the facts evident on the record, 
the university on appeal failed to challenge several 
critical aspects of that ru I in g. 

And that's not all. Between the time that the case 
was argued on appeal and the decision, the United 
States Supreme Court handed down a significant de
cision, Washington v. Davis, which could have bol
stered the university's position in the Bakke litigation 
since it expressly required proof of intent as a 
requisite to a Fourteenth Amendment claim. In its 
petition for a rehearing, the university's attorney 
never once asked the California courts to consider 
the new development and to decide the case in com
pi iance with then existing law. 

And finally, jurisdiction of the Supreme Court 
obtained only because the university chose to stipu
late away an issue it had already won. The trial court 
had made an explicit finding that "even if sixteen 
positions had not been reserved ... in each of the 
two years in question [Bakke] still would not have 
been admitted in either year." After losing the con
stitutional issue at the California Supreme Court, 
the university stipulated that it could not sustain 
the burden of proving that Bakke would not have 
been admitted and requested that the court modify 
its decision "to order Mr. Bakke admitted." 

This sequence of events has so tainted the case 
that the Court is not likely to be over-anxious to 
make it a landm_iirk. 

The probable consequences of a pro-Bakke deci
sion represent a fifth "reality" that should be of no 
small concern to this Court. Frustrated white appli
cants would bring hundreds of lawsuits challenging 
universities to prove that their programs are on this 
rather than on that side of the constitutional line. 
Civil rights groups will be forced to resort to litiga
tion against colleges and universities since the now 
existing process of negotiation rather than I itigation 
does not afford the proof of past discrimination 
which will then be the only way to sustain remedial 

use of race and numbers. Lawsuits from both sides 
will disrupt the educational process, burden an al
ready overworked federal bench, and enmesh dis
trict court judges in the quagmire of running higher 
education. To this Supreme Court in particular, 
those consequences may be unacceptable. 

Perhaps the most important "reality" confronting 
the Court is that affirmative action and minority 
admissions are products of the political process. 
The federal government's involvement in equality of 
opportunity was born in 1941, when Franklin Delano 
Roosevelt, faced with a threatened march on Wash
ington by A. Phillip Randolph and other black 
leaders, made a political decision to establish a 
Fair Employment Practices Commission. This in
volvement matured into a commitment only be
cause of continued political activity over the de
cades that followed. Rising from the ashes of the 
sixties, affirmative action was the political embodi
ment of an understanding that (1) this society could 
survive only so long as the poor and powerless in this 
bounteous and powerful land could hope for a 
better day; and (2) that if there were to be hope, 
there would have to be a commitment for all this 
nation's institutions- especially higher education
to go beyond the rhetoric of nondisc:rimination. 

Yet despite the considerable sound and fury, af
firmative action has cost the dominant group little, 
if anything. There is some increased presence of 
minorities in the professional schools, but there is 
no hope for anything resembling parity in the fore
seeable future. The increase in total enrollment in 
these schools far outpaces the increase in the num
ber of minority students. Thus, not one "white seat" 
has been lost. The percentages of blacks in the medi
cal and legal professions remain today as they were 
twenty years ago. And even if every program now 
in place remains, the percentages will be just about 
the same twenty years hence. 

It would be highly ironic and grossly unfortunate 
if this Court, which has deferred to the political 
process on so many occasions in the past, would 
now intercede on behalf of Allan Bakke. True, the 
political process often has its cost and its casualties. 
But in this instance Allan Bakke's rejection is a small 
price to pay for the domestic tranquility that has 
prevailed during this society's tentative and illusory 
commitment to affirmative action. 



The structure at the southwest corner of Thirty
fourth and Chestnut Streets, which was known by 
the faculty and students as the old law building, 
was rather completely renovated internally a few 
years ago, and the Trustees of the University named 
it Lewis Hall. Few. if any, of the present-day law stu
dents and most of the graduates of several decades 
ago have I ittle, if any, idea as to who Mr. Lewis was or 
why the building was named after him in his honor. 
The Law Alumni journal, being aware that I had 
been well-acquainted with Mr. Lewis for many years, 
has asked me to set forth my recollections of him. 
This I agreed to do, but I have concluded that my 
relationship with Mr. Lewis would be more readily 
understandable if I were first to recount my own 
brief legal career up to the Spring of 1925, when I 
first became acquainted with him. 

Upon graduating from Yale Law School in 1921 , 
I was offered a clerkship in the New York firm of 
Simpson, Thacher and Bartlett, but I declined be
cause I had been awarded a fellowship by the Car
negie Endowment for International Peace. This 
fellowship was for the study of international law 
and related subjects at any appropriate university 
other than the one that the donee was attending at 
the time of the award. So in the Fall of 1921 I en
rolled at St. John's College in Oxford University, 
where I spent the next two years. After returning 
from England in June of 1923, I communicated with 
Simpson, Thacher and Bartlett as to whether the 
clerkship they had offered me was still available, 
and it was . 

I naturally desired to become a highly successful 
member of the Bar, but after about fifteen months 
with this prestigious firm I came to realize that the 
lawyers who were widely-regarded as most distin
guished were those who had attained the largest 
professional incomes, and that these incomes came 
from corporations or individuals of great wealth who 
sought legal services in order to enable them to 
increase their riches. Ultimately the prospect of 
spending my I ife helping the rich get richer, in effect, 
did not appeal to me and I went back to Yale Law 
School in September of 1924 for a post-graduate 
year in pursuit of a J.S.D. degree (Doctor of the 
Science of Juris prudence). 

In the Spring of 1925 while I was hoping to receive 
a bid from some good law school to join its faculty, I 

Professor Frey's 
Memories of 

William Draper Lewis 

Editor's Note: Alexander H. Frey, Algernon Sydney 
Biddle Professor of Law Emeritus, began teaching at 
the University of Pennsylvania Law School in 1932. 
He has authored numerous casebooks and articles 
that have appeared in legal journals and periodicals, 
but Alumni best remember him as their teacher of 
Corporations, Corporate Finance and Labor Law. 
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noted on the bulletin board a letter from William 
Draper Lewis stating that on a specified day he 
would be at Yale Law School to interview students 
who might be interested in the work of the American 
Law Institute, whose headquarters were in the Uni
versity of Pennsylvania Law SchooL This resulted in 
my becoming his personal assistant in connection 
with his work as Director of the Institute and shortly 
thereafter as co-worker with him in the drafting of a 
Restatement of Business Associations of which he 
was to be the " Reporter. " 

Although I still had some work to do on my thesis 
before receiving my J .S.D. degree from Yale, I never
theless went to Philadelphia on several occasions 
to discuss with Mr. Lewis the nature of my work for 
him, particularly with reference to the preparation 
of his proposed Restatement of Business Associa
tions. He had indicated to me on one of these occa
sions that he thought it advisable to preface the 
substantive law with a number of definitions. Upon 
my return to New Haven from this trip I wrote a 
letter to Mr. Lewis the first two paragraphs of which 
read as follows : 

After our conversation of last evening, I 
have undertaken to expand somewhat my re
marks on your definition of " owner" and your 
discussion of " ownership. " I feel reluctant to 
send you my comments for they are all destruc
tive, but my confidence that you will under
stand the spirit promoting my criticism tempers 
my embarrassment. 

It is not your conclusions which I am in real
ity criticising, but the task which you set your
self . It seems to me that any attempt to define 
such concepts as "owner" or " ownership" in 
the abstract will inevitably prove futile. Give a 
properly-equipped individual a concrete set of 
facts and he will be able to determine whether 
or not it is expedient to describe a particular 
person as an "owner." But any efforts beyond 
that lead to " mechanical " jurisprudence. That 
is why I tend to look with suspicion upon 
broad, general definitions. In fact I am not at 
all sure that it is desirable to attempt to define 
such terms as " business association," " private 
corporation, " etc., at the very outset of our 
work . For instance, in considering the legal 
consequences of a specific set Qf facts we may 

conclude that the legal relations are so-and-so 
if a particular state officer issued a particular 
certificate, and thus-and-so if such officer did 
not issue such certificate. But it is not neces
sary to state the reason for this distinction 
is that in the one case a corporation existed 
and not in the other; indeed, the laying down 
of this general proposition in connection with 
this specific set of facts might plague us con
siderably at a later time when we were con
sidering the legal consequences of other sets of 
facts, and might even necessitate our resorting 
to fictions in order to avoid undesirable conse
quences resulting from the necessity of ap
plying this earlier generalization with consis
tency. 

Many of my former students at Penn will recog
nize that at the very beginning of my professional 
relationship with Mr. Lewis I sought to convince him 
of the soundness of my approach to legal analysis, 
the one which some of them used to refer to as my 
" For What Purpose Doctrine." As I look back upon 
the episode I am still surprised that I did not alienate 
Mr. Lewis. But he was a remarkable person and 
ready to learn from that which others might have 
considered as the impertinence of a brash young 
man. 

In the late Spring of 1926, William E. Mikell , then 
dean of the Pennsylvania Law School, invited me 
to join the faculty as a part-time member to give a 
course in International Law during the following 
academic year. This may have been at the instiga
tion of Mr. Lewis . By that time I had been working 
for him about a year, and he must have realized that 
my main desire was to teach law, and that, although 
I was fond of him, I would not be content indefi
nitely to continue as his associate in the Restate
ment of Business Associations. 

A few days after receiving Dean Mikell 's invitation 
I accepted it. But the dice were still rolling, and on 
the following day I received a letter from Thomas W. 
Swan, Dean of the Yale Law School , asking me to 
go to New Haven to discuss with him the possibility 
of becoming an assistant professor with special 
emphasis on corporation law. 

I returned to Philadelphia and Dean Mikell , being 
the generous gentleman that he was, said that he 



would gladly release me from my obligation to teach 
International Law at Penn as he realized that Yale 
had a much stronger claim to my services. So I 
began my law teaching career at Yale in the Summer 
of 1926 but continued to collaborate with Mr. Lewis 
in the development of the Restatement of Business 
Associations. This collaboration was mostly by 
correspondence but, as indicated hereafter, I did 
occasionally work with Mr. Lewis at his summer 
home in Maine. 

As Director of the American Law Institute, Mr. 
Lewis came to know well the most eminent judges, 
lawyers and law teachers throughout the United 
States. His summer home was in Northeast Harbor, 
Maine, and his study or office was in a separate 
building which he had had erected practically on 
the shore of Somes Sound. For the subject of each 
Restatement a "Reporter" had been appointed, e.g., 
Williston for Contracts, Beale for Conflict of Laws, 
Seavey for Agency, Lewis for Business Associations, 
Bohlen for Torts, etc., etc., and for each subject a 
group of "Advisers" had been designated. If, during 
the summer months, a Reporter notified Mr. Lewis 
that a segment of his Restatement had been finished, 
Mr. Lewis would invite him and his Advisers to come 
to Northeast Harbor to go over the material prac
tically word by word at a conference to be held at 
his office. During my first year as Mr. Lewis' personal 
assistant I would be included in some of these 
gatherings. 

It was a tremendous experience for me at that 
time thus to get acquainted with and to observe in 
action these outstanding law teachers and some of 
the nationally known judges among the Advisers. 
They included Learned Hand and his cousin, Augus
tus Hand, who were members of the Federal Court of 
Appeals, Second Circuit, and John Wickhem of the 
Wisconsin Supreme Court. We were usually put up 
at the Asticou Inn, and as a result of our camaraderie 
on these occasions, many lasting friendships de
veloped . 

At times I was the guest of Mr. and Mrs. Lewis at 
their summer home and these were very enjoyable 
episodes. Mr. Lewis had a clipped black poodle 
named " Scaramouche," called merely " Mouche," 
and Mr. Lewis and I and the dog often strolled in 
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the twilight after dinner. 
Mr. Lewis was greatly beloved not only by his 

former law students but also by the members of the 
Bar and the Judiciary in Philadelphia with whom he 
came in frequent contact. He came to be known as 
"Uncle Billy Lewis," and I think this was in some 
measure due to the fact that he often quite un
awares uttered a spoonerism or a malapro~ism to 
the amusement of his listeners but without any 
belittlement on their part. To illustrate, one day 
early in 1933 Shippen Lewis, a prominent Philadel
phia lawyer and long-time friend of Mr. Lewis, but 
not a relation, sent a note to George Wharton Pepper 
in which he said : "Recently I heard a mutual friend 
of ours say: 'In my opinion President Roosevelt de
sires above all else to surround himself with advisers 
who are not constahtly seeking to grind their own 
nests.' P.S. If you can figure out who said it, I' ll send 
you something with which to feather your own axe." 
I once heard Mr. Lewis say that he greatly admired 
a man who consistently stood on his own two 
shoulders! 

One evening at a Law Review banquet Mr. Lewis 
served as toastmaster. His introductions of the 
speakers were felicitous and he made no "boo-boos" 
until he came to the guest of honor, Francis H. 
Bohlen. After a sincerely laudatory brief statement 
he said, "And now it gives me great pleasure to 
introduce my life-long friend , Herman Bohlen." 
Professor Bohlen was uniformly known as Frank 
Bohlen, Francis Bohlen, or Francis H. Bohlen, and 
never as Herman Bohlen, but Mr. Lewis happened to 
recall that his middle initial stood for Herman and 
at the last moment of his introduction this fact re
mained lodged in his mind. 

Professor Bohlen was, in my opinion, the greatest 
analyst of tort problems in his generation and com
parison of his articles on the law of torts with the 
torts material in Holmes' Common Law clearly di s
plays Bohlen's eminence. Bohlen had a brilliant style 
both in legal writing and in ordinary conversation, 
whereby he could compress in relatively few words 
a point of view which others would have to elab
orate at length. One day when I had not been on the 
Penn faculty very long, I entered his office to raise 
some problem with him and in the course of my 
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remarks I happened to make a reference to Gifford 
Pinchot, then Governor of Pennsylvania, whereupon 
he sprang from his chair, shook his forefinger at me 
and said, "Goddammit, Frey, if I'd ordered a whole 
carload of sons-of-bitches, and they sent me Gifford 
Pinchot alone, I'd be satisfied!" I doubt that there 
are many people who could come up with such a 
brilliant vulgarity on the spur of the moment. 

In the 1800's, what is now the University of Penn
sylvania Law School was only a Law Department of 
that University. The legal training was entirely by 
the lecture system and the course of study was 
limited to two years. The lectures were open to both 
first and second year students, and hence there was 
no required order of progression . After getting a 
B.S. degree from Haverford College in 1888, Mr. 
Lewis attended this Department of Law and was 
awarded an LL.B. and a Ph.D. degree in 1891 by the 
University of Pennsylvania. Mr. Lewis became chair
man of the Department of Law in 1897 at the age of 
thirty. It then occupied space in Congress Hall in 
Center City and had a part-time faculty of able 
lawyers and judges and a part-time student body. 
Mr. Lewis, with help from Provost Harrison, raised 
the thousands of dollars required for the construc
tion of the law building at its present site, and in 
1900 the Department of Law became the University 
of Pennsylvania Law School with William Draper 
Lewis as its first dean. At this time Dean Lewis began 

adding to the faculty astute lawyers on a full-time 
basis, and before many years he had transformed the 
faculty into a body of scholars who were eager to 
devote their full time to legal research and to the 
teaching of law by the case method . Mrs. Margaret 
C. Klingelsmith was law librarian and with her help 
an excellent law library was rapidly established. The 
course of study had been extended from two to three 
years and in a remarkably brief period the University 
of Pennsylvania Law School was widely recognized 
as offering a first rate legal education. 

As still comparatively young men, William Draper 
Lewis and George Wharton Pepper had conceived 
the brilliant but very difficult idea of publishing 
Pepper and Lewis' Digest of Pennsylvania Law. Ulti
mately, the Pepper and Lewis Digest grew to twenty-

three volumes which were completed in 1906 and 
supplements were published at frequent intervals 
thereafter. To achieve this project required many 
co-workers for whom they advertised in legal publi
cations throughout the South and East. One of those 
who responded was William E. Mikell, a lawyer who 
had graduated from The Citadel in Charleston, South 
Carolina. Ultimately, Mr. Mikell's work for Pepper 
and Lewis was deemed so satisfactory that he be
came a member of the faculty of the Law School, 
which was no longer part-time, and when Dean Lewis 
retired in 1914 to campaign for governor of Penn
sylvania, Mr. Mikell succeeded him as dean. 

During the academic year 1929-30, while I was 
still serving as an assistant professor at Yale Law 
School, I received a letter from Austin Tappen 
Wright, with whom I had become acquainted 
through the fact that he was one of Mr. Lewis' Ad
visers on the Restatement of Business Associations. 
On account of the illness of his daughter who was 
recuperating in California, he desired a leave of 
absence from the Penn Law School in order to join 
his family, but to achieve this he ~as required to 
obtain a satisfactory pinch hitter and in his letter 
he sounded me out as to whether or not I would be 
willing to help him in this respect. For reasons not 
necessary for me to set forth here, I had decided to 
resign from the Yale Law School at the end of June, 
1930, and I assured Professor Wright that I would 
be available. Subsequently, I received a letter from 
Herbert Goodrich, who had become dean of the Uni
versity of Pennsylvania Law School in 1929, inviting 
me to substitute for Professor Wright for the year 
1930-31, an invitation which I gladly accepted. 

In the Spring of 1931 Justin Miller, dean of the 
Duke Law School offered me a position as a visiting 
professor on that faculty for the year 1931-32. We 
arrived at Duke in mid-summer of 1931. In Septem
ber I received a sad letter from Dean Goodrich 
telling me that Austin Wright, on his way back from 
California to resume his teaching duties at Penn, 
had been killed in an automobile accident. 

On December 4, 1931 I received a letter from 
Dean Goodrich inviting me, with the consent of the 
Faculty and the Law Board, to become a full profes-



sor at the University of Pennsylvania Law School, 
beginning with the academic year 1932-33. It was 
understood that, among other subjects, I was to give 
a course in Business Associations, a subject that had 
not previously been taught at Penn where Corpora
tions and Partnerships were dealt with as separate 
subjects. I did, of course, have some experience in 
the analysis of the subject, as I had collaborated 
with Mr. Lewis assisting him with the preparation of 
the Restatement of Business Associations for the 
American Law Institute. 

During the period from 1925 to 1932 I had pre
pared for Mr. Lewis a considerable number of drafts 
of portions of the Restatement although I was not 
classified as the Reporter. 

Obviously in preparing these segments of the Re
statement of Business Associations I was working 
practically from scratch and of course could not 
produce the volume of material that a Williston or 
a Bohlen could do with respect to their Restatements 
in view of their many years of teaching and writing 
in their respective subjects. Also the non-conceptual 
method of preparing the Restatement materials re
quired the gathering and analyzing of hundreds of 
cases in each of the major topics before any defini
tive writing could be accomplished. Our method was 
like the preparation of an unending succession of 
brief law review notes on theretofore unexplored 
topics. 

For the six years from 1926-32, I had been en
gaged in teaching for four years at Yale, one year 
at Penn, and one year at Duke. This period was the 
very beginning of my teaching career and prepara
tion of my materials and plans for teaching took up 
most of my working time other than during the 
summer months. 

While at Duke I had begun the development of a 
casebook on Business Associations, and this mate
rial supplemented by mimeographed materials 
which I prepared and supplied to my students after 
returning to Penn enabled me to fulfill my commit
ment as to a course in Business Associations. * 
Obviously, these manifold activities during my years 
as a neophyte in law teaching left me very little time 
for the American Law Institute, and Mr. Lewis de-
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cided that it would be wiser to devote the dwindling 
funds of the Institute to the completion of the Re
statements that were already well advanced, and the 
Restatement of Business Associations was allowed 
to lapse 

Mr. Goodrich remained dean until he was ap
pointed to the United States Court of Appeals for 
the Third Circuit in 1940. While still serving on the 
Circuit Court, Judge Goodrich succeeded Mr. Lewis 
as Director of the American Law Institute in 1947, a 
post in which he continued to serve until 1962 . In 
that year, he was succeeded by Herbert Wechsler, a 
celebrated professor at Columbia University School 
of Law, who is still Director of the A.L.I. 

Mr. Lewis died on September 2, 1949. H.e had not 
been known as an outstanding legal scholar, but 
he was a clever innovator and was recognized by 
all who knew him well as a man of tireless energy. 
He was not content to devote all of his activity to 
the Law School and derived more relief for his ener
gies in founding and directing the American Law 
Institute. 

He was a generous soul and had rare qualities 
that incited loyalty in those who worked with or 
for him. He and Mrs. Lewis had the practice of 
having an extra place set at the dinner table so that 
if any of their children or friends should drop in at 
dinner time they would feel expected. 

This article started with a question as to why the 
present renovated building was named Lewis Hall. I 
hope it is now obvious that William Draper Lewis 
was the founder of the present Law School in a real
istic sense and I still wonder why the building was 
not named for him when the Department of Law first 
moved from its rented quarters to its magnificent 
new home on the west side of the river and thus 
became integrated with the rest of the University 
of Pennsylvania. 

* Ultimately, my casebook on Business Associations 
was published by Callaghan & Co. in 1935. 
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Conveuatlon w1th ... Professor Jan Z. Krasnowiecki 

"Kras," jan Z. Krasnowiecki, 
Professor of Law, was born in 
Krakow, Poland and fled the 
country as a refugee in 1939. He 
spent his boyhood in England and 
received B.A., First Class, M.A., 
and B.C.L. degrees from Oxford 
University. 

In 1952, he immigrated to the 
United States and served for two 
years in the U.S. Army; in addi
tion, he pursued graduate study at 
Harvard where he received an 
LL.M. degree. Mr. Krasnowiecki 
was Jaw clerk to justice Walter 
Shaffer of the Illinois Supreme 
Court and to judge William j. 
Campbell of the U.S. District 
Court, Northern District of Illinois. 

Professor Krasnowiecki is an 
expert in the fields of land use, 
real estate, and housing law. He 
has written numerous articles and 
books in these areas, including 
two casebooks on the subjects of 
housing and urban development 
and ownership and development 
of land. Presently he is writing 
about the concepts behind 
condominiums, homes associa
tions, and shared amenities 
housing and the problems and 
benefits inherent in these 
situations. 

JOURNAL: You are regarded highly 
and with great affection by stu
dents- past and present. To what 
do you attribute this overwhelming 
acclaim? 
KRAS: I wasn't" aware of "over
whelming acclaim." I don' t know. I 
haven't really thought about it. 
JOURNAL: Allow us to help. We 
have been privy to such comments 
as, " Kras is a conscientious teacher 
whose wit and fine sense of com
edic timing combined with a 
unique teaching style, make at
tending his classes a great experi
ence." 

KRAS: Well, I can 't explain it. I 
certainly don' t try to put anything 
on. Maybe it has to do with my 
background. A member of my fam
ily is a well-known actor in Poland. 
There is, after all, not much dif
ference between being a teacher 
and being a comedian or actor, 
don' t you agree? Also, my " differ
ent style of teaching" may have to 
do with having been the product of 
an educational system that placed 
an enormous emphasis on fairness, 
equal treatment, and respect. 
JOURNAL: Is there much inter
action in your classes or are you 

"on" much of the time? 
KRAS: I try to encourage as much 
interplay and class participation as 
possible, but I really don't like the 
Socratic method as it is practiced 
in this country. I do not confine 
myself to just questioning. I feel 
that it is my duty to present my 
own theory. Because of that, it is 
often difficult to get full class par
ticipation. My preference is to 
draw people in as a result of the 
excitement of a particular topic. 
Also, I deplore the use of fear as a 
teaching technique. 
JOURNAL: And yet many do use 



it as an educative device. 
KRAS: Yes. Shame and fear, 
though often used to stimulate in
terest in a topic do not, I feel, 
belong in institutions of higher 
learning. American law schools 
utilize these two study techniques 
which strike me as really peculiar. 
JOURNAL: Might it not be people 
and personalities that employ 
such practices rather than meth
odology? 
KRAS: No. I think it is strict
ly methodology-a methodology 
which was devised for a very prim
itive era in American education. 
Unfortunately, people have not 
realized that we are dealing with 
highly sophisticated human beings. 
JOURNAL: Maybe these teaching 
techniques are used defensively. 
KRAS: The law is sufficiently 
complex even when all of the avai 1-
able information is in so that one 
need not worry about revealing too 
much. Yet, whether conscious or 
unconscious, there is a tendency 
for a teacher to stop short of the 
available information. Perhaps this 
is inherent in the Socratic method. 
JOURNAL: Professionally, you 
are a renowned authority in the 
realm of land use and housing and 
urban development. What in
fluenced your interest in these 
area? 
KRAS: You won't believe this. I 
got into it in pretty much the same 
way that I got into law-through a 
total accident of fate. I had ap
plied for a scholarship at Oxford 
for the purpose of studying eco
nomics and business. They had 
nothing for me in that area. Almost 
apologetically, they offered me a 
scholarship in law. Needless to say, 
I accepted. After obtaining my law 
degree at Oxford, I came to the 
United States and served with the 
U.S. Army. I got married early, 
while still in the service. When I 
got out, we already had one child, 

and I was pretty desperate to find 
a job. Notre Dame offered me a 
teaching position. The only topic 
that was available, however, was 
property. I took it. Certainly, I 
would not have chosen that course 
myself since in law school in En
gland I could not become per
suaded by property at all. It was 
my worst course. As it turned out, 
my interest and involvement began 
to develop in all directions-in 
property and in real estate opera
tions, development and financing. 
I would never have predicted this 
interest when I was at school. 
JOURNAL: You have written pro
lifically in the area of condo
minium law-territory which is 
virtually frontier. Do you view 
potential in this new trend of liv
ing? 
KRAS: Some condominium-type 
living will be with us, I think, for a 
long time. The so-called problems 
are the inevitable concomitants 
of people I iving closely together, 
and there is no legal structure that 
can solve such problems. But when 
it comes to people living closely 
together for reasons of saving en
ergy and other costs, then I think 
the condominium is a far superior 
method of organizing housing than 
is the landlord-tenant system. One 
problem is that the condominium 
has less capacity to get rid of the 
nonperforming individual than 
does the landlord-tenant arrange
ment. Be this as it may, I still think 
that the condominium concept will 
work and survive, but with some 
necessary reforms, and it will be
come certainly an important and 
viable alternative for those who 
wish to live closer to the city, who 
prefer the safety of I iving closely 
together, and who will benefit from 
common maintenance. 

The generally bad reputation of 
the concept was due to the enor
mous abuses perpetrated by 
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Florida real estate developers. This 
had nothing whatsoever to do with 
condominiums as such . They 
would have skinned everyone alive 
whether the concept was called 
condominium, co-op, or anything 
else. The Florida real estate market 
was sick. People thought that they 
were moving into paradise, so the 
builders figured that they would 
take advantage of the situation. 
Unfortunately, this was the era of 
the condominium, so they got the 
bad name; however, this could 
have happened with any other 
housing form . 

Some real problems exist with 
condominiums from a financier's 
point of view. I have reservations 
in this area but do think that the 
problems are soluble; in fact, my 
next book deals with th.is whole 
area. It discusses all aspects of 
and the regulatory measures appl i
cable to the condominium/homes
association/shared amenities hous
ing concept. 
JOURNAL: Which brings us to 
this. If our facts are correct, you 
were the first to develop the legal 
materials, documents, and ar
rangements for the concept of the 
Planned Residential Develop
ment ... 
KRAS: Yes. As early as 1963-64, 
I got into this business of shared 
amenities housing and shared 
maintenance housing. I still think 
that this is a very important form 
whether one calls it condominiums, 
homes associations, or planned res
idential developments. 

Condominiums are actually a 
subspecies of the PRD concept. 
The PRD usually involves con
dominiums or homes associations 
clustered around some central 
facilities; the condominiums being 
governed by statute and the homes 
governed by real estate docu
ments. The benefits, burdens, prob
lems, and enforcement aspects of 
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condominiums and homes associa
tions are identical. 
JOURNAL: Hackneyed as this 
question may be, what do you per
ceive as the problems of housing in 
our urban areas and how would 
you recommend their solution? 
KRAS: There is something more 
seriously wrong with the housing 
economy than the problems nor
mally cited like zoning, etc. To me, 
zoning is a superficial element in 
the whole picture. I see the real 
problems as the rising cost of labor, 
the rising prices of material, and 
coincident with those, rising inter
est rates. No one really seems to 
know why this is happening. 

There are problems in a mass 
economy when a product cannot 
endure longevity, and this hap
pens to be one of the built-in prob
lems of the housing industry. Once 
built, we expect houses to be virtu
ally permanent, but when employ
ment disappears from an area, 
blight resu Its. What should evolve 
is a very short-lived, highly mobile 
type of home which possesses the 
ability to be junked, thus enabling 
the land to return to its original 
condition. 

What I am really saying is that 
everything that we have grown to 
love and to cherish should disap
pear. Housing as it is today is a 
beautifu I concept as were other 
things like the horse-and-buggy 
and Rembrandts and even trees, 
which we may cease to see 200 and 
300 years from now. Permanent 
housing is something that progress 
may wipe out in time. 

Another real problem, of course, 
is that permanent housing is a con
cept that only the rich can afford. 
The only way that I see costs drop
ping is through volume production; 
in other words, what is needed is 
the equivalent to the invention of 
the Model "T". 
JOURNAL: Wouldn't you say 

that the Levittown concept fits 
this requirement? 
KRAS: Yes, that is close to the 
kind of thing that we are discus
sing. I hate to speculate as to why 
Levittown ceased to function. I 
don't think many people know this, 
but when the fair housing, antidis
crimination laws were being de
bated, Mr. Levitt himself testified 
in Congress that if these laws were 
adopted, most builders would stop 
constructing low-cost housing. And 
Levitt did just that. Although he 
argued that rising prices of mate
rials and labor were his reason, I 
wonder whether the story was not 
the reverse. What I think happened 
was that once the fair housing laws 
were enacted, home builders in 
droves got out of building low
priced housing, causing the sup
pliers to realize that their market 
had visibly contracted, causing 
them to jack-up their prices, thus 
causing labor to increase its prices, 
etc. Where there is a mixed market 
and where one cannot control the 
consumer who obviously is not 
persuaded by the notion of inte
gration, the supplier is merely the 
expression of the discrimination 
that exists on the market. So our 
economy is now geared to the se
lect few who can afford to buy 
houses. 

My European pragmatism makes 
me realize that one cannot swim 
upstream, and although I believe 
strongly in attempting to persuade 
the entire population that fair 
housing laws are really worthwhile, 
I think that such a feat is impos
sible and that we are cutting off 
our noses to spite our faces. 
JOURNAL: So where do those 
who are not the "select few" live? 
KRAS: I don't know. Levitt used 
to deliver an excellent house for 
$6,000, and I would hope that it 
would be possible to build a house 
like this again. But I suspect that 

builders like Levitt voluntarily 
pulled out of the low-cost market 
rather than be forced out by higher 
prices. Now why are we not pre
pared to consider this hypothesis? 
I don't know why. What all groups 
should do is sit down and ask, "Is 
volume production a more impor
tant goal than some of the others?" 
It seems that some of the cases 
which have been coming up lately 
are designed to stifle production. 
The nation and the individual do 
not seem to be persuaded by the 
goals imposed by the courts and 
the legislatures. If the individual 
were willing to buy housing regard
less of whether or not he were with 
his particular group, that would 
be different. It is possible that we 
could deliver more housing if we 
didn't care about integration. The 
trouble with the existing building 
industry is that it is easily contrac
tible because it doesn't have any 
large investment in capital plants
at least at the final construction 
end. At the first sign of adversity, 
home builders tend to withdraw 
into other walks ,of life-like sell
ing Yamahas. 

Maybe one solution would be to 
encourage massive investment in 
capital plants that would produce 
prefabricated-type housing owned 
by people with a vested interest 
in large volume production. Prices 
might then drop to reach the 
lowest levels of the market. Look, 
I don't know if this would work, 
after all, I'm not an economist. 
However, I do know that volume 
is related to cost and profit. 
JOURNAL: The city of Philadel
phia is undergoing a renaissance. 
Are you optimistic about the re
newal of urban areas? 
KRAS: Many smaller cities, like 
Philadelphia, are experiencing a 
slow but definite renewal. The ad
vantage of the city is, of course, 
the tremendous saving in energy 



costs and, in an energy crunch, I 
see this to be a significant plus for 
the theory of city living. To coun
terbalance this, however, the city 
also, for many reasons, draws a 
large population which is in tre
mendous need of subsidy and ser
vices . In fact, I'm not at all sure 
that the drive to return to the city 
for people interested in energy
saving will not be checked by the 
increased cost of servicing the 
less fortunate population. 
JOURNAL: What do you see hap
pening to this less fortunate popu
lation who are often dispossessed 
of their homes as a result of the 
influx into the city? Where are they 
to be relocated? 
KRAS: You know, the old policy 
of urban renewal (which has now 
almost completely stopped as a 

result of litigation and of a change 
in attitude) was to raze deterio
rating neighborhoods totally and 
to simply return them to an eco
nomic mainstream regardless of 
whether the activity served any 
purpose other than economic . The 
policy did succeed in helping cities 
to survive, although there were 
visible displacements. But it was 
discontinued and a study was 
never made to determine whether 
the continuation of urban renewal 
would have been worthwhile. To 
me, one of the most endearing and 
disarming characteristics of this 
country is the fact that we never 
study things that really matter. As 
I said before, we are afraid to find 
out that some of the things that 
we hold dear in life are possibly 
not beneficial to us. We don't want 
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to discover that it is good to throw 
women and children out of their 
homes-so we don' t study whether 
the old urban renewal policy was 
sound or not. 
JOURNAL: Your beginnings as a 
child raised in Europe were ex
ceedingly dramatic . Could you 
recount some of your early recol
lections and , in particular, your 
eventual escape from Poland in 
1939? 
KRAS: Yes. I remember our es
cape pretty vividly; in fact, I re
member the whole very brief Polish 
campaign . It was on my tenth birth
day that we crossed the border 
from Poland into Rumania. We 
lived very close to the German 
border-Silesia in Katowice-and 
about two weeks before the out
break of the war, my father-much 
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against everyone's advice-de
cided to send my mother, my 
younger cousin, and me to Warsaw 
on the theory that we would be 
safer there. It was a popular notion 
at that time that wars were things 
of the past; however, within two 
weeks of our arrival into Warsaw, 
the war had begun in Poland. By 
the fifth day of the war, my father 
joined us in Warsaw. We met him 
and, somehow, amidst a continu
ous air attack and with buildings 
collapsing all around, we managed 
to drive out of the city and into 
the countryside. It was then that 
my father told us that he had heard 
from a friend in the high command 
that Warsaw was surrounded by 
Germans and that the one road 
out was the one which we had 
taken. We escaped by the skin of 
our teeth and my father, who had 
orders to join the army, dropped us 
off close to the Rumanian border
which was on the extreme east end 
of Poland. The Germans suddenly 
began to bomb the bridges across 
the Dneiper River into Rumania. 
My mother panicked, grabbed my 
cousin and me and ran to the 
bridge, where there was complete 
pandemonium, with planes diving 
and machine guns firing. Suddenly 
someone in an open Opel came by 
and grabbed my cousin and me, 
put us on top of his possessions, 
and drove across the bridge. My 
mother was left behind but fol
lowed later. Incidentally, the 
Germans did m_iss destroying that 
particular bridge. 

Well, we ended up alone in 
Rumania, our Polish money worth 
nothing, and my mother frantic, 
fearing for my father's welfare 
back in Poland and thinking that 
we should not have left the coun
try. She decided to attempt to re
turn to Poland, and while she was 
standing at the German consulate 
to find out whether this was pos-

sible, someone in the crowd recog
nized her and told her that my 
father, he thought, was in an intern
ment camp about 40 kilometers 
north of the town. My mother went 
to the camp and found him. To
gether they walked to the lot where 
our car was parked and drove off. 
The Rumanian guard, obviously 
unaware that my father had a 
duplicate key to the car since the 
original had been taken by the 
Rumanians, must have been 
amazed by this sight and never 
said a word. 

We all managed to get to Bucha
rest and, somehow, my father sold 
the car and with the proceeds 
bribed an Italian official to get us 
a visa across Italy into France. My 
father served for a short time with 
the French air force, but then when 
we went on to England, he became 
a member of the Royal Air Force 
in the bomber command. 

Our escape must be attributed 
to my father's enormous foresight. 
Contrary to everyone's judgment, 
he had us move to Warsaw two 
weeks before the outbreak of the 
war, and it was he who drove us to 
the Rumanian border while Poland 
was talking of victory over the 
Germans. Another stroke of good 
fortune was that we had a car
obviously a distinct advantage 
not enjoyed by many Polish people 
at that time. 
JOURNAL: The entire experience 
must have been incredibly trau
matic for you. 
KRAS: I was scared as hell as a 
kid. We were exposed in school 
to the horrors of war and were 
compulsorily trained to defend 
ourselves against gas. Movies and 
slides depicting the horrors of this 
weapon, especially World War I 
movies of the victims of mustard 
gas, were graphically shown to 
little children. The entire popula
tion was absolutely petrified out 

of its mind that gas would be used. 
Bombs or steel or bullets were not 
particularly feared, but gas was 
something inexplicably terrifying. 
It was probably purely psychologi
cal, but on the very first days of 
the war, we all dashed to the gov
ernment offices to pick up gas 
masks which had been issued. 
JOURNAL: After your brief stay 
in Paris, you and your family settled 
in England. How did you fare lan
guage-wise? You spoke Polish ... 
KRAS: Yes, and because Silesia 
was a bilingual region, I spoke Ger
man fluently as a child. Of course, 
after the invasion, no one spoke 
German, so I have now completely 
forgotten it. I struggled with the 
French language while in Paris, 
looking into people's eyes much of 
the time attempting to determine 
what they might possibly be saying. 

In England, I was enrolled in a 
school which made an all-out ef
fort to absorb refugee children. 
It was one of the best boarding 
schools, and I was admitted gratis. 
This is where I made giant strides 
in my education. I. was raised as an 
Englishman; in fact, my strong, 
upper-class English accent lasted 
until I came to this country and 
discovered that I had better shed 
it if anyone was to understand me. 
JOURNAL: Your accent is diffi
cult to analyze. It is very European, 
but not decipherable as to region. 
KRAS: I know. It is a combination 
of eastern European and British 
with a belated attempt to make it 
understandable to Americans. 
JOURNAL: Can you describe the 
English boarding school experi
ence to us? 
KRAS: It was a superb educa
tional system. I happened to fit in 
and really enjoyed everything, 
including the great emphasis on 
sports and the very rigid discipline. 

There are many interesting as
pects of English schools. The one 



I attended was run entirely by the 
boys as far as discipline was con
cerned. This allowed for the de
velopment of leadership at an early 
age. Stories about unfair punish
ments and terrorization in these 
schools are absolute nonsense. The 
only way that order was main
tained was through extreme fair
ness and popularity. The prefects 
who were unable to develop and 
maintain respect among their peers 
had to resign because they could 
not keep order. As boys we were 
given the rare opportunity to de
velop in essentially the same con
ditions that we would experience 
in society and in real life. 
JOURNAL: So how did you adjust 
to the States, given this European 
upbringing? 

KRAS: I was shocked when I 
came to this country. I immedi
ately went into the U.S. infantry, 
and it seemed that everything that 
I had learned was being denied. 
Discipline was unimportant. Lead
ership made no difference whatso
ever. One was elevated to the 
position of officer only on account 
of having been to college before 
entering the army. It didn't matter 
if the officer was arrogant, pushy, 
and dumb-or if he was cruel and 
inconsistent in his punishments. 
None of these things mattered, 
and consequently, it was my con
clusion that this army would not 
do very well in combat. As time 
went on, however, my impressions 
changed. I observed that there was 
great strength of character in the 
body of troops that somehow was 
able to overcome the defects in 
leadership. So I learned that, in this 
country, quality and strength run 
more broadly in the individual, 
and the character of the leader
ship seems less important. I must 
say that I have never been able to 
come to terms with this phenome
non. 

JOURNAL: You and your wife are 
the parents of six children. Taking 
into consideration your experience 
as a student in England, how might 
you assess your children's educa
tions in this country? 
KRAS: The situation which I ex
perienced in England could not be 
reproduced in this country. I feel 
the American educational system 
suffers from one crashing defect
it is far too drawn out. It seems to 
be a deliberate economic policy, 
the purpose being to keep people 
off of the labor market. Because it 
consists of marking time, I think 
that young people simply are bored 
by it. An education can be com
pleted in one-third of the time; for 
example, in the European system 
one graduates from high school 
and goes directly to a professional 
school. In this country, the entire 
process takes so long to accom
plish that there are people coming 
into institutions of higher learning, 
such as this law school, who are 
jaded-people weary of the same 
old thing over and over again. 

As far as my kids' educations 
are concerned, I must say that the 
system has taken a toll on them. It 
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does not seem to draw students in, 
and if one does not enter with the 
most enormous self-motivating 
strength, one will fall by the way
side. Equally curious is the phe
nomenon that a student is either 
good at sports or is a good scholar, 
but rarely do the two fuse. Because 
most of my kids have tended to be 
very good at sports and because 
the conditioning is that one's 
image as a jock is endangered if 
one is a good student, there is little 
a parent can do. The tradition of 
trying to combine sports and intel
lectual prowess is not encouraged 
in this country. I find this philos
ophy terribly upsetting. 
JOURNAL: We have touched 
upon some very heavy matters, 
but I have one last question. Are 
you the artist who has painted the 
water-color pictures that hang on 
these walls? They are quite lovely. 
KRAS: I renewed this hobby 
about three years ago and, when 
I get the chance, enjoy painting. 
I have a home in Maine where I 
spend leisure time, and the tempta
tion to capture the magnificent 
countryside got me going again. 



46 Judging The Justices: 
Rating the Burger Court 

On the basis of their opinions, would the present 
Justices of the United States Supreme Court stand 
up favorably to your scrutiny? Which Justice would 
you rate the most intellectually able-or intellec
tually honest? Whom do you think has the greatest 
respect for proper Constitutional values? Which 
would you consider the most valuable Justice on 
the bench? 

For thirteen weeks last spring, Professor Paul 
Bender's Supreme Court seminar pondered these 
questions. And since it is people and not courts 
who formulate philosophies, it was the goal of the 
seminar to determine the values of the Burger 
Court by analyzing those of its Justices. The format 
of focusing on the individual Justices and their 
philosophies was a departure from prior years when 
the course's thrust was an intensive study of the 
Court' s collective decisions. 

The eighteen student participants divided into 
groups of two and examined all the opinions of each 
of the nine Justices written during the term ending 
June 1976. They obtained print-out lists of each 
Justice's opinions from Lex is, the computerized 
research resource found in Biddle Library. In addi
tion, each student subscribed to Law Week to keep 
abreast of the opinions of the then-current term 
ending June 1977. Three or four class session~ 
were earmarked for a general study of the Court and 
for an examination of emerging trends and under
lying philosophies found in decisions made during 
that period. The student groups conducted discus
sions, the cycle commencing with the senior Justice, 
William Brennan, and ending with the most junior 
Justice, John Stevens. A limited number of cases 
which, in the opinion of each group, best reflected 
the intellectual qualities, values, and philosophies 
of the particular Justice were selected and distrib
uted to the seminar one week prior to the discussion. 
Bender, when asked to what extent he may have 
exerted influence on the group replied , 

They were mostly third-year students and 
quite headstrong and independent. I certainly 
tried to be as unassertive as possible in the 
sense of stating general propositions . The dis
cussion was general but I did offer my thoughts 
about particular cases. What I did not do was 
offer my opinions on who I thought was a good 
or bad Justice. 

Since the seminar required no examination or 
written work, Bender devised a special final activ
ity-a poll to measure the comparative quality of 
the Justices on the basis of their opinions as of the 

terms ending June 1976 and June 1977. The evalua
tions were to be based solely on these opinions and 
not on hearsay so often circulated about the jus
tices . In rating intellectua l abi l ity, a Justice's general 
intellect, understanding of prior cases, and skill at 
writing logical, coherent opinions were assessed. 
Intellectual honesty was judged by the extent to 
which a Justice's opinions seemed to reflect his true 
reasons for a decision or the extent to which these 
opinions may have been smokescreens for decisions 
arrived at for other reasons. Values were appraised 
by discerning how a Justice's personal values com
pared with what such values ought·to be in a judge 
enforcing the Constitution. (This category is difficult 
to evaluate honestly since one's own values come 
into play, particularly in regard to sensitive, emo
tional topics such as the death penalty and abor
tion . The tendency is usually to align oneself with 
the Justice closest to one's own philosophy.) Overall 
performance combined the previously mentioned 
categories in an effort to determine the " most valu
able Justice." 

Just a few clarifying points betore the results ot 
the student poll are presented. When a Justice was 
rated first in a category, he received 9 points; when 
the rank was second, 8 points; and so on to ninth 
place where 1 point was awarded. The numbers fol
lowing each Justice' s name represent the average 
score he received from the class-a score of nine in
dicating that each student ranked him first in that 
category, down to one, which would indicate that he 
was ranked last by every student. Not included is 
Professor Bender's independent evaluation . His first
place selection in most categories was Justice 
Thurgood Marshall. 



Intellectual Ability 
Student Ranking Average Score 

1. Stevens 7.2 
2. Brennan 6.9 
3. Marshal l 6.8 
4. Rehnquist 6.7 
5. Powe ll 5.6 
6. White 3.8 
7. Blackmun 3.6 
8. Stewart 2.9 
9. Bu rger 1.9 

Intellectual Honesty 
1. Stevens 8.7 
2. Marshal l 7.2 
3. Brennan 5.8 
4. Powell 5.1 
5. White 4.8 
6. Blackmun 4.6 
7. Stewart 3.2 
8. Rehnqu ist 3.1 
9. Burger 2.5 

Values 
1. Marshall 8.1 
2. Brennan 7.7 
3. Stevens 7.5 
4. Blackmun 4.8 
5. Stewart 4.6 
6. White 4.2 
7. Powell 4.1 
8. Rehnquist 2.2 
9. Burger 1.8 

Overall Performance 
1. Stevens 8.1 
2. Marshall 7.4 
3. Brennan 7.2 
4. Powell 5.6 
5. Rehnquist 3.8 
6. Blackmun 3.8 
7. White 3.8 
8. Stewart 3.3 
9. Burger 2.0 
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What is apparent upon examination of the results 
of the poll, and what was most unexpected by Pro
fessor Bender, was that John Stevens would emerge 
as the highest-rated Justice in three of the four 
categories . However, he considered Stevens' opin
ions respectable overall and recounted what he felt 
were some additional reasons for his high place
ment. Stevens was the last of the Justices to be pre
sented, the poll having been taken the day he was 
the object of study. His researchers thought a great 
deal of him and chose to present the class with his 
better opinions. "In a sense," said Bender, "they 
sold him. I do think Stevens would have scored well 
anyway. He possesses qualities that none of the 
others seem to have-an open-mindedness, an intel
lectual honesty, an ability to come at a problem with 
a fresh view, and a sincerity which conveys that he 
is really thinking and caring about an issue. These 
are attractive traits- ones which the students really 
liked. He also has demonstrated a real sensitivity 
in the area of equal protection ." Bender agreed 
with the possibility that Stevens' " newness" to the 
Bench might be a reason for his positive attitudes; 
however, he mentioned that some who do come to 
the Court and find themselves caught in the middle 
of value-laden ideological disputes respond by 
" clamming up and saying very little. justices White 
and Stewart responded in that manner from their 
beginnings on the Court and have never changed." 

And what are Bender's impressions of the Burger 
Court philosophy to date? He sees the Court as 
having a very different view of the Constitution from 
its predecessor. It is, in some respects, an activist 
Court, although the present Justices sometimes 
seem to lean heavily toward states rights and toward 
a lessening of power of the federal government and 
of the jurisdiction of the federal courts . Bender be
lieves that these decisions flow not becau se of a 
general attitude that courts should not impose their 
values, but that federal courts should not impose 
their values in particular in areas such as criminal 
procedure and the expenditure of governmental 
funds. With the exceptions of justices Marshall, 
Brennan, Stevens, and, occasionally, Stewart, the 
Court does not appear highly motivated to expand 
and enforce those Constitutional rights which aid 
the disadvantaged. The underprivileged sometimes 
benefit when decisions accommodating all of so
ciety are made, as in the right to obtain an abortion; 
yet it was when the issue of abortion funding came 
before the Court that the Justices withdrew, not 
viewing this problem as equally vital. In the areas 
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of free speech and privacy-those rights important 
to the more affluent sector of society, and those 
about which the Justices do feel strongly-the Court 
has been extremely active in expanding Constitu
tional protection for the individual. 

Bender sees the Justices as decent men. With the 
exception of Justice Rehnqu ist, 

they believe in a fairly broad range of Consti
tutional rights-free speech, freedom of reli
gion, equal protection, the due process clause. 
It is just that when it comes to applying these 
rights they often see them in abstract terms
as rights intended for a society that is homo
geneous and relatively affluent. What they 
don't seem to be sensitive to are the rights of 
the disadvantaged and the ways that they often 
cannot benefit from the Court's abstractions. 
In terms of the Justices' backgrounds I don't 
find this philosophy too surprising; in fact, I 
find it pretty predictable. Most of them are 
successful people, pillars of the bar who be
lieve in individual achievement, in the basic 
fairness of our economic and social systems, 
and in the basic rectitude of public officials. 
"If poor people are disadvantaged, well, just 
let them get out and become more affluent." 

The personnel of the Court appears stable for 
the present, and Bender is saddened by this fact. 
He feels that the Court prior to this one was a prin
ciple reason why our society was moving in a posi
tive direction. In some areas, he sees the present 
Court taking us on an opposite course. A return "to 
the time when the equal protection clause meant 
something and minority rights were being vindi
cated ... " isn't likely until the Court undergoes per
sonnel changes, a process which could take years. 
Two Justices to the right of Stevens would have to 
be removed and replaced with people to his left in 
order for there to be a discernible difference in 
philosophy, notes Bender. If relatively older Justices 
like Burger, Brennan, Marshall, and Blackmun were 
all to be replaced in the next few years by people of 
a philosophy srmilar to Justice Brennan's, there 
would be some change. Says Bender, "White, Rehn
quist, and Stewart are still relatively young men who 
will probably be around for a substantial time and 
who show almost no capacity for growth whatsoever 
in what I consider the proper directions. The pros
pect I find most incredible is that, should Marshall 
and Brennan leave, Stevens could conceivably be 
the most 'liberal' person on the Court." 

He believes that what the Court needs now are 
representatives of the other side, those dedicated 

to the effectuation of rights-especially minority 
rights- rather than to their abstract formulation. 
President Carter's next appointee might possibly be 
a woman. Bender assumes that his choice would be 
a relatively conservative one; however, "the most 
conservative woman would still have a more posi
tive effect on a lot of the issues. Believe me, it would 
have been much more difficult for the Court to have 
made some of the decisions that it did last year if 
there had been a woman among its ranks; take the 
pregnancy disability benefits and the abortion 
funding cases, for example. Whether the force of a 
woman's presence would change overall results 
dramatically is questionable, however." 

Supreme Court watching is a fascinating pastime. 
Observing how the aggregate philosophies of nine 
people become the philosophy of this country's 
highest court which, in turn, influences what be
comes the "law of the land" can be an awesome 
and often frustrating occupation. Supporters of 
the Burger Court point out that "it has decided more 
cases than at any period in history in favor of equal 
treatment for women, for prisoners' rights, for equal 
legal status for illegitimate children, and for hosts of 
Constitutional issues."' From its critics the Court has 
received its share of censure for having "done nearly 
everything to keep people out of the Courts"' as 
well as for going "full speed backward in denying 
access" 3 to the disadvantaged sector of society. 

Because the Burger Court is a fact of today's I ife, 
it should stand up to periodic checks-not only 
by those under the scholarly influence of a law 
school environment, but by those whose professions 
are directed by the Court's decisions. It is through 
such evaluations that the mystiques which have sur
rounded the Court for years can be dispelled and 
people can realize more fully the fact that the Jus
tices-so long revered as untouchable lawmakers
should be held accountable to society for their 
decisions. 

'" justices Run 'Nine Little Law Firms' at Supreme 
Court," by Richard L. Williams, Smithsonian Magazine, 
February 1977, p. 93. 

'"Has the Supreme Court Abandoned the Constitution?" 
by Loughlin McDonald, The Saturday Review, May 28, 
1977, p.12. 

' Williams, Smithsonian Magazine. 



Professor Martin Aronstein, former 
fu 11-time-now-parttime Faculty 
member, has joined the firm of 
Ballard, Spahr, Andrews and Inger
soll as of january 1, 1978. He has 
been elected to membership in the 
American Law Institute. 

Vice-Dean Phyllis W. Beck has 
published two articles in issues of 
The Journal of Legal Medicine : 
" The Law of Custody" was in the 
january, 1977 issue and " Vorun
tary Sterilization" appeared in 
july, 1977. Mrs. Beck is a member 
of the Humanities Learning Center 
of the Walnut Street Theater; the 
American Bar Association Con
sortium on Legal Services and the 
Public; the Pennsylvania Bar As
sociation Executive Council of the 
Family Law Committee; and the 
Philadelphia Bar Association Com
mittee on Women's Rights, Family 
Law and Professional Education. 
She is a member of Planned Parent
hood of Southeastern Pennsylvania 
and delivered a lecture to that 
organization on " Elective Steril i
zation." 

Professor Martha Field, during a 
one year sabbatical, was in Italy, 
acting as consultant to the Na
tional Legal Services Corporation 
on a project concerning sovereign 
immunity. She published two arti
cles for the University of Pennsyl
vania Law Review, and presented a 
paper to the Fourth Circuit judi
cial Conference in White Sulphur 
Spring, West Virginia. 

Associate Dean james 0. Freed
man spent the 1976-77 academic 
year as a Visiting Fellow at Clare 
Hall, Cambridge University, En
gland, where he completed a book 
on the federal administrative pro
cess. The book entitled Crisis and 
Legitimacy: The Administrative Pro
cess and American Government 
will be published by Cambridge 
University Press in New York in 
November 1978. Also while at 
Cambridge, Freedman published 
three book reviews in the Cam
bridge Law journal: One on Ber
nard Schwartz ' Administrative 
Law; another by Kenneth C. Davis, 
Discretionary justice in Europe and 
America; and the third, Richard 
Kluger's Simple justice. In Decem
ber 1977, Freedman was elected 
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Chairman of the Section of Ad
ministrative Law of the Associa
tion of American Law Schools at 
its annual meeting in Atlanta. 

Professor George L. Haskins has 
completed his assignment for the 
Congressionally-authorized His
tory of the United States Supreme 
Court, Volume II. The manuscript 
of the book is entitled Foundations 
of Power: John Marshall and will 
be published by the Macmillan 
Company. During the past year 
Professor Haskins continued to 
serve on the Editorial Advisory 
Board of the Papers of john Mar
shall and aided in the editing of 
the text of the two volumes now 
published and in press . He con
tinues to serve as the only Ameri
can member of the Board of Direc
tors of the Association lnterna
tionale Pour I' Histoire du Droit. 

In November 1977, he delivered 
the first General Address before the 
American Society for Legal History 
in Boston on the subject of the ori
gins of the rule against perpetui
ties . The paper was pub I ished in an 
expanded form as an article in the 
Pennsylvania Law Review entitled 
Extending the Grasp of the Dean 
Hand (November 1977), and wi II 
provide a basis for revision of por
tions of the Restatement of Prop
erty (Second). Early in 1978, 
Haskins was appointed Vice-Chair
man of the Legal His tory Fellow
ship program of the American Bar 
Foundation. 

Mr. Haskins' book, Law and 
Authority in Early Massachusetts, 
went into its third printing late in 
1977. He has served as a member 
of the Council on the Humanities 
for Station WHYY, the public tele
vision station for the Philadelphia
Wilmington areas. 
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Professors Noyes E. Leech and 
Robert H. Mundheim are general 
editors of The journal of Compara
tive Corporate Law and Securities 
Regulation. The journal is an out
growth of the consortium of pro
fessors and experts in law and 
economics which comprise the 
International Faculty in Corporate 
Law and Securities Regulation, 
which held its initial meeting at 
Penn Law School four years ago. 
Interdisciplinary and comparative, 
the journal is a mechanism for the 
exchange of ideas and information 
about practices and theories of 
the structure, operation and 
regulation of the processes of 
capital formation and the capital 
markets throughout the world. 

Professor A. Leo Levin continues 
his work as Director of the Federal 
Judicial Center in Washington. He 
has been working at that post since 
last July but does come to Penn 
Law School weekly to teach. Dean 
Louis Pollak stated, upon Mr. 

Levin's appointment, "In selecting 
Professor Levin as Director of the 
Center, Chief Justice Burger and 
his fellow members of the Board of 
the Center have recognized Profes
sor Levin's preeminence in the field 
of judicial administration-a field 
of compelling importance to a so
ciety dedicated to the rule of law." 

Professor Levin also serves as 
President of the Jewish Publication 
Society. 

Professor Richard G. Lonsdorf, 
M.D., Associate Professor of Psy
chiatry and Law, has been elected 
president of the Mental Health As
sociation of Southeastern Pennsyl
vania for 1978. 

Visiting Associate Professor Simon 
Lorne, who is this year's Director 
of the Law School's Center for 
Study of Financial Institutions, has 
written two articles. One was pub
lished in the University of Michigan 
Law Review entitled "The Corpo
rate and Securities Adviser, The 
Public Interest and Professional 
Ethics." The other article: "A Re
appraisal of Fair Shares in Con
trolled Mergers" was published in 
the May issue of the University 
of Pennsylvania Law Review. 

Dean Louis H. Pollak was, last 
fall, one of the two foreign lawyer
observers at the inquest into the 
death of black South African acti
vist Stephen Biko, who died while 
in police custody. Pollak was se
lected to make the trip and to 
report on the case by the Lawyers' 
Committee for Civil Rights Under 
Law. 

Dean Pollak has been designated 
a University Professor in addition 
to the Albert M. Greenfield Uni
versity Professor of Human Rela
tions and Law he already holds. 

Professor Curtis Reitz is on sab
batical in London, England for the 
spring 1978 semester. He has been 

elected to membership in the 
American Law Institute. 

Professor Richard Sloane, head 
librarian of Biddle Law Library, has 
been elected to membership in the 
American Law Institute. 

Professor Louis B. Schwartz has 
been designated, by the Board of 
Trustees of the University of Penn
sylvania, a University Professor in 
addition to the Benjamin Franklin 
University Professorship he al
ready holds. 

Assistant Professor Ralph R. Smith 
delivered a paper at the 1977 
American Association of Law 
School's National Convention in 
Atlanta, Georgia. He has been re
elected to a third term on the Exe
cutive Committee of the AALS 
Section on Minority Groups. Mr. 
Smith delivered the first annual 
Martin Luther King, Jr. Memorial 
Lecture at the West Virginia Uni
versity College of Law. 

Professor Alvin C. Warren was a 
recipient of the 1977 Lindback 
Award, a University award honor
ing excellence in teaching. 



'14 Robert M. Bernstein 
was the 1977 recipient of the Jus
tice Louis D. Brandeis Distin
guished Service Award of the 
Zionist Organization of America. 
The presentation was made by 
Professor A. Leo Levin to Mr. Bern
stein "in recognition of his service 
in Zionism, Israel and the Phila
delphia Je.wish community. He 
personifies the purpose of Zion
ism." 

'30 James W. Scanlon of 
Scranton, Pennsylvania was elected 
to the Board of Governors of the 
Pennsylvania Bar Association. He 
is a member of the Pennsylvania 
Board of Law Examiners. 

'32 Morris Gerber of Norris-
town, Pennsylvania was reap
pointed Chairman of the Pennsyl
vania Bar Association 's Judiciary 
Committee. Mr. Gerber is a former 
Pennsylvania Deputy Attorney 
General, a past president of the 
Montgomery County Bar Associa
tion, and is a Commissioner for the 
Delaware River Port Authority. 
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Raymond Pearlstine of 
Norristown, Pennsylvania, has been 
appointed to the Disciplinary 
Board of the Supreme Court of 
Pennsylvania . He is a past Presi
dent of the Montgomery County 
Bar Association and is a former 
member of the PBA's Board of 
Governors. 

'35 Louis J. Coffman of 
Philadelphia is Vice-President of 
the Pennsylvania Bar Association . 
He automatically is President-elect 
of the organization and will be 
elevated to the Presidency this 
year. Mr. Coffman is a former 
member of the Pennsylvania Bar's 
Board of Governors and sits on the 
House of Delegates of the PBA. 

He is a partner in the law 
firm of Wolf, Block, Schorr and 
Sol is-Cohen. 

'37 An extensive article in 
the Business Section of New Or
leans Magazine, April 1977, fea
tured lester Kabacoff as the 
"Creme-de-la-creme of New Or
leans entrepreneurs" and as one 
"who epitomizes the successful 
Southerner." 

'38 Robert F. Cox of Wells
boro, Pa. is the Treasurer of the 
Pennsylvania Bar Association . He 
is a former member of PBA's Board 
of Governors and has served on 
numerous Boards in his commu
nity. 

'47 Frank Boyle of York, 
Pennsylvania is the Chairman of 
the Pennsylvania Bar Association's 
House of Delegates. He is a former 
York County Solicitor and was that 
county ' s District Attorney. He 
served for three years on PBA's 
Board of Governors. 
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Hon. Herman M. Rod
gers of Sharon, Pennsylvania was 
re-elected to the House of Dele
gates of the Pennsylvania Bar As
sociation . Judge Rodgers, a senior 
partner in the firm of Rodgers, 
Marks and Perfilio, is a former 
District Attorney and the former 
President Judge of Mercer County. 

'48 William J. Fuchs of 
Philadelphia, has been re-elected 
as the Pennsylvania State Delegate 
to the American Bar Association's 
House of Delegates. He is the man
aging partner in the law firm of 
Obermayer, Rebmann, Maxwell 
and Hippe! and has long been ac
tive in the ABA. Fuchs is currently 
Chairman of the Pennsylvania Bar 
Association 's Committee on Avail
ability of Legal Services, which has 
been instrumental in initiating the 
Pennsylvania Lawyer Referral Ser
vice. 

'50 D. Donald jamieson, 
former President Judge of the Court 
of Common Pleas in Philadelphia 
and Executive Vice-President of 
the First Pennsylvania Bank, has 
become a member of the Phila
delphia firm of Mesirov, Gelman, 
Jaffe, Cramer and Jamieson. He 
was reappointed Chairman of the 
Judicial Code Committee of the 
PBA. 

Judge Jamieson serves 
on the Board of Directors of the 
Executive Committee of the Uni
versity City Science Center, the 
Defender Assoc-iation of Phila
delphia, and is President of the 
Citizens Crime Commission . 

RogerS. Haddon of Sun
bury, Pennsylvania was elected to 
the House of Delegates of the 
Pennsylvania Bar Association. He 
is a former President of the North
umberland County Bar Association 
and has served on a multitude of 
community boards. 

Hon. joseph T. Labrum, 
Jr., of Media, Pennsylvania was 
re-elected to the House of Dele
gates of the Pennsylvania Bar As
sociation. judge Labrum is a former 
President of the Delaware County 
Bar Association and sits on the 
Delaware County Court of Com
mon Pleas . 

'51 John F. A. Earley of Ba I a 
Cynwyd, Pennsylvania has been 
elected President of the Philadel
phia Patent Law Association. He is 
a partner in the Philadelphia firm 
of Smith, Harding, Earley and Foll
mer. 

Leon C. Holt, Jr. of Al
lentown, Pennsylvania has been 
named vice-chairman and chief ad
ministrative officer of Air Products 
and Chemicals, Inc ., a manufac
turer of industrial gases, process 
equipment, and chemical products. 

James C. McConnon of 
Philadelphia is Chairman of the 
Pennsylvania Bar Association ' s 
Special Committee to Review the 
Proposed Revision of the Motor 
Vehicle Code. He is the current 

Chairman of the Southeastern 
Pennsylvania Transportation Au
thority and the Montgomery 
County Republican Executive 
Committee. 

Norma L. Shapiro of 
Philadelphia was elected to the 
House of Delegates of the Penn
sylvania Bar Association. She is a 
partner in the Philadelphia firm of 
Dechert, Price and Rhoads and 
currently chairs the Board of 
Governors of the Philadelphia Bar 
Association. Ms. Shapiro is pres
ently a reviewing member of the 
Hearing Committee of the Dis
ciplinary Board of the Supreme 
Court of Pennsylvania. She is also 
one of the Board of Overseers here 
at the Law School. 

Robert S. Trigg has an
nounced the formation of his new 
partnership for the practice of law 
under the firm name of Trigg and 
Flynn, 131 East Orange Street, 
Lancaster, Pennsylvania, 17602. 

'52 Almanina Barbour is 
managing attorney of the West 
Philadelphia branch of Community 
Legal Services. The Office had 
fallen to hard times last year and 
Ms. Barbour came to its rescue, 
leaving her Germantown law prac
tice, her religious endeavors with 
the Society of Friends, her manu
script for a book on the way Blacks 
perceive themselves in America, 
and her work as one of the Com
mittee of Seventy. 

Milton P. King of Phila
delphia has been certified as a 
Diplomate of the Court Practice 
Institute, a professional week-long 
seminar held in Chicago designed 
to improve trial skills of attorneys 
of all experience levels. Mr. King is 
a partner in the firm of Pechner, 
Dorfman , Wolffe, Rounick and 
Cabot. 

George W. Nordham of 



Waldwick, New Jersey, has written 
two books on George Washington, 
both published by Dorrance and 
Company, Ardmore, PA. One is 
entitled George Washington: Vi
gnettes and Memorabilia; the other, 
George Washington 's Women: 
Mary, Martha, Sally and 146 
Others. 

'54 William L. Glosser has 
been reappointed a United States 
Magistrate for the Western District 
of Pennsylvania for a second four
year term by the United States 
District Court for the Western 
District of Pennsylvania. 

Melva long Mueller 
became Executive Director of the 
Women's International League for 
Peace and Freedom, U.S. Section. 

'55 W. Thomas Berriman of 
King of Prussia, Pennsylvania, is 
president of the American Society 
of Hospital Attorneys of the Ameri
can Hospital Association. A mem
ber of the committees on legisla
tion and third party reimbursement 
of the Federation of American Hos
pitals, Berriman is a frequent lec
turer on health law and is co-author 
of Capital Projects for Health Care 
Facilities. 

'56 Arthur W. Leibold, Jr., 
a partner in the Washington, D.C. 
office of the Philadelphia firm of 
Dechert, Price and Rhoads, has 
been named assistant treasurer of 
the American Bar Association. An 
expert on thrift and other financial 
institutions, Leibold is chairman of 
the Savings and Loan Committee, 
ABA Section of Corporation, Bank
ing and Business Law. 

Hon. Alvin G. Shpeen 
has served on the Deptford Town
ship, New Jersey municipal bench 
for five years in addition to holding 
similar posts in Pitman, East Green
wich and Woodbury Heights, New 
Jersey. 

'58 Hon. Harold Berger of 
Philadelphia chaired the Interna
tional Conference on Global Inter
dependence sponsored· by Prince
ton University. He is a recipient of 
a Special ABA Presidential Pro
gram Medal and a Special Federal 
Bar Association Presidential Award 
for Accomplishment in the Field 
of International Law. 

'59 Bernard Gross is pres-
ently President of the Philadel
phia Trial Lawyers Association. He 
is a member of the Board of Man
agers of the Penn Law Alumni 
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Society and is a partner in the 
Philadelphia firm of Gross and 
Sklar, PC. 

Hon. Michael Patrick 
King, Judge of the Superior Court 
of New Jersey, has been perma
nently assigned to the Appellate 
Division . 

Bernard l. Segal, Asso
ciate Professor of Law at Golden 
Gate University School of Law in 
San Francisco, California, was 
selected to receive the John Gar
finkle Award as the Outstanding 
Teacher of the year. In addition, 
Professor Segal was the coach 
of the Golden Gate University team 
which won the Western Regional 
Competition of the National Mock 
Trial Competition. 
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Louis M. Tarasi, Jr. of 
Pittsburgh, Pennsylvania, is a 
trustee of PENPAC-the Pennsyl
vania Lawyers Political Action 
Committee, an organization dedi
cated to protecting the advocacy 
system and the right to trial by 
jury through political action. Tarasi 
is vice-president of the Pennsyl
vania Trial Lawyers Association as 
well as associate editor of "The 
Barrister," the quarterly publica
tion of the Association. 

'60 Rodman Kober is cor
porate vice-president of transporta
tion at Continental Grain Company, 
formulating and implementing cor
porate transportation policies and 
programs. He continues to direct 
transportation functions of the 
company's North American Grain 
Division, where he was formerly a 
vice-president. 

Hon. Thomas T. Trettis, 
Jr., Judge of the County Court, 
Collier County, Florida, was elected 
to membership on the Board of 
Trustees of the New College Foun
dation. From 1960-67, Judge Trettis 
served as a special agent of the 
FBI, his service including investiga
tive work for the Warren Commis
sion in Dallas, Texas. 

'61 Stewart M. Duff of 
Haverford, Pennsylvania, is general 
counsel, secretary and a director 
of Rorer Group, Inc. In addition, 
he has been elected a vice presi
dent of the Group, which manu
factures a diversified group of 
health products. 

Chief Justice Arthur J. 
England, Jr., of the Supreme Court 
of the State of Florida, in the first 
open conference held by that 
State's justices, won the post of 
Chief justice on a 5-0 ballot. He 
has published numerous articles 
dealing with administrative law 
and appellate justice. Prior to 
going on the Bench in 1974, the 
Chief Justice was a consumer ad
visor to Governor Reuben Askew 
and was a tax lawyer for the Flori
da House of Representatives. 

Robert H. Kleeb, Jr. is 
now Manager, Relations, Energy 
Minerals Division for the United 
States and Canada for the Mobil 
Oil Corporation located in Denver, 
Colorado. He had previously been 
with Mobil Exploration Norway, 
Inc. 

Jack K. Mandel of Ana
heim, California, has been elected 
a Trustee of Allegheny College. 

'62 d Harol Greenberg is 
on the Faculty of the Indiana Uni
versity School of Law at Indian
apolis. 

'63 David C. Auten of Phila
delphia is president of the General 
Alumni Society of the University 
of Pennsylvania. He is a partner 
in the Philadelphia firm of Town
send, Elliott and Munson. 

Joanne R. Denworth has 
been appointed to the Board of 
Managers of Pennsylvania Hospital 
in Philadelphia. She is an attorney 
with the Environmental Hearing 
Board of Pennsylvania, an adjudi
catory body which hears appeals 
from action taken by the state's 
Department of Environmental 
Resources. 

'64 Dr. W. T. Onorato is 
presently Assistant to the Director 
and Vice-President, Legal of the 
Standard Oil Company of Cali
fornia . 

'65 Lita lndzel Cohen is 
Vice-President and General Coun
sel for Independence Broadcasting 
Company, Inc., Philadelphia. She 
is the first woman to be appointed 
to the Lower Merion Township, 
Pennsylvania, Planning Commis
sion and is presently serving her 
second term in this position. 

Anita Rae Shapiro of 
Fullerton, California, has beeh ap
pointed to the California State Bar 



Journal Committee. She is a Senior 
Judicial Attorney for California 
Court of Appeal Justice Robert 
Gardner in San Bernardino and is 
currently President of Judicial At
torneys of California, a profes
sional association of attorneys 
employed by courts in California . 

'67 Lawrence J. Beaser, "the 
youngest person to be appointed 
to a governor's cabinet in the his
tory of Pennsylvania" resigned as 
Counsel to Governor Milton J. 
Shapp. He is associated with the 
Philadelphia firm of Blank , Rome, 
Klaus and Comisky. 

'68 David Bender is with 
Western Electric in New York City. 
He has written a 700 page legal 
treatise entitled Computer Law: 
Evidence and Procedure, published 
by Matthew Bender and Co., Inc. 

Albert R. Simonds has 
become a partner in the Washing
ton, D.C. firm of Bruder and Gen
tile, 1201 Connecticut Avenue, 
N.W., Suite 708, Washington, D.C. 
20036. 

Arnold J. Wolf an
nounces the formation of his firm 
under the name of Jablon, Epstein, 
Weisbord and Wolf, 210 West 
Washington Square, Third Floor, 
Phi lade I phi a, P A., 19106. 

'69 c Hon. Margaret otton 
Burnham is serving as an Associate 
Justice of Boston Municipal Court 
in Boston, Mass. A more extensive 
exploration into Judge Burnham 's 
career is forthcoming in the next 
Law Alumni journal. 

Foster DeReitzes has be
come a partner in the firm of Wil
kinson, Cragun and Barker, 1735 
New York Avenue, N.W ., Washing
ton, D.C. 20006. 

Joseph G. Sandulli has 
established his law office at 33 
Mount Vernon Street, Boston, 
Massachusetts, 02108. 

Richard A. Weisz has 
joined the Anti-Defamation League 
of B'nai B'rith as Assistant Director 
of its National Law Department in 
New York City. Mr. Weisz was 
formerly director of litigation at 
the Legal Aid Foundation of Long 
Beach, California, specializing in 
cases involving constitutional and 
civil rights. 

'70 Howard L. Dale has 
formed his own firm- Pajcic, Paj
cic and Dale, The Galleria, 333 
Laura Street, Suite 440, Jackson
ville, Florida 32202 . 

Steven R. Waxman is 
presently serving as Chairperson of 
the Young Lawyers Section of the 
Philadelphia Bar Association. He 
is a partner in the Philadelphia 
firm of Bolger and Picker. 

Christian S. White is 
Assistant to the Chairman of the 
Federal Trade Commission in 
Washington, D.C. He joined the 
FTC staff in 1971, holding many 
positions within the Commission. 
Prior to joining the Commission 
staff, White was a staff attorney 
for the Pub I ic Interest Research 
Group established by Ralph Nader. 

'71 Sanford I. Jablon has 
formed a firm- Jablon, Epstein, 
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Weisbord and Wolf , 210 West 
Washington Square, Third Floor, 
Philadelphia, PA ., 19106, for the 
general practice of law. 

Bernard B. Kolodner is 
now practicing with the firm of 
Pearlstine, Salkin, Hardiman and 
Robinson, 1000 North Broad Street, 
Lansdale, Pennsylvania 19446. 

Sheila Taenzler McMeen 
and E. Ellsworth McMeen, Ill, L'72, 
gave birth to a son, Jonathan Ell s
worth, on May 25,1977. 

Leslie Phillips formerly 
Ralph J. Plotkin of Philadelphia is a 
member of the Executive Commit
tee of the Young Lawyers Section 
of the Philadelphia Bar Associa
tion. 

Lloyd R. Ziff has be
come a partner in the ~hiladelphia 
firm of Pepper, Hamilton and 
Scheetz . 

'72 Marc D. Jonas has 
joined the firm of Hamburg, Rubin, 
Mullin and Maxwell, 800 East Main 
Street, Lansdale, PA., 19446. 

'73 Joseph P. Coviello an
nounces the opening of hi s pri
vate law practice at Suite 223-224 
Miller Building, Scranton, PA ., 
18503. He is solicitor to the Dun
more School District and has 
taught courses in the Graduate 
School of Social Work at Mary
wood College in Scranton. 
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Steven A. Kauffman has 
formed a professional corpora
tion-Kauffman and Van de Yen, 
P.C. 1420 Walnut Street, Suite 812, 
Philadelphia, PA., 19120. Mr. Kauff
man is a certified public accoun
tant and serves as commissioner of 
the Eastern Basketball Association. 

Robert M. Kurucza of 
Philadelphia is Chief Counsel to 
the Pennsylvania Securities Com
mission. Prior to his appointment 
by the Attorney General, Mr. 
Kurucza practiced with the Phila
delphia firm of Montgomery, 
McCracken, Walker and Rhoads. 

Sean A. McCarthy of 
Washington, D.C. has recently be
come General Attorney in Legisla
tive Matters with Satellite Business 
Systems (SBS) in Mclean, Virginia. 
He was formerly Legislative Assis
tant for Appropriations to former
Representative-now-Mayor Edward 
I. Koch of New York City. 

Sidney A. Sayovitz has 
been appointed Regional Attorney 
for the Eastern Region of the 
United States Consumer Product 
Safety Commission. 

Raymond E. Warman is 
now practicing in the New York 
Office of Morgan, Lewis and 
Bockius, the Home office quart
ered in Philadelphia. Warman's 
specialty is in the area of corporate 
finance with an emphasis upon 
leveraged lease financing. 

'74 I I Pau Haaga is present y 
practicing in the Washington, D.C. 
office of the Philadelphia-based 
firm, Dechert, Price and Rhoads. 

Paul A. Lester has be
come an associate in the firm of 
Greenberg, Traurig, Hoffman, Lip
off, Quentel and Wright, P.A., Forte 
Plaza, 1401 Brickell Avenue, Mi
ami, Florida, 33131. Mr. Lester 
was formerly with the Federal 

Trade Commission in Washington, 
D.C. 

Helge Loytved of West 
Germany passed his second juridi
cal state examination at the 
Ministry of Justice of Northrhine
Westphalia last summer and is 
working toward a doctorate of law 
degree. He is employed as an 
assistant to Professor Wolfgang 
Gitter at the University of Bay
reuth, Bavaria. 

'75 William Clayton Crooks 
was married to Karin Brinton in 
October, 1977 in Bryn Mawr, Penn
sylvania. 

lsa Lang will be the 
head of reader services at the Law 
Library of the Illinois Institute of 
Technology, Chicago-Kent College 
of Law, as of August 1, 1978. 

Michael Lang will be an 
Assistant Professor of Law at the 
Illinois Institute of Technology, 
Chicago-Kent College of Law as of 
September 1, 1978. 

Howard E. Mitchell, Jr., 
of Philadelphia, has joined the 
Penn Mutual Life Insurance Com
pany as an assistant general 
counsel in the Company's law de-

partment. He previously was as
sociated with the Philadelphia 
firm of Montgomery, McCracken, 
Walker and Rhoads. 

William L. Phillips is an 
Attorney with the Chicago, Mil
waukee, St. Paul and Pacific Rail
road Company with offices in 
Union Station, Chicago. 

'76 Jack Delman is asso
ciated with the Office of General 
Counsel of the General Services 
Administration in Washington, 
D.C. 

Paul D. Mclemore of 
Trenton, New Jersey, is practicing 
law in addition to being an ad
ministrator at Mercer County Com
munity College. Mclemore is a 
candidate for Mayor of Trenton. 

'77 Anita De Frantz was the 
United States Bronze medal winner 
for rowing at the 1976 Olympic 
Games. 

Gordon Goodman ran 
as a candidate in the Amarillo Col
lege Board of Regents election in 
Amarillo, Texas. 

Brian Shiffrin is an asso
ciate editor with the Lawyers Co
Operative Publishing Company in 
Rochester, New York. 



An already proven enhancement 
to the staff of the Law Alumni 
office is our new secretary, Cass 
Lavan. 

Professor Louis B. Schwartz was 
undoubtedly delighted when Bill 
S.1437 passed the Senate. (See 
Law Alumni journal, Volume XI, 
Number 2). 

Ira S. Shapiro, L'73, in a letter 
to Professor Schwartz, remarked 
upon the Bill 's Senate passage, 

You certainly deserve to 
revel in the joy of the mo
ment, since no one has done 
as much for the cause of 
enlightened, progressive 
codification. 
I left Senator (Gaylord) Nel
son' s staff to become Coun
sel to the Governmental 
Affairs Committee . . . . Be
cause he had not replaced 
me, I did get the opportunity 
to advise the Senator on the 
Code, and to write his state
menton it. You were quoted 
rather liberally, but Washing
ton teRds to understand and 
accept the fact that we' re 
all greatly influenced by our 
former law professors. 

Alice Asbury was recently grad
uated from Penn Law School. The 
nine years prior to her obtaining a 
legal education were spent teaching 
school at various grade levels and 
in numerous geographical areas. 
She is married and the mother of 
two sons- one aged 4 years, the 
other 4 months old. In addition, she 
is a member of the Black Law Stu-

dents Union here at the School. 
As one of a four-student panel, 

Ms. Asbury delivered the following 
statement concerning the School 's 
curriculum to the Board of Over
seers of the University of Pennsyl
vania Law School at its April 12, 
1978 meeting. 

Reflecting upon my first year of 
legal training at Penn, I now see 
that I was unable to conceptualize 
what the legal process was about. 
The workload seemed overbearing. 
Little time was left for a close 
study of courses in order that they 
be placed into their proper per
spectives. Although I completed 
legal writing and learned many 
valuable research skills, I had not 
grasped the legal process to my 
satisfaction. Looking back, I now 
see that what primarily stood in 
the way of my conceptualizing 
the legal process was 30 years of 
personal beliefs. 

Religiously, as a Fundamentalist, 
I was taught that the fastest way 
to hell was to I ie in I if e. Since I 
feared the thought of dying and 
the torment of hell even more, I 
was prompted to strive not to lie. 
As a consequence of living a life 
of " truth," I had problems in my 
law school classes. I perceived my 
professors as attempting to teach 
me not only to be a liar, but how 
to become an extremely good one. 

Intellectually, I knew the mis
sion of this great institution was 
not to teach people to lie but, 
emotionally, I could not help but 
continue to feel so. I also knew 
that I was doomed for failure un
less I could come to grips with 
my ethical problems, thus freeing 
my energies for learning the legal 
process. 

I began my search for under
standing by trying to conceptual-

ize the term legal analysis. I ap
proached members of the Faculty 
hoping that they could merely de
fine the term for me. Although 
there were a few who attempted 
to help in my search, most did not. 
I became confused and emo
tionally upset, perceiving that I 
possibly did not possess the neces
sary academic skills to do well at 
Penn. Moreover, I began to ques
tion my ability to function, not 
only as a law student, but as a 
total person in other areas of life. 

Before throwing in the towel 
and giving up completely, I at
tempted to understand what law 
school was about in another man
ner. Since legal analysis could not 
be defined to my satisfaction, I 
thought that maybe an under
standing would help of why the 
casebook method was used. Even 
though I could recite the purpose 
and function of the case method 
in th€ law curriculum, I had not 
internalized the concept. 

My question to faculty members 
then became: Could the legal pro
cess, in fact, oe learned by the 
casebook method? To my dismay, 
a member of the faculty told me 
that either a person had the abi I ity 
to learn from the casebook method 
or did not, and that it could not 
be taught. Moreover, ' he viewed 
the role of a teacher as not bringing 
students from non-analytical to 
analytical, but rather to a refine
ment of already possessed analyti
cal skills. The professor's candor, 
needless to say, was most upset
ting to me. However, as a former 
teacher, I rejected his conclusion . 
I had seen far too many children 
who were non-readers, solve prob
lems when learning was presented 
in a concrete, clearly-articulated 
manner. Thus, I learned from my 
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role as a teacher that because one 
could not read, it did not neces
sarily follow that one lacked the 
ability to think. 

I carried this general rule into 
my personal law school experience 
and concluded that because I did 
not know what legal analysis was, 
it did not necessarily mean that I 
lacked the high degree of intellect 
necessary to be a good student at 
Penn. I surmised further that be
fore I decided that I could play 
the legal game, I needed the rules . 
Then, if after having them, I still 
could not play the game, I would 
drop out of law school. 

Thanks to my son and a button, 
I was able to pull things together. 
One day, while putting on his coat, 
I noticed that a button was missing. 
I said, " You've lost your button" 
and he replied, " I didn't lose it, 
Mommy, it just fell off by itself ." 
That last statement illustrated a 
fine distinction of the truth and 
not a I ie. My son's statement en
abled me to carry my thinking 
further, and I reasoned that law
yers are not always liars but rather 
can be masters in the refinement 
of the truth. 

Having resolved my ethical di
lemma, I was finally able to mar
ginally conceptualize the legal 
process, although refinement of 
the process was necessary. It ap
pears to me that all courses in the 
law school curriculum have the 
same goal, that of teaching the 
legal process . Once this is learned, 
the concepts utilized may be uni
versally applied to any area of the 
law. Since I learn better by doing, 
I dec ided to utilize clinical pro
grams as vehicles for learning the 
legal process. I discovered that 
Penn law students had the choice 
of selecting from numerous clinical 
courses which were divided into 
two major categories-Internal 
and External Programs. Internal 

Programs, which are housed within 
the Law School, enable the student 
to combine clinicals with tradi
tional classes . The External Pro
grams, obviously offered outside 
of the School, enable some stu
dents to devote a semester to fu 11-
time legal work. 

I selected two Clinical Programs: 
The Introduction to the Lawyering 
Process and a semester program 
offered at the Center for Law and 
Social Policy. Although the sub
stance of the clinicals were dif
ferent, the structure of each were 
the same, having theoretical and 
practical components. The theo
retical component was conducted 
like a traditional law school class 
with assigned readings and the 
utilization of the Socratic method 
of instruction . The practical, on 
the other hand, enabled appl ica
tion of the legal principles learned 
in the theoretical component to 
actual cases. Both programs re
quired extensive preparation and 
work. Many times, the hours taken 
to complete a legal task far ex
ceeded the preparation for a tradi
tional law class. Each clinical 
fostered growth in my ability to 
function as a competent lawyer
but in different ways. The Lawyer
ing Process developed my skills 
for interviewing and counseling 
clients, negotiating and litigating. 
But the most valuable skill I de
veloped was the ability to draft 
legal documents. This could not 
have been possible without the 
close supervision of my clinical 
supervisor, Ed Daley, who spent 
a great deal of time reviewing, 
critiquing and analyzing my work 
product. The interaction with my 
supervisor was the most agonizing 
part of the course, but it was the 
interchanges with Mr. Daley that, 
more than anything, fostered my 
intellectual growth. At the comple
tion of the course, I had engaged 

in a full range of the lawyering 
process from interviewing to ap
pellant work . Subjectively, the 
most important result of the 
course was the resurrection of my 
self-confidence. I had grown a 
great deal conceptually but it was 
through my other clinical choice 
that my legal skills were fully 
developed. I had applied for and 
was accepted as a student intern at 
the Center for Law and Social 
Policy in Washington, D.C. The 
Center is a public interest firm 
which strives to establish new 
legal principles and attempts to 
breath life into existing Federal 
and local statutes . Consequently, 
there was a heavy emphasis on 
legal research as well as behind
the-scene wheeling and dealing on 
Capitol Hill. I became aware of 
the role lawyers play in the formu
lation of local and national poli
cies, as well as the role staff at
torneys have in the formulation of 
legal and practical strategies. 

The Clinical Programs enabled 
me to refine my concepts of legal 
theory as well as to build my self
confidence. The experience allows 
students continual evaluation, not 
merely at the end of the course; 
moreover, the supervisors' close 
contact with the students foster 
high caliber results. Some will 
argue that practicing law with a 
major firm will produce the same 
end, but I contend that this is not 
so. Because the atmosphere in a 
clinical program is one of learning 
and the competition is de-empha
sized, the work-product is viewed 
as a tool of learning to be per
fected and refined. Thus, we are 
working for the sake of learning, 
and the inhibitions against ad
mitting that one does not know or 
understand are virtually removed. 
We are free to discuss what we do 
not understand and, after reaching 
our own conclusions, are critiqued, 
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learning results . analyzed and criticized. We are 
able to deal with our strengths as 
well as our weaknesses in an atmos
phere that encourages positive 

If the ultimate goal of the Law 
School is to prepare competent at
torneys for the real world -lawyers 

who will represent not only them
selves but the University as well-1 
believe that clinicals are the best 
vehicles for achieving this goal. 

In Memoriam 

'07 

'09 

'10 

'11 

'12 

'13 

'14 

'15 

Carl D. Sm ith, Pittsburgh, PA, November 9,1977 

Henry K. Chang, New Rochelle, NY, May1977 

Harold Evans, Philadelphia, PA, April27, 1977 

Samuel L. Howell, Philadelph ia, PA, October 16, 
1977 

J. Craig Peacock, Chevy Chase, MD, September 29, 
1977 

Bernard S. Van Rensselaer, Washington, D.C., 
December 14, 1977 

Walter M. Burkhardt, Philadelphia, PA, February 
8, 1978 
Lewis J. Finestone, Philade!phia, PA, November 25, 
1977 
C. Reginald Oates, Greens Farms, CT, March 28, 
1977 
Joseph W. Pennypacker, Haddonfield, NJ, Feb
ruary1, 1978 

J. Wesley McWilliams, Philadelphia, PA, Septem
ber 2, 1977 

'16 

'17 

'18 

'21 

'22 

'23 

'24 

'25 

'26 

Hon. FrankL. Pinola, Kingston, PA, April19, 1977 
Hon. Robert L. Warke, Atlantic City, NJ 

Harry G. Lenzner, Trenton, NJ, March 6, 1977 
Richard H. Woolsey, Philadelphia, PA, October 
30, 1977 

Barnie F. Winkelman, Merion, PA, March 11 , 1978 

Harry Balis, Philadelphia, PA, 1972 

Francis H. Bohlen, Jr. , Bryn Mawr, PA, October 18, 
1977 

Hon. Leo H. McKay, Sharon, PA, February 5, 1978 
Sybil U. Ward, Wilmington, DE , March 31,1977 

Cadmus Z. Gordon, Jr., Juneau, Alaska, july 10, 
1977 

David Stock, Pompano Beach, FL, October 10, 1977 

George E. Letchworth, Jr., Philadelphia, PA, March 
5,1978 
George E. Hackney, Far Hills, NJ, April 15, 1974 

Dan J. Kelly, Syracuse, NY, July 27, 1977 
Matthew Rankin, Chester, PA, January 2,1978 
Otto W. Woltersdorf, Philadelphia, PA, February 
8, 1978 

Katherine Merlin 

For many of us, Katherine Merlin was the Office of Alumni Affairs . Loyal, changeless amid change - a 
figure of order, certainty, permanence-she was always there, handling the routine chaos of this office 
almost effortlessly and without pressure. Mrs. Merlin joined the Law School in 1966 and, in her time, 
worked with three directors of alumni affairs and with three deans. At one point, when this office was 
directorless, she singlehandedly ran Law Alumni Day-a gargantuan feat. The aura that was Katherine 
Merlin will remain around the alumni office for a long time. Her genuine warmth, gentle wit, and dignified 
presence are remembered with affection and with joy . 
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'27 Albert J. Drucker, Jenkintown, PA, December 30, 
1977 

'28 John I. Kent, Meadville, PA, November 22,1977 

'28 Hazel F. Lowenstein, Philadelphia, PA, January 
14,1978 
A. Allen Simon, Jenkintown, PA, August 30, 1977 

'29 joseph R. McFate, Pittsburgh, PA, January 23, 1977 
Daniel Miller, Bryn Mawr, PA, january 2,1978 

'30 Norman J. Kalkeim, Wyncote, PA, july 21, 1977 
Carlon M. O'Malley, Sr., Scranton, PA, March 
12,1978 
Herman Krakovitz, Philadelphia, PA, November 
3,1977 

~31 Adelbert S. Schroeder, Ambler, PA, August 19, 1977 
Howard G. Stutzman, Tower City, PA, May 4, 1977 

'32 Herbert N. Shenkin, Philadelphia, PA, April 1977 

'33 William ). Mahaney, Sharon, PA, September 4, 
1977 
Frederick J. Scott, Sarasota, FL, March 14, 1978 

'34· Lou is W. Cramer, Wyncote, PA, November 16, 1977 
Milton C. Sharp, Philadelphia, PA, September 22, 
1976 

'35 Alfred R. Jackson, Muncy, PA, june13, 1977 
Allen J Levin, Philadelphia, PA, April18, 1977 

'37 Hon. John L. Bowman, Denver, PA, November 2, 
1977 

'38 Erwin Lodge, Philadelphia, PA, December 9, 1977 

'39 James W. Brown, Jr., Glenside, PA, September 
10,1977 

'40 AndrewS. Moscrip, Rome, PA, Jar;,uary18, 1978 

'47 John C. Hambrook, Easton, PA, October 16, 1977 
Edward West, Jr., Winslow, WA, july 5,1977 

'48 Thomas J. Moore, Philadelphia, PA, October 3, 
1977 
Robert M. Mountenay, Perkasie, PA, June 15, 1977 
Marvin D. Perskie, Wildwood Crest, NJ. October 
23,1977 
Albert E. Turner, Ill, Dallas, PA, January 19,1978 

'51 Thomas H. Stewart, Berwyn, PA, November 3,1977 

'52 John S. Fisher, II, Indiana, PA, May 2, 1977 
Harry N. Moran, Jr., Norristown, PA, February 11, 
1978 

'59 Mrs. Louanne Schafer Childs, Van Wert, OH, No
vember 20,1977 
Dr. Robert H. Levy, New York, NY, May 13, 1977 

'60 Bernard H. Lundy, Fort Washington, PA, june 20, 
1977 
David E. Seymour, Philadelphia, PA, January 11, 
1978 

'64 Donald G. Farrel, Chicago, IL, january 6,1978 
Charles M. Marshall, New Hope, PA, May 19, 1977 

'65 Ronald ). Brockington, Philadelphia, PA, February 
21,1978 

'71 Matthew Verlich, Pittsburgh, PA, November 3,1977 
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