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BACKGROUND

The Journal of Law & Social Change (JLASC) is a progressive, student-run journal and seminar that espouses a broader, interdisciplinary approach to challenge social injustice.  JLASC publishes works from scholars, practitioners, activists, and students that present thoughtful analysis of current social issues with implications beyond the legal community.

This coming year, JLASC will publish two issues containing articles, essays, and at least one student work.  We will also publish a third issue as part of the annual Sparer Symposium.  The Sparer Symposium draws together some of the most influential public interest scholars and practitioners in the United States. It is organized with our support by the Toll Public Interest Center.  Next year's symposium will be its 30th anniversary.  Our broad mission attracts submissions from a diverse range of scholars and practitioners around the world, which provides us with flexibility in selecting articles and shaping each individual journal issue.  

JLASC seeks to maintain our differences from traditional journals by encouraging a more comprehensive experience.  All members participate in journal decision-making and leadership opportunities.  JLASC members, including Associate Editors, are directly involved in article evaluation, selection, and editing.  Unlike traditional journals, JLASC members read all of the submissions and decide as a group which articles we would like to publish.  This amounts to reading and evaluating three to five articles per week (at approximately 50-75 pages each).  Members engage in in-depth discussion of articles during JLASC’s weekly seminar, which runs throughout the academic year.  During these seminars, Senior Editors (3Ls) give 10-15 minute presentations on legal topics of their choosing to the other JLASC members, who are expected to actively participate in the presentations.  Members vote on articles to determine which we will publish.

JLASC members receive three (3) academic credits for their work over the year: one (1) credit for editing, and two (2) credits for participating in the weekly seminar.  JLASC does not require a student comment.  However, space is reserved in each publication for student work.

Journal of Law & Social Change’s Mission:

To generate a robust scholarly discourse that explores the relationship between law and social justice, and is oriented toward improving and strengthening this relationship for the betterment of a diverse array of individuals and communities – especially those who lack the power and resources to effectively voice their unique experiences, needs, aspirations and opinions – so as to influence law and public policy.  To produce a law journal that emphasizes practicality in its articles as well as demonstrates a particular concern for the relationship between scholarship and the real-life application of scholarly arguments.

Application Instructions

The application for membership consists of the following parts, explained in more detail below: 1) personal statement; 2) resume; 3) article evaluation; and 4) short article edit.  Please submit the completed application by email to Kate Unger (unger.katie@law.upenn.edu) and Nate Vogel (nvogel@law.upenn.edu) by 5:00 P.M. on Friday, August 6, 2010.  If you have any questions about the application or the application process, please do not hesitate to email either Kate (who is a transfer student herself) or Nate.
Please submit the materials for your application in the following order:
1)  Personal Statement:  The personal statement may be about anything.  Radical originality is not required nor is a chronology of your good deeds.  We are interested in learning about why you chose to come to law school, what you hope to do with your degree, and why you are interested in JLASC and why you'd be a good fit for our journal.  The statement should be 1-2 double-spaced pages max.

2)  Resume

3)  Article Evaluation (Attachment A):  Please read, but not edit, the attached excerpt from Sexual Abuses of Power. We received the article this year and it generated heated controversy among JLASC members.  Now we want your opinion.  Read the article in a way that allows you to answer the following questions in a clear, concise, and thoughtful way.  The evaluation should be 3-5 double-spaced pages max.

A) What is the article’s topic?  Is the subject “hot” or timely?

B) What is the point of the article?  Does it embrace a “JLASC” perspective?  Why or why not?

C) Does the author engage in analysis, reach an original conclusion, or make suggestions, or does the piece simply present information?

D) What specifically did you like about it (if anything)?  What specifically did you dislike about it (if anything)?

E) How much editing (Blue Book and content) would be required, if this were to be published?

F) Do you want to see this piece published in JLASC?  Why or why not?

G) Please include anything else you find relevant.

4)  Article Edit (Attachment B):  Please edit the attached excerpt from The Mystery of Mitigation: What Jurors Need to Make a Reasoned Moral Response in Capital Sentencing.  You should edit for content, as well as Blue Book citation format.  Please use “track changes” for your edit.  If you come to an impasse, just note the problem and how you would go about resolving it.

5)  Journal Preferences (Attachment C):  Mark the appropriate box indicating your preference.  Please note that we do have a preference for students marking box A, although we will offer a small number of provisional acceptances to students marking box B.  Whether you select option A or option B, you will receive an answer from JLASC before the registration period for the Writing Competition ends.

Attachment A

(Just Evaluate.  No Need to Edit.)

Note: The following excerpt is for evaluation purposes only, and should not be used outside this evaluation.

SEXUAL ABUSE OF POWER

INTRODUCTION

In January 2010 The U.S. Department of Justice published the findings of a recent survey it conducted; the National Survey of Youth in Custody quantifies the scope of the daunting problem of sexual abuse of power. The survey defines sexual victimization as any unwanted sexual activity between youth and all sexual activity between youth and staff. The data indicate that 10.3% of youth (2, 730 victims) in confinement facilities had been sexually victimized by facility staff. Surprisingly, 6.4% of youth (1, 710 victims) reported neither any force, threat of force, or other explicit forms of coercion, nor offers of favors, protection, drugs or alcohol in exchange for engaging in the sexual activity.

 These findings, however, are merely the tip of the iceberg, as they demonstrate only one facet of the overall phenomenon of sexual abuse of power. People in various professional and institutional settings endure many forms of unwanted sexual acts that are perpetrated against them by people in positions of power.
 These perpetrators abuse their power, authority, trust, influence, and dependence to obtain sexual intercourse. In this Article, I use the phrase “sexual abuse of power” to refer to the different expressions of this phenomenon; these include various coercive pressures stemming from professional and institutional relationships that place victims in fear of non-physical harm (professional, institutional or economic injuries) and result in sexual submission.  

Sexual abuses of power vary significantly in the degree of abuse and coercion that they demonstrate. They include a wide range of sexual misconducts. On one end of the coercion spectrum we find the first category of cases, namely, public officials who explicitly threaten to inflict harm, if their sexual demands are refused on victims whose personal liberty is legally confined such as suspects and inmates.
 On the other end we find a second category: owners of private businesses who merely propose sexual relations to their employees, making neither threat nor mentioning any employment-related decision.
 These different misconducts, however, share some distinctive features: first, the perpetrator engages in unilateral sexual conduct with another person by exploiting that other person’s body for the purposes of his own gratification, arousal or sexual pleasure, and against the will of that other person, thus resulting in substantial harm. Second, submission to unwanted sexual acts is not obtained by consent. Rather, intimidation and coercive pressures stemming from the disparities in powers between the parties induce mere acquiescence. 

Yet, current laws fail to properly capture these features by offering an overall doctrinal framework that would criminalize such abuses of power. Despite many years of reform in rape law, various forms of sexual abuse of power continue to leave many victims without redress or legal remedy.
 Furthermore, most of these abuses remain outside the scope of criminal regulation.
 Current laws offer only partial and insufficient remedies to the problem of sexual abuse of power; criminal charges are sometimes brought regarding cases in the first category, which incorporates egregious and transparent examples of sexual abuse.
 An abuse of power model, which acknowledges the effects of the disparities in positions between the parties, is often employed to criminalize these cases.
 The cases in the latter category, however, are typically not criminalized.
 Criminal charges are rarely brought in the seemingly ambiguous and less transparent cases of sexual abuse of power.
  From a criminal law perspective, these cases are to be found at the peripheries of law, as they lie outside the hard-core of egregious sexual misconduct. 

When many sexual abuses of power are not viewed as justifying criminalization, civil laws come into play; civil suits for damages and professional codes of ethics are often employed whenever professional and institutional relations are exploited to induce sexual submission.
 In the workplace and in an academic setting, sexual abuses of power are typically treated in courts as merely one form of sexual harassment, which may be appropriate for intervention under Title VII or Title IX of the Civil Rights Act of 1964   outlawing employment and education discrimination because of sex.
 

We must question, however, whether these civil remedies are a sufficient response to the criminal wrongs perpetrated in sexual abuse of power cases. Indeed, they are insufficient in coping with the specific harms that result from these abuses. Furthermore, they are far too weak and cannot offer an inclusive legal tool that would help diminish this phenomenon. 

This Article evaluates whether current laws are taking into account the experiences of victims of sexual abuse of power and the full extent of harm they suffer. It contends that they do not. It further argues that sexual abuse of power induced by fears and pressures stemming from professional and institutional relations is a wrongful conduct that warrants its own definition and criminal sanctions above and beyond those currently available. The current legal frameworks, however, have distracted both legislatures and scholars from dealing with the harms inflicted by these abuses, thus obfuscating the need to provide an adequate legal response to them. 

Current views fail to acknowledge that since coerced sex in these settings provide a poignant example of sexual abuse of power, it should be criminalized like other forms of sexual abuse of power. It further obfuscates the close similarities between sexual abuses of power in the workplace and in an academic setting and sexual offenses that typically occur in comparable professional and institutional settings, such as in cases where police officers coerce sex on unwilling suspects. Legislatures and commentators alike have failed to consider the application of one doctrinal framework that would allow criminalizing these various forms of sexual abuse of power. An abuse of power model has never been extended beyond the context of official abuse of authority to encompass similar abuses in cases in which formal authority to enforce obedience is lacking, such as in the workplace and in an academic setting. Moreover, the current focus on the right to sexual autonomy has distracted reformers and legislatures from capturing two fundamental rights: the right to remain free from sexual coercion and the right to enjoy sexual integrity.

This failure to properly address the harms of different forms of coerced sex through the criminal law lens is precisely the reason why this Article focuses on these sexual abuses of power so often overlooked by criminal law. Indeed, although at the margins of criminal law, their significance and the harms they inflict are certainly not marginal. The Article’s key goal is to take up the challenge of separately addressing these subtler and less transparent types of sexual abuse of power by providing an inclusive doctrinal model that would enable their criminalization. 

This Article’s main thesis is that these different forms of sexual abuse of power can and should be treated as criminal conduct, and, in particular, as one subcategory of sexual offenses. The Article contends that all sexual abuses of power inflict similar harms stemming from the perpetrator’s wrongful conduct, and therefore may justify criminalization. This Article further argues that sexual abuses of power should not only be viewed as one form of unwanted sexual relationship, as they are typically viewed today, but also as a prominent example of a nonconsensual sexual relationship. 

The Article proposes a comprehensive doctrinal model that would also enable criminalizing cases that typically lie outside the boundary of criminal sexual misconduct. By offering an overall legal response to the problem of sexual abuse of power, the model draws neither on threats to harm the victims nor on the perpetrators’ or the victims’ features including the question of official abuse of authority. In particular, the Article argues that this model may equally apply to those categories of sexual abuses of power that traditionally have not been viewed as amounting to criminal conduct, mainly in the workplace and in an academic setting where the victims are competent adults. 

The Article takes up this task by challenging the current definitions of two key notions --authority and consent-- and by proposing the adoption of modified definitions for them. Under current criminal laws, the construction of the notion of power is typically limited to incorporate only the official authority to enforce and command obedience. This Article argues that the definition of “authority,” for the purposes of the criminal prohibition, should be more broadly construed to enable criminalizing additional expressions of power that stem from trust, influence, dominance, and dependency. This definition would acknowledge that power includes the capacity to influence and to dominate the actions and decisions of vulnerable adult victims by subjugating their will to that of the powerful perpetrator and inducing their submission to unwanted sexual demands.  

Second, this Article makes the connection between sexual abuses of power and the definition of consent to sexual relations. In particular, it contends that consent to sexual relations is not obtained when it is induced by sexual abuse of power. Instead, pressures and intimidation stemming from the abuse of power, authority, trust, and dependence induce apparent consent. The Article suggests that current views of consent have distracted our attention from asking the right questions. A key question this Article attempts to grapple with therefore is not whether technical permission or authorization of the sexual act was given, but rather why. It explores the reasons for the decision to give permission; only then can it be determined whether this permission in fact qualifies as valid consent. The Article therefore proposes adopting a modified definition for the notion of consent to sexual relations, one that would capture the link common to all sexual abuses of power: that consent to sex is not obtained when it is induced by fears and pressures stemming from sexual abuse of power. 

The Article proceeds as follows: part I demonstrates that sexual abuses of power provide a prominent example of harmful sexual conduct. It suggests that when Justice Kennedy refers in Lawrence v. Texas
 to “people who are situated in relations in which  consent is not easily refused” he is alluding to sexual abuses of power in professional and institutional relationships. It further contends that current legal understanding of sexual abuses of power as consensual is misguided because it is based on a mistaken understanding of consent to sexual relations. 

Part II examines the poignant problem of apparent consent to sexual relations by defining it as “permission or authorization to engage in sexual acts, either by the complainant’s express words or by her behavior, which is given for any reason other than the complainant’s positive willingness.” It challenges the contemporary definition of consent by arguing that, under current judicial decisions, this definition is flawed. The decision in State v. Baby
 best illustrates this problem by focusing exclusively on the objective expressions of consent, and by viewing consent as encompassing merely permission rather than a mutual decision that indicates willingness. In response to these drawbacks, this part offers a modified definition of consent that encompasses both the subjective perception of the complainant’s willingness as well as its objective manifestations.

Part III exposes the links between sexual abuse of power and the definition of consent. It reveals that consent is not obtained when it is induced by sexual abuse of power, authority, trust, influence, and dependence because permission to engage in sexual acts is affected by fears and pressures and is merely apparent. To demonstrate this claim, this part compares and contrasts abuses of power by public officials and by private employers to show that these abuses share similar features and thus justify criminalization. 

Part IV proposes the adoption of a comprehensive sexual abuse of power model; it articulates the prohibition’s two key components, namely, disparities in powers in professional and institutional relations and the exploitation/abuse element. It further articulates several circumstances that illustrate this exploitation and emphasizes the divergence from community standards of expected and acceptable conduct, and the departure from professional norms. This part demonstrates that expanding the definition of sexual coercion to include those pressures and fears stemming from professional and institutional settings would allow criminalizing various forms of abuse of power, above and beyond those that are currently acknowledged as criminal conduct, including in the workplace and in academic settings.

Attachment B

(Edit for Content & Blue Booking)

I. INTRODUCTION

Mitigation – the empathy-evoking evidence that attempts to humanize the accused killer in death penalty cases – remains a mystery some three decades after the Supreme Court mandated individualized sentencing in capital cases.
  Few have seen its power, its transformative capacity to enable jurors to feel human kinship with someone whom they have just convicted of a often monstrous crime. It would be rare for an individual juror to sit on more than one case where mitigating evidence was presented in the penalty phase of a capital trial.  Indeed, in 20 years of federal death penalty proceedings, very few judges presided over more than one penalty proceeding.
  Some of the most experienced public defenders specializing in capital cases have presented mitigating evidence only a handful of times over their long careers.  Even mitigation specialists – the capital defense team members who give undivided attention to the client’s life-history investigation – have few opportunities to observe penalty proceedings; to watch the entire courtroom drama unfold.

Yet we know that mitigation works. Life verdicts in cases involving horrendous loss of life demonstrates that death sentences are never automatic of inevitable. High-profile examples include the cases of Lee Boyd Malvo, the so-called “Beltway Sniper;”
 Zacarias Moussaoui, the alleged 20th hijacker of 9/11;
 and Terry Nichols, tried twice (in federal and then state court) for the Oklahoma City bombing.
  More mundane examples occur week after week in courtrooms across the country, as jurors choose life sentences for serial killers, cop killers, child killers, and others guilty of the most reviled and abhorrent crimes. While concerns about wrongful convictions have dramatically altered the public policy debate on capital punishment, mitigation evidence has continued to bring life sentences even in the face of overwhelming evidence of guilt.
  Mitigation is intangible and highly variable in the weight assigned to it by different individuals.  Nonetheless, both courts and capital defense practitioners have over several decades articulated standards for mitigation investigation.  This article will explore how those performance standards have developed.

II. WHAT IS MITIGATION?

Capital punishment has been an option in 38 states as well as in federal and military prosecutions in the post-Furman era,
 and there have been multiple statutory definitions of mitigation.  Some capital statutes fail to define mitigating factors at all.
  More typically, there are lists of statutory mitigating factors, such as age at the time of the crime and the absence of a significant history of prior criminal convictions. Many statutory factors focus on the circumstances of the crime (victim participation or consent; relatively minor participation; duress or domination) or the defendant’s mental state at the time of the crime (extreme mental or emotional disturbance; impaired capacity to appreciate right from wrong or conform one’s conduct), while making clear that the mitigating mental conditions do not rise to the level of affirmative defenses.
  Some statutes include a broad catchall as well,
 often with no guidance beyond the magic word itself, mitigation. Sadly, the statutory frameworks have tended only to confuse lawyers and judges, and to obscure the fundamental point that mitigation has no boundaries under the 8th Amendment requirement of individualized selection for society’s punishment of last resort.
 The breadth of mitigating evidence has been clear since the U.S. Supreme Court in 1976 rejected the mandatory sentencing statutes enacted in Louisiana and North Carolina, and established that individualized sentencing is a constitutional requirement when the punishment is death.
  The Court began defining what constitutes mitigation and it did so in the broadest conceivable terms (e.g. speaking of the ‘diverse frailties of humankind’ as the source of mercy and empathy):

A process that accords no significance to relevant facets of the character and record of the individual offender or the circumstances of the particular offense excludes from consideration in fixing the ultimate punishment of death the possibility of compassionate or mitigating factors stemming from the diverse frailties of humankind.  It treats all persons convicted of a designated offense not as uniquely individual human beings, but as members of a faceless, undifferentiated mass to be subjected to the blind infliction of the death penalty.

Decades earlier, the writer Arthur Koestler spoke of the “shuddering recognition of a kinship” which evokes the response “here but for the grace of God, drop I” in the fact of a condemned prisoner at the gallows.
  The diverse frailties bestow the kinship of humanity.  We all have them, to varying degrees, but for most of us the protective supports of family and society along with our individual strengths offset those frailties.  The frailties are overwhelming for many capital clients and the supports are absent.  Eighth Amendment jurisprudence confers compensatory protection to allow life-and-death decision makers to extend compassion on an individual basis.

In 1978, Sandra Lockett challenged the constitutionality of the Ohio capital statute, claiming it did not allow the sentencing judge to consider as mitigating factors her character, prior record, age, lack of specific intent to cause death, and relatively minor role in the crime.  In Lockett v. Ohio, the Court concluded that the Eighth and Fourteenth Amendments require that the sentence “not be precluded from considering, as a mitigating factor, any aspect of the defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.

When a trial court in Oklahoma refused to consider as a matter of law a teenager’s emotional disturbance and turbulent family history because these factors “did not tend to provide a legal excuse” from criminal responsibility, the Court made clear that mitigation in penalty is something different:

We find that the limitations placed by these courts upon the mitigating evidence they would consider violated the rule in Lockett. Just as the state may not preclude the sentence from considering any mitigating factor, neither may the sentence refuse to consider, as a matter of law, any relevant mitigating evidence.

The opinion is eloquent in distinguishing responsibility from punishment considerations:

“But youth is more than a chronological fact. It is a time and condition of life when a person may not be susceptible to influence and to psychological damage. Our history is replete with laws and judicial recognition that minors, especially in their earlier years, generally are less mature and responsible than adults…Even the normal 16-year-old customarily lacks the maturity of an adult. In this case, Eddings was not a normal 16-year-old; he had been deprived of the care, concern, and paternal attention that children deserve. On the contrary, it is not disputed that he was a juvenile with serious emotional problems, and had been raised in a neglectful, sometimes even violent, family background. In addition, there was testimony that Eddings’ mental and emotional development were at a level several years below his chronological age. All of this does not suggest an absence of responsibility for the crime or murder, deliberately committed in this case. Rather, it is to say that just as the chronological age of a minor is itself a relevant mitigating factor of great weight, so must the background and mental and emotional development of a youthful defendant be duly considered in sentencing.”

Mitigating evidence can’t be limited to the pre-offense time frame. It can embrace redemption and post-offense “good adjustment” in jail. In Skipper v. South Carolina, the court held that the defense should have been permitted to introduce such evidence even though it “would not relate specifically to petitioner’s culpability for the crime he committed” because “there is no question but that such inferences would be ‘mitigating’ in the sense that they might serve as a basis for a sentence less than death.”
 The Skipper Court succinctly defined mitigation as “any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.”

Justice O’Connor went on in Penry v. Lynaugh,
 to reaffirm “the principle that punishment should be directly related to the personal culpability of the criminal defendant”
 in capital cases. She state, “rather than creating a risk of an unguided emotional response, full consideration of evidence that mitigates against the death penalty is essential if the jury is to give a ‘reasoned moral response to the defendant’s background, character, and crime.”
  Howarth has developed this analysis of the reasoned moral response in her study of the role of gender in capital juries.
 She has stressed the need for personalized responsibility and individualized, contextualized decision-making in sentencing determinations.
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Journal Preference

(    )
A) JLASC is my first choice.  If accepted to JLASC, I will accept or reject the offer within 48 hours.  I will not participate in the writing competition if I accept my offer.
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�	 See, National Survey of Youth in Custody, the Bureau of Justice Statistics in the Office of Justice Programs, available at: � HYPERLINK "http://bjs.ojp.usdoj.gov/index"��http://bjs.ojp.usdoj.gov/index�. The survey, which was mandated by the Prison Rape Elimination Act, reveals that an estimated 12% of adjudicated youth in state operated and locally or privately operated juvenile facilities, 3,220 victims, reported experiencing one or more incidents of sexual victimization by another youth or by facility staff. 2.6% of youth (700 victims) reported an incident involving another youth, 10.3 % (2, 730 victims) reported sexual contact with facility staff. In addition, approximately 95% of these victims reported that they had been abused by female facility staff.


�	 See, generally, STEPHEN SCHULHOFER, UNWANTED SEX: THE CULTURE OF INTIMIDATION AND THE FAILURE OF LAW (Harvard University Press, 1998) (Hereinafter: SCHULHOFER).


�	 See, e.g., State v. Felton, 339 So. 2d 797 (La.,1976) (a police officer who forced a woman to have sexual intercourse with him by threatening to arrest her).


�	 See, e.g., State v. DiPetrillo 922 A. 2d 124 (R.I., 2007) (an employer who coerced sex on his employee).


�	 See, SCHULHOFER, supra note 2 at 1-16 (discussing various examples of sexual abuses of power that remain outside the scope of criminal regulation). 


�	 Id


�	 See, e.g., State of Ohio v. Cummings, 1990 WL 40018 (Ohio App. 10 Dist., 1990) (a police officer who coerced sex on a DUI suspect). 


�	 See, generally, WAYNET LaFAVE, SUBSTNTIVE CRIMINAL LAW § 17.3 coercion (discussing legislative reforms that criminalize sexual abuses of authority).


�	 See, SCHULHOFER, supra note 2 at 112 (suggesting that criminal law is not always the best tool for regulation).


�	 Id.


�	 Id, at 206-226 (discussing various forms of civil regulations that might apply when psychiatrists and psychologists abuse their professional power to induce their patients’ submission to sexual demands).


�	 Title VII of the Civil Rights Act of 1964 provides: “It shall be unlawful employment practice for an employer…to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin…” 42 U.S.C section 2000e- 2 (a) (2000). Title IX of this Act provides that “no person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to, discrimination under any education program or activity receiving federal financial assistance. “20 U.S.C section 1681 (a) (2000)


	 


�	 See, Lawrence v. Texas, 539 U.S. 558, 123 S. Ct. 2472 (U.S. 2003), at 578 (Hereinafter: Lawrence) (holding that the case does not involve persons who might be injured or coerced, but rather adults who with full and mutual consent from each other engaged in sexual practices common to a homosexual lifestyle.)


�	 See, Baby v. State, 171 Md. App. 329, 910 A. 2d 477 (Md. App. Oct. 30, 2006), Baby v. State 172 Md. App. 588, 916 A. 2d 410 (Md. App. Feb. 9, 2007, vacated by: State v. Baby, 404 Md. 220, 946 A. 2d 463 (Md. Apr. 16, 2008) (Hereinafter: Baby).





�	See Greg v. Georgia, 428 U.S. 153 (1976) (finding constitutional Georgia’s reenacted death penalty statute in part because it allowed for mercy based on individualized consideration).


�	See John Ritter, Death Penalty Uneven Across USA, USA Today, Nov. 30, 2004, at A8, available at http://www.usatoday.com/news/nation/2004-11-30-deathpenalty_x.htm. The federal government has only executed three people since reinstatement of the federal death penalty in 1988.


�	See Elaine Quijano and Mike Ahlers, Jury Sharply Split in Sparing Sniper Malvo, CNN.com, December 24, 2003, http://www.cnn.com/2003/LAW/12/24/sprj.dcsp.malco.trial/index.html.


�	See Jerry Markon and Timothy Dwyer, Jurors Reject Death Sentence for Moussaoui, Washington Post, May 4, 2006, at A01


�	See Tim Talley, Religion Credited in Nichols Jury’s Choice, Wash. Post, June 3, 2004, at A12; See also Tony Clark, Nichols Gets Life for Oklahoma Bombing, CNN.com, June 12, 2004, http://www.cnn.com/US/9703/okc.trial/nichols.sentence/ (last visited May 15, 2008).





�	See, e.g., Alex Kotlowitz, In the Face of Death, N.Y. Times Magazine, July 6, 2003 at section 6 (discussing the impact of mitigating evidence in the case of Jeremy Gross, convicted of a convenience store robbery murder that was recorded in its entirety on videotape, and depicting mercy-dispensing jurors as “The New Abolitionists”).


�	John Ritter, supra n. 2. In Furman v. Georgia, 408 U.S. 238 (1972), the Supreme Court found that all the capital statutes then in place violated the Eighth and Fourteenth Amendments by allowing unfettered discretion in selecting which defendants would be subject to capital punishment.  This Article discusses the modern era that began with statutes enacted to correct the constitutional infirmities identified in Furman.


�	See, for example, DEL. CODE ANN Title 11, § 4209 (2006); GA. CODE ANN. § 17-10-30 (2007); IDAHO CODE § 19-2515 (2006); OR. REV. STAT. ANN. § 163.150 (West 2007); S.D. CODIFIED LAWS § 23A-27A-1 (2007); TX. CRIM. PROC. ANN. § 37.071 (Vernon 2007).


�	See, for example, ALI Model Penal Code § 210.6 (Proposed Official Draft 1962).  Statutory mitigating factors generally track the language proposed by the Model Penal Code.  See, e.g., the statutory lists in 18 U.S.C.A. § 1392(a) (2008); ALA. CODE § 13A-5-51-52 (1975); ARIZ. REV. STAT. ANN. § 13-703-G (2007); ARK. CODE ANN. § 5-4-605 (2007); CAL. PENAL CODE § 190.3 (West 2007); COLO. REV. STAT. ANN. § 18.1.3-1201(4) (West 2007); FLA. STAT. ANN. § 921.141(6) (West 2007); 720 ILL. COMP. STAT. ANN. 5 § 9-1.c (West 2007); IND. CODE § 35-50-2-9.c (West 2007); KAN. STAT.  ANN. § 21-4626 (2006); KY. REV. STAT. ANN. § 532.025(2)(b) (West 2007); LA. CODE CRIM. PROC. ANN. art. 905.5 (2007); MD. CODE. ANN., CRIM. LAW § 2-203(h)(2) (West 2007); MISS. CODE ANN. § 99.19.101(6) (West 2007); MO. ANN. STAT. §565.032.3 (West 2007); MONT. CODE ANN. § 46.18.304 (2007); NEB. REV. STAT. § 29-2523(2) (2007); NEV. REV. STAT. ANN. § 200.035 (West 2007); N.H. REV. STAT. § 630.5.VI (2008); N.J. REV. STAT. § 2C:11-3.c(5) (2008); N.M. STAT. ANN. § 31-20A-6 (West 2007); N.Y. PENAL LAW § 125.27.9 (McKinney 2007); N.C. GEN. STAT. ANN. § 15A-2000(f) (West 2007); and Gregg v. Ga., 428 U.S. 153, 195 at note 44 (1976) (quoting the model penal code with approval).


�	See e.g., ALA. CODE § 13A-52 (1975) (nothing that “[i]n addition to the mitigating circumstances specified in Section 13A-5-51, mitigating circumstances shall include any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant offers as a basis for a sentence of life imprisonment without parole instead of death, and any other relevant mitigating circumstance which the defendant offers as a basis for a sentence of life imprisonment without parole instead of death.”);  CAL. PENAL CODE § 190.3(k): “Any other circumstance which extenuates the gravity of the crime even though it is not a legal excuse for the crime”; COLO. REV. STAT. ANN. § 18.1.3-1201(4)(l) (West 2007) (allowing “[a]ny other evidence which in the court’s opinion bears on the question of mitigation.”); IND. CODE § 35-50-2-9.c.8 (accepting “[a]ny other circumstance appropriate for consideration.”); LA. CODE CRIM. PROC. ANN. art. 905.5(h) (1978) (allowing “[a]ny other relevant mitigating circumstance.”)  MD. CODE. ANN., CRIM. LAW § 2-203(h)(2)(viii): “Any other fact that the court or jury specifically sets forth in writing as a mitigating circumstance in the case.”; MONT. CODE ANN. § 46.18.304(2) (1985) (stating that “[t]he court may consider any other fact that exists in mitigation of the penalty.”); 18 U.S.C.A. § 1392(a)(8) (allowing “[o]ther factors in the defendant’s background, record, or character or any other circumstance of the offense that mitigate against imposition of the death penalty.”);  NEV. REV. STAT. ANN. § 200.035.7 (allowing “[a]ny other mitigating circumstance” to be considered); N.H. REV. STAT. ANN. § 630.5.VI(I) (1990) (finding that “[o]ther factors in the defendant’s background or character mitigate against imposition of the death sentence.”)  N.J. REV. STAT. ANN. § 2C:11-3.c(5)(h) (1985) (allowing “[a]ny other factor which is relevant to the defendant’s character or record or to the circumstances of the offense.”);  N.Y. PENAL LAW § 125.27.9(f) (1978): Any other circumstance concerning the crime, the defendant’s state of mind or condition at the time of the crime, or the defendant’s character, background or record that would be relevant to mitigation or punishment for the crime”);  OKLA. UNIF. JURY INSTRUCTIONS – CRIM. § 4-79 (“In addition, you may decide that other mitigating circumstances exist, and if so, you should consider those circumstances as well.”); 18 U.S.C.A. § 1392(a)(8) (allowing “[o}ther factors in the defendant’s background, record, or character or any other circumstance of the offense that mitigate against imposition of the death penalty.”).


�	Over the past three decades, the U.S. Supreme Court has distinguished between the eligibility phase of capital cases (i.e., which classes of murder are “eligible” for the death penalty), where the post-Furman jury’s discretion must be channeled and limited to “ensure that the death penalty is a proportionate punishment and therefore not arbitrary or capricious in its imposition,” and the selection phase (i.e., which defendants will be sentenced to death), where the Supreme Court requires “a broad inquiry into all relevant mitigating evidence to allow an individualized determination.”  Buchanan v. Angelone, 522 U.S. 269, 275-276 (1998).





�	See Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976).





��
	Woodson, 428 U.S. at 304.





��
	Arthur Koestler, Reflections on Hanging, 167 (1956), as quoted in Witherspoon v. Illinois, 391 U.S. 510, 520 (1968), n. 17.





��
	See Russell Stetler and Kathleen Wayland, Capital Cases – Dimensions of Mitigation, The Champion at 31 (June 2004), available at http://www.nacdl.org/public_test.nsf/UNID/59817EB51D5CB78EC20066F78C?OpenDocument.





��
	438 U.S. 586, 604 (1978).





��
	Eddings v. Oklahoma, 455 U.S. 104, 113-14 (1982).





��
	Id. at pg. 115-16.





��
	476 U.S. 1, pp. 4-5 (1986). 





��
	Id. at 6 (which quotes Eddings, 455 U.S. at 110).





��
	492 U.S. 302 (1989).





��
	Id., 319.





��
	Id. at 328 (quoting California v. Brown, 479 U.S. 538, 545 (1987). (J. O’Connor concurring).





��
	Howard, Joan W., Deciding to Kill: Revealing the Gender in the Task Handed to Capital Juries, 1994 Wis. L. Rev. 1345 (1994) (discussing the emotionally charged nature of capital sentencing).








