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INTRODUCTION

The question of how to address the threat to intemmalt&ecurity posed by States
attempting to acquire nuclear weapons is at the he#ineagsue as to whether and to what
extent other States should be able to unilaterally@niprce without explicit authorization to
do so from the United Nations Security Council. Tésue came to the forefront of international
debate following the decision of the United States hadJnited Kingdom to undertake military
action in Iraq in March 2003 without the explicit authatiza of the Security Council.

" Law Dept. London School of Economics and PoliticaéSce, Ph.D. (exp. June 2007), former Legal Officer for
the United Nations High Commissioner for Refugees

! For a formal statement of the U.S. position théitl a right to use force preemptively “even if uncetyain
remains as to the time and place of the enemy’skattaee the National Security Strategy of the Uniteatest of
America, at 18, Mar. 16, 2008&yailable athttp://mwww.whitehouse.gov/nsc/nss/2006/nss2006.pdf, in which
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Concerns about the nuclear intentions and capabitibsth Iran and North Koréand the
potential for future terrorist attacks continue to hgjiithe gravity and import of this question.

The struggle between the United Nations for both lehgeesd control over States’ use
of force, on the one hand, and States’ desire to use @tside the auspices of UN
authorization, on the other, is not new. HopestttaiJN would take center stage in ensuring
international peace and security after the Cold Waewbkattered after both the 2003 military
action in Iraq and NATO’s humanitarian interventiorkKimsovo in 1999 occurred without
Security Council authorization. As a result, the ¢ffeness of the UN and the UN Charter
rules on the use of force were questioned. While sah@ags have postulated that these rules
are ineffective’ States nevertheless endorsed the importance of sestduing the 2005 World
Summit meeting of Heads of State at the United Naiiohgew York. The final document for
the Summit “reiterate[d] the obligation of all Meml&tates to refrain in their international
relations from the threat or use of force in any mesiinconsistent with the Charter of the United
Nations"and “reaffirm[ed] that the relevant provisions of Qiearter are sufficient to address the
full range of threats to international peace and secufit

While Heads of State were willing to assert a rightise force as collective security via
the Security Council, in cases of human rights viotetjahey did not address the use of force to
respond to external threatsThe 2005 World Summit Outcome document considers the use of
force by States to counter a threat emanating frasthan State only at a general policy level.
The key theme, throughout the relevant paragraphs, eetheality of the United Nations
Charter; the document actually cites the principles anggsas of the United Nations contained
in article 1 of the UN Chartér.States also “stress[ed their] commitment to mestitlism,”
“reaffirm[ed] the authority of the Security Councillaged to issues of international peace and
security, and “note[d] the role of the General Assgmidhting to the maintenance of
international peace and security in accordance withelegant provisions of the Chartér.”

However, States avoided two key issues that have engehsignificant debate over the
use of force. The former Secretary-General, Kofi#m posed the dilemma in his March 2005
report,In Larger Freedom: Towards Development, Security and Human Rights foviidh
was provided to States in preparation for the World Surhriiihe report, which took the
findings of a high-level panel of experts convened afdheer Secretary-General's request as

President Bush reiterates his position on pre-emptiotagted in the National Security Strategy of the Uhite
States of the United States of America, 41 |.L.M. 147®1(S2002).
2 Public awareness of possible plans by the U.S. vggeted by an article in the New Yorker magazine writign
Seymour HerschSeeSeymour Herschlhe Iran PlansNEw YORKER, Apr. 17, 2006.
% John Yoo, for example, contends that “virtually ateimational legal scholars think that the Kosovo, Afgjistan,
or Iraq wars have left the UN Charter system iretatt John YoolUsing Force 71 U. GiI. L. Rev. 729, 746
(2004).
#2005 World Summit Outcom@.A. Res. 60/1, 1 77, 79, U.N. Doc. A/RES/60/1 (Oct. 24, 2006 2005 World
Summit Outcome document essentially charts a path fdrfeathe United Nations in the myriad of areas disalisse
?t the 2000 Millennium Summit and proposes structural changhs United Nations.

Id. 1 139.
jThe topic of the “Use of force under the Charteheftynited Nations” is covered in 4 paragraplts.f 77-80.

Id. 1 77.
®1d. 1 79-80.
° The Secretary-Generah Larger Freedom: Towards Development, Security and Human Rights folelVered
to the General Assembly.N. Doc. A/59/2005 (Mar. 21, 2005) [hereinafport of the Secretary-Gengrallhe
report was drafted as a follow-up to the 2000 Millennium Suramd in preparation for the 2005 Summit Meeting.
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its inspiration° spotlights the issue of the right to use force preeniptivedefend against an
imminent threat and also the issue of the right tofams® preventively to defend against a non-
imminent or latent thredt. Not only did States fail to provide any guidance onetissues, but
they did not even suggest that this area requires furtbaurssion.

A proposed paragraph that “recognize[d] the need to cordisaessing principles for
the use of force, including those identified by the far®ecretary-General,” was deleted during
the discussion¥ As a result, States have deliberately bypassed antopijtgtto further clarify
the development of international law on the use afdatespite the impending threats to
international peace and security.

The former Secretary-General's two questions arad@e to serve as the catalyst for the
elucidation of article 51 of the UN Charter, which po®s the only legally acceptable
justification for the use of force by a State agaamgither State without UN Security Council
authorization:® Any military action taken by a State against tdstsror a State developing
nuclear weapons, without UN Security Council approval, dibkély be justified by the acting
State as the exercise of its right to self-defensgewarticle 51** in order not to be construed as
a violation of the prohibition on the use of forcentained in article 2(4) of the UN Charter.
After all, States do not wish to be perceived as tngjanternational law. The right to use force
in self-defense then becomes the crucial focal poitite struggle between the UN and States
for control over the use of force in addressing currgatnational threats.

This article, therefore, steps back from current essemfocus on the legal framework
governing the use of force in self-defense (paftdind the weaknesses in the international
standards (part I1). In acknowledgement that this rightires further clarification, two
different approaches are then evaluated as possible foeausiressing such weaknesses.
States’ creation of new treaty or customary inteonal law is considered as one option (part

19 A more secure world: Our shared responsibility: Report of the Segr&eneral’s High-level Panel on Threats,
Challenges and Chang®).N. Doc. A/59/565 (Dec. 2, 2004) [hereinafigeport of the High-level Parel

" The Secretary-Gener&eport of the Secretary-Generalipranote 9, 1 122. It should be noted that the former
Secretary-General’s use of the term “pre-emptivelyfediffrom that of U.S. President Bush. The former&ary-
General is referring to cases where there is an mantithreat, whereas President Bush is referringtoeat that is
more removed in time.

2 The wording was originally contained in paragraph 47 ofxtadt Outcome Document of the high-level plenary
meeting of the General Assembly of September 2005 suldnbiytthe President of the General Assembly. U.N.
Doc. A/59/HLPM/CRP.1 (June 8, 2005).

13 Article 51 provides that “[n]othing in the present Caghall impair the inherent right of individual or eaflive
self-defence if an armed attack occurs against a Mediltbe United Nations, until the Security Council haleen
measures necessary to maintain international peacseguority. Measures taken by Members in the exerttbéso
right of self-defence shall be immediately reportech®o$ecurity Council and shall not in any way affeet th
authority and responsibility of the Security Council unitier present Charter to take at any time such actiagh a
deems necessary in order to maintain or restoreniatienal peace or security.” U.N. Charter art. 51.

14 Christine Gray notes that since the Military andaRilitary Activities case, “states have taken dargvoke
Article 51 to justify their use of force. They do s@ewhen this seems entirely implausible and to invitiee
stretching of Article 51 beyond all measure.HRGSTINE GRAY, INTERNATIONAL LAW AND THE USE OFFORCE99

(2d ed. 2004).

15 Article 2(4) provides: “All Members shall refrain ihdir international relations from the threat or abtorce
against the territorial integrity or political independerof any state, or in any other manner incondistéh the
Purposes of the United Nations.” U.N. Charter arpa2a. 4.

'8 This article does not consider, however, the isswehat “counter-measures analogous to but short of self-
defence” may be taken in response to “forcible measiret of an armed attack” as Dinstein terms th&me

Y ORAM DINSTEIN, WAR, AGGRESSION AND SELF-DEFENCE174(3d ed. 2001).
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[Il) and several alternative approaches, under the agspidee United Nations, are also
evaluated (part IV).

l. THE LEGAL FRAMEWORK

The right to use force in self-defense is a normithaghtly woven into the overall legal
framework of the use of force. Consideration of sugihtytherefore, should first be placed
within this general context. The starting point faredaboration of the legal structure on the use
of force must begin with the traditional referencettcle 38(1) of the Statute of the
International Court of Justice (ICJ).

Article 38(1) identifies the sources of law that arédéocused by the ICJ in rendering
decisions. This article has also become widely aedeps$ the definitive pronouncement of the
sources of international laly. The first two sources enumerated in this articletlaeetwo
primary sources created by States, “international @ations, whether Vgeneral or particular” and
“international custom, as evidence of a general pmeiicepted as law® Thus, these two
sources are employed to construct the legal framewotkeouse of force.

A. Treaty Rules

Treaty rules on the use of force are of a unique charadten compared with those for
other topics of international law. They are found idlocument that is the most consequential
treaty among States, the United Nations CharterotNer area of international law has such a
momentous foundation. While on the one hand, this lent®rity and import to the laws on
the use of force, it also poses other problems, suttreadifficulty of modifying the legal rules.

The principal rule on the use of force is containedticla 2(4) of the Charter, which
provides a considerable limitation on the use of ficStates? It states that: “All Members
shall refrain in their international relations frahe threat or use of force against the territorial
integrity or political independence of any state, aang other manner inconsistent with the
purposes of the United Nation&”

Article 2(4) is not an absolute prohibition; the UN&tter specifies three exceptions.
Two of the three, the right to individual and collectsedf-defense, are detailed in article 51
which provides that: “Nothing in the present Chartedismpair the inherent right of individual
or collective self-defense if an armed attack occurg;sga Member of the United Nations

The third exception is found in Chapter VII of the Chadnd concerns enforcement
action authorized by the United Nations Security Couniditder Chapter VII, once the Security
Council has determined that there is a threat to thegpdreach of the peace, or an act of

" See, e.g. MALCOLM N. SHAW, INTERNATIONAL LAW 66 (5th ed. 2003) anddRALYN HIGGINS, PROBLEMS AND
PROCESS INTERNATIONAL LAW AND HOw WE USEIT 17-18 (1994).

18 Statute of the International Court of Justice, art18&une 26, 1945, 59 Stat. 1055.

!9 This provision went further than any previous inteioral agreement in prohibiting the use of force. The
Covenant of the League of Nations, the United Natipnstlecessor, had not prohibited war between States, but
only provided a mechanism intended to allow Statesswive the underlying dispute prior to actually resorting to
war. The 1928 Kellogg-Briand Pact contained a declarétyddtate parties that they “condemn recourse to war fo
the solution of international controversies and regeuhas an instrument of national policy in thelatiens with
one another.” However, it did not cover the use afdahat was not a “war.” Albrecht Randelzhoferticle 2(4)

in 1 THE CHARTER OF THEUNITED NATIONS: A COMMENTARY 115-16 (Bruno Simma ed., 2d ed. 2002).

20 U.N. Charter art. 2, para. 4.
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aggression, it may recommend measures that do not intlidwuse of armed force, such as the
severance of economic or diplomatic relatihsr may authorize the use of armed fofceNo
other exception to article 2(4)’s prohibition on the as@rce is foreseen under the UN Charter.

B. Customary International Law Rules

While the United Nations Charter contains the foumatetifor the international legal
rules on the use of force, customary internationallaies also make a significant contribution
to the legal framework. The prohibition on the uséate, contained in article 2(4) of the UN
Charter, is a rule of customary international law isrelven considered to have the statusi®f
cogenswhile the right to use force as a measure of individuabllective self-defense,
contained in article 51 of the Charter, is recognizeal @sstomary law rigft Customary
international law also contributes two rules relatethe right to self-defense that are not found
in the UN Charter. First, measures of self-defensst ioe proportionate to the armed attack.
Second, such measures must be necessary to respofil to it.

[l T HE WEAKNESSES IN THE LEGAL RULES ON THE RIGHT TO USE FORCE IN SELF-
DEFENSE

The legal framework related to the use of force, als mibst areas of international law, is
not a seamless one. UN Charter rules and custontargational law rules overlap on certain
principles, such as the general prohibition on the u$ercé and the right to use force in self-
defense against an armed attack. This does not posgaifigant problem; to the contrary, it
can actually ensure a more comprehensive applicatitredégal rules as is evidenced by the
ICJ’s holding in the Nicaragua case where although tlen&s unable to apply the UN Charter
rules relevant to the use of force, it was able toyaegplilar rules of customary international
law.?*> The rules also complement one another on some pdiatsexample, the customary
international law rule, that measures used by a Statelfrdefense must be necessary and
proportionate to the threat, delimits the responseaies, which employ force against an armed
attack, under article 51 of the UN ChartgrHowever, a crucial question about the scope of this
legal framework emerges from the intersection of cuatgnmternational law and article 51 of
the UN Charter, as will be seen below.

In addition, the lack of clarification by States oé tieach, parameters and content of the
right to use force in self-defense has resulted in antl@gun the standards. This lack of
elucidation differs sharply from the approach taken byeStaith respect to the prohibition on

ZLU.N. Charter art. 41.

2|d. art. 42.

% Military and Paramilitary Activities in and againsiciragua (Nicar. v. U.S.), 1986 1.C.J. 190, 193 (June 27).
[hereinafter Military and Paramilitary Activities].

4 Sedd. at 194; Legality of the Threat or Use of Nuclear Weap@usisory Opinion, 1994 1.C.J. 41 (July 8); Oil
Platforms (Iran v. U.S.), 2003 I.C.J. 74 (Nov. 6). Thagples of “necessity” and “proportionality” are derived
from the Caroline incidentSeeinfra note 34 for a brief summary of the incident.

% The United States made a reservation to the ICJ&djation for disputes arising under multi-lateral treaties
Therefore, the ICJ could not consider the claims mgddidaragua that arose under the UN Charter or otheii-mul
lateral treaties to which the United States and Migaa were parties. However, since Nicaragua asserteith¢ha
United States violated customary international ruleatefnational, the ICJ was able to assess Nicaragiaims
under customary international law. Military and Paldary Activities, supranote 23, at 69.

%6 | egality of the Threat or Use of Nuclear Weapanmranote 24, at 41.
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the use of force provided for in article 2(4) of the UNa@er. In the case of article 2(4), States
have attempted, through the General Assembly, to defime specifically what is included in
the prohibition on the threat or use of force. Tl&al Assembly has adopted a series of
illuminating instruments including the 1970 Declaration ondfyles of International Law
concerning Friendly Relations and Co-operation amongg$Sta accordance with the Charter of
the United Nation$! the 1974 Definition of Aggressidfi,and the 1987 Declaration on the
Enhancement of the Effectiveness of the PrincipRedfaining from the Threat or Use of Force
in International RelationS. While these resolutions are non-binding, they do guide a
influence State behavirand have been cited by the International Court ofciuSt

In contrast, only the 1987 Declaration on the Enhannenfehe Effectiveness of the
Principle of Refraining from the Threat or Use of é®m International Relations refers to a
right of self-defens&’ Paragraph 13 of the Declaration provides that “States the inherent
right of individual or collective self-defense if an &unattack occurs, as set forth in the Charter
of the UN.” Thus, the provision, while reinforcingetliiew that article 51 of the Charter
contains the basis for the right to self-defensés faiprovide any further elaboration on the
scope, limits or substance of the right.

A. The Intersection of Article 51 and the Customary Law Rule
on the Right To Use Force in Self-Defense

One of the most notable problems with determiningstimpe of the right to use force in
self-defense derives from a lack of clarity as toitkeraction between the right to self-defense
under the UN Charter’s article 51 and the pre-existingoouesty international law rule. At its
core, the debate concerns whether and to what extmgtomary international law right to self-
defense was incorporated into the UN Charter’s pravigio self-defense through the reference
to an “inherent right of individual or collective seliéfense” in this article. If article 51 contains
the definitive statement on the law, then the rightise self-defense is limited to responses to
“armed attacks” by States. To the extent that theomesy international law right survived and
was fused, as an “inherent right” into article 51 tlaguably, the right to use force in self-
defense is broadened substantially and as some wouldamainty include the right to respond
to imminent threats, non-imminent latent threatse\@n a right to protect nationals abroad.

This dispute remains open and extremely relevant. Permp®of a broad and narrow
construction of article 51 refer to the status of custgrmternational law at the time of the
drafting of the UN Charter in support of their positiondews conflict as to whether, at such

" Declaration on Principles of International Law cerming Friendly Relations and Cooperation among States i
accordance with the Charter of the United Nationg,. Res. 2625 (XXV), U.N. Doc. A/8082 (Oct. 24, 1970).

%8 Definition of Aggression, G.A. Res. 3314 (XXIX), U.N. ©0A/9831 (Dec. 14, 1974).

% G.A. Res. 42/22, U.N. Doc. AIRES/42/22 (Nov. 18, 1987).

30 However, despite these elucidations about the meaniAgiofe 2(4), there is still discussion about its scdpe,
particular whether armed attacks which are not agaiedterritorial integrity or political independence dbiamte

are still permissible.

31 See, e.g.Military and Paramilitary Activitiessupranote 23, at 11 193, 195 (discussing how the ICJ looked for
theopinio juris of States for customary international law ruleshia General Assembly resolutions concerning the
1970 Principles of International Law concerning Friendiaons, G.A. Res. 2625upranote 27 and the 1974
Definition of Aggression, G.A. Res. 331gypranote 28).

%2 G.A. Res. 42/22supranote 29.
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time, the customary right to self-defense was broduser the right articulated in article 51 of the
UN Charter®®

The argument most frequently used in support of the posiiaira broader right to self-
defense existed than that contained in article 51 of/tteCharter is the Caroline cdSe Of
particular interest is an 1841 letter written by Mr. RhWebster, the U.S. Secretary of State, to
Mr. Fox, the British Minister in WashingtoR. Mr. Webster’s letter was accepted by the British
authorities as setting forth general principles in @angsa of law, namely, that self-defense was
justified where there is “a necessity of self-defems#ant, overwhelming, leaving no choice of
means, and no moment for deliberation” and that thgoresive action was not “unreasonable or
excessive; since the act, justified by the necessiglf-defense, must be limited by that
necessity, and kept clearly within "

The formulation of the principle of necessity, corgdimn Mr. Webster's 1841 letter, was
acknowledged by the International Military Tribunal atrBimberg as providing the criteria for
an act of self-defense in the case of an immingatiat’ On this basis, it has been argued that
the right to self-defense includes a right to use fard¢be case of an imminent attack and
perhaps even a right to protect natiorials.

The ICJ addressed the problem of the interplay bettheecustomary and UN Charter
rules on self-defense in its Military and Paramilitawtivities decision, but instead of
disentangling the sources, the Court essentially integththe two. The Court stated that
“Article 51 of the Charter is only meaningful on thesisahat there is a ‘natural’ or ‘inherent’
right and it is hard to see how this can be anythihgrathan of a customary nature, even if its
present content has been confirmed and influenced bgttaeter.®® Thus, the Court confirmed
that a customary international law right of self-degsurvived the creation of the UN Charter.
However, the Court did not delve into whether this austy right is more extensive than the

¥ See for example, the differing views of Bowett and Browntbncerning the customary international law right to
self-defense at the time of the drafting of the UN i@#ra Bowett finds that the customary internatidaal right
was broader than the Article 51 right and that Articlevas not included in the Charter in order to restrichsuc
customary right but rather to preserve regional arrangenier defense. Derek BowetEL$-DEFENCE IN
INTERNATIONAL LAW 182-93 (1958). Brownlie claims that the delegations aSHreFrancisco conference on the
UN Charter believed article 2(4) was to be an absghrdbkibition on the use of force and that self-defenae to be
an exceptional right. Moreover, he finds the custonr@grnational law right to be much closer to thecketbl
right. SeelAN BROWNLIE, INTERNATIONAL LAW AND THE USE OFFORCEBY STATES 273-75 (1963).

34 The British were fighting Canadian rebels in conmectiith the Canadian Rebellion of 1837. A group largely
comprised of Americans took possession of an islanddrNiagara River from which they launched attacks en th
Canadian shore and British ships. The Caroline, aerfuan ship, supplied the force on the island with arnmasne
from the U.S. side of the river. In the night of Bexber 29th, a British force seized, set fire and tbeswed the
Caroline into the current of the river, which resdlie its descent into Niagara Falls. R.Y. Jennifigie Caroline
and McLeod Case82 Av. J. NT'L L. 82, 83-84 (1938).

% Letter from Mr. Webster to Mr. Fox (Apr. 24, 1841), 2QrBSH AND FOREIGN STATE PAPERS 1129, 1137-1138
(1840-41).

% Letter from Lord Ashburton to Mr. Webster (July 28, 184®) BRrITISH AND FOREIGN STATE PAPERS 195, 195-

96 (1841-42).

37 Judicial Decisions Involving Questions of Internationav—International Military Tribunal (Nuremburg),
Judgement and Sentences, A1ER. J. NT'L. L. 172, 205 (1947). The Tribunal utilizes the necessitgroi in
evaluating whether Germany was compelled to attack Nomvarder to prevent an invasion by the Allies.

38 SeeGRAY, supranote 14, at 98.

%9 Military and Paramilitary Activitiessupranote 23, § 176.
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right provided in article 51 of the Chartéand expressly avoided a determination of whether the
scope of the customary right to self-defense includeasbef force in response to an imminent
threat of armed attack.

This lingering conflict between the two views on tlght to self-defense leaves the
scope of the right ambiguous and open to the assertitheiynited States that it includes a
preemptive right? Some scholars have even reached back into their@airadident to support
a preemptive right to self-defense. When the Britigdirdged the Caroline, it was docked and
therefore not positioned to carry out an immediateckftalthough the British were convinced
that the ship would be used for future attatkhese facts have been used to justify an attack in
self-defense where future attacks are anticipated butoarienminent'* Given the lack of
consistent state practice and an unatganio juris on the scope of the right to use force in self-
defense, the Caroline case tends to be the most aativersource invoked to justify a broad
customary international law right.

B. Ambiguities in Treaty and Customary International Law Standards

A second and more pervasive problem within the legaldveork is that the content of
article 51 and the companion customary internationaktandard have not been clarified.

1. MEANING OF“ARMED ATTACK” IN ARTICLE 51

Even the requirement of an “armed attack,” which therfrational Court of Justicg,
States and scholars uniformly agree does trigger a aggltdefense under customary
international law and article 51 of the UN Chartesusceptible to a variety of interpretations, as
to who must carry out the “armed attack” and what theerd of the “armed attack” must be,
which in turn affect when self-defense may be used.

a. Who Must Carry Out the “Armed Attack”

Given that the UN Charter is a treaty among Stéteslogical that the requirement of an
“armed attack” in article 51 covers attacks by Statéswever, the issue that is debated,
particularly since September 11, 2001, is whether groups erdudis, and in particular
terrorists, can be said to carry out “armed attacks” utiie article as well.

“0 Randelzhofer notes that the ICJ only distinguisheccker1 from customary international law on the right to
self-defense in the Military and Paramilitary Actigi case with respect to the obligation in Article &ieport to
the Security CouncilSeeRandelzhofersupranote 19, at 790.

“1 SeeMilitary and Paramilitary Activitiessupranote 23, § 194. The ICJ declined to make such a deternminiatio
a recent case as welbeeArmed Activities on the Territory of the Congo (D.®ongo v. Uganda) 2005 I.C.J. 143
(Dec. 19, 2005) [hereinafté&trmed Activities on the Territory of the Cohgo

“2 SeeSeptember 2002 and March 2006 National Security Strategg tfrthied States of America documents,
supranote 1, at 18. Gray has noted that the UK has useéntmeof preemption in connection with Operation
Enduring Freedom but not with respect to action takenaiq. ISeeGRAY, supranote 14, at 178 n.86.

“3 Letter from Lord Ashburton to Mr. Webster (July 28, 1942pranote 36, at 197.

“ For example, Sofaer argues that the necessity prirfoiprailated by Mr. Webster in his 1841 letter should apply
to preemptive attacks where “the state on whosedeynitre-emptive action is contemplated is not respos $abol
the threat involved, and is both able and willing toaapropriately to prevent the threat from being redlize
Abraham SofaerOn the Necessity of Pre-emptjdat EUR. J. NT'L.L. 209, 220 (2003) (Italy).

> SeeMilitary and Paramilitary Activitiessupranote 23, at § 195 (stating that the right to self-defen'sibject to
the State concerned having been the victim of an éattack”).
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The International Court of Justice has espoused a defiof “armed attack,” which it
claims is derived from customary international #vand which is founded upon the concept of
traditional armed forces linked to a State. In itstRhy and Paramilitary Activities decision, the
Court stated that an “armed attack” includes “not meaxetipn by regular armed forces across
an international border, but also “the sending by obemalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts ofdrforce against another Stafé.n its
decision in the Legal Consequences of the ConstructiatWall in the Occupied Palestinian
Territory case in 2004, the Court held that Israel doesane a right to self-defense since the
occupied Palestinian territory is not a State and fthexeactions taken by the Palestinians could
not be considered to be “armed attacksThus, pursuant to the Court’s holdings, non-
traditional armed attacks, by small groups or individuatsunder the authority of a State, such
as dissidents or terrorists, would not qualify as “arnteatks” since the individuals or groups
are not sent by or on behalf of the State. Assalteattacks without the requisite link to the
State do not constitute a sufficient basis for seléadsd under article 51 or customary
international law according to the Court.

Although the degree of such link between the State analttéieking forces is not entirely
clear, what does emerge from the ICJ’s decisionisitiderlying idea that to be internationally
responsible, a State must have carried out the aatithe@cts must be attributable to the State
in some manner. As the Court clarified, the Statalvessentially need “effective control of the
military or paramilitary operations in the course dfieh the alleged violations were
committed.*® However, some scholars argue that article 51 of tizt€r does not specifically
mention that the attack must be by a StAtes contrasted with article 2(4), and others have
seized upon Security Council resolutions 1368 and 1373, whichaslepged shortly after
September 11, 2001, as support for the view that an “arnsakdtunder article 51 of the UN

*8 The Court, in framing its definition of “armed attackyioted from the definition contained in the General
Assembly’'s Resolution 3314 on the Definition of Aggressighich it considered reflected customary international
law. Id.

“d.

“8 |Legal Consequences of the Construction of a WallénGbcupied Palestinian Territory, Advisory Opinion, 2004
[.C.J. 139 (July 9). In addition, the ICJ has addressedsisgiself-defense in three other cases, but did not
elaborate upon the content of the right in those cdsethe Armed Activities on the Territory of th@@yo case, in
which the Democratic Republic of the Congo (DRC) ckxdthat Uganda had perpetrated illegal armed activities on
its territory, the ICJ evaluated the validity of Ugaredeaim to self-defense as well as a similar claynthie DRC
against Uganda’s counter-claim. The Court concluded thatlégal and factual circumstances for the exerciae of
right to self-defense by Uganda against the DRC werpmsent” but accepted the DRC’s claim to self-defense.
Armed Activities on the Territory of the Congapranote 41, at 1 147, 304. In thegality of the Threat or Use of
Nuclear Weaponsase, the court responded to the question posed by tleeabAssembly, “Is the threat or use of
nuclear weapons in any circumstances permitted undenattenal law?” The Court held that it was unable to
“reach a definitive conclusion as to the legalitylgality of the use of nuclear weapons by a Stateiexdreme
circumstance of self-defense, in which its very swawwould be at stake.legality of the Threat or Use of Nuclear
Weaponssupranote 24, 1 97. In the Oil Platforms case, the Cowréwed whether a U.S. attack on Iranian oll
platforms could be justified as self-defense. Thus, thet@onsidered whether factually the U.S. had produced
sufficient proof of an armed attack. It concluded thetwhS. had not met the standard of praofl Platforms

(Iran v. U.S.), 2003 I.C.J. 11 64-72 (Nov. 6.).

“9 Military and Paramilitary Activitiessupranote 23, at { 115Butcf. Prosecutor v. Dusko Tadic, Case No. IT-94-
1-A (Judgment), 38 I.L.M. 1518, 1 115-145 (July 15, 1999) (disagreeingh&tlCJ’s employment of the
“effective control” test and believes that the progt@ndard should be one of “overall control”).

*0 Ruth WedgwoodThe ICJ Advisory Opinion on the Israeli Security Fence and the Lif@slf-Defense99 Av.
JUR. INT'L. L. 52, 58 (2005).
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Charter, can be committed by a non-State organizatiosh as a terrorist grodp.The Caroline
case has also been cited in support of this View.

b. Nature of the “Armed Attack”

The ICJ’s decision in the Military and Paramilitargtiities case left a host of other
guestions and issues, related to what the content“afimed attack” must be, unanswered.
Who must be killed? Would civilians be sufficient or wabafficials of the government need to
be affected? Can the attack be merely the killing efmerson on the territory of another State?
What level of deaths, crudely put, would be required? dgfficient to harm infrastructure or
property in the territory of the State and if so, houch damage would have to be done? Does
injuring a State’s nationals or property on the higls g#an another State constitute an armed
attack and in such case, who and what would have tddiketl and what would have to be the
degree of such attack?

In other words, significant ambiguity exists as to vand what must be attacked, where
such persons or things must be attacked, and the s¢hke attack. One of the few points of
reference on these issues, besides the Military aradrifiéary Activities case, is the Oil
Platforms case. This case suggests that attacks aneroial vessels of a State as well as
vessels of another State, which sailed under the fltgedState that was attacked, might
constitute sufficient targets. Apart from this poihk tlecision in the Oil Platforms case, which
IS primasrsily factually based, fails to provide any relakcidation of the concept of “armed
attack.’

Debate also centers on the issue of whether srtedikat which do not individually rise
to the level of an “armed attack,” could be grouped togethder the “cumulation of events”
approach and in this way considered to be an “armedkdttdde I1CJ in its decisions in the
Military and Paramilitary Activities, Oil Platformsnd Armed Activities on the Territory of the
Congo cases. suggests that the “cumulation of events” theory couldseel by a State to justify
the use of force in self-defenSehut the Security Council in its 1964 resolution concertiieg
Harib Fort did not agree with this approaéh.

°1 SeeThomas FranchWhat Happens Now? The United Nations after |@gAv. J. NT'L. L. 607, 610 (2003).
See alscChristopher Greenwoothternational Law and the Pre-emptive Use of Force: Afghanistan, Al-Qaith,
Irag, 4 AN DIEGOINT'L. L.J. 7, 17 (2003).

2 Greenwoodsupranote 51. However, the background to the Caroline @adehe correspondence between Mr.
Webster and Mr. Fox and between Lord Ashburton and Mhste belie this interpretation of the Caroline case
The attacks against the British were part of a reirelithin British territory and the rebels were Biit subjects.

In addition, Mr. Webster notes in a letter sent to FMbx that the rebels were partaking in a civil wanyirich
Americans had taken the side of the rebels. LettApdf 24, 1841 from Mr. Webster to Mr. Fogypranote 35, at
1134. Thus, these rebels were more akin to Basque sefsanatthechneyan rebels fighting against the authsritie
than to Al Qaeda operatives committing terrorist acts.

3 The General Assembly’s 1974 Definition of Aggression jores that “[a]n attack by the armed forces of a State
on the land, sea or air forces, or marine and atdlef another State” constitutes an act of aggressioA. Res.
3314,supranote 28, at  3(d).

> Armed Activities on the Territory of the Congapranote 41, at  146.

°> Military and Paramilitary Activitiessupranote 23, at § 231; Oil Platformsipranote 24, at { 64.

6 SeeS.C. Res. 188, U.N. SCOR, 19th Sess., U.N. Doc. S/5650 9Afp864) and U.N. SCOR, U.N. Doc. S/5635
(Apr. 9, 1964).
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In addition, there is no international mechanismdietermining which State is the
aggressor and which the vicfifrso as to clarify which State is entitled to use darcself-
defense® Therefore, as Franck says, the tendency is “telaftst and lie.*

2. THE RESPONSE TO ANA RMED ATTACK”

The requirements, articulated in Mr. Webster’s lettehe Caroline case, that the
measures taken in response to the armed attack mustdssaey and proportionate in order to
be lawful, are not entirely clear either. The I€3he Nicaragua case, although concluding that
there was no “armed attack” to justify the U.S. claincollective self-defense, still determined
that the requirements of necessity and proportionalitglationship to the U.S. response were
not met. The Court, however, did not elaborate upowcahéent of the legal principles, but
instead applied them to the faflsSimilarly, in its decisions in the Oil PlatformsdaArmed
Activities on the Territory of the Congo cases a# asits advisory opinion in the Legality of
the Threat or Use of Nuclear Weapons case, the Gehiig citing the standards of necessity
and proportionality, did not explain their contéht.

With respect to the necessity requirement, some gshd&m that this means that
“attempts at achieving a peaceful solution have already kbxhausted? Implicit in this
formulation is the idea that force is only to be used &st resotf and as an extreme measure.
However, others find that such an approach cannot bedphll situation§? The criterion
that the response to an “armed attack” must be propatéids even less well defined than that
of necessity. A basic question related to the princpleroportionality is whether, in deciding
what measures of force should be used in self-defenseyr@cshould be taken of the threat of
attack in the future, past attacks or both.

These concepts, according to Gray, have not been discoegch by scholars since the
determination in actual cases is normally a factuaforHowever, without any guidance on the
application of the principles of necessity and proportiyn&tates are free to interpret them to
suit their needs, as was demonstrated by the U.Sampiliction in Afghanistan. Moreover, just
as there is no mechanism for determining whetheate $& authorized to use self-defense, there
is no mechanism for determining whether the measusgsinself-defense meet the necessity
and proportionality requirements.

>’ Thomas FranckWho Killed Article 2(4)64 Av. J. NT'L. L. 809, 811 (1970).

*8 The Security Council may review the basis for analto self-defense and the issue might come beforeXthe |
but this occurs on a case-by-case basis since thaceriegular mechanism for the review of such claims.

* Franck,supranote 57, at 811.

€0 Military and Paramilitary Activitiessupranote 23, at 1 194, 237.

®1 Legality of the Threat or Use of Nuclear Weapangranote 24, at § 41-3. However, the Court stated thag to b
proportionate, the self-defense must comply with intéonal humanitarian law rulesArmed Activities on the
Territory of the Congpsupranote 41, 1 1470Qil Platforms supranote 24, at | 74-7.

62 Antonio Cassesdhe International Community’s Response to TerrorB&INT’L & Comp. L.Q. 589, 597
(1989). Dinstein also follows this approach. He stétasthere must be “a necessity to rely on forcegsponse
to the armed attack) because no alternative meamsliefss is available.” INSTEIN, supranote 16, at 184.

63 Cassesesupranote 62, at 596.

64 OSCARSCHACTER, INTERNATIONAL LAW IN THEORY AND PRACTICE, 152-3 (1991).

8 GrAY, supranote 14, at 121.
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3. OTHER | SSUES

Article 51 also provides that self-defense is permissibil the Security Council takes
action.” Thus, there is a duty to discontinue using forself-defense once the Security
Council has acted. However, this phrase raises quest®to what constitutes “action.” While
arguably, the Security Council does not have to authamitary measures in order to have
taken “action,” it is not clear whether a generallygsed Security Council resolution demanding
that the parties cease hostilities would suffice orthdrethe resolution would have to refer to a
termination of the right to self-defense or authooreequire States to take measures. If States
are not clear on when the Security Council has undertagon then they would feel free to
continue their military action in self-defense.

The right to employ collective self-defense raisesynadrihe same issues mentioned
above, but also introduces several particular onesle\iia 1CJ stated in the Military and
Paramilitary Activities case that an “armed attack&sloot include “assistance to rebels in the
form of the provision of weapons or logistical or ateepport,®® the Court did not elaborate
further, thus leaving a significant gray area as to dredbther types of assistance, and if so
which ones, by a third State to a non-State erditgh as rebels or a terrorist group, attacking
another State could constitute an “armed attack.” Irtiaddit is not clear, following the
decision in theMilitary and Paramilitary Activitiescase, whether the victim State must make a
timely declaration of an attack and formally requesstssce from a third Stafé.

I"l. P OSSIBLE LEGAL APPROACHES BY STATES TO RESOLVE SUCH WEAKNESSES

Despite States’ desire to sidestep a prime opportunitheeeptember 2005 World
Summit, to suggest the need for the further developmenteshational law principles related to
the use of force and to indicate aspects for its devedoprthey now could pursue two
traditional means to develop the international lawsrole the right to use force in self-defense:
first, the creation of new treaty rules; or secohd,dreation of new customary international law
rules.

A. New Treaty Rules

The drafting of a new treaty provides one means faeSta further refine the right to
use force in self-defense. However, States have mevised or supplemented the UN Charter
rules on the use of force by a later treaty, althotigh have created disarmament treaties that
concern the means available for waging armed corifigiarticular on the prohibition of the use
and production of certain weapons, including nuclear, bicédgind chemical weapoffs.

® The ICJ in the Military and Paramilitary Activitiesse stated “the Court does not believe that theeporé
“armed attack” includes not only acts by armed bandsevbgch acts occur on a significant scale but also
assistance to rebels in the form of the provisiowezipons or logistical or other support.” Military aradd&military
Activities, supranote 23, at 195. Although the wording of the Court is aditoluted, the ICJ essentially
expressed the idea that an “armed attack” does not indludéiens where assistance to rebels takes the form o
weapons, logistical aid, or other support. However pitilds have made more sense for the ICJ to say th&tdie
is internationally responsible for the armed attackulh its contribution since the provision of assiséaincand of
itself, does not constitute an armed attack.

*" Seeid. 1 199.

% Examples include the Comprehensive Nuclear Test BaryT @ept. 24, 1996, U.N. Doc. A/50/1027, Annex; the
Convention on Prohibitions or Restriction on theld§ Conventional Weapons which may be deemed to be
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Despite States’ willingness to adopt General Assenglsiglutions on the prohibition on
the use of force, as mentioned above in sectiortdakeS have demonstrated a distinct
unwillingness to turn such resolutions into a treatyickvivould formally bind them. In
addition, they have been unable to reach agreemehearotlification of further standards on
the right to self-defense and have not acted, by nefahe General Assembly, to have the topic
referred to the International Law Commission for pesgive development.

Practically speaking, the amendment of any of the UBkt€h provisions would be
extremely difficult; this would require a vote of two+tts of the 192 States in the General
Assembly and ratification by two-thirds of the memBeaites, including all five permanent
members of the Security Countll.As a result, it is unlikely that States will take thigiative to
clarify the content of the rule on the use of forcself-defense through the creation of a new
treaty.

B. New Customary International Law Rules

The possibility of States creating new customary magonal law rules to resolve
ambiguities in the present rules on the use of forselirdefense also has several deficiencies.
First, customary international law rules in this aaeaslow to develop. Second, there are
fundamental difficulties with determining when a new rfleustomary international law has
been created related to the use of force. Untilrtermational Court of Justice has clearly
acknowledged in a decision that a new customary intematiule exists, debate over the
existence of the rule generally continues unabated asehaiars.

Divergences in views, as to when a new customargnatienal law rule has been
established, are due to the difficulty in determining witeme is sufficienopinio jurisand state
practice to establish the rule. The law on the udero&, and more specifically the right to self-
defense, is also open to the criticism that statetipesis being established and unduly
influenced by a few militarily assertive Staf8swhile, from a legal standpoint, action by a
single State could create customary internationalfléere is sufficienbpinio juris, one of the
profound hurdles in the area is in determining exacthtlhdrehere is sucbpinio juris of other
States. The natural places to look to determine wiaaéShbelieve are votes on Security Council
and General Assembly resolutions related to such udescef However, votes in these bodies
are often based on political rather than legal coraiaers and thus, unless a General Assembly
resolution specifically states that it is articulatiegal principles, it could not be relied upon as
evidence of sufficienbpinio juris,

Customary international law rules also have the dis#dge of frequently being of a
general nature and, therefore, would not necessari thevspecificity to resolve the particular
difficulties related to the right to self-defense.

Excessively Injurious or to have Indiscriminate Effggtgh Protocols I, I, and Ill), Oct. 10, 1980, 1342 U.N.T.S.
137; the Convention on the Prohibition of the DevelaptmBroduction, Stockpiling and Use of Chemical Weapons
and on their Destruction, Jan. 13, 1993, 1974 U.N.T.S. 45; ar(@iotieention on the Prohibition of the
Development, Production and Stockpiling of Bacterial @iatal) and Toxin Weapons and on their Destruction,
Mar. 26, 1975, 1015 U.N.T.S. 163.

9 U.N. Charter art. 108.

"0 While Vaughan Lowe does not have any difficulty withtoosary international law reflecting the interests an
concerns of the States that most actively use f@tdes that are not so active would likely not taleestime view.
SeeVaughan LoweThe Iraq Crisis: What Nowb2 NT'L & CowmpP. L.Q. 859, 863 (2003).
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V. M EANS FOR THE UNITED NATIONS TO CONTRIBUTE TO THE RESOLUTION OF SUCH
WEAKNESSES

The United Nations furnishes a logical place to looknie@ans to clarify the international
law rules on self-defense. Since only States cateisternational law, the role of the United
Nations, by definition, is limited to facilitating thprocess. The question then becomes one of
identifying the proper UN body and its means to do so.

A. The Potential Role of United Nations Bodies

The first logical body to turn to is the General AsBmwhich has the key role in the
development of international law under the UN Chartpecifically, the role of the General
Assembly is to “initiate studies and make recommendsifionthe purpose of . . . encouraging
the progressive development of international law ancbitiification.”* This UN body does not
generally carry out this work itself, but instead asstgesdevelopment of international law
topics to the International Law Commission, whicbrgated only a few years after its own
formation/? While the International Law Commission has drafigiitles on a variety of topics,
it has never addressed the issue of the use of fand, as mentioned above, there does not
presently appear to be any initiative to assign thigestibo the Commission by the General
Assembly’*

Moreover, if the General Assembly attempted to forteusdandards in a resolution at
this time, there is a risk, given the General Assgsipblitical nature, that it would be
compelled to draft a document at the lowest common deadoni Thus, the document, in order
to meet the wishes of all States, would be virtualiyote of any meaningful content and would
not provide the clarification and substance required.

"LU.N. Charter art. 13, para. 1(a).

"2 Statute of the International Law Commissi@nA. Res. 174 (I1), U.N. Doc. A/519 (Nov. 21, 1947). The Gaher
Assembly has created other bodies as well to assithi such responsibilities, including the United Nation
Commission on International Trade Law, the Sixth Catte® and a variety of ad hoc committeS&geCarl-August
FleischhauerArticle 1,in 1 THE CHARTER OF THEUNITED NATIONS: A COMMENTARY 298-317(Bruno Simma, ed.,
2002).

3 The International Law Commission, however, hatuited references to the use of force in internatioriadioal
law documents, which establish individual responsibititycertain crimes. For example, see Article 2 of1884
“Draft Code of Offences against the Peace and Seairlithankind,” which includes, as a crime under internation
law for which responsible individuals shall be punishédayy‘act of aggression, including the employment by the
authorities of a State of armed force against an@tege for any purpose other than national or collecalf-
defense.” Yearbook of the International Law Commissid954] vol. Il, 6th Sess. 140, U.N. Doc. A/2693 (1954).
Also see the 196bBraft Code of Crimes Against the Peace and Security of Mankimich provides for individual
responsibility for a person “who, as leader or organiaetively participates in or orders the planning, pratan,
initiation or waging of aggression committed by a Stateport of the International Law Commission to the
General Assemblyfl 16, 48J.N. GAOR Supp(No. 10), U.N. Doc. A/51/10 (May 6-July 26, 1996). In additidre t
International Law Commission’s 2001 “Articles on Resplifity of States for Internationally Wrongful Acts”
includes a provision that reinforces Article 2(4) of thi¢ Charter. Specifically, Article 50 provides that]tonter-
measures shall not affect: (a) The obligation tcaieffrom the threat or use of force as embodied irCiharter of
the United Nations.”"Report of the International Law Commission to the General Assefnb8;,56 U.N. GAOR
Supp. (No. 10), Annex to G.A. Res. 56/83, U.N. Doc. A/RES/5a&8.(12, 2001).

" The International Law Commission (ILC) could, of ceyrinitiate the codification of the law on the uéorce,
but what is needed with respect to the development aigheto self-defense is further development, which the
ILC cannot initiate but must have assigned to it byGeaeral AssemblySeeStatute of the International Law
Commissionpsupranote 72, arts. 16, 18.
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Another potential forum for the resolution of such agulties is the International Court
of Justice. However, the Court thus far has heardahfndful of cases relating to the use of
force in self-defense and has been fairly tentativisidecisions. In the Military and
Paramilitary Activities and the Armed Activities dmet Territory of the Congo cases, for
example, the ICJ specifically declined to render a judgmerthe legality of the use of
anticipatory self-defens@. Moreover, in these cases, as well as the Oild?tas case and the
Legality of the Threat or Use of Nuclear Weapons adyispinion, while the Court affirmed
that the use of force in self-defense must meet tngirements of necessity and proportionality,
it did not elaborate upon the legal content of thesedatals as mentioned in Section 11.B.2
above’® Thus, the Court provides a plausible option, but would teé&eé much less tentative in
elaborating principles in order to provide effective gui@aoc the various issues related to self-
defense.

There is another resource within the UN, which terobverlooked in the development
of international law: the Secretary-General with YN secretariat that he supervises. The
Secretary-General owes his allegiance to the UniegtbNs rather than to his own State of
nationality or to any other State or Stafemd possesses an enormous potential for stimulating
the clarification of the content of rules on the oféorce in self-defense. The former Secretary-
General, Kofi Annan, has already initiated such a E®ce

B. The Reports

The initial step taken by the former Secretary-Gdnerelarify and expound upon the
substance of article 51 in the UN Charter as weluasoenary international law rules related to
the use of force, was the invocation of a High-l&aahel of Experts in November 2003. The
Panel, comprised of eminent former government officiany of whom also have held high
level positions in international organizations, washdated to recommend measures for
ensuring effective collective securffy. After a little more than a year, the Panel provitied
completed report titled “A more secure world: Our SharespBResibility” to the former

> SeeMilitary and Paramilitary Activitiessupranote 23, 1 194Armed Activities on the Territory of the Congo

supranote 41, 1 143.

8 Military and Paramilitary Activitiessupranote 23, 194, 23Armed Activities on the Territory of the Congo

supranote 41, § 1470il Platforms supranote 24,  74-774,egality of the Threat or Use of Nuclear Weapons

supranote 24, 11 41-43.

" Article 100 of the UN Charter reads as follows:
“1. In the performance of their duties the Secretaey&€sal and the staff shall not seek or receive
instructions from any government or from any othehatity external to the Organization. They shall
refrain from any action which might reflect on thposition as international officials responsible aioly
the Organization. 2. Each Member of the United Nationdertakes to respect the exclusively
international character of the responsibilitieshaf Secretary-General and the staff and not to seek to
influence them in the discharge of their responsibsiti

U.N. Charter art. 100.

8 As the former Secretary-General stated in his reflorfNovember 2003, alarmed by the lack of agreement

among Member States on the proper role of the UnitegiNain providing collective security—or even on the

nature of the most compelling threats that we face-+lige¢he High-level Panel on Threats, Challenges and

Change.” Report of the Secretary-Generauipranote 9,  76. The High-level Panel was asked by Kofiagfnito

assess current threats to international peace andtgetuevaluate how our existing policies and institusibrave

done in addressing those threats; and to make recomnredfti strengthening the United Nations so thatrit ca

provide collective security for all in the twenty-firentury.” Report of the High-level Panedupranote 10, § 3.
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Secretary-General in December 2084The document views collective security not only from
the standpoint of inter-State conflict and internaiflicts, but also as linked to economic and
social threats, such as poverty, infectious diseagbsrarronmental degradation as well as
nuclear, biological, chemical and radiological weapagsptism and transnational crime.

Then, in March 2005, the former Secretary-General iskise@port, which includes an
assessment of the progress made towards the objettieedom from fear established in the
Millennium Summit reporf® The 2005 report, titled “In larger freedom: towards devetpm
security and human rights for aff“was inspired by the High-level Panel's conclusions and
advances similar views. The report was intended totte#loe adoption by States of kindred
points on the use of force in the 2005 World Summit Outadmeement? However, notably
absent from the Summit document is any referenceetoight to self-defense. Thus, the High-
level Panel's Report and the former Secretary-Geserglort remain the cornerstones for
further clarification of the right to use force infsgéfense.

1. GENERAL POINTS

The former Secretary-General and the High-level Paggih their discussion of the use
of force with, as would be expected, the rules of lawaied in the UN Chartéf. The High-
level Panel embraces the concept that security sheuisaintained by the rule of law and
rejects the idea of security being maintained by aafizad of power, or by any single—even
benignly motivated—superpowet?” In addition, the former Secretary-General's repocegts
the premise explicitly recognized by the High-level Pémat “[miilitary force, legally and
properly applied, is a vital component of any workabléesysof collective security?® Thus,
neither report rules out all uses of force.

Both reports make a clear distinction between situgtiomvhich States may use force in
self-defense and those where collective security shmuEmployed to address the threats. The
section in the former Secretary-General's reporthenuse of force is much briefer than that of
the Panel's report, thereby leaving the Panel's regothe more substantive consideration of
such issues.

2. STATES RIGHT TO USEFORCE INSELF-DEFENSE

Kofi Annan, in his “In Larger Freedom” report, notést the right to use self-defense,
under article 51 of the UN Charter, covers not onlyactarmed attacks,” which is explicitly

1d.

8 |n the section of the report ¢éireedom from Fearthe focus is the “protection of communities and irdiiails
from internal violence.” With the end of the Cold iWawas believed, and hoped, that the principal probleims
security which the world community need to address wesset of internal conflicts. The events of Septenilder
2001 changed all this. The Secretary-Genéla,the Peoples: The Role of the United Nations in the 21st Century,
delivered to the General AssemblyN. Doc. A/54/2000 at 43 (Mar. 27, 2000).

81 Report of the Secretary-Generatipranote 9.

822005 World Summit Outcome, suprate 4.

8 Report of the Secretary-Generatipranote 9, at § 123Report of the High-level Panel, supnate 10, at | 185.
8 Report of the High-level Panel, supmate 10, at q 185-186.

8|d. 1 183. The Report of the former Secretary-Geneatdsthat “an essential part of the consensus wersestk
be agreement on when and how force can be used to defentational peace and securityReport of the
Secretary-Generakupranote 9, 1 122.
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mentioned in article 51, but also imminent thréitThe High-level Panel similarly notes that
“according to long established international law,” at&t‘can take military action as long as the
threatened attack immminent no other means would deflect it and the action is ptapmte.®’
Neither the former Secretary-General's nor the Haylel Panel's report details the legal basis
for this right. However, their acknowledgement of sacight implicitly buttresses the view
that a customary right to use force against an immiteaat was incorporated into article 51 of
the Charter.

3. THE USE OFCOLLECTIVE SECURITY TOADDRESSEXTERNAL THREATS

The former Secretary-General clearly distinguishesitbation of an imminent threat
from a non-imminent one. In the case of the lattex report provides that “the Charter gives
full authority to the Security Council to use militanrée, including preventively, to preserve
international peace and securif§l."Thus, while phrased more diplomatically, the former
Secretary-General's report endorses the High-levedlBanore explicit view on non-imminent
threats, that “if there are good arguments for prevemtilitary action, with good evidence to
support them, they should be put to the Security Counditimdan authorize such action if it
chooses t0%

As a result, the reports reject the U.S./Bush policpr@remptive intervention. Any
claim by a State that it is using military force effslefense where the attack is non-imminent
would be an attack against the political or territandependence of a State and inconsistent
with the purposes of the United Natioflsin addition, the reports’ distinction between imminen
and non-imminent threats contradicts a broad interfiwataf Security Council resolutions 1368
and 1378" that would authorize States to take military actioriregaerrorists at any time.

The former Secretary-General's report “embrace[s]atoad vision that the [Panel’s] report
articulates and its case for a more comprehensiveepong collective security?® In discussing
collective security to address external threats, #reeReaffirms the right of the Security
Council to approve coercive action, including militargmmon?®® Thus, the Panel clarifies that
the Security Council may authorize action against niyt @ present or an imminent threat, but
also a more remote threat in the futifte.

The Panel's assertion of the Security Council's righéiuthorize military action is
coupled with a veiled plea that States not take actiemsblves but instead, work through the
United Nations, specifically the Security Council. l&atidealistically or hopefully perhaps, the

8 Report of the Secretary-Generatipranote 9, { 124.
87 Report of the High-level Panel, supmate 10, { 188.
8 Report of the Secretary-Generatipranote 9, { 125.
8 Report of the High-level Panel, supmate 10, { 190.
0 U.N. Charter art. 2, para. 4.
¥ Security Council resolution 1368, passed the day afterape@ber 11, 2001 terrorist attacks on the U.S., calls
“on the international community to redouble their g§do prevent and suppress terrorist acts.” S.C.13€8, | 4,
U.N. Doc. S/IRES/1368 (Sept. 12, 2001). Security Council resnld373 passed two and one-half weeks after the
attacks, provides “that all States shall “[t]lake theassary steps to prevent the commission of terractst” S.C.
Res. 1373, 1 2(b), U.N. Doc. S/IRES/1373 (Sept. 28, 2001).
2 However, the reports do not clarify whether force be used in self-defense solely against States oagksnst
non-state actors.
% Report of the Secretary-Generatipranote 9, { 77.
Z: Report of the High-level Panel, supnate 10, 7 193.

Id.
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High-level Panel asserts that “the balance betwetatenal use of force and collectively
authorized force has shifted dramatically” and then meaéstically states that “[c]ollectively
authorized use of force may not be the rule today, tismnib longer an exceptior®”

However, while the Panel's report specifically ragesissue of what to do when “a
State appears to be posing an external threat, actpat@mtial, to other States or people outside
its borders, but there is disagreement in the Secuoity@ll as to what to do about it’as
occurred prior to the U.S.-led military interventioninaq in March 2003, neither report clarifies
what steps should be taken in such cases. InsteadankésReport emphasizes the central role
of the Security Council in the area of internatigmedice and security and links the Security
Council's effectiveness to proposed reforms to that 5ddy

4. MORE THAN JUSTLAW

Perhaps the most striking and far-reaching points catamthe former Secretary-
General's and the Panel's reports are the five fadtwt relate not to “whether forcanlegally
be used but whether, as a matter of good conscience addsgpse, ishouldbe.”® These five
factors, which are essentially an elaboration andreion of the criteria of necessity and
proportionality, first formulated in Secretary of St&tebster’s response in the Caroline case,
include how serious the threat is, whether therepi®per purpose in the usage of force, whether
military force is used as a last resort, whether priocgpoal means are used, and what the balance
of the consequences are.

The Panel posits a potential clarification of thecéssity” requirement through the
inclusion of the criteria of “seriousness of threatt “proper purpose”; these supplement the
more traditional notion of “necessity” articulatedthg “last resort” criterion, that “every non-
military option for meeting the threat in question [Hasen explored, with reasonable grounds
for believing that other measures will not succe®d.The “seriousness of threat” criterion
raises the preliminary question whether the threatbaad is “of a kind, and sufficiently clear
and serious, to justifgrima faciethe use of military force,” while the “proper purposetearion
gives prominence to the motives for the use of fontepescribes the strict requirement that
“the primary purpose of the proposed military action ibath or avert the threat in questiofi™”
Force used for another purpose, such as regime changstgmie the development of nuclear
weapons, would be a violation of article 2(4) of the i@aand risks being considered as an act
of reprisal. The “proper purpose” requirement also implisdygests that where a single or
even a string of terrorist acts occur, the decisioio aghether force could be used in self-defense
would be determined on the basis, not of the concluded lawt of whether there is an imminent
threat.

With respect to “proportionality,” the High-level Paiséhtes that “the scale, duration and
intensity of the proposed military action [should bﬂathinimum necessary to meet the threat in
question.*®? This definition of “proportional mean$® reaffirms that it is necessary to look to

%1d. 1 81.

71d. 7 187.

% The Report of the High-level Panel states the folign“The Council may well need to be prepared to be much
more proactive on these issues, taking more decisii@agzrlier, than it has in the pastd. § 194.

%1d. 1 205.

1014, 9 207.

101 |d

10214, 9 207.
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the future threat rather than the attacks which mag bixeady taken place in determining how
to respond. As a result, the argument that proportigrsgdiuld be determined based not only
on future threats but also on prior acts, is corrd@tte “balance of consequences” criterion then
adds another dimension to the consideration of the srtedoe used against a particular threat by
posing the issue of whether “there [is] a reasondidaae of the military action being successful
in meeting the threat in question with the consequenicastion not likely to be worse than the
consequences of inactio®* Thus, the effects of the use of force must alsovhkiated.

Both the former Secretary-General and the High-IBeslel recommend that the Security
Council adopt a resolution that contains these fivecypigs and utilize them “when deciding
whether to authorize or mandate the use of fot&e Thus, the Security Council is to consider
these “five basic criteria of legitimacy,” as theghlilevel Panel terms them, when determining
whether to authorize force as collective security.

The reports are a bit ambiguous as to whether theseriteria also should apply to
decisions by the Security Council when evaluating whdthendorse a State’s or States’ use of
force in self-defense, without prior Security Councibauization. While both reports state that
these criteria should be used to “authorizemmdorsethe use of military force!®® the term
“endorse” is dropped in the recommendatory paragrdph¥et, the High-level Panel's final
recommendation in the “Using force: rules and guidelisestion of the report suggests that “it
would be valuable if individual Member States, whethenairthey are members of the Security
Council, subscribed to them® Since the five criteria essentially add conterthsnecessity
and proportionality requirements of self-defense, theydcbe used by States on the Security
Council when evaluating whether to endorse action thkestates in self-defense, as well as by
States contemplating self-defense actions. In therlaase, the criteria would assist a State in
making a determination as to whether and how forcended to be used as self-defense, should
be carried out®®

C. The Effects of the Former Secretary-General's and the Higbvel Panel’'s Reports

The former Secretary-General's and the High-levekPareports lay a foundation for
the further development of international rules on tleeafdorce in self-defense. As a starting
point, they are a clear reaffirmation of the ceriyralf the UN Charter’s rules on the use of
force™® The reports also implicitly reject the notion thaé Charter’s rules on the use of force

193 The former Secretary-General states this criteamfwhether the military option is proportional te tihreat at
hand.” Report of the Secretary-Generaupranote 9, 1 126.

104 Report of the High-level Panalupranote 10, { 207.

195 Report of the Secretary-Generalipranote 9 1 126. The High-level Panel also suggests that thesgopéea
by the General Assembly in a declaratory resolutigeport of the High-level Panedupranote 10, § 208.

1% Report of the Secretary-Generalpranote 9 1 126. Report of the High-level Panedupranote 10, 207
(emphasis added).

197 Report of the Secretary-Generaupranote 9, 1 126 Report of the High-level Panel, supmate 10, 1 208 and
Annex, § 6(h).

198 Report of the High-level Panel, supmate 10, { 209.

199 the case of an actual armed attack which hasdyli@urred, however, the criterion of “seriousneshrefat”
would not be applicable.

110 This general point, at least, was endorsed by Stat#®i2005 World Summit Outcome documef®05 World
Summit Outcome, suprete 4.
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in self-defense should be rewritten to account for etitencerns about terroristhalthough
they do acknowledge the critical need for a “comprehermivnvention on terroristht? since, as
the Panel states, “the norms governing the use of foyaon-State actors have not kept pace
with those pertaining to StateS* During Kofi Annan’s tenure as Secretary-General, he
pursued and proposed means for dealing with terrorism dtherthrough the use of force. For
example, a report on suggested approaches for combatiogsie;rwhich he issued during the
last year of his term as Secretary-General, nowmergions the use of force to combat
terrorism, but instead proposes peaceful options invobdagperation among stat&$.

The former Secretary-General's and the High-levekPareports take the preliminary
steps in defining the contours and content of the uwad in self-defense. First, these reports
reaffirm the three exceptions to the prohibition lo@ tise of force: the right to individual and
collective self-defense and the right to exerciseectite security pursuant to a decision of the
Security Councit’® Although the reports do not expressly reject otheeptions, their
enumeration of permitted exceptions could be interpretednagation of other possible
exceptions, such as reprisals involving the use of fasogell as the protection of nationals.

Second, the reports clarify the fundamental conflittvben the customary international
law rules and article 51 in the UN Charter on the sadpke right to self-defense. The reports
acknowledge that a customary international law rights® force in self-defense, where an
attack is imminent, was incorporated into the UN Grgotovision. As a result, while the Panel
reaches the conclusion that it does not favor tmengiretation of article 51° both the Panel
and the former Secretary-General have establish@dritexpretation of article 51.

Third, the reports draw a clear line between the oglat state to use force in self-defense
against an “imminent threat” and the obligation ot&tdo seek Security Council authorization
in order to use force against “non-imminent threats.”

Fourth, they provide the basis for further refinemdrihe meaning of the “necessity”
and “proportionality” requirements for any military regige taken by States in self-defense
under article 51 with the five criteria of legitimacy fhe use of force.

With these four clarifications, the former Secret@sneral and the High-level Panel
essentially attempted to constrain the right of Stetesse force in self-defense. The “five basic
criteria of legitimacy” are of particular importanc&hey would enhance the meaning of the
“necessity” and “proportionality” requirements and coul@piplied by States to their own
decisions on self-defense or to the decisions of @tetles, when determining whether to
express support or disapproval for such actions, limidigeretion of States in this area. As a
result, it would be more difficult for States to use-sleffense as an excuse for military action
that violates article 2(4) of the Charter. Moreovhis clarification of the “necessity” and
“proportionality” requirements is particularly importamce there is no formal institution with

1 The Panel states that it does “not favor the ravgior reinterpretation of Article 51.Report of the High-level
Panel, supranote 10, § 192.
ii Report of the Secretary-Generatpranote 9 91 andReport of the High-level Panel, supmate 10,1 159.

Id. 1 159.
¥ The Secretary-Generalniting Against Terrorism: Recommendations for a Global Counter-TerrdBisategy,
delivered to the General AssemblyN. Doc. A/60/825 (Apr. 27, 2006). For example, the reporsidens options
for: dissuading groups from resorting to terrorism or supp@iti denying terrorists the means to carry out an
attack, deterring States from supporting terrorist grougsdaxeloping State capacity to prevent terrorism.
According to the Report, these approaches must be undertaikiém at the same time human rights are defended.
> The High-level Panel report actually groups individual asiiéctive self-defense together as one exceptee
Report of the High-level Panel, supnate 10, { 185.
181d. 1 192.
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responsibility for determining the validity of claimsde to self-defense and since the Security
Council only exceptionally reacts to such claims \aittesolution.

Finally, the positions asserted by the former Seprébeneral and the High-level Panel
in their reports also launch an attempt to re-estatiis authorization for the use of force with
the United Nations. The reports clearly state thatuse of force against a non-imminent threat
must be authorized by the UN Security Council, therielijing the scope of States’ right to use
force unilaterally, without prior Security Council autization, to situations where an actual
armed attack has occurred or is imminent. In articwaguch delimitation, the reports also
squarely stand against a broader interpretation ofgheto use self-defense which might
ultimately lead to a complete undermining of the meanfragtecle 51 and the risk that if one
State can undertake unilateral preventive action, theara*’

V. CONCLUSION

The United Nations Charter was drafted at a unique moiméwgtory when the
atrocities of the Second World War motivated Statgautsue the lofty objective of creating an
organization that would help ensure international peadesecurity. A general prohibition on
the use of force, placed in article 2(4) of the UN Giranvas meant to underpin this objective.

For decades, States’ invocation of the right to useefor self-defense to justify certain
military actions has highlighted problems in the legatfework on the use of force. The
inability to clearly identify both the legal rules ajgplle and their content has meant that it is
difficult for States to know when and how they canasiliheir right to use force in self-defense
and for other States to determine whether a Statle@ally employed force in self-defense.

One reason for the uncertainty is that there has &d&ck of clarity as to whether a
customary international law right to self-defense imasrporated into article 51 of the UN
Charter as a result of its reference to an “inheright of individual or collective self-defense”
and if so, the extent of such right. Another reasaiue to the ambiguous standards related to
self-defense under article 51 in the UN Charter and itomegy international law. In particular,
guestions proliferate as to who must carry out the “dratack” under article 51 and thus also
relate to who may pose an imminent threat to juseffrdefense. Other questions concern what
the nature of the attack must be, that is who and mbat be attacked, the location of such
attacks, and the scale of the attacks, as well astiwhgdarameters of the response to the attack
must be, among others.

States, as seen with their failure to include any pi@nsg in the 2005 Summit Outcome
document related to the right to use force in self-defesu® unlikely to take steps to address
these problems in the near future. In addition, custpmgernational law does not really serve
as a viable means to develop the law on the rightifalefense due to the time it would take for
a new rule to develop and the fact that it would notylikelve sufficient specificity to address
the ambiguities in the article 51 and customary intewnatilaw standards.

Another means for furthering the development of thedawhe right to use force in self-
defense is needed. The United Nations is a logical pialoek for assistance to States in
sorting out such difficulties. The General Assemblyictvinas the key role under the UN
Charter for the development of international law, dadopt a resolution, but risks doing so at
the lowest common denominator due to the divergent wé\8sates’ at this time. The
International Law Commission could prepare a reporhendgsue to further develop the law, but

17d. 9 191.
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the Commission does not presently have the topicscaginda. Alternatively, the International
Court of Justice could render decisions in other casehwéiuse issues related to self-defense.
Yet the ICJ has been quite tentative in its decidibuas far, which suggests that the Court is not
ready to elaborate upon the standards of such a right.

Another option for promoting the development of the ilathis area is the UN
Secretary-General with the UN secretariat under hestion. The former Secretary-General,
Kofi Annan, already initiated a process to stimulatedlarification and elaboration of the right
to use force in self-defense in November 2003, when heardgpda high level panel of experts
to consider the assurance of international peace andtye This Panel, of former high-level
State officials, had the advantage of being able tsidensuch issues from a universal
standpoint rather than merely from a particular natistaadpoint and in a global rather than on
a case-by-case basis. The High-level Panel's répemntserved as a basis for the former
Secretary-General's March 2005 report “In larger freedomards development, security and
human rights for all.”

The former Secretary-General's and the High-leveePareports establish the
framework for the further development of the right to aiseed force in self-defense. They
embody two underlying convictions: one, that the UNr@&rashould remain the centerpiece in
the law on the use of force and does not require revisioetain such position; and two, that the
United Nations should play the pivotal role in deterngnwhen and how force should be used to
maintain international peace and security. Essentill reports reject any reasons for States to
use force other than as a right to individual or callectelf-defense or as an exercise of
collective security pursuant to a decision of the SecQ@dtuncil.

In addition, the reports assert three firm departure pamtfurther consideration of how
to refine and develop the right to use armed force frdsétnse. First, the reports clarify that
the reference in article 51 to an “inherent rightnalividual or collective self-defense” includes a
right to respond to an “imminent attack.” Second, arai#stinction is made between States’
right to use force in self-defense against an immiagack and the obligation for military action
against a non-imminent threat to be authorized by#wurity Council. Third, the reports
suggest five criteria of legitimacy that could assistlamifying the content of the necessity and
proportionality criteria. These points also provideogerall direction to the development of the
law in this area; specifically, States’ right to usecé in self-defense should be construed as a
narrow exception to the Charter’s prohibition ontise of force.

Thus, the reports are a welcome, although tentatiep,tstvards a clarification of the
parameters and content of the right to use force fidstdnse. The reports provide the broad
legal framework for such right and lead naturally to t&et point of consideration, that of
clarification of the content of such right. More Waorow needs to be done, through the initiative
of Ban Ki-moon, to provide brighter and bolder standaodsnisure that States’ use of force in
self-defense is limited. For example, guidance shoulddedad for determining what
constitutes a threat of an “imminent attack” and tlyeiad of issues related to the meaning of
“armed attack” in article 51 of the UN Charter shouldabddressed, among others.

Ban Ki-moon should continue the efforts undertaken by Kiofan to provide guidance
and principles through the utilization of resources inSberetariat and outside experts, in
consultation with States, non-governmental assoositiacademics, specialists and others. In so
doing, he will help ensure the elaboration of the aandé the right to use force in self-defense
in @ manner consistent with the purposes of the UNt@&haHe will also enhance the objective
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of having the use of force regulated by the rule of lad/lzelp counter the tendency of States to
misuse the right to self-defense to justify unlawfultanil action.

The further elaboration of more detailed principles odegjiies could then serve as a
basis for a General Assembly or Security Councillitiem and eventually, draft articles by the
International Law Commission. This is not a prodéss will be completed in a few months, but
is one of stages, with the first being the clarifmaiof the rules and a later step being their
articulation in an instrument of a binding nature. dnrmection with the elaboration of the
content of this right, consideration will eventualged to be given to the enforcement of the
standards governing the righf.

In the meantime, even though the principles, includindivbecriteria for legitimacy
articulated by the former Secretary-General, aréomating law and cannot be enforced, they do
provide an authoritative source with which to evaluateS’ use of force in self-defense. Non-
governmental organizations, academics and others dashanld refer to such principléS. In
addition, they as well as States could make referentteetprinciples when they assess a State’s
justification of its recourse to force as self-defensais is particularly important at a time when
it appears, according to Thomas Franck, that a new agptoaaternational law is emerging in
the United States among academics, practicing lawyeisha White House whereby
international law is only “a disposable tool of diplayp*?°

In conclusion, there is a great deal that remaingtddme to ensure that legal principles
on the right to use force in self-defense are furtledyoeated upon, adopted, implemented and
enforced. The underlying difficulty remains the needetmoncile “the universalist ethical ends
of humanitarian and human rights considerations and ttieyarist and means of military and
political power available to support and enforce théth.However, the use of force ultimately
affects individuals and their rights and should be a conakeveryone.

18 These are not rules that were clarified in orderieetistraight lines” simply to “judge when a State’sats are
lawful or not” as David Kaye might suggest, but rathezdimblish clearer boundaries for a right that has badn
will remain, without such clarification, subject tousle. SeeDavid Kaye Adjudicating Self-Defense: Discretion,
Perception, and the Resort to Force in International L4 CGLuM. J. TRANSNAT' L L. 134, 146-47 (2005).

119 John Yoo has already agreed with some of the prindiplée reports and disputed otheBeeJohn Yoo,
Symposium: UN Reform: Force Rules: UN Reform and Interver@iGni. J. NT'L L. 641, 647-8 (2006). Thomas
Franck has also cited some portions of the High-lezeePs report with approvalSee Thomas FranclCentennial
Essay: The Power of Legitimacy and the Legitimacy of Power: Intenzt_aw in an Age of Power
Disequilibrium,100 Av. J. NT'L L. 88, 103-04 (2006).

120 gpecifically, Franck asserts that while “it has bisncommon belief among American international knsyand
professors, as well as occupants of the White Housef ihe Congress, that the promotion of internati@vais a
worthy cause, one that, over time, will triumph ovarrow nationalism and, in so doing, will promote theceéa
settlement of disputes and a common cooperative approdch tesolution of global issues . . . this is ng#rthe
unchallenged view . . . . Emerging is a rather diffeegaproach that classifies international law as a disggp@saol
of diplomacy, its system of rules merely one of mamrysiderations to be taken into account by governmeehwh
deciding, transaction by transaction, what strategydst likely to advance the national interest.” Fiaisapra
note 119, at 89.

121 Martin L. Cook,Symposium: The Rule of Law in Conflict and Post-Conflict Situations:aE#md Legal
Dimensions of the Bush “Preemption” Strate@y HRv. J.L. & Ru. PoL’yY 797, 806 (2004).
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