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ABSTRACT

This article attempts to more succinctly define thesbafslegitimacy of a temporary
coercive order established by an international terat@administration. More specifically, it
ponders the following three questions: (i) on what argsn@oes an international territorial
administration base its claim to the “legitimate” exge of power?; (ii) towards which audience
does it address these arguments?; and (iii) what ash#tenges faced by the international
administration in the construction of a transitodyranistrative system that should provide the
foundations for a liberal future? Kosovo, in its elgiear of international tutelage, represents
the major case under consideration. The article sugytiestthe notion of legitimacy exhibits a
number of abnormalities, notably, an instability whicinrars the fluctuations in the structure of
political institutions tenuously tied together by a “dual-kgg¥ernance framework. One
conclusion is that an international territorial aurtty needs to concern itself with the legitimacy

" A preliminary version of this article appeared in ther@er Law Journal at Bernhard Kndlegitimacy and UN-
Administration of Territory8 GeRMAN L.J. 39 (2007).

" Mag. (Vienna Law School), M.A. (Johns Hopkins/School df@nced International Studies), Ph.D. (European
University Institute (EUI), Florence). The autlinas worked in various positions in the Organization foufgc
and Co-operation in Europe (OSCE) Missions in Bosnéhkosovo, most recently as (acting) Temporary Media
Commissioner in Prishtina, and is currently a Special gaivio the Director of the OSCE Office of Demoarati
Institutions and Human Rights (ODIHR) in Warsaw. Hearks Prof. P.M. Dupuy of the EUI for commenting on
earlier drafts of the paper, which were part of a lasggdly on legitimacy undertaken in the course of a four-
month exchange program with the University of Wisconsiw Bahool. All views expressed in the piece are
those of the author. The author can be contactegralhérd.knoll@eui.eu.
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of its rule, as seen through the eyes of the people itsdetelage. Entropy is a persistent
feature of social life and few institutions can safglyore the task of legitimacy maintenance.
In order to bolster the legitimacy of rule, an intional territorial administration should adjust
its idiom of “empire” to enlightened conception of seevto the entity it holds in trust.

INTRODUCTION

Given the scope of authority the United Nations hastaken itself in order to perform
functions of territorial administration both in E&simor and Kosovo, it is, as one commentator
remarked, “rather surprising that [the issue of] the il@gity of the internationali[z]ation of state
structures . . . through . . . post-conflict governarase[ko far] inspired little debate beyond the
old peace-keeping discourse.There may be myriad reasons for the erosion ofigalli
authority in a territory temporarily governed by theemiational community, including
corruption, local obstructionism , internal divisidailure to promote government transparency,
weak links between the civil administration and the amjitcommand structure, domestic and
international networks of patronage, and all-around inetemze® This article aims at
analyzing some of theherenttensions underlying international institution-building. It
introduces the variety of actors operating in an irgteonalized territory as the quest for
legitimacy creates tensions between them and potinaydynamics that unfold in a process
where notions of legitimacy are subject to institnéilcontestation.

The discussion proceeds in two stages. First, it descthe basic components on which
legitimacy rests in a system where the exercise wepis shared between international and
local institutions. The argument concludes that legitymasts upon a process that seeks to
gradually devolve public authority from the former to theela Second, this contribution
suggests that international agents and local actoremnediyscrete sources of legitimacy to justify
the exercise of public power. A discussion of the simah which international and local
actors are posited side by side, both exercising samétal through reference to different
sources of authority, provides a vital key to understandiegensions which may accompany
the presence of an international territorial admiatsin.

! Outi Korhonen|nternational Governance in Post-Conflict Situatiphd LEIDEN J.INT’L L. 495, 526 (2001)
(Neth.).

2 Surveys have indicated a trend of decreasing satisfagiiiorihe performance of institutions. The past thresry
saw a rapid decline of local satisfaction with Unitedidiet Interim Administration Mission in Kosovo's
(UNMIK) performance (from 52% in January-April 2003 to 21% iayWAugust 2004) and the Special
Representative of the Secretary-General's (SRSG)rpeafuce (from 71% in May-August 2003 to 32% in
January-April 2004), which was only paralleled by the drantrease of satisfaction with the work of the local
executive branch from January-March 2005 (81%) to Januagy206 (43%).CompareRiinvest, United States
Agency for International Development [USAID] & United Mats Development Programme [UNDEarly
Warning Report Kosovo: Report £&an.-Apr. 2004)and Riinvest, USAID & UNDP Early Warning Report
Kosovo: Report #{May-Aug. 2004)with Riinvest, USAID & UNDP Early Warning Report Kosovo: Report
#13(Jan.-June 2006) [hereinafteosovo Report #13 One of the key issues related to the fall of créitimf
international institutions was a perception that tweye not effective enough in the sphere of law enforoéme
Kosovo Report #13upra at 33. Satisfaction with the SRSG’s performance ihasever, sharply increased to
over 80% after Jessen-Petersen assumed the positiegnais &in opinion poll held in late June of 2005, and has
remained relatively stable ever since. RiinvestAlIS& UNDP, Early Warning Report Kosovo: Report #10
10 (Apr.-June 2005).
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TRANSITIONAL ADMINISTRATION IN TRANSITION

No ethnic ties, no shared traditions, no voluntary act of
political confidence unite the rulers and their subjécts.

Following United Nations Security Council Resolution 1244wfe 10, 1999 and its first
implementing regulations, a plenary system of inteonal administration has emerged in the
territory of Kosova' The Constitutional Framework for Provisional Selfv@mment,
promulgated by the United Nations Interim Administratidission in Kosovo (UNMIK) two
years later, entrenched a highly dynamic mechanism ofi@yadovernance in which
competencies are successively transferred from intenadtio local agents. This arrangement
constituted aui generisloosely bounded political system in which policy isd@dy both the
international institutions of the U.N. and the natianatitutions of Kosovo, namely, the
Provisional Institutions of Self-Government (PISG)log the unfolding institution-building

3 ERNSTFRAENKEL, MILITARY OCCUPATION AND THERULE OFLAW: OCCUPATIONAL GOVERNMENT IN THE
RHINELAND, 1918-1923, a205 (1944).
* Security Council Resolution 1244 of 1999 vests UNMIK with legislative and executive authority” over the
territory and people of Kosovd&seeOn the Authority of the Interim Administration in Kasip UNMIK Reg.
1999/1, 1 1.1, U.N. Doc. UNMIK/REG/1999/1 (July 25, 1999) (cainfgreffectively all public powers that would
normally be attributed to a state governmeseg alsd.C. Res. 1244, 11 9-10, U.N. Doc. S/IRES/1244 (June 10,
1999). UNMIK remains composed ofdlar structure each reporting to the SRSGee, e.g.Press Release,
United Nations Interim Administration Mission in Kosovd&RSG Michael Steiner’s Intervention in the European
Parliament Foreign Affairs Committee, U.N. Doc. UNMRR/985 (June 10, 2003) (declaring the success of
UNMIK'’s pillar structure uniting under the authority o&tlSRSG). Until 2005, it was divided into four major
components, a “structure [which] reflected the heavy digrere of the operation on the efforts and resources of
various states and international organizations.” Micha®lathesonUnited Nations Governance of Postconflict
Societies95 AM. J.INT'L L. 76, 79 (2001). While two pillars remained with the Uidivil administration as well
as police and justice), the other pillars were distribtaetie OSCE (institution building) and the EU (economic
reconstruction). For more background on UNMIK’s mandaie institutional configuration, see generally
Mathesonsupra at 79-80 (2001) (describing how the Secretary-Genegated UNMIK and determined its
structure); Matthias Rufferf,he Administration of Kosovo and East-Timor by the Internationalr@amty, 50
INT'L & ComP. L.Q. 613, 622-26 (2001) (explaining how UNMIK derives its powet authority); Ralph Wilde,
CommentFrom Danzig to East Timor and Beyond: The Role of Internationaitdeat Administration 95 Aw.
J.INT'L L. 583, 593-601 (2001) (discussing how “UNMIK provided administrapending the establishment of
institutions through which self-government could be exercjsédéxandros YannisThe Concept of Suspended
Sovereignty in International Law and Its Implications in Internatidpalitics 13 EUR. J.INT'L L. 1037, 1047-50
(2002) (Italy) (addressing how sovereignty was suspended in Kegoso UNMIK was given “full international
administrative authority”); Andreas Zimmermann & Camns&ahn,YugoslavTerritory, United Nations
Trusteeship or Sovereign State? Reflections on the Current anck Fatgal Status of Kosovdé0 NorbpIC J.
INT'L L. 423, 442-44 (2001) (Neth.) (describing UNMIK's mandate, el @ its responsibilities and obligations).
The Constitutional Framework (CF) divides all spheafegovernmental authority into powers that are to be
transferredto the newly created local institutions and powersdhato beeservedor the continued exercise by
UNMIK. On a Constitutional Framework for Provisior&elf-Government in Kosovo, UNMIK Reg. 2001/9, chs.
5, 8, U.N. Doc. UNMIK/REG/2001/9 (May 15, 2001) [hereinafterf@Kosovo]. The latter powers mostly
concern matters related to sovereignty, such as the nraaagef external relations, the administration ofestat
and public property and enterprises, the maintenanibe @livil registry database, the control of railways! civil
aviation, the enforcement of public order and satéty,coordination of security at the international lesal] the
appointment and removal of judges and prosecutors. &o&wvo,suprg ch. 8. See Carsten Stahn,
Constitution without a State? Kosowoder the United Nations Constitutional Framework for Self-Govenhme
14 LeipENJ.INT'L L. 531 (2001) (Neth.), for a concise study on the constitatibistory of Kosovo and the recent
attempts to build political institutions.

5
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sequence, the international agent is vested with a @og measure @rganisationshohei-
the authority or competence to draw up a constitutiorhoo®e a system of government, and to
obtain means to enable the “state” to execute its itumet The local institutions, on the other
hand, are gradually assuming competencies for a ceatage of issues and discharge municipal
functions according to their autonomous spheres ajracti

In accordance with former American Deputy Secreté§tate Strobe Talbott’s
designation of Kosovo as a “ward of the internatiarmahmunity,® we can compare the fluid
matrix of competencies of the emergent local institstiith the capabilities of a minor who
grows into a certain age. Similarly, the competenafeke guardian should be seen to shrink as
they are matched by the increasing capacity of the wHné. local institution’s competence
within their autonomous sphere will, however, contitube subject to the international agent’s
supervision. This model seeks to encourage pluralism im trélhance legitimacy and local
“‘ownership” of measures undertaken during a democratisitiam While the co-government
model presents a significant innovation in post-confjm¢ernance, fostering both short-term
legitimacy and long-term democratization, the two aataight, at a particular point of the
institution-building trajectory, occupy opposing positionsdobsn the pursuit of conflicting sets
of “interests,” or corporate intentiofs.

. THE TwoO DIMENSIONS OF THE LEGITIMACY DISCOURSE

Political transitionality hence provides the tableauragawvhich the following discussion
on the sources of legitimacy can be projected. Gieretumenical quality of the notion of
legitimacy, we assume that nothing is legitimate ilfitsut only in relation to an audience. The
object of legitimacy—a government, be it local or maeddiy the international community—
raises a claim of legitimacy, and the conditionsnf@eting it are dependent on an audience as a
party to the relationship. Applied to our investigatiae, will have to circumscribe the
discursive spheres in which various claims to legittnggavernment are framed. Consider a line
that frequently appears in our political vocabulary wiven usually in a condescending manner,
refer to a particular governmental policy as “designedofcal consumption.” We mean simply
that internal, or domestic, interests are pursueceagxpense of international legitimacy. While
borderline cases exist, the discussion will, for héiarpurposes, treat notions of international
and domestic legitimacy as discrete discursive contexthich different strategies of
legitimization are pursuet.

® Strobe Talbott, Deputy Secretary of State, Addreiseaf\spen Institute (Aug. 24, 1998@)joted inWilliam Bain,
The Political Theory of Trusteeship and the Twilight of Internati@uplality, 17 INT'L REL. 59, 69 (2003).

" The case of Kosovo's privatization process illussie dilemma of the pursuit of pursuing divergent “intstés
While the provisional institutions of self-governméitve, since 2002, pursued an intensive campaign to kick-
start the privatization of public assets in Kosovo, titernational agent has stalled the process by itsuedi
recourse to international law and the limits it impaze$JNMIK in its fiduciary exercise of powersSee
Bernhard KnollFrom Benchmarking to Final Status? Kosovo and the Problem of amé#tional
Administration’s Open-Ended Mandats EUR. J.INT'L L. 637, 639-42, 645-49 (2005) (Italy).

8 This dichotomization is frequently employeSee., e.g Ed Vulliamy, Farewell, SarajevpGUARDIAN, Nov. 2,
2005, at 10 (reporting that Lord Jeremy “Paddy” Ashdown, foidigh Representative for Bosnia and
Herzegovina made the following statement: “I am forynaticountable to the Steering Board of the [Peace
Implementation Council] . . . and | meet with nine asdaalors from the [Peace Implementation Councillyever
week . .. | have to have the (national) capitalsadragreement with what | do. Sometimes, if | have 70% o
them behind me, I'll go ahead with a decision . .mlaso . . . responsible to the Bosnian people. 18$pa
decree that is refused, my authority is gone like mordevg.”).
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Firstly, we consider the international validationbN. governance of a territory. We
term this sphere “international legitimacy” becatrs=U.N. addresses its claims to legitimate
government towards an international constituency, andrtadonor countries in particular.
As the sequence of institution-building unfolds, the Sp&tagiresentative of the U.N.
Secretary-General (SRSG), in whom the executivésl&g/e, and judicial powers are initially
combined, relies on a multi-faceted set of argumentsstdyjuhe exercise of largely unchecked
powers. The SRSG’s arguments appeal directly to ammlikate the shared values of the
international community. They are largely framea@aovince the international public that its
sundry actions are consistent with the best estadligtectices of good governance.

The importance of those legitimizing strategies inddge of Kosovo’s international
administration cannot be overstated. UNMIK was hicg, the U.N. Transitional Administration
in East Timor (UNTAET), legitimized by the obligatioogtrusteeship that applied to non-self-
governing territories. In addition, its exercise of powamnot be based on an international
treaty, sanctioned by the consent of the contractingepaas in the case of Bosnia. As William
Bain lucidly observes, UNMIK was created in the wake ¢dontroversial, if not dubious, use
of force that obtained retroactive assent from theugity Council in the form of resolution
1244.*° Without international validation—which, one might adahmot be taken for granted—
the task of U.N. territorial governance is fraught vditficulty.

International political scrutiny of an administrativegan operating in an
internationalized territory aims at nothing less thaueng that its practice complies with a
particular system of good governance, forcing it to legnptrategies of justification and
legitimization towards the international communitihhe absence of constitutional limits to the
exercise of international political power within suctriteries can, for example, spill into the
international domain and mobilize serious discontentrgntbe global political and diplomatic
constituency. Failure to justify its coercive measgresents a serious challenge to an
international territorial administration’s legitimat' The legitimacy of an international
territorial administration in the eyes of a globadience naturally increases with the
representativeness of such an administration (in tefrparticipating states and the availability
of the resources of leading nations), with the ratghath an exit strategy is formulated, and
with the speed at which the devolution of government pooviercal institutions takes placé.

° Seeloel C. Beauvai®enevolent Despotism: A Critique of U.N. State-Buildingast Timor 33 N.Y.U.J.INT'L
L. & PoL. 1101, 1106, 1166 (2001) (referencing the U.N. Security Courgtitlanor countries as the “primary
constituencies” of the U.N. Transitional Administratio East Timor (UNTAET)).

O WiLLIAM BAIN, BETWEENANARCHY AND SOCIETY: TRUSTEESHIP AND THEOBLIGATIONS OF POWER 153 (2003).

1 See, e.gEur. Parl. AssStrengthening of Democratic Institutions in Bosnia and Herzegp¥ii, 2004 Sess.,
Res. No. 1384 (2004) (discussing a report by the Council @ipgig Parliamentary Assembly which, regarding
the continuation of supreme international authority innBsconsidered it “irreconcilable with democratic
principles that the High Representative should be aligke enforceable decisions without being accountable
them or obliged to justify their validity and withouktle being a legal recourse8ge alsdzur. Parl. Ass.,
Strengthening of Democratic Institutions in Bosnia and HerzegpYi8§, 2004 Sess., Doc. No. 10196 (2004).
The absence of legislative review and other defedtosbvo’s legal system are discussed in Bernhard Knoll,
Beyond theMission Civilisatrice The Properties of a Normative Order within an Internatioread Territory, 19
LEIDEN J.INT'L L. 275, 286-300 (2006) (Neth.).

12 SeeRICHARD CAPLAN, INTERNATIONAL GOVERNANCE OFWAR-TORN TERRITORIES RULE AND RECONSTRUCTION
34 (2005) (“The broad representative character of [cgmbeany] administrative or supervisory bodies lends vital
legitimacy to operations of this kind . . . .”); Dawérland,Legitimacy and Effectiveness in International
Administration 10 G.oBAL GOVERNANCE 15, 18 (2004) (“[T]he legitimacy of the Provisional Autitypwwith the
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Secondly, we consider the U.N.’s authority withie thrritory where it exercises the
function of government. We term this sphere “domdsg¢imacy.” As a relational concept,
domestic legitimacy captures the properties of the pedace of the fiduciary bond in which an
international agent is appointed legeto supervise a “formally constituted, locally based
management structure operating with respect to a partteutitorial unit.™* As the U.N.
conceives good governance as ersatz for democraiticnizgtion in an internationalized
territory, its claim to legitimacy is based on thereise of its powers in a manner inviting
societal trust. In the words of Richard Caplan, “Tdesiof international rule over a foreign
territory can be legitimate only if that rule is exsed on behalf of, and for the benefit of, the
foreign population® In this domestic sphere, the legitimacy of a UeMitorial governance
mission thus depends on its ability to incorporate the wigfthe people’s representatives.
Adversely, an international organization that lackseptable legitimated accounts of its
activities is vulnerable to claims that they are rgggit and unnecessary.

The manner in which an international administrat@esorts to arguments legitimizing the
exercise of control in an internationalized tergttius depends on the function in which it is
cast. As a territorial government, an internationasion’s arguments possess a domestic
dimension. As a collective organ of the internagiccommunity, a U.N. mission is under
pressure to justify its plenary administration to raterinational audience. We have accordingly
termed these two discrete dimensions “domestic legitiraad “international legitimacy,” with
the former denoting an attribution of the relationshipveein the international agent and the
people temporarily governed by it, and the latter indicaaimg@ttribution of the relationship
between the international organ and the organized atiernal community.

By discussing legitimacy in both its domestic and irdgomal dimensions in dyadic
terms, we do not, however, intend to assume a neat S§epdratween the two realms of
domestic and international politics. Such a separaiomerely an analytical device to
contextualize the various claims to legitimate govemtmérguments advanced towards one
audience may reinforce claims made to the other; thegstonally can come into conflict with
each other as well. For example, pragmatic appedfetiotal population to sustain more
power cuts during a harsh winter may debase lofty claimasle towards the international
community, that the funds utilized to stabilize the ggesupply have been put to good use.
Hollow platitudes regarding the fulfillment of standardsde to the local institutions may signal
the shirking of pragmatic exchanges with the intermaticommunity as to how the U.N.
administration itself can be subject to good goveradrenchmarks. On the other hand, a boost
in a U.N. mission’s domestic credibility (as witnesseder the leadership of the former
UNMIK SRSG Jessen-Petersen) facilitates its retilagaation in the international sphere.

Il. THE PURSUIT OF DOMESTIC LEGITIMACY : TwO PROMISES

An international authority’s construction lefitimate rulewithin the administered entity
is of a special quality. An instrumental logic desigsat as an agent whose short-term purpose

Iragi people . . . may grow as it is seen to be effeetiand congruent with the interests of the Iraqi people—and
as it increasingly engages the Iraqgis themselves.”).

13 Wilde, supranote 4, at 585.

1 RICHARD CAPLAN, A NEW TRUSTEESHIF?: THE INTERNATIONAL ADMINISTRATION OF WAR-TORN TERRITORIES
57-58 (2002).
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is to solve the problems of enormous social dislocatimhhuman protection, problems usually
associated with the immediate aftermath of war. Sgexial position of a trustee administration
implies that it “cannot draw legitimacy from . . ufadational myths, [scientific doctrine,]
alleged providence or the political will of a natiogatbnstituteclemos’ This is, of course, a
sociological triviality. However, it still serves ftllustrate the point that an international
administration can be supposed to rely on other legitngistrategies that resemble those of
national public administrations. In its governorshile ra trustee’s ability to generate domestic
legitimacy hinges then, firstly, on the effective praumsof public goods and, secondly, on their
compatibility with prevalent local ideology and cultubalckground. Beyond traditional
considerations odutput legitimacyan international administration bases its claimxer@se
authority on two argumentatiy®llars.

A. The Foundational Promise

As a first-order legitimizing strategy within an intetionalized theatre, the international
agent relies on its primary competency to activatdatent subjectivity of the territory. In what
we may term the foundational promise of fiduciary adstration, the international agent
establishes and sustains the identity and status ofieytarfolity qua polity. In the case of
Kosovo, the international drafters of the Constitnéil Framework pursued this foundational
promise by positing that Kosovo would be an undivitkdtorial unit under interim
international administration—arefitity . . . which, with its people, hamiquehistorical,legal,
cultural and linguistiattributes”*® The foundational promise inherent to an institutiortingy
mandate is also visible in its reconstitution of tbéective, ideally across divisive ethnic and
religious linest’ The expectations arising from the constitutional psenaif temporary
protection and institution-building represent the primanyree of UNMIK’s domestic
legitimacy, which depends on the extent of trust it taams in pursuing the interests of the thus
constituted polity.

The following two examples illustrate these propositiolmbe exercise of fiduciary
functions of UNMIK have been subject to fierce locahtestation as the U.N. responded
ambiguously to a 2001 border demarcation agreement betweEadeeal Republic of
Yugoslavia (FRY) and the Republic of Macedonia (FYROM) eoning Kosovo’s southern
border with Macedoni&® Through this agreement, the FRY, holder of nominalrsiyety,
signed away 2500 hectares of pastures claimed by residentsaidd® The agreement had

15 Jens SteffekThe Legitimation of International Governance: A Discourse Appro@&iro. J.INT'L REL. 249,
271 (2003) (U.K.).

16 CF for Kosovosupranote 5, §§ 1.1—.2 (emphasis added).

" SeeThe Secretary-Gener&geport of the Secretary General on “No Exit Without Strateggur@g Council
Decision-Making and the Closure or Transition of United Nations Ressgng Operations | 10-11delivered
to the Security CounciU.N. Doc. S/2001/394 (Apr. 20, 2001).

'8 The agreement was signed on February 23, 2001. LetterNeste Calovski, Permanent Representative of the
Former Yugoslav Republic of Macedonia to the United NatitmKofi Atta Annan, United Nations Secretary-
General, U.N. Doc. A/56/60, S/2001/234, (Mar. 16, 2001).

19 Neil MacDonald Kosovo Prime Minister Plays Down Border Dispu& com, Apr. 27, 2006,
http://www.ft.com/cms/s/4304a52e-d5fb-11da-8b3a-0000779e2340.html. Itéstiham questionable whether
Serbia has ever been in a position to exercise aspdoieig relations with regard to territorial dispogiiso
during the period of Kosovoisrotectedstatus. By signing away land to FYROM during UNMIK'senin
imperiumover the territory, Serbia failed to recognize ltheted Nations jurisdiction therein. Such interpretatio
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severe repercussions on Kosovo's institutional structwyesar later. As UNMIK continued to

state that the agreement was irrelevaftresident Kostunica of the FRY addressed a letter to the
U.N. Secretary-General in which he stressed thatdhgeb accord between the FRY and

FYROM was reached “between two sovereign and indepéwdentries, members of the

United Nations” and that it reaffirmed the existing bordetween Serbia and Macedonia, two
republics of the former Yugoslavia. However, SRSG Michael Steiner eventually proclaimed
that the border agreement “must be respectedrid the Security Council also ended up

adopting this view®

UNMIK'’s decision to support the validity of the border @geonation agreement had
severe consequences for its ability to generate daregtiimacy as it openly demonstrated to
the wider public that the administration did not wholetestly perform Kosovo's interests on
the international stage. It instead became cledyithas second identity as a subsidiary organ
of the U.N., UNMIK would have to also pursue the legadriests of the organized international
community, directing it to respect the territorialegtity of the FRY. These observations serve
to highlight that the fiercest challenges to the malltlegitimacy of an international agent’s
governorship emerge as the agent is perceived to breatlishestablished between itself and
the people it governs, the cornerstone of the intemmaltintervention project.

On the flipside, domestic legitimacy can be bolstereddbiye performance of the
fiduciary bond under which UNMIK acts in the interestshe entity under its temporary
protection. One such example involved the provisionabss of Ramush Haradinaj, former
Prime Minister of Kosovo, from the custody of theeimiational Criminal Tribunal for the
former Yugoslavia (ICTY) upon a decision of the Triala@tber in June 2005, after protracted
proceeding$? UNMIK, in a confidential written submission and during ttourse of oral
pleadings before the Chamber, offered guarantees t€hé that it was in a position to secure

would see both FYROM and Serbia in breach with their otiiga under the U.N. CharteCf. Bernhard Knoll,
United Nationdmperium Horizontal and Vertical Transfer of Effective Control and @oncept of Residual
Sovereignty in “Internationalized Territori#s7 AUSTRIAN REV. INT’'L & EUR. L. 3 (2002).

2 UNMIK Spokeswoman Susan Manuel noted that “it is not ugsttn recognize the Agreement or not. We
administer the territory as it was defined by [Uniké&tions Security Council Resolution] 1244.” Susan Manuel,
New Round of Talks with Political Leaders (Feb. 21, 2002),
http://www.unmikonline.org/press/2002/trans/tr210202.htm.

Z Marcus G. Brand, Kosovo Under International AdministratiStatehood, Constitutionalism and Human Rights
143 (2002) (unpublished dissertation, University of Vienna)file with author).

2 press Release, United Nations Interim Administrakiission in Kosovo, SRSG Steiner Meets FYROM
President Trajkovski, U.N. Doc. UNMIK/PR/707 (Mar. 18, 2002).

% press Release, Security Council, Security Council Depléosovo Assembly’s Resolution Concerning
Province’s ‘Territorial Integrity’, in Presidential $¢ment, U.N. Doc. SC/7413 (May 24, 2002) (declaring that the
subsequent resolution by the Assembly of Kosovo on thotal integrity of Kosovo was declared void by the
SRSG and was strongly condemned by the Security Council

24 Both the decision on Ramush Haradinaj's motion for prowi release and the subsequent permission to engage
in political activities have infuriated not only Sexls government but also the Prosecutor for the ICT YlaGhel
Ponte, who alleged that UNMIK “refuses to co-operate fwith the Tribunal.” Prosecutor v. Haradinaj, Case
No. IT-04-84-PT, Decision on Ramush Haradinaj's Moti@anRrovisional Release (June 6, 2005) [hereinafter
Haradinaj PT]; Prosecutor v. Haradinaj, Case No. [8B84R65.1, Decision on Ramush Haradinaj's Modified
Provisional Release (Mar. 10, 2006); Press Releasgnational Criminal Tribunal for the former Yugoskyv
Statement by Tribunal's Prosecutor Carla del PontleetGecurity Council (June 7, 2008yailable at
http://www.un.org/icty/pressreal/2006/p1085e-annex.htm.
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the arrest of the Accused if he should violate the ternhss provisional release. The Trial
Chamber noted that “the Accused’s former position asdé’Ninister implicates that guarantees
would carry less weight were they to be provided by his gowent, whereas the situation in
this case fundamentally differs in that UNMIK is aterrnational agency headed by the United
Nations.”® Strengthening its domestic legitimacy by that same tdkBIMIK fulfilled the

duties stemming from the performance of its fiduciarydweis-a-vis the territory.

B. Devolution of Power and the Democratic Moment

An international agent’s governmental decisions vélkeinpirically accepted to the
degree that itforeign ruleis perceived to set in motion constitutional procedsaisfill the
initial administrative vacuum and later shape the ipalitstructure’s transition while nurturing
participation. Domestic legitimacy can thus be definea pioperty of international territorial
governance that is measured, firstly, by the extentiiclwit creates a thick weave of enabling
structures to set local institutions on a sustainable pathsecondly, by the degree and pace it
devolves authority in a sequence of instituted transéekscal actors under a participatory
model®® Hence, the second strategy in pursuit of domestitineagy builds upon an
international administration’s promise to transfer petences to local stakeholders in order to
vest them with a sense of ownership.

The international agent enters into a power-shagrgement with the local institutions
precisely with a view to establishing the latter’s funaéiblimitations to the legitimate exercise
of local administration and governance. As Chestarsoggests, the transfer of power, typically
mediated through an election, is an important part otemsitional administratiof!. The
democratization of a polity administered by the intgamal community serves not only as an
organizational arrangement vesting local institutions wie power of legitimacy, but also as a
legitimization principle to which the internationaigan has recourse. The international agent’s
reliance on democratic reform is thus a second-omggemaent. Its normative essence
emphasizes theonstitutionalizationi.e., the entrenchment within the municipal constiusi
order, of the position of local political institution$iwh, reaping the benefits of popular
sovereignty, operate within the terms set for reacleiggimate decisions.

According to this second-order legitimizing strategg, ititernational agent itself has
brought about the institutions whose legitimacy it hasonly assisted to activate but indeed
created. In turn, “[tlhe more powers conferred omloepresentatives, the closer power is to the
people and thus the more legitimate the nature of tivénéstration.”® As a corollary, the
democratic moment endows the local agent with the @ende to represent the perspectives of
the new political collective. While a local institutiovielding a measure of political authority

% Haradinaj PTsupranote 24,  41.

% As Beauvais notes, the shift from the factionatespntation in East Timor’s National Consultative Couodhe
expanded representation in the East Timorese National Céethtd a considerable increase in the legitimécy o
UNTAET. Beauvaissupranote 9, at 1129-34.

27 gmoN CHESTERMAN, YOU, THE PEOPLE THE UNITED NATIONS, TRANSITIONAL ADMINISTRATION, AND STATE-
BUILDING 223-35 (2004).See alsdNOAH FELDMAN, WHAT WE OWE IRAQ: WAR AND THE ETHICS OFNATION
BuILDING 98-103 (2004).

8 Sergio Vieira de MelloHow Not To Run a Country: Lessons for the UN from Kosovo artdlasr para. 16
(2000),available at
http://www.jsmp.minihub.org/Resources/2000/INTERFET%20DETAINEBMANAGEMENT%20UNIT%20(
e).pdf (last modified Mar. 7, 2006).
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will initially pursue a strategy of building domestic ilegacy by acts such as developing
mechanisms for aggregating interests and organizing pobigeaidas, the challenge for an
international institution-building mission consistseimsuring that international and local
institutional activity do not compete for legitimacy at #xpense of the other.

V. INSTITUTIONAL CONTESTATION

In an environment in which the international admintgtraclaims to have created the
conditions under which free and fair elections candieucted and local institutions are being
established, a curious phenomenon can be observed:tahmational agent makes second-order
arguments in order teesistthe rapid transfer of competencies. On the one hadgrguments
made appear plausible: after all, the internationattagenandated to first bolster the
democratic credentials of such local institutions and asgéhe capacity of a troubled society to
act collectively before it devolves powers to it.

Gradually, however, the international administrasaraim to hold on to the exercise of
power becomes less plausible the more stable and eepaiige the local agent becomes. The
tactic line of defense the international agent wib@$e to employ in order to oppose the further
transfer of competencies to local actors will thearsl increasingly hollow as the local political
institutions assert their democratic credentials.utths scenario, the internal power sharing
agreement itself is likely to be contested, as seémeimngoing battle between the respective
spheres of competency of the PISG and UNMIK.

From what can be gleaned from the past seven yeareoiational institution-building
in Kosovo, local institutions have built effective meds of resisting international authority. At
times, their elected leaders have borrowed from tiened legal language of the international
administration and argued that, in the discharge of UN#itemaining powers, it would not be
true to its professed values. In fact, local institigibave mounted increasing challenges that
are primarily framed in the aspirational idiom of \Wéra constitutionalism.

A key instance, in which an attentive observer ofd<wss domestic politics would have
concluded that a process of institutional contestatidegitimacy was well under way, occurred
in July 2004. In the autumn of 2003, the Kosovo Assemblyehddrsed an initiative to
establish a working group charged with proposing amendrteethie Constitutional Framework
(CF). It met several times throughout the followingntins, and eventually rejected an offer
from UNMIK to form a joint working group in order to idéfytamendable provisionS. The
working group’s proposal was approved by the Kosovo Asseemnlgrsing amendments to the
CF that would, among other infringements of U.N. Sec@ayncil Resolution 1244, also have
negatively affected the interests of minority commesiti While UNMIK concluded somewhat
soberly that a “comprehensive review of the Constitatiéinamework is outside the competence
of the Assembly* an OSCE Report explained more sensibly that:

[S]uch a seemingly illogical and desperate initiative neagal the depth of
frustration within the PISG due to the perceived slow dditransfer of powers to
local institutions . . . . Supporters of the initiatesgected that either UNMIK

29 For the background to the amendment process, see @atianifor Security and Co-operation in Europe Mission
in Kosovo [OMIK], Pillar 11l (OSCE) Background Report:n@he Assembly's Proposal of Amendments to the
Constitutional Framework (July 12, 2004) [hereinafter OVAhendments to the CF.

% press Release, United Nations Interim Administraliigsion in Kosovo, UNMIK’s Statement on Today’s
Session of the Kosovo Assembly, U.N. Doc. UNMIK/PR/12D2y( 8, 2004).
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would ultimately make some concessions, or, moreyikewould appear stiff and
bureaucratic, the PISG thereby having won a “moral victorghe eyes of the
public, at UNMIK’s expensé'

Another report by this component UNMIK-pillar even swsed that:
[T]he SRSG [is in a strong position in relation lhe tAssembly, as he] retains the
final decision-making authority in this matter and magsilely approve
amendments proposed by the Assembly or reject the graitkage”

In this instance, a local institution, confident thavould be in a position to take over
new competencies from the international administratintended to challenge the international
agent’s reliance on its claim to the continued exerisdfective control in key areas, accusing
it of implementingforeign rulethat would be increasingly alienated from the interasts
opinions of thepeoplethat it, the local agent, represents as a structo@d| group. By seeking
approval for the boldness of their actions by virtutgheffact that they defy prevailing norms,
local institutions are, in the words of Nathaniel Bempt@mpted to make a bid to achieve
“legitimacy through defiance®

A. The Two Fronts of the Struggle over Domestic L egitimacy

The progressive erosion of an international missiantkority can hence be explained in
the following way: the internal legitimacy of anaenbational agent—the extent to which its rule
is accepted as just and worthy of recognitierdecreases as the local actor refuses to comply
with a rule that it perceives as contradicting its aggte interests. An international agent’s
domestic legitimacy weakens the more its rule is peedetio gradually undermine the
realization of self-government. De-legitimization d@nce be understood as a process of
gradually weakening the capacity of a governance systendén tb engender and maintain the
belief that the existing political institutions are thesnappropriate ones for a particular society.

The substantive struggle between local institutiomistheir international guardians takes
place on two cognitive fronts. On the first fromicdl institutions perceive the struggle as a
conflict over thedegreeof local participation. On the second front, in theds of international
officials, the conflict looms over thguality of local participation. Local institutions will find
further grounds for disclaiming the authority of an intéoral agent as the latter endeavors to
evaluate the former’s governance performance agairgtcd Benchmarks without making the
performance of its own governance apparatus subject tacearmyny whatsoever. The
international agent, convinced that the local politinatitutions are not yet ready to meet the
standards they are charged to implement, will tend togienfeze the latter in the eyes of the
people who have chosen them. By portraying the locaitage e.g., overly corrupt and
incapable of conforming to the standard set for localg®iernment, the international authority

31 OMIK, Pillar 1l (OSCE) Spot Report: On the Moniing of the Assembly of Kosovo 3 (July 7, 2004).

32 OMIK, Amendments to the CBupranote 29, at 2.

%3 Nathaniel Bermarintervention in a ‘Divided World’: Axes of Legitimady? EUR. J.INT'L L. 743, 747 (2006)
(Italy).

34 See)URGENHABERMAS, COMMUNICATION AND THE EVOLUTION OF SOCIETY 178 (Thomas McCarthy trans., 1979)

(“Legitimacy means that there are good arguments foriticpbbrder’s claim to be recognized as right and just
... .Legitimacy means a politcal order’s worthiness to be recogrijzed.
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communicates that the institutional resources for demiccauthorization are lacking.

In the process, the international agent will, howegentribute to the de-legitimization of
its own claim to legitimate rule for, as the artideemonstrated, it also relies on the second-order
argument of democratic institution-building. Well inteir respectiveivilizing missionsboth
UNMIK and the High Representative for Bosnia and Herzegotended to increase their
vigilance regarding popular aspects of legitimacy andbtk upon more coercive means. Both
in Kosovo and in Bosnia and Herzegovina, the internateshainistrations were accordingly
inclined toperennializetheir stronghold ovetreserved competencies

The parties have done so by putting forth the argumanthily deem that the conditions
for the proper exercise of effective control by theal@gents are not met at a given point in
time. This argument is incoherent as it underminesah@ative foundation of the legitimate
rule by the international agent. The very purpose @frthial concentration of plenary authority
within the international institutions is precisely the ntiahtion of institutional resources for the
democratic authorization of a government and the rapabkshment of a local architecture that
is capable of assuming competencies in a sequence oftpbjeansfers. Unless derogation
from the participatory paradigm are temporarily neggssamanage emergencies, the
maintenance of, or reversion to, the coercive modébe perceived as nothing but a
contradiction to the initial mandate.

B. Negative Externalities

As a device of social control, legitimacy is belidte have long-term advantages
over coercion in reducing enforcement costs. As a epylprocesses of reciprocal de-
legitimization between the international agent andllactors impose heavy additional costs on
the controllers. They cause confusion on the paatdpulation over which institution, if any,
is the right one to make authoritative declarationsmaag also lead to the diffusion of what
Joseph Raz termed “normative pow&.The contestation of legitimacy threatens to déhail
institution-building sequence and hence results in negexternalities.

As a consequence, the international agent is morly tiade tempted to abandon a
consent-basethodel of authority that had placed the local institutiores partnership role. It
may adopt a coercive model which permits it to regaitrabred control in order to make rapid
decisions and to reduce the disruptions that it percévibe caused by local actors. By basing
its authority more and more amternational legitimacyan international territorial
administration perennializes its position into what e@uthors have termed “enlightened
despotism” and formulates policies that are not perceigguioviding gains for society as a
whole.

At its best, such a return to centralized contrai éfiectively rolls back the process
through which local stakeholders have gained a voice isideemaking helps to minimize the
short-term risk of open political conflict. At worsihe effective reversal of building local
ownership undermines the capacity of local institutiordeteelop legitimate mechanisms to

% JosePHRAZ, THE AUTHORITY OF LAW: ESSAYS ONLAW AND MORALITY 16-19 (1979) (defining an “exclusionary
reason” as a “reason(] to refrain from acting for esoeg’ a “protected reason” as a fact that “is both esoreés
an action and an (exclusionary) reason for disregardingmeasg@inst it,” and “normative power” as the “ability
to change protected reasons.”).
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resolve internal conflict® Indeed, the international community will have to assandegree of
responsibility for setting in motion a destabilizing poal dynamic that rendered a power-
sharing agreement in Kosovo subject to local contestation

On the security side, it has proven to be extremiffigwlt to call on reluctant players
of the prospective democratic and multi-ethnic game touece alternatives. Given the
uncertain future status of Kosovo in international lakg—+eincorporation into Serbia’s
jurisdiction or independence—the challenge for an intedministration has been to compel
local institutions to work within uncertain parametansl to build a presumptive legitimacy.
This challenge has been met only to a certain extem. dismal economic situation in Kosovo
after seven years of international administratiorudaents the failure of a system of power
which became chronically unable to meet the interdstseegoeople under its tutelage.

CONCLUSION

International agents and local institutions derive legitly to exercise public power
from different sources and work to satisfy differeohstituencies. While the international agent
relies on a dual set of arguments legitimizing its autyyddcal institutions rely on the mandate
of the electorate to the same extent that they theseclaim to legitimate authority on tbelos
of the participatory model the international agent psesito implement. This article has
stressed that the struggle over the conferral or deniagtimacy takes place within the context
of the transfer of public authority from internatiomaldcal institutions and has described an
institutional dynamic that bred conflict over the appraon of political capital.

It is, however, important at this point to recall ttieg phenomena of reciprocal de-
legitimization of public authority are not path-dependéritey do not occur as a by-line of the
methodology of internationalization of territory, @ be easily shown by the overlapping,
mostly simultaneous and mutually reinforcing activitieshef South West Africa People’s
Organization (SWAPOQO), “sole and authentic representafitike Namibian people” during the
1970s%" and the U.N. Council for Namibia. Post-conflict adistirations, such as occupation
authorities, do not get to choose between the two furectdbmternational and local
government. Rather, their reconciliation and integnsand the management of the anomalous
legitimacy cycle should be seen as the prinpeoplématiqueof state building under
international tutelage.

To summarize, the exercise of dual functions by an iatemmal administration—
governor and state-builder—yields negative externalitidg when it is charged with pursuing
objectivesperceived to be in possible contradictiaith each other. By exposing the inherent
constraints faced by an international agent, this aisady®uld help policymakers understand
why such challenges to political authority arise. Uritlerconstraints imposed by apen-
endeddeployment mandate, in which the final status of a.t&dNninistered territory remains
contested, one should be able to predict negative ektisian the form of a gradual erosion of

% See generallerald Knaus & Felix MartiriTravails of the European Rai4 JDEMOCRACY 60, 63-68 (July
2003) (describing a government unable to pass laws to $sleem problems after a representative for the
international community dismissed many elected offifiaks the former Principal Deputy SRSG Rossin
admitted, “the development of their institutions is saim&t retarded by our continuing role.” Nicholas Wood,
Ambitious Experiment Leads Kosovo to a Crossrolds. TIMES, Oct. 3, 2005, at A3.

37 G.A. Res. S-14/1, 1 6, U.N. Doc. A/RES/S-14/1 (Sept. 20, 1886iable at
http://www.un.org/documents/ga/res/spec/aress14-1.htm.
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political authority.

As Max Weber noted, “the basis of every authoatyd correspondingly of every kind of
willingness to obey, is belief, a belief by virtue of which persons exercising authorigylent
prestige.®® His observation that the stability and effectiveness pdliical order of domination
depends on its recognition as a legitimate power is goggplicable to an institution-building
environment. The “crisis of legitimacy”—understood & lthss of public confidence and the
concomitant loss of normative power held by institutiestiould ideally prompt the United
Nations to search for solutions that bridge the gap betwesmative ideal and observable
reality. Incidentally, these propositions could netflarther from the ones contained in the 2003
Handbook on United Nations Multidimensional PeacekeePipgrations which directs SRSGs
to “be sensitive to any identification with partisan posis.”*® The Handbook thus clearly
prioritizes the pursuit of the international communitierest over the territorial interest. One
consideration that underlies these conclusions isfdrereshether the United Nations is really
uniquely positioned to assume the role of interim goventyggven that the U.N.’s Department
of Peace-Keeping Operations top management priority—tcegbualize a state-building project
as a peace-keeping operation with a strong emphasishorgbvernorship through the SRSG—
is at odds with an international mission’s demand fgitilmacy on the local level. As correctly
identified in the Report of the Panel on United NatiBeace Operations, the institutional
treatment of complex governance missions as peacekeepanations with a civilian
governance function attached raises the question ofthehéhe United Nations should be in
this business at all,” and if so, which body should @géd with the transitional administration
of territories?®

To maintain its domestic legitimacy, an administnatihat assumes the governance
of territory cannot merely be the handiwork of a dipédic leadership, but must also resonate
deeply with the inhabitants under its guardianship. Aseiédrial government, the U.N. must
consistently rely upon the participatory model and thuthercooperation of the wider public in
effectuating its purposes. The reception of such seat@in mechanisms—the extent to which
an international organization actually manages to implg certain ideal standards and
normative underpinnings to the community under its tutelagesrdicial. Since an international
territorial authority cannot have recourse to the ntikgower of the plebiscite mandate, the
continuation of legitimate rule within the territorypsedicated upon its ability to build a
“‘complex alliance of two seemingly conflicting sourcé¢egitimacy, that of overarching
international authority and that of [an underlying] nasiism” prevalent in the target territoty.
For an administration, this means exercising power oalbef) and in the interest of, the polity
it administers in a transitional setting, and hemsponding favorably to the deepest needs of
such nationalism&’

Local challenges to an international political authaake different forms and
shapes. They adopt the language of the street, as tivelystoUNMIK’s headquarters is

38 1 Max WEBER, ECONOMY AND SOCIETY: AN OUTLINE OF INTERPRETIVESOCIOLOGY 263 (Guenther Roth & Claus
Wittich eds., Univ. of Cal. Press 1978) (1968).

39 UNITED NATIONS DEPARTMENT OFPEACEKEEPINGOPERATIONS[DPKO] PEACEKEEPINGBEST PRACTICESUNIT,
HANDBOOK ON UNITED NATIONS MULTIDIMENSIONAL PEACEKEEPINGOPERATIONS21 (2003).

“0 Panel on United Nations Peace OperatiBeport of the Panel on United Nations Peace Operatifis, U.N.
Doc. A/55/305, S/2000/809 (Aug. 21, 200@printed in39 INT'L LEGAL MATERIALS 1432, 1453 (2000).

“1 Berman supranote 33, at 760.

42
Id.
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besieged by protesters. They might arise in head-on caeatfiamrs in the parliamentary
assembly or take the more civilized form of exchangettérs. A successful trustee will be
expected to manage the anomalous phenomena of legitinadlegr than being forced into
undignified retreat when the local population becomes liingvio tolerate its continued
supremacy. The extraordindggitimacy cyclan Kosovo relates back to the inherent weakness
of an international mission’s mandate: agen-endedieployment setting that facilitates the
struggle to appropriate legitimizing capital which, in turnsettles the transfer of legitimacy to
the extent that the implementation of an institutioiieing mandate might be thrown into
jeopardy.

As Caron observes, perceptions of an internatiostitution’s illegitimacy can arise
where there is great discrepancy between the expedaenerated by its promises and what the
institutions actually delivet® The core question an international territorial atstiation has to
face concerns the issue of whether the paternalispalse (which runs deep in an
internationalization project) is based on an imperativ&rategic liberalizatiorand whether it is
justifiablein terms of the prevalent beliefs and values heltientarget society. As evidenced by
the case of Kosovo under UNMIK rule, justifiabilityaertainly enhanced when an international
administration is seen to act in consistency witlg, perform, what this article has termed the
territorial interests of the entity under its tugga Put simply, justifiability is enhanced when an
international administration behaves as an ordinargl igovernment would.

“3 David D. CaronThe Legitimacy of the Collective Authority of the Securityr€iy, 87 Av. J.INT'L L. 552, 559-
61 (1993) (“[T]he belief that there is too great a disanepdetween what the organization promises and what it
delivers would be at least one major circumstance pamgihe resonance of allegations of illegitimacy.”).
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