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INTRODUCTION

The terrorist menace has catalyzed a new threatm@ahuights that emanates
from the very institution set up to protect us: théestA worrying effect of this
phenomenon is that American legal literature has adapteew utilitarian approach to

" Barrister, Doctoral Candidate at the Istituto Unév@rio Europeo, Firenze. | am grateful to Professor
Francioni for his expert feedback on a first draft @ thaper. That said, responsibility for errors and
inaccuracies remains entirely my own.
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the right not to be tortured. This artitleonsiders the following, now notorious,
hypothetical scenario over which U.S. writers have beguapill much ink:

The FBI has captured a suspected terrorist in New York. Adotbreto his cell is
closed by his captors, he declares, “It's too late. The bombs asadyrticking. In a
matter of hours, Chicago will be destroyed. Thousands will die. | koowto diffuse the
bombs, but | would rather die than tell you.” May the terroristiptors use torture to
extract the vital information from him and avert the disaster?

In what follows, | am only interested in the legalp@sse to interrogational
torture where a bomb is ticking in the manner describeld preceding paragraph. | am
unaware of any rational moral, religious, or politiaegument for the application of
torture in any other situation. It shall be argued througthat, though the use of torture
may be considered morally justifiable to save Chicagbarticking bomb scenario,
torture is always a crime deserving punishment.

This article considers the problem of the ticking bomtb e various possible
state responses posited by lawyers, judges and acadd?aitd.frames the ugly
backdrop to this debate and deals with some preliminarysisslaging to the definition
of torture, the functioning of torture, and the validif the debate itself. The final
section of Part | presents the interests that gpoéaywhen an official is contemplating
the coercion of a detainee. In Part I, center sitagéven to the suggestions that have
been made to solve this question. My preferred approach esdeart Il1.

Up until Part I11, this text is heavy with quotationshave adopted this style
because of the sensitive nature of the subject mattles aonsequent wish to avoid the
misrepresentation of any viewpoint. In any event, thtevs criticized hereafter have
expressed themselves eloquently. Hence, the heavineitatioin should not detract
from the readability of what follows.

Let me be clear at the outset that | share Dorfmsaersiment that, “I can only
hope and plead and pray that a day will come when tlyequesstion of torture will have
been forever abolished from our midst.”

A. The Ugly Backdrop

[T]orture mocks the law, using punishment to gather evidence ftifyjus
the punishment already inflicted, rather than using evidence already
gathered to justify punishment. When torture becomes an official policy,
the victims’ suffering and pain lose legal relevance, and they become
further isolated just when they most need the law's protections.

! This article is situated in an international environnvemére the utilitarian justification for torture has
taken root in U.S. legal thinking. That said, it has gerietainational scope as all states face the
fundamental question it addresses. Israel is an examplgatieathat has confronted the problem of
legalizing torture head on.

2 Ariel Dorfman, The Tyranny of Terror: Is Torture Inevitable in Our Centand Beyond4n TORTURE
A COLLECTION 3, 17 (Sanford Levinson ed., 2004).

3 John T. ParryEscalation and Necessity: Defining Torture at Home and AbliodBbRTURE A
COLLECTION 145, 153 (Sanford Levinson ed., 2004).
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Hathaway has conducted a study of the Torture Convehtlmntreaty confirming
almost universal condemnation of torture. A glanceeafihdings is enough to
corroborate the claim that many governments are guiilghastly hypocrisy. She holds
that:

First, countries that ratify treaties outlawing torture do not alwdwgse better
torture practices than those that do not. Second, democratic countrieacaee

likely overall to make the legal commitment not to use torture than non
democratic countries. Third, democratic nations that use torture mecgiéntly

are less likely to join the Convention against Torture than those that emgage
less. Fourth, non-democratic nations that use more torture are mohg tick@in

the Convention against Torture than those that use it less. Finally, ahdpser
most surprising, not only does it appear that the Convention does not always have
the intended effect of reducing torture in countries that ratify,ibigpme cases,

the opposite might even be true.

B. The Terminology of Torture

Throughout this article, the term “torture” is used msimbrella term to refer to
torture, inhuman and degrading treatment, or more liferadim nails hammered into the
feet to slaps in the face. The choice to group thetbods together reflects my
preference for a total prohibition on any form of degradiegtment and also the fact
that a detainee’s fear of escalating punishment by hisicegh be worse than the
punishment itself. Hence, it is arguably artificial to idgtiish between types of
coercion® The torture is more prevalent in the fear, the silibation and the destruction
of the detainee’s world, than it is in the physical aspéthe treatment. | assume that
“coercive interrogation” igfficialesefor torture and use the terms interchangeably.

C. Does Torture Work?

The truth is that, “we really have no idea how takstorture is as a way of
obtaining information.” Indeed, after extensive historical study, Langbein lcoles
that, “[h]istory’s most important lesson is that dshnot been possible to make coercion
compatible with truth® During the composition of this piecBhe New York Times
reported that:

The Bush administration based a crucial prewar assedbut ties
between Iraqg and Al Qaeda on detailed statements madepbgacaer

* United National Convention against Torture and Otlreiel; Inhuman or Degrading Treatment or
Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85.

®> Oona A. HathawayThe Promise and Limits of the International Law of TortimdlORTURE A
COLLECTION 199, 201 (Sanford Levinson ed., 2004).

® The European Convention on Human Rights adopts this apprdiedoes not distinguish between
torture, inhuman or degrading treatment for the purpafsiés Article 3 prohibition SeeConvention for the
Protection of Human Rights and Fundamental Freedoms,A&@50, E.T.S. 005.

" Sanford LevinsonContemplating Torture: An Introductioin TORTURE A COLLECTION 23, 33 (Sanford
Levinson ed., 2004).

8 John H. LangbeirThe Legal History of Torturén TORTURE A COLLECTION 93, 101 (Sanford Levinson
ed., 2004).
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while in Egyptian custody who later said he had fabracébem to escape
harsh treatment . . . after he was secretly handed tovEgypt by the
United States in January 2002, in a process known asiceridit

That said, it shall be assumed that torture works at lasome cases as a method for
extracting information. In any event, it is commontgepted that, “torture enabled the
French to gather information about future terroriskstriand to destroy the infrastructure
of terror in Algiers.™®

D. Don’'t Talk About It?

Zizek would condemn my current enterprise: “[E]ssayswhich do not advocate
torture outright, [but] simply introduce it as a legitite topic of debate, are even more
dangerous than an explicit endorsement of torture The .mere introduction of torture
as a legitimate topic allows us to entertain the ide#ewetaining a pure conscience.”
This serves to legitimize torture and “changes the backgrotiieological
presuppositions and options much more radically than itigbtiadvocacy** In a
similar vein, Weisberg describes the “phenomenon of éigaburse that slips
dangerously toward the known-to-be-wrong as ‘loose-psafaalism™ and tells us
that the “postmodern apologist manages to forget higtcap unwise and ironic rush to
cloak the torturer’s brutality in the language of utiiis@ism.™* He calls for lawyers to
speak out “directly and forcefully against torture” it attritional process of
rationalization helps the “aberrational” practicetinve®> Personally, | am inclined to
agree with the following sentiments of Gross:

By not discussing the practice of torture we do not make @away; we
drive it underground. ... [W]e may as well make suchicgsoin as
informed a manner as possible, taking into account tdestvpanoply of
relevant moral and legal considerations. It is in twstext that public
debate on torture is critica.

The reality of the situation is that, “Pandora’s lmwpen. Although virtually everyone
continues ritualistically to condemn all torture publi¢lye deep conviction, as reflected
in actual policy, is in many cases not behind the sttmmguage.*’ Levinson neatly

° Douglas JehlQaeda-Iraq Link U.S. Cited Is Tied to Coercion ClahiY. TIMES, Dec. 9, 2005, at Al.
10 Adam ShatzThe Torture of AlgiersTHE NEW Y ORK REVIEW OF BOOKS, Nov. 21, 2002.

11 g Av0J Z1zEK, WELCOME TO THEDESERT OF THEREAL: FIVE ESSAYS ONSEPTEMBER11 AND RELATED
DATES 103-04(2002).

21d.

13 Richard H. Weisberd,oose Professionalism, or Why Lawyers Take the Lead on TdrtifeRTURE A
COLLECTION 299, 300 (Sanford Levinson ed., 2004).

.

15 Id

16 Oren GrossThe Prohibition on Torture and the Limits of the L#&wTORTURE A COLLECTION 229,
249-50 (Sanford Levinson ed., 2004).

" Henry ShueTorture, in TORTURE A COLLECTION 47, 47 (Sanford Levinson ed., 2004).
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sums up the matter: “We are staring into an abyss, @ah@ can escape the necessity of
a response’®

This discussion brings three points to mind. Firstly,restinctive knee-jerk
“moral” reaction to a problem often yields the wrongvegrs However, the right answer
can be arrived at through reflection and communicatiseodrse. Secondly, counter-
factual analysis (i.e. the usage of hypothetical sitngjies a valuable tool because it can
help expose the weaknesses in an argument, distinguisptable from unacceptable,
and tease out the correct answer. Thirdly, no legflation, discourse, or counter-
factual analysis can be judged independently of the gmuditical context in which it
takes place. These principles tell us that the reattiat torture is abhorrent and
unequivocally unjustifiable is no more or less valid th@nintuitive reflex that torture is
an acceptable means that can, in some circumstamcpstified by the avoidance of a
disastrous end. Moreover, to discover the truth, weldhely on reflection and
communicative discourse. Further, hypothetical examptasever gruesome or
disturbing, may help us locate the pressure points of theteleb false foundations upon
which certain standpoints are built. Lastly, therentbntext of this endeavor must be
thematized. That means that we should be aware of sweking the questions, what
kind of society that person lives in, what their iet#s are, and why they are asking the
questions. If this inquiry results in the finding that pleeson asking the questions is a
capitalist, Republican American whose world view has\ls®cked by a perceived
“war” with terrorists, who is concerned to protect losecinterests of money, well-being,
stability, and cultural homogeneity, and who is deeplgidfof the unknown enemy
destroying his fragile world, we should be mindful of thading when reading his
suggestions. If that person is a human rights actmist,U.N. Commissioner, we ought
to take their particular starting points into accourdimilar fashion.

E. The Value of Values

It is a salutary discipline when approaching a legal arahmizzle to consider
what values and interests are at stake and how thasss\are otherwise vindicated by
particular solutions. The following paragraph flags up sohtee more important values
that appear to be relevant to the ticking bomb in Chicago.

Firstly, the right to lifeis at threatmany people may perish if we believe that our
suspected terrorist’s claim is true. Seconbiynan dignityis a major issue in this
discussion. This involves the right not to be torturedirafers to the dignity, physical
and mental integrity of our suspected terrorist. Thirttlig, moral purity of societig
jeopardized by the possibility of torture; the self-underding of individual citizens is
affected by the actions of their government. Fourthly,moral purityof the official is
another factor. Since he knows that torture isl;’e@ur agent may not want to torture,
even though he considers it the “right” thing to do. fdaral purity is also of relevance
when we contemplate the rehabilitative purpose of punishntgfthly, we must be
mindful ofinternational peacekeepingThis refers to the preservation of friendly
international relations that may be jeopardized iftémeorist subjected to torture is a
member of an organized geopolitical group. Nextjnkegrity and coherence of

18 Sanford LevinsonContemplating Torture: An Introductipin TORTURE A COLLECTION 23, 39 (Sanford
Levinson ed., 2004).
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domestic and international laghould be at the forefront of our minds. It is desirable
that international standards are referable to and coboipatith domestic norms in
individual states and vice verskair trial or due processre of major importance too.
These notions express the rule of law concept thasuspected terrorist should only be
punished according to pre-existing norms only after a deterioyinat guilt in a court of
law. Then, we cannot afford to ignore the concepegdl certainty This expresses the
ideal that, in a paradigmatic legal system, the lampjslied as it has been written,
facilitating life-planning on the part of citizen3he integrity of the democratic concept
is another variable in our experiment. Traditional der@oy embodies a commitment to
openness, participation and transparency of law-makinigasdhe legitimacy of
executive action is secured by the procedure that led ¢ceitgion. Finally, the
motivations of the terroristannot be disregarded. It should not be forgotten that “a
betrayal is no escape for a dedicated member of eithpevernment or its opposition,
who cannot collaborate without denying his or her highalstes.®

. RESPONSES

This section summarizes the positions that have laemtn the debate thus far
and attempts to demonstrate the problems inherent inpeapbsed solution.

A. Moral Absolutism

Fiat justitia et pereat mundus.

This school of thought holds that torture can nevgu$igfied morally, no matter
what the circumstances. The European Court of Hungim&|[ECHR] has clarified that
the ECHR makes legal this moral ban on torture: “Thert is well aware of the
immense difficulties faced by States in modern timgsrotecting their communities
from terrorist violence. However, even in theseuwinstances, the Conventiprohibits
in absolute termsorture or inhuman or degrading treatment or punishmentp@cése
of the victim’s conduct?

In December 2005, the House of Lords handed down a judgmehidh Lord
Bingham affirmed that this is also the position in ksfglaw: “The prohibition of torture
is an absolute value from which nobody must devidte.”

PROBLEMS WITHMORAL ABSOLUTISM

Some believe that far greater moral guilt falls on a@ein authority who
permits the deaths of hundreds of innocents ratherdiaosing tdorture one guilty or
complicit person. According to Elshtain, “[tlhe bamtorture must remain. But
‘moderate physical pressure’ to save innocent lives, ‘@am@rby contrast to ‘torture,’ is
not only demanded in certain extreme circumstancesarguably the ‘least bad’ thing

9 Henry ShueTorture, in TORTURE A COLLECTION 55 (Sanford Levinson ed., 2004).

20 Chahal v. United Kingdon®23 Eur. Ct. H.R. 413, 414 (1997) (emphasis added).

2L A v. Sec'y of State for the Home Dep’t, [2005] UKHL 720p6] 2 A.C. 221 (absolute nature of
pronouncement not intended to cover inhuman and degrading tréatmen
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to do.””® Similarly, Shue contends that, “[t]o allow the destion of much of a great
city and many of its people would be almost as wicked gsogety to destroy it™ This

is incorrect because the official does atbdw the destruction by resisting the temptation
(or the moral obligation) to torture. Rather, it is teainee, aware that human disaster
is imminent, who allows (by omitting to give the informa) the massive loss of life.
Whether or not one agrees with these views, theredsniable merit in the contention
that, “it seemganaticalto maintain the absoluteness of the judgment, to dib egen if
the heavens will in fact fal® In fact, “just beneath the surface . . . theredarty a

view, prevalent in many jurisdictions among security anecegdersonnel, that torture,
or means of physical or psychological pressure that wetenennear-torture may have
to be resorted to in certain circumstanc®&sThis opinion has been enunciated on the
bench: “There simply are cases in which those whaiattee helm of the State, and bear
responsibility for its survival and security, regard certi@viations from the law for the
sake of protecting the security of the State, as anoitfavle necessity?®

The brutal reality of the matter is that, “[i]f govenent agents perceive such use
to be the only way to procure critical information tlsatleemed necessary to foil an
imminent massive terrorist attack that would resuthousands of casualties, they are
likely to resort to such measures, whether they ardlygoermissible or not? In
summary, law and legal thinkinginadequate if it does not at least address the
possibility of official deviation from the notionally aldste ban.

In terms of the values in Part Il, moral absolutigpears to falter primarily
because it does not accord sufficient value to the tiglife. Elshtain makes this point
emphatically: “Within Christian moral thinking . . . te&atesman or stateswoman [who
sanctions torture] has another chance. He and sh&taad before God as a guilty
person and seek forgiveness. There are no second stiansehool-children blown to
smithereens® In short, we cannot ignore the compulsion that neople feel that
overriding importance must be attached to saving the people

B. Necessity Defense

“The road to tyranny has always been paved with claims of necessity made by
those responsible for the security of a natioh.

This solution holds that, if torture is the only way tgeséves in our imaginary
emergency, the official who takes this last resodukhbe able to invoke a necessity
defense. Parry neatly sums up this position:

2 Jean Bethke ElshtaiReflection on the problem of “Dirty Handsih TORTURE A COLLECTION, supra
note 19, at 86-87.

% Shue,supranote 19, at 57.

4 CHARLES FRIED, RIGHT AND WRONG 10 (1978)(emphasis added).

%5 MaLcoLM D. EVANS & ROD MORGAN, PREVENTING TORTURE 54 (1998).

% Barzilai v. Government of Israel, 40(3) P.D. 505 (BenaRat.).

2" Gross,supranote 19, at 235.

28 E|shtain,supranote 19, at 83.

29 Dershowitz supranote 19, at 273.
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[P]reventing terrorism has become one of the most faigni tasks for
modern governments . . . . Against this background, we caongtletely
reject the evil of torture as a method of combatingpteam, regardless of
what international law provides. If torture provides tast remaining
chance to save lives in imminent petite necessity defense should be
available to justify the interrogatorsonduct™

Remarkably, this view finds support even within human righggmizations:

If I as an interrogator feel that the person in froihine has information

that can prevent a catastrophe from happening .imadine that | would

do what | would have to do in order to prevent that catplst from

happening. The state’s obligation is then to put me dnfoiabreaking

the law . . . . | can evoke the defense of necesaity,then the court

decides whether or not it's reasonable that | brokéailien order to avert

this catastroph&'
Furthermore, the idea of necessity has taken root injutiSprudence: ItChavez v.
MartineZ a majority of the Supreme Court expressly approved thasnestween the
constitutionality or legality of coercive interrogatiand the perceived necessity for
extracting the informatioft

PROBLEMS WITH ANECESSITYDEFENSE

The major problem with the necessity justificatiorhittit is too pliable and
positively invites political manipulation. Parry tells thst,

Even if torture could be justified in a specific caseaamatter of criminal
law, we still must ask if it is wise. The focus betnecessity defense is
narrower than the focus of the policymaker, and usingit®ror cruel,
inhuman, or degrading treatment may not be wise from bhaader
perspective even if it is justified as a matter of fAw.

Indeed, “[w]hy in the world would we necessarily trust a higidliticized state elite,
with its own potential political interests in creatiagperception of danger, to be reliable
in such declarations¥ To my mind, there is great wisdom in Dorfman’s warnirag,th

Every regime that tortures does so in the name whsah, some superior
goal, some promise of paradise. Call it communism,itctde free market,
call it the free world, call it the national intergsall it fascism, call it the
leader, call it civilization, call it the service ob@, call it what you will,

%0 parry,supranote 19, at 158 (emphasis added).

31 Mark Bowden,The Dark Art of InterrogationATLANTIC MONTHLY 51,October 1, 2003, at 76 (quoting
Jessica Montell, executive director of a human rigtt®eacy group in Jerusalem).

%2 Chavez v. Martinez, 538 U.S. 760, 776 (2003).

¥ SeeParry,supranote 3, at 151.

3 parry,supranote 3, at 159.

% Levinson,supranote 7, at 32.
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the cost of paradise, the promise of some sort ofdmEasays Ivan
Karamov, will always be hell for at least one persmmawhere,
sometime.®®

It seems therefore that the necessity justificatieglects the afore-mentioned values of
human dignity; the integrity of society; internatiopekce; the terrorist’s aims; and the
coherence of international and domestic law.

C. Self-Defense

This theory is similar to that of necessity. It mains that an agent who uses
torture and saves Chicago can, by way of an extensite @oncept of self-defense,
excuse or justify his conduct. Gur-Ayre suggests thatrin@nal law concept of self-
defense can not only validate, but can also set useiits lon interrogative practices:

The use of force in interrogation, which severely viedathe suspect’s
human dignity and autonomy, may only be justified intkeh cases of an
imminent threat of a concrete terrorist attack -itigkbomb situations in
its narrow sense - when it is impossible to turn toengeneral means of
collecting information. Only in such cases can selédse, the right to
repel an unlawful concrete attack, justify the use tdrnogational force.

A pre-emptive use of force, as well as the use of for¢ke aftermath of

the attack, cannot be justified by self-defense ornyyaher justification;

nor should the use of force be justified against a bgstawho happens to
know the location of the bomb . 37.

As Dershowitz points out,

There is a difference in principle, as Bentham notedentban two

hundred years ago, between torturing the guilty to sawdiths of the

innocent and torturing innocent people. A system that resuan

articulated justification for the use of no lethalttwe and approval by a
judge is more likely to honor that principle than a systbat relegates
these decisions to low-visibility law enforcement agevitese only job is

to protect the public from terroristh.

PROBLEMS WITH SELF-DEFENSE

Gur-Ayre tells us that “[tlhe moral basis for selffelese is stronger than that of
necessity. The use of force is not directed at thendefess but rather at the person who
has unlawfully created the danger and is &blavoid the need to sacrifice her interests

% Dorfman,supranote 2, at 16.

37 Miriam Gur-Arye,Can the War Against Terror Justify the Use of Force in Interioga®, in TORTURE
A CoLLECTION 195 (Sanford Levinson ed., 2004).

38 Dershowitz supranote 29, at 272.
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by ceasing the attack® There are two main problems with this superficialtyaative
solution.

Firstly, as has already been stated, a terrorist doesimply “avoid the need to
sacrifice her interests by ceasing the attack.” Omomérary, the terrorist must do
preciselythat. Divulging the information as to the whereabodith® bomb betrays the
highest values motivating the terrorist. As such;defénse undervalues the terrorist’s
ideological values. Secondly, the mechanics of sédrde dictate that if a bystander
and the culprit both mockingly state that they araravwof the whereabouts of a bomb,
only the terrorist can be tortured. Indeed, if, inhkat of the moment, two officials
make a snap decision that, to discover the locationeo€hicago bomb, one of them will
torture the bystander and the other the terrorist, trendefwill only be available to the
official who tortures the terrorist, even if thealser is averted by information obtained
from the bystander. If it is known with absolute cenathat the bystander knows of the
bomb, and is tortured, does the Benthamite logic hal@w Is the interrogator of this
person less culpable than the interrogator of the actiadit? Why is the defense open
to one official and not the other simply because of attefifate; a snap decision? In this
example, it turned out that the torture of the bystama@ey necessary and that the torture
of the terrorist was ineffective. Therefore, it ssethat the mechanics of self-defense
would produce odd results if it were put into practice.

In summary, the self-defense solution pays scant regdhe values of the
terrorist; human dignity; the right to life; the mbparity of the official; international
peacekeeping and fair trial. Furthermore, in light efgbal of the maintenance of the
coherence of domestic and international law, it is unalels for states to begin to
provide for self-defense justifications for torturershisTcould lead to a situation where
some states contemplate justifications or excusestets maintain a strict prohibition.
Such incoherence is undesirable in the international Bgtem, particularly as it is only
recently that the ban on torture has acquired the stéjus cogens

D. Political Absolution

Torture is “an engine of state, not of laW’”

This approach entails that someone who tortures iorostances such as those
set out in our ticking bomb example, should be poliycabsolved for their crime after
the event. Posner realizes that civil libertariascancerned that, once torture is
sanctionecex anteor approved oéx posta general erosion of civil liberties will occur.
In light of this consideration, and the fact that aogtébenefit analysis of the application
of torture is necessarily a “nebulous” venture, helkbithat it is better to “stick with
overly strict rules, trusting executive officials to &kehem when the stakes are high
enough to enable the officials to obtplitical absolutionfor their illegal conduct**

39 Gur-Arye, supranote 29, at 194 (emphasis added).

“O\WILLIAM BLACKSTONE, 4 COMMENTARIES ON THELAWS OF ENGLAND 321 (1765—1769).

“! Richard Posneforture, Terrorism, and Interrogatiom TORTURE A COLLECTION 298 (Sanford
Levinson ed., 2004) (emphasis added).
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PROBLEMS WITHPOLITICAL ABSOLUTION

Firstly, if such a system were in place, it is nec to me how it would function.
Would absolution be extended only to those officials wiamaged to unravel terrorist
plots while those officials who fail to find the detémaand save the city are dealt with
by normal process of law?

Secondly, and perhaps most fundamentally, law thattismforced loses its
character as law. Moreover, law that is not a trexggification of contemporary
political morality does not fulfill itgaison d’étre The result of having a law that is not
applied is to undermine society’s respect for the lawickimgy the constitutional fabric
that holds us together. Furthermore, if we acceptidmatis applied does not correspond
to law as written, and turn a blind eye to torture, thergtequality of law deteriorates
and with it, society’s respect for laf.

Thirdly, as Levinson suggests, “[o]ne might well beliave i'contagion affect.’

If the United States is widely believed to accept torture poper means of fighting the
war against terrorism, then why should any other couefrgin?"*® Levinson further
argues that,

Part of the responsibility attached to being a cologsayg be the need to
accept certain harms that lesser countries need ngbttacer very size

and power may require that we limit our responses inyathat might not

be true of smaller countries more “existentially” #tened by their
enemies than the United States has been . . . . Atdeleast . . . the
United States must be willing to bear significant costs—tgrehan many
other countries—before it accepts the possibility ofirest’

To conclude, angle post facteystem of political absolution derogates unacceptably
from the principles of international peacekeeping; huuhignity; fair trial (of both the
terrorist and the torturer); legal certainty; the idgal values of the terrorist and the
moral purity of the official.

E. Trial on the Morality of the Act

“I have dirty hands right up to the elbows. I've plunged them in difth blood. Do you
think you can govern innocently*”

This proposal posits that an official who metes oututer in order to save
Chicago should face trial, where a jury must decide emrtbrality of his actions. If they
think he was right, he is set free. If not, he gogait. Shue tells us that,

2 Amnesty for criminal activity has been granted to mersiof criminal organizations, such as the Mafia,
in order to pursue what is often perceived as the highaal of dismantling the larger illegal network. In
my view, this admittedly useful law enforcement deviomlves a perversion of the law and a betrayal of
theRechtsstaat

“3 Levinson,supranote 7 at 39.

4 Levinson,supranote 7 at 39.

> EAN-PAUL SARTRE, Dirty Hands, in N ExiT, AND THREEOTHERPLAYS 201 (Lionel Abel trans., 1949).
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[a]n act of torture ought to remain illegal so that amyevho sincerely
believes such an act to be the least available epiased in the position
of needing to justify his or her act morally in orderdefend himself or
herself legally . . . . Anyone who thinks an act afuce is justified should
have no alternative but to convince a group of peerspmbéc trial that
all necessary conditions for a morally permissible a&re indeed
satisfied. If it is reasonable to put someone throumfure, it is
reasonable to put someone else through a careful exjplarof why. If
the situation approximates those in the imaginary elesnm which
torture seems possible to justify, a judge can surelypbected to suspend
the sentenc®

PROBLEMS WITH AMORALITY TRIAL

Shue’s submission clearly involves the acquiescence rerdfore arguably the
complicity, of four additional people. Does the primmister then also go to court to
justify himself? What court does he go? He surely wde'tfound guilty in any
meaningful sense of the word by a judge in his home couftuyther, it doesn't seem
very likely that the torturer's home state would tumm over for trial in a neutral
jurisdiction, let alone for trial in the home statetbé suspected terrorist. What is the
official's status ininternational law if he is wrong and the person wasn't the
perpetratorY Who sits in the jury of peers who are to deem tHiiafs conduct
‘morally permissible’ or otherwise? Surely, someon®whs to make such a sacrifice in
such a scenario is truly peerless. Perhaps, he cadded before St. Peter’s gate if that
is your religious persuasion. The recent House of Lardgment shows how distant
Shue’s proposal is from current judicial thought in thatédl Kingdom. According to
the Law Lords, if Tony Blair were to oversee torturéhe way Shue describes, he would
be consideretiostis humanis generf&

In short, Shue’s suggestion is very valuable but strikesasna tad myopic. The
guestions above highlight the multiple of problems withgnigposal. The option of a
trial to decide whether or not the torture was moral doasrespect the values of
coherence of international and domestic law or leggehinty.

F. Ex post Ratification

“It is far pleasanter to sit comfortably in the shade rubbing red pejpmer some poor
devil's eyes than to go about in the sun hunting up evidefice.”

6 Henry ShueTorture, in TORTURE A COLLECTION 47, 58-59 (Sanford Levinson ed., 2004) (emphasis
added. Shue envisages very clinical, official torture: ‘fi€]prime minister and chief justice are being kept
informed; and a priest and a doctor are present . .Jhe [@ntiseptic pain will carefully be increased only
up to the point at which the necessary information isllged, and the doctor will then immediately
administer an antibiotic and a tranquilizer. The tortigepurely interrogational.d. at 58 (Shue’s
imaginary scenario involving the prime minister is neistent of Achilles mockery of Agamemnon:
“Imagine a king who fights his own battles. Wouldn'ttha a sight?”).

*" This is imaginable where a collaborator with the pegpet lies about his identity in order to protect the
true mastermind. Greater sacrifices are expectedrofigs almost every day in suicide campaigns.

“8 A v. Sec'y of State for the Home Dep't, [2005] UKHL 720p6] 2 A.C. 221.

%91 James Fitzjames Stephen, A History of the Criminal bhEngland 508 (William S. Hein & Co., Inc.
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The solution postulated by Gross is as follows:

[T]ruly exceptional cases may give rise to officiababedience: public
officials may step outside the legal framework, thatast extralegally,
and be ready to accept the legal ramifications af #ngtions. However,
there is also the possibility that the extralegaloastiundertaken by those
officials will be legally (if not morally) excused gost™°

He continues:

A categorical prohibition on the use of torture is alssirable in order to
uphold the symbolism of human dignity and the inviolabiityhe human
body . . . . [T]he more entrenched a norm is—and tlohipition on
torture is among the most entrenched ones—the hardeill ibev for
government to convince the public that violating that normeisessary-

Hence, Gross’ proposal

calls on public officials having to deal with the cataghic case to
consider the possibility of acting outside the legaleorwhile openly
acknowledging their actions and the extralegal natuseicii actions . . . .
Society retains the role of making the final determination whether the
actor ought to be punished and rebuked or rewarded and commended for
her actions. . . . The people may determine that the use of tomua@y
given case, even when couched in terms of preventing foatiastrophes,

is abhorrent, unjustified, and inexcusable . . . . She foagxample, need

to resign her position, face criminal charges or cwilss or be subjected

to impeachment proceedings. Alternatively, the people apgyove the
actions and ratify therm?

Apparently Gross sees it as a positive feature ohleisry that,

[b]y separating the issues of action (preventive iogational torture) and public
ratification, and by ordering them so that ratificatidollows, rather than
precedes, actiorihe proposed solution adds a significant element of uncertainty
to the decision-making calculus of state agenthis prudent obfuscatiomaises
both the individual and national costs of pursuing an egedlcourse of action
and, at the same time, reinforces the general barromer’

1980)

%0 Oren GrossThe Prohibition on Torture and the Limits of the LawT@RTURE A COLLECTION 229-31
(Sanford Levinson ed., 2004).

*11d. at 234-35.

*2|d. at 240-41 (emphasis added).

*3|d. at 244 (emphasis added).
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PROBLEMS WITHEX POSTRATIFICATION

There are three major flaws wigx postratification.

Firstly, to what society is Gross referring, to whaburt or jury? If an official
saves members of a society by torturing a nameless iejusinat Western society will
punish or even require an official to resign? Certainly the society that re-elected
George W. Bush. How hard is it really to convince ateged U.S. public that coercive
interrogation is necessary to protect their freedomb@ré/is this incredibly discerning,
ethically sagacious society that is able to suppressatisnalism and look at the facts
objectively while knowing that this official just saved €dgo? | know no such society.
I’'m certain it doesn't exist in the United States, ppeh&n the corridors of Yale Law
School. In the UK, what is more likely is that tbéicial will be seen as a soldier
fighting thewar against terrorand his acts (whether reasonably based on an imminent
threat or not) will be white-washed by a brain-washed putdimprising largely oSun
readers.

Conversely, the terrorist will represent a body ofuiit and will be viewed by
more people than one might care to imagine as a fredigbter. These people, perhaps
not assembled into a state but perhaps even more nuntbeoughose of the target state
would surely condemn the official’'s actions and may evantvhis head on a stick for
impeding what they see as a just war by violating humamitglig

Secondly, and conclusively in my view, ifo]nce the torturer extracted the
information required . . . he at once [had to] resignawvait trial, pardon, and/or a
decoration, as the case might Béthe important rule of law principle of legal certgint
is totally neglected. To make matters worse, Grossuslthat,

[e]ven if the use of torture in any given case is daicelyy excused ex
post, it may be subject to a different judgment on thermattional plane.
This may have significant consequences, for the indiVidwtor (the
interrogator) as well as her government. First, torsungay be subject to
criminal and civil proceedings in jurisdictions other thasit own, and
may also be subject to international criminal proseauti®econd, the ban
on torture is nonderogable under the major internatibnanan rights
conventions, that is, it cannot be abrogated or derogaisthfhatever the
surrounding circumstances may be . . . . State agdt®ngage in acts of
preventive interrogational torture implicate their goweent in violation
of the nation’s international obligations and exposdoita range of
possible remedies under the relevant international legatliments?

My question is: Would this not lead to an unacceptablemerding state of uncertainty
for the official? Would it not be far more humanehé official knew precisely what she
was putting on the line? An additional problem, of couiséhat, if the torturer's home

** Charles L. Black, JrMr. Justice Black, The Supreme Court, and the Bill of Rig#asper's, Feb. 1961,
at 63, reprinted in The Occasions of Justice: Essaysyvios Law 89, 99 (1963).

% Oren GrossThe Prohibition on Torture and the Limits of the Law,TORTURE A COLLECTION 229,
246-47 (Sanford Levinson ed., 2004).
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state does not put her in prison, the state necessariharboring an international
criminal.

In short, Gross’ suggestion strikes me as unworkable by dif its
disproportionate effect on the official's legal cemtyi As Dershowitz correctly reminds
us, “interrogators should not have to place their libattyisk by guessing how a court
might ultimately decide a close case. They shoulddbe to get an advance ruling based
on the evidence available at the tim&.Ex postratification is problematic in the further
sense of the coherence of domestic and internati@valand it seems to severely
undervalue the official’s right to a fair trial.

G. The Warrant

The current situation

[T]olerates torture without accountability and encouradgpocritical

posturing . . . . [I]f torture is being or will be practicas it worse to close
our eyes to it and tolerate its use by low-level lawosxr@ment officials
without accountability, or instead to bring it to thefaoe by requiring that
a warrant of some kind be required as a preconditidnetanfliction of any

type of torture under any circumstancés?

Dershowitz is troubled by governmental smoke screens thaud the practice of
torture. Responding to photographic evidence of the abomineddément of Abu
Ghraib detainees, he claims that,

If a warrant requirement of some kind had been in plde® low-ranking
officers on the ground could not plausibly claim that thay been subtly
(or secretly) authorized to do what they did, since thlg acceptable form
of authorization would be in writing. Nor could the higirking officials
hide behind plausible deniability, since they would have Wequired to
give the explicit authorization . . . . [T]he requiremh of securing advanced
written approval would reduce the incidence of abuses, giveeuld be a
rare case in which a high-ranking official, knowing thecard will
eventually be made public, would authorize extraordinarthots — and
never the methods of the kind shown in the Abu Ghphittographs®

He suggests that a judicial officer should be responsbleettingtorture applications
It is a traditional role for judges to play, since ithe job of the judiciary to

balance the needs for security against the imperativiesliberty.
Interrogators from the security service are not tdhibe strike such a

56 Alan Dershowitz,The Prohibition on Torture and the Limits of the Law,TIDRTURE A COLLECTION
229, 263 (Sanford Levinson ed., 2004).

*"1d. at 257.

*8|d. at 276-77.
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delicate balance . . . . The essence of a democsgaiaging responsibility
for difficult choices in a visible and neutral institut like the judiciary’’

Building on the Dershowitzian suggestion, Levinson suggeais \wm which the torture
warrant system could avoid triggering a normalizatiotodtre.

First . . . all torture warrants should be public,hwitritten opinions that can
be subjected to analysis . . . . Second, the persastdtesproposes to torture
should be in the courtroom, so that the judge can takeefge in
abstraction. The judge should be fully aware of hisher personal
complicity in the act of torture . . . . He shouldokv that he is . . .
potentially at risk if a later court finds the grant o tharrant to have been
unreasonabl&’

PROBLEMS WITHPRIOR JUDICIAL APPROVAL

As much as | admire (and share) Dershowitz’s aiheyetare many fundamental
flaws in his analysis. Firstly, the idea of authorizilng tlerogation from a right as
fundamental as freedom from torture strikes me as jushiascal to the concept of
developed democracy and, for that matter, internatitenal as the current fog of
hypocrisy that envelops its actual practice. If a judgegex anteapproval to torture in
a system that condones torture and the official spesgly tortures, the judge, the
official and potentially every member of the admirason are complicitors in the
violation of one of the most fundamental norms otinational law. Accordingly,
Dershowitz’'s warrant idea, although presented as a soluiio fact, creates more
problems than it solves. The legalization of tortenesn in such extreme circumstances,
creates what | regard as insurmountable problems for tden@tional system. Is torture
by a dictator also legitimate because it has beerawad by the powers-that-be? If the
United States openly engaged in torture, what would stop Saddssseid from
harnessing the media in his defense against the chargetwfetin his current trial in
Baghdad with the remark: “My regime used torture, so dbesU.S. administration.
What's the difference?”. How is it legitimate fan occupying force to torture to extract
information about future terrorism or current local sesice if it is not legitimate for a
regime to torture its own people to prevent an uprisifgg?domestic legal legitimization
of torture sets states up in opposition to freedom fighterrorist groups, insurgents,
and, in the worst case scenario, to one anSthén. this way, the legalization of torture
of foreign nationals (let’'s face it, they are thébjects of many modern instances of
torture) is a catalyst for the clash of civilizatsonls the loss of human life that may occur
less bad or more acceptable than the catastrophe tlyahawa been averted by the
torture? In short, domestic legitimization of tortin@ds the potential to cause a clash of
state interests and world war. Wars have been fougihtfavéess important issues than

*1d. at 263-64.

€0 sanford LevinsonContemplating Torturén TORTURE A COLLECTION 23, 37 (Sanford Levinson ed.,
2004).

1 We have recently seen controversy surrounding thatitsioy U.S. forces of a German man for
questioning. It is appalling that the political impacthed tetention of one German is greater than that of
countless Iragis.
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human dignity. More generally, it may not be cleamwha coherent system of
international law can put Saddam Hussein on trial faute in Baghdad without also
putting George W. Bush on trial in Washington, D.C. Hussein'ddirty his own hands,
neither does Bush. Torture conventions do not distingbétiveen valid or invalid
purposes of torture, so this cannot provide the justifinat Equally, there is an inherent
circularity in the argument that torture can be pradtiog a legitimate regime but not by
an illegitimate regime when the practice of tortureswsed as a justification for the
deposition of the leader of the illegitimate regimeasmn indicator of the illegitimacy of
that regime.

Notwithstanding the inevitability of governmental resort tetuce in today’s
political climate,

[t still makes good sense to say an absolute ndvéouse of torture. As
Fred Schauer argues, ‘[r]esisting the inevitable is nbetdesired because it
will prevent the inevitable, but because it may be thd basategy for
preventing what is less inevitable but more dangerous.’” t\ighaess
inevitable but more dangerous’, for example, the expanded use of
interrogational torture to less-than-catastrophic €as®nce we authorize
state agents to use interrogational torture in on®fseases, it is unlikely
that we will be able to contain such use to thattéohisubset of cases.
Rather, such powers and authority are likely to expandédgond their
original intended use. Moreover, the insistence on lzsolate ban on
torture may slow down the rush to resort to torture mesteven in truly
exceptional cases. Such an absolutist position not ornppses moral
inhibitions on government officials but also raises thectgveof public
exposure if a measure is later considered to have bewtessary, and the
(albeit remote) possibility of criminal proceedings amdl suits brought
against the perpetratots.

Secondly, and relatedly, notwithstanding the fact thaban dignity has been sacrificed
on the altar of national security by several Westggvernments in the last half-century,
the international quest to eradicate torture was clippimggaat a fair pace. Let us not
forget that an apparatus had been set up to investigataeiodtates (however

hypocritically) have declared their aversion to the ficaceverything was moving in the
right direction (even if every two steps forward waceompanied by one backwards). If
thenew Romedegalized torture, a phenomenally dangerous message Wwewsent out to

the rest of the world. Do we really want to open ardbat we collectively have been
trying to force shut since the Enlightenment? Furthémat aberrations on the general
theme of judicial warrants could we expect? The mind lesgat the possible legislative
measures and executive action in violation of fundaméwtalan rights that would take
place in countries that have less developed systemsglfs rprotection than those
boasted by the United States and the United Kingdom. Deitzl'® radical proposal

would throw an enormous cat amongst the pigeons ohtbenational community. How

would the world deal with the fact that the leading powas derogating from an almost

52 Oren GrossThe Prohibition on Torture and the Limits of the L&wTORTURE A COLLECTION229, 235
(Sanford Levinson ed., 2004).
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universally accepted ban? The sad truth is that some @suwiuld follow suit, treating
the U.S. legalization asarte blancheto resume practices that had tainted their
reputations and impeded their development as legitimatessin the past. In addition,
the few states that have resisted the utilitarianptation to use torture thus far might
succumb to that temptation. Langbein informs us that, dfhgr insight from history is
the danger that, once legitimated, torture could develaprstituency with a vested
interest in perpetuating it* Gross echoes this view: “It is extremely dangerous to
provide for such eventualities and such awesome powerawitbi framework of the
existing legal system because of the large risks afoaination and manipulation of that
system and the deleterious message involved in legaliafyactions . . . .

Thirdly, Dershowitz claims that a system of judisiarrants would, by introducing
judicial scrutiny and providing a documentary record, redueenttimber of incidents of
torture that take place and increase the accountabifityhose employing such
methodology®> However, Scarry correctly remarks that it is olear how the torturer
becomes accountable since we remove his legal culpahyligjving him a warrant® In
addition, by analogy with search warrants, she claimsa system of licenses to torture
would tend to close the door to review rather than fatitig scrutiny of the decisioHi.
Posner also maintains that Dershowitz exaggeratesgh#icance of his judicial warrant
as a check on executive discretion. The judge ceficthe suggested system of prior
approval for three reasoffs.Firstly, a warrant is issued @x parteproceedings in which
the applicant may have a choice of judges to which to applilence, no effective
screening takes place. Secondly, the judicial officosen for such a role are likely to
be chosen on the basis of their sensitivity to matlicsecurity, leading to a biased
hearing’® Thirdly, the entire procedure is likely to remain sedoe security reasons.

A non-transparent procedure does not promote truthfulaessinistrative standards, or
candor. Posner concludes therefore that a warrantt foghrate merely to whitewash
questionable practice$” As Shue argues, “[t]orture is the ultimate shortclitit were
ever permitted under any conditions, the temptation tatusereasingly would be very
strong.”® Parry also voices this concern,

In theory, we can admit an exception to an otherwrgeeusal prohibition
without undermining the values that gave rise to that protbitBut what

8 John H. LangbeiriThe Legal History of Torturén TORTURE A COLLECTION 93, 101 (Sanford Levinson
ed., 2004).

% Oren GrossThe Prohibition on Torture and the Limits of the L&wTORTURE A COLLECTION 229, 240
(Sanford Levinson ed., 2004).

% Alan DershowitzTortured Reasoningn TORTURE A COLLECTION 257, 257 (Sanford Levinson ed.,
2004).

% Elaine ScarryFive Errors in the Reasoning of Alan DershowitzTORTURE A COLLECTION 281, 282-
83 (Sanford Levinson ed., 2004).

®71d. at 284-85.

% Richard A. PosnefTorture, Terrorism, and Interrogatigin TORTURE A COLLECTION 291, 296
gSanford Levinson ed., 2004).

°1d. at 296.

01d. at 296.

1d. at 296.

21d. at 296.

3 Henry ShueTorture, in TORTURE A COLLECTION 47, 57 (Sanford Levinson ed., 2004).
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of practice - is there such a thing as principled tort&esh if such a thing
exists, reports of U.S. practices suggest that adheritigpse principles is
difficult indeed?*

Let us resist opening the gates to hell.
Fourthly, as Scarry shrewdly observes, any system af gpiproval of torture
presupposes a “population [that] lacks the simple at&ibfitourage”.

It is a peculiar characteristic of such hypotheticguarents on
behalf of torture that the arguer can always “imagiseineone large-
spirited enough to overcome . . . his aversion to tgrtue not so large-
spirited that he or she can also accept his or herlegai culpability and
punishment?

Why can’t a torturer stand trial for his crime?

Finally, it seems that the likelihood of extractingoirthation must be inversely
indexed to the importance of the cause in the terropsiyshe and the amount of energy,
time, and money the terrorist has invested in his evil gitence, the more grandiose the
plan and the more important the cause, the less likislyhat the terrorist will give up
information under torture. This means that if, in therdeday scenario that Posner
describes, the perpetrator or his accomplice is caughtikelihood of obtaining the
information through torture is reduced dramatically byehermous scale of the plan and
the terrorist’s level of dedication to his cause. Aitbegs the question of whether there
is any point in taking a Dershowitzian approach and instgw system of warrants for
torture in the first place.

In short, the warrant does not sufficiently protectuakies of human dignity, fair
trial, the ideals of the terrorist, the moral purifysociety and the official, or international
peacekeeping, and it flies in the face of the desiderafwwoherent international and
domestic law.

H. Nelsonian Blindness

In the U.S. context, the collective horror from the September atkatt
fosters indifference toward detainees captured outside the United States
who are of a different culture than our dominant cultures and who share
the Middle Eastern origin of the September 11 terrorists (and, of gourse
who may themselves be terrorists).

Dorfman has commented on the sad state of society:

" John T. ParryEscalation and Necessity: Defining Torture at Home and AbiioaBbRTURE A
COLLECTION 145, 160 (Sanford Levinson ed., 2004).

> Elaine ScarryFive Errors in the Reasoning of Alan DershowitzTORTURE A COLLECTION, 281,282-
83 (Sanford Levinson ed., 2004).

6 John T. ParryEscalation and Necessit{efining Torture at Home and Abroad TORTURE A
COLLECTION, 145, 156 (Sanford Levinson ed., 2004).
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We live in times where people, in [the USA] and in samgnother
supposedly “civilized” nations, are so filled with primea&f that they look
on with apparent indifference at the possibility ofrexte maltreatment of
their presumable enemies-indifference, indeed, atvige®rce and
televised images of this sort of maltreatmént.

PROBLEMS WITHNELSONIAN BLINDNESS

Nelsonian blindness to torture reflects a societal sekrsiagnosed by Dershowitz
in the following terms:

A sort of “don’t ask, don't tell” policy has emerged, blixag our president
and attorney general to close their eyes to its uske Wweing able to deny
it categorically-the kind of willful blindness condemnieg the courts in
other contexts. With no limitations, standards, priesp or
accountability, the use of such techniques will continuexpand’®

| agree with him that this position is entirely unsatisday and without appropriate and
considered legal and political intervention, is likelytorsen. To my mind the following
excerpt from an essay by Dorfman shows how turning a bipedo torture involves a
denial of self:

Torture does not . . . only corrupt those directly invdlve the terrible
contact between two bodies . . . [t]orture also wais the whole social
fabric because it prescribes a silencing of what has be@pening
between those two bodies, it forces people to makeveethat nothing, in
fact, has been happening, it necessitates that w l@urselves about
what is being done not far from where we talk, while wenah a
chocolate bar, smile at a lover, read a book, lisbea concerto, exercise
in the morning. Torture obliges us to be deaf and blind and. n@tave
could not go on living. With that incessant awarenesthefincessant
horror, we could not go on living.

As Scheuerman argues:

The only sensible response to this harsh reality isto.... . force the
United States to rethink its disastrous - and thus fartegunoductive -
legal and political positions about the “war on terrorisrif. we hope to
preserve our basic political and legal ideals, and o ahe downward

" Ariel Dorfman, The Tyranny of Terror: Is Torture Inevitable in Our Centand Beyonddn TORTURE
A CoLLECTION, 3,5 (Sanford Levinson ed., 2004).

"8Alan Dershowitz Tortured Reasoningn TORTURE A COLLECTION, 257,265 (Sanford Levinson ed.,
2004).

9 Ariel Dorfman, The Tyranny of Terror: Is Torture Inevitable in Our Cegtand Beyondn TORTURE
A CoOLLECTION, 3, 9(Sanford Levinson ed., 2004).
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spiral of terror and counter-terror to destroy them, wi# need to
reestablish a legal universe without black h&fes.

In sum, Nelsonian blindness does not solve the problem betaless not accord
sufficient weight to the values of the moral integafysociety, the democratic concept,
fair trial, the values of the terrorist, or the mqguarity of the official, it shows a blatant
disregard for human dignity and, in my view, is a tirenb of international conflict.

[ Conclusion

| shall not rehearse any of the foregoing. Sufficeatothat it is not considered that
any of the above solutions reconcile the differenti@slat stake satisfactorily.

1. A PRINCIPLED RESPONSE

In the spirit of creating the legal universe that Scheae speaks of, | would like to
argue for a different response to the ticking bomb quesiidve reader should be
mindful that those who reject a legal ban on tortutero€ast themselves as pragmatists,
while those who argue for moral absolutism are varitddglled soft, naive, fanatical or
impractical. In what follows, | givpractical and morareasons for an absolute domestic
and international legal ban on torture.

A. Torture as Crime

“A man doesn’t lose his soul one day and find it the n&xt.”

Torture is an international crime. Torturers laostis humani genetfé Terrorists,
however despicable, have the same rights as thefresf® In developed Western
democracies, anyone who uses torture for whatever pusposéd go to prison for their
crime. Interrogators should be given clear, hard lagasérto follow and know that they
are sacrificing their liberty if they break them. Liglifor torture should be strict and
sentences should be fixed. The only question for tlyeiguthe criminal trial of the
official should be, “did this man use torture?” Questiohsecessity or self-defense or
the morality of the official's act are not to be @ddefore the jury. Any information
obtained using torture is not admissible in a courtwffa

This proposal shall now be assessed in light of theegathat are in play in the
Chicago scenario.

First, in the ticking bomb scenario, it is likelyatrour security officer would not
rank his own liberty as more important than the liviesitlions of people if he were
certain he had the terrorist in his custody and could &xtne information using coercive

8 william E. ScheuermarGarl Schmitt and the Road to Abu Ghrall® Constellations J. 108, 122 (2006).
81 Michael WalzerPolitical Action: The Problem of Dirty Hands TORTURE A COLLECTION, 61, 71
(Sanford Levinson ed., 2004).

82 SeeA v. Sec'y of State for the Home Dep't, [2005] UKHL 72006] 2 A.C. 221 (endorsing two
propositions).

%3 SeeChahal v. United Kingdom, [1996] Eur. Ct. H.R. 54.

8 SeeA v. Sec'y of State for the Home Dep't, [2005] UKHL 72006] 2 A.C. 221.
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interrogative techniques. If he uses torture, extrhetsnformation and diffuses the
bomb, theright to life is valued because the massacre is forestalled.

Second, what diuman dignit§ Simply put, the retributive function of
punishment is fulfilled. The victim of the torture knothsit his rights have been
vindicated, albeit post facto. Although his liberty wasatiet! in a distinctly non-
Kantian fashion and subordinated to the right to lifenafy citizens of the society he
attacked, he knows that society regrets the officadt®ns. He knows that although
some in the society (depending on individual moral stamigomay be grateful for the
official’'s actions, such conduct can never be endorsedcbyrenunity that purports to
live under the twin principles of democracy and the r@ilaw. By punishing the officer
we take the terrorist’s dignity out of the equation beedhs terrorist and the officer
know full well that the officer will pay for his crimeln short, the terrorist’s dignity is
bought at the price of the torturer’s liberty.

Third, themoral purity of societys protected. It is arguable that, in the awful
moment that society uses torture to save itself,abbes evil, bases itself on evil and is
doomed to succumb to evil. “[T]he punishment of the perpetratawever symbolic it
may be, can help to heal the world, overcome thatysssaand challenge apathy and
silence.® There is no doubt that “[t]he self-awareness otthgic hero is obviously of
great value . . . . But sometimes the hero’s suffeneeds to be socially expressed (for
like punishment, it confirms and reinforces our sense i acts are wrong§® The
moral equilibrium of the democratic society is restiooger the course of the official's
sentence; the sentence serves as an expressiansafdiety’s regret that one of its
members resorted to such a despicable act in order &rygdbat society.

Fourth, in the same way, through punishmentntbeal purityof the officialis
restored. “We don’t want to be ruled by men who havetlwit souls.?” Can we ever
say that a torturer is innocent? In my opinion wencd. \We can never justify torture. It
is wrong and that is the end of the matter. Can artarprovide an excuse for his
actions? | submit that a legal excuse may never existtat is a crime against
humanity and a flagrant denial of human dignity. This dugsletract from the fact that
we understand the torturer’s actions. Indeed, in the ggsition, we may have made the
same choice. However, simply because we understardrtbeer’s actions does not
mean that we condone them, nor does it mean thatou& have wanted to be in his
shoes. It is precisely because we sympathize witlotharér that we should bless him
with a term in prison. We must be cruel only to be kiddalzer realizes this point and
makes a poignant reference to Albert Candust Assassins

The heroes are innocent criminals, and just assabgicgyse having
killed, they are prepared to di@nd will die Only their execution, by the
same despotic authorities they are attacking, will ceteghe action in
which they are engaged: dying, they need make no excuséss T
end of their guilt and pain. The execution is not sohmuumishment as

8  Ariel Dorfman,Forward to Torture, ifTORTURE A CoLLECTION 9 (Sanford Levinson ed., 2004).
8 Michael WalzerpPolitical Action: The Problem of Dirty Hangi® TORTURE A COLLECTION 61, 71
(Sanford Levinson ed., 2004).

8 1d. at 72.
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self-punishment and expiation. On the scaffold theyhiiasir hands
clean and, unlike the suffering servant, they die hafpy.”

In similar fashion, through punishment, the moral puritthefofficial is (at least
partially) restored. Though he exchanged the qualityso$oul, or his soul itself
by employing evil, when he sits in prison, he knows whystteere and can
reflect upon it. This suggestion is neither fanaticalstoctly libertarian. Let us
not forget that greater sacrifices have been made byfanenankind. If he is a
hero, a man of principle who has made a personafisador others, our official
will accept his punishment for the greater goods that | batlened herein.
When he is set free, he knows that he is squaretiathouse. That is, he is
square with the domestic legal, the international legalmoral and whichever
spiritual house he may have chosen. And he is a hero.

Fifth, the adoption of a torture as crime approachesenternational peaceA
clash of civilizations and possibly a war is avoidedabse an individual is made
accountable. The democracy is able to stand up angrezisely because we are a
democracy and precisely because we value the terrorist’s rightghly lais we do our
own, we have incarcerated the official who violated that poor man’s rights

Next, theintegrity of domestic and international lasvsecured because, although
there may have been atlira viresexercise of official discretion, that discretiorshzeen
condemned as an illegitimate executive act and, indeiedinat. In turn, the punishment
of the official not only upholds and speaks to the irsgomal legal prohibition and the
(presently hypocritical) international diplomatic condtion of torture, but his
punishment also helps to reinforce that international pradvibénd strengthens the
international community’s position on torture. Moregwee punishment of the official
serves to preserve and further the integrity of ttermational courts that are presently
punishing and hunting war criminals for crimes of torturs. Gassese states it, “good
and evil should not vary according to latitude and longit{tieThe maxim is ‘torture is
wrong and you will be punished’ not ‘torture is wrong if yare a leader whose seat of
power is west of Washington.’

Further, the strict view argued for protettts right to fair trialof both the
terrorist and the official. The terrorist is assadland punished before his trial.
However, this evil is punished according to my formulatibiis natural law right to a
fair trial or due process is protected by the factttmainformation obtained using torture
is not admissible in a court of law. The officialight to a fair trial is also respected. He
must be tried according to settled legislation.

Additionally, the value ollegal certaintyis also a major aspect of this argument.
There are several reasons why this paradigm of lagsgected. First, the official knows
what he can expect if he breaks the law. If fomgxa, the torture occurs in a
democracy such as the United Kingdom, and the United Kingdsrprbaided in
legislation that torture is absolutely prohibited, thema be a fixed sentence. This does
not, however, apply on the international level. dssl settled war-torn states, where
torture is used to suppress a population, if those whorauglt to justice in an
international tribunal were operating under signifiadablogical, military, or

88
Id. at 72.
89 ANTONIO CASSESE TERRORISM POLITICS AND LAW: THE ACHILLE LAURO AFFAIR 64 (1989).
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ecclesiastical pressure, these factors should be tatkeaccount in mitigatiofi’
Secondly, the absoluteness of domestic determinatidreafriminality of torture and the
enforcement of punishment for transgression of thatalldev for integrity of the
international system. The official knows that ifftees, he is at the mercy of other
state/nonstate actors, international police foroestabunals.

Moreover the integrity of democradg vindicated:

‘Off the book actions below the radar screen’ ardlaatical to the theory
and practice of democracy. Citizens cannot approve quptisee of
governmental actions of which they are unaware .A good test of
whether an action should or should not be done is wheth are prepared
to have it disclosed — perhaps not immediately, but ceytaftér some
time has passed”

Pursuant to my proposal, the democratic government nedasnmoalandestine
concessions to the exigencies of a security threahay rely on the courage of a
single citizen to sacrifice his liberty to preserve owly the lives of many
innocents but also accept his punishment for transgressumglamental

principle of international law.

Finally, we should be wary of regarding ideological or political aims that
motivate the terrorisas inferior to our own. Terrorist activity should be demned
because it involves the choice of unacceptable mdadogever, the goals of terrorist
organizations are often disturbingly similar to thoseaifled government3.

In sum, whichever way one wishes to view the tickhoghb scenario, it is argued
that this position goes further than any other in reiogathe many competing values at
stake.

B. Critique and Response

Having subjected the work of other theorists to criticalysis, it is only fair that
| expose the possible weaknesses of my own proposaticlpate five main criticisms
and respond to them below.

1. Y ou CAN’T PUNISH HEROES

There may be those that, upon contemplation o€trieago situation, consider
that the act (the torture) accuses but the resuliséitimg of lives) excuses; that you can’t
punish heroes. Two responses spring to mind.

First, there is no contradiction in punishing those wafmose to break the law to
protect the state. The punishment of an official who g@sses a legal norm vindicates
the separation of powers. A member of the executivedeaige to defend the state
using coercive interrogation. The role of the judigiarto punish that decision-maker

% Seeinfra section“Punishment in International Tribunals

1 Alan DershowitzPolitical Action: The Problem of Dirty Handi® TORTURE A COLLECTION 61, 73
(Sanford Levinson ed., 2004).

92 CHRISTOPHERM. BLANCHARD, AL QAEDA STATEMENTS ANEVOLVINGIDEOLOGY, CRSREPORT FOR
CONGRESSCRSRL 32759(June 20, 2005).
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for having broken the law. The official defends the stiéke judges defend the
Rechtsstaat.This is a simple expression of the importance ofti of law in a
democratic society. In fact, there is a compellingddgithis proposaf® The official
protects the state because he believes in its valtibs.derogates from one of those
values, namely, human dignity, then his punishment hestarative effect on
constitutional logic. If he remains unpunished, the matdithe state changes and the
state he protected no longer exists in its original fofithere is historical evidence of this
kind of logicmutatis mutandig the treatment of war heroes: Arthur ‘Bomber’ Hgrr
the famous British pilot, was seen as having “done Wisagjovernment thought
necessary, but what he had done was ugly, and thers sedw@ve been a conscious
decision not to celebrate the exploits of Bomber Camuiror to honor its leadet™”
Furthermore, there is nothing inconsistent about punishingféaial though he saved
Chicago because he isn’t a hero unlessaueifices somethingTrue, he may have
sacrificed part of his morality, he may have departed arnmportant personal moral
code. But this is scant consolation for those tiew the terrorist as a legitimate
freedom fighter and it provides little solace to theamst who has had his rights violated
in the most awful way.

Second, who says the ideology of the statgig or goodas opposed to that of
its attackers? It seems to me that no authorityisneiarth (at least no authority that
derives its superiority from anything other than advanciithny power) can have the
final say on that question. For that reason, the tmatvthe torturer is some kind of hero
in a transcendental sense is overly nationalistic, iBt@nd blinkered. What is best for
an individual state is not always what is best for mitgaas a whole. At least by
referring back to universal human rights principles, ailitover the world can develop
a jurisprudence that overreaches national boundariesiahdsanctimony. Again, this is
a function of the judicial imprimatur to protect the widual against the over-mighty
state. Until now, juridical emphasis has been eninternal sovereignty of states but
terrorism raises questions of an international natwidtas simply not good enough in
an increasingly globalized society for judges to bow unquastity to princely fiat.

2. THEREARENO TRIBUNALS COMPETENTTO PUNISH THE OFFICIALS

Walzer, in his brilliant article, favors the aforeentioned conception of morality
and duty proffered by Camus, but in my view, concedes an essey defeat. He sees:

[N]o way to establish or enforce the punishment. Shiottie priest
and the confessional, there are no authorities to whenmight

entrust the task . . . . There is no one to sestidlees or maintain
the values except ourselves, and probably no way to luer ekcept
through philosophic reiteration and political activity.”

% Indeed, it informed the House of Lords in the foreigruterevidence case: A v. Sec'y of State of the
Home Dep't, [2005] UKHL 71, [2006] 2 A.C. 221.

9 MICHAEL WALZER, JUST AND UNJUSTWARS: A MORAL ARGUMENT WITH HISTORICAL ILLUSTRATIONS
324 (2d ed. 1992).

% Michael WalzerPolitical Action: The Problem of Dirty Handi® TORTURE A COLLECTION 61, 73
(Sanford Levinson ed., 2004).
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| disagree. We have tribunals for trials and prisongémishment.

3. STRICT LIABILITY ISTOOHARSH—WHAT ABOUT MENSREA?

Osiel has argued that law must take account of the ¢odunental state:

There are many torturers, and other perpetrators of atassity,
who remain unaware of the criminal nature of theiroaxstiand who
believe them to be legally permissible, even required. . This was
the case with Adolph Eichmann and is also true of Argaigi'dirty
warriors,” such as navy captain Alfredo Astiz, in theself-
descriptions. In fact, where torture by military personmeturs
today, there is reason to believe its perpetratonsirace to think
their conduct justified or excused, in ways that courtsulsho
acknowledge. They generally believe their legal defénsest on
obedience to superiors’ orders and on likely judicial
acknowledgement of the threat to their country’s segcynitsed by
violent opponents . . . . If this is true - if manyttwers hold such
beliefs - the presumption that their wrongdoing is kimgw(and
therefore culpable) cannot remain conclusive; it mustnizee
rebuttable, so that evidence to the contrary mighadmitted . . . .
The conclusiveness of the presumption prevents crinamaleven
from entertaining the possibility that torture, like otla@mcities, is
often committed by people who are not vicious, insaraicrous,
disconnected interpersonally, or coerced by a totalitatate’

Dorfman has also shed light on the official mind§8torturers do not generally think of
themselves as evil but rather as guardians of the comgyomah, dedicated patriots who
get their hands dirty and endure perhaps some sleepléss migrder to deliver the
blind ignorant majority from violence and anxiefy.”

However useful these considerations may be from a p&ygical and
international law perspective, frondamestidegal point of view in developed
democracies, this kind of question is counter-productitbearfight against torture.
Torture must be outlawed and a clear message must o $ka international
community that it will not be tolerated, nor will negrbe extended to those who
authorize it or engage in it. Furthermore, part of dée of punishment is deterrence of
future criminality. What kind of signal do we give if wkow torturers to slip through
the fingers of the law because they say they weragaon a higher authority? No doubt
Osama bin Laden believes he is acting on a higher atyth@oes that excuse his
conduct? No, the determination of substantive liabiditytorture should not involve any
mental element. In my view, in less developed countiiesmental state of the
perpetrator and the circumstances surrounding his condugjortaymitigate the crime,

% Mark Osiel, The Mental State of Torturers: Argentina’s Dirty \\Wiar TORTURE A COLLECTION 129, 131
(Sanford Levinson ed., 2004).

97 Ariel Dorfman, The Tyranny of Terror: Is Torture Inevitable in Our Centand Beyongdin TORTURE A
COLLECTION 3, 16 (Sanford Levinson ed., 2004).
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but nothing can detract from the fact that torturetide@st legally) wrong in every
circumstance. It is a crime against humanity.

4. FIXED SENTENCESARE TOO INFLEXIBLE—
WHAT ABOUT VARYING LEVELS OFCULPABILITY ?

My position is simple. Torture is a crime and must beghed as such.
However, it could be argued that, in the face of suchothiao legal measures, no official
would risk losing their liberty. | reject this criticisnThere are monuments all over
London and Washington, D.C., that serve as eternahi@sy to those who have made
much greater sacrifices for the United Kingdom'’s freedodchfanthat of the United
States. Let us not erode that freedom to the extahthiibse countries are no longer
worth fighting for. To allow such erosion would be tocede a victory to terrorist
actors. Let us stand up as men to the challengeset &ind of threat instead of acting
with cowardice behind the bars of centers of depravity antgvdoing.

5. THE WHOLE PROPOSALISUNREALISTIC AND NAIVE

| suspect that Dershowitz might denounce my proposaia® because, if the
torturer managed to extract the information and diffusebtimb, “no prosecutor would
prosecute and no jury would conviéf "Indeed, he makes this criticism of Scarry’s
suggestion that a jury of peers should be left to deterwinather the official struck the
appropriate balance. However, my suggestion avoids itisstn because it is different
to that of Scarry in one important way. As | statadier, my jury would only have to
decide whether or not the official used torturéact Before the trial, the judge would
inform the jury, in a special direction, that, givée international condemnation of
torture and the absolute domestic prohibition on its heeohly question that they had to
decide was whether or not the official employed tortdiste.would also have to explain
the expressive, retributive, deterrent, and curative puspafsdée punishment in the
terms set out above. If they were satisfied offélee of torture by the individualn trial,
the liability is strict.

Dershowitz might say that his criticism still holdlge because no prosecutor
would prosecute an official who had saved Chicago, eviteyfdid use torture. The
problem with this criticism is that it refers not to anierent flaw in the logic of my
suggestion but to the failings of the American criminatige system.

Dershowitz may be correct that there could be rehoetéo prosecute the torturer
who saved the city. However, in my view that is engiom of the infancy of this debate
and of the current inability of the prohibition on torttweaccompany its bark with a bite.
To reject a suggestion on these weak grounds is to boWegal systems to make bad
law. Increased diplomatic, parliamentary, and judicitdrébn the part of domestic and
international actorsanchange the currently unsatisfactory situation. In @aldr,
within all branches of security services, armed foraad, the ranks of domestic police,
the moral ethic needs to be engendered that torture is uticoatly banned. If this
process is successful, a low-level officer in our imag situation will be fully aware of

% Alan DershowitzTortured Reasonindgn TORTURE A COLLECTION 257, 274 (Sanford Levinson ed.,
2004).
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the ethical gravity of the situation and the legal repgsions of coercive interrogation
and he will defer to a superior officer to make the call.

C. International Politics and Law
1. THE INTERNATIONAL PROHIBITION ON TORTURE

The solution suggested in this piece enjoys the advantage itheongruent with
existing international treaty law on torture. Articld) and (2) of the United Nations
Convention Against Torture, 1984, provide that each statg glaall ensure that all acts
of torture are offenses under its criminal law and they shall be punishable by
appropriate penalties which take into account their grateret®

The present proposal enjoys the further advantage tisatampatible with
international judicial statements on torture.Phosecutor v. Furundzija’® the following
excerpts are of particular relevance:

States are obliged not only to prohibit and punish torturealsot
to forestall its occurrence . . . . [lnternationall intends to bar not only
actual breaches but also potential breaches of the piohitagainst
torture (as well as any inhuman and degrading treatrtént).

Furthermore, this prohibition is designed to produce a deterre
effect, in that it signals to all members of the ing&gional community and
the individuals over whom they wield authority that gh@hibition of
torture is an absolute value from which nobody must deviate At the
interstate level, it serves to internationally dgidimize any legislative,
administrative or judicial act authorizing tortufé.

Consequently, any act of any state organ authorizing é@kuanteor excusing it
de post factavould run aground on this authoritative explanation otcth&ent of thgus
cogengule. The proposal in this paper is free of such encandes.

2. PUNISHMENT IN INTERNATIONAL TRIBUNALS

In this short section, | address the question of whethaot there should be strict
liability and fixed sentencing for torture in internatibtvébunals. There is support for
the view that the anvil of strict liability may not Bepropriate in particular historical
contexts:

We allowed the due-obedience defense with torture. \ithgerue
that due obedience is not a viable excuse when refeaiaghorrent
acts such as torture, we acknowledged that in this plarticu

% Convention Against Torture and Other Cruel, Inhuman grésing Treatment or Punishment, opened
for signature Dec. 10, 1984, 1465 U.N.T.S. 85

190 prosecutor v. Furundzija, Case No. IT-95-17/I-T ([1€5.1998).

101 1d. at 148.

192 1d. at 155.
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historical context, an exception should be made. Suchriartacts
were being committed within a climate of . . . an intgmsgpaganda
campaign that aimed to legitimate the violefe.

Similarly, Osiel explains that the situation in Argeatdoes not call for a broad
brush approach to liability:

Article 19 expressly proclaims that God is the supremgeslktor
and that therefore formal, positive law should be éwas valid
only insofar as it remains consistent with natural law. The
counsel offered by churchmen apparently suggested that rsffice
could expect such “proper” interpretation from the regsmaurts,

if evidence of their activities were ever brought to light. . A
soldier who intends to “obey the law” in such a leggstem
necessarilyalso intends to obey codified enactments only to the
extent that they comport with “higher” moral-relig® doctrine.
Moreover, he reasonably expects his nation’s courtstéopret “the
law” in exactly this same fashion, since natural lalayp a
prominent part in the doctrinal development and interpretive
practice of positive law*

| do not deny (and to do so would be to ignore the restililgram’s classic
experiment) the collapsibility of moral standards urttlerpressure of a superior
authority. In this respect, it is wrong not to sympathizth those who fought the dirty
war in spite of their despicable methods because tleeg wperating under the
commands of military superiors and thought that thenewdeing God's will, as
reinforced by religious counsel. In light of these adersations, Osiel maintains that, “if
criminal law - national and international - is evegtapple satisfactorily with torturers, it
must confront these disconcerting facts about their bistofavations and mental
states.*®® This is correct insofar as it applies to unstable stteegimes where
democratic ideals have not yet taken root. Howeveretisano place for such
considerations in so-called civilized countries suchadUnited States. Torture is
wrong. Everybody knows that and anyone who uses it beuatvare of the fact that they
are transgressing a fundamental legal standard. Sentehoinlgl reflect this knowledge
in its stringency and inflexibility.

3. INTERNATIONAL POLITICS, THE MEDIA AND THE LAW

What of the Torture Convention? In light of Hathavgayndings Guprg), one
might argue that the Convention is a big well-meaning dogseIpathetic bite involves
states submitting reports to the Committee against Tou(eptionally) allowing states
and individuals to file complaints against them with@wenmittee. Furthermore, the
ratification of the Convention becomes meaningless matter of practice and seems to

103 CARLOS SANTIAGO NINO, RADICAL EVIL ON TRIAL 64 (1996).

194 Mark Osiel, The Mental State of Torturers: Argentina’s Dirty \Wiar TORTURE A COLLECTION, at 129
(Sanford Levinson ed., 2004).

1%%1d. at 140
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operate only as a hollow statement of political ititen) designed to give more
legitimacy to a state/regime. Worse still, the diEsignatories begins to read like a list of
the usual suspects of crimes against humanity.

Hathaway offers us three important lessons for thedutirstly, enforcement of
international law by international actors is an impattfactor in creating effective
norms. Secondly, strong domestic institutions arentisg¢o the domestic and to
international rule of law (see, for example, thevllaords inPinochet® and the role of
the Italian judiciary in théchille Lauroaffair'®®). Thirdly, since reputation plays such a
leading role in state motivation to ratify treatiesen if policing cannot be achieved the
monitoring of state activity and publicity of transgressiofh Convention standards could
substantially improve levels of compliance. On a posiiwte, Hathaway reminds us
that, ‘[a]ithough the Convention has not achievedoitty lgoals, it has contributed to the
now almost universal view that torture is an unacceetpizctice *°® It seems that only
a concerted effort by all the little piggies will @ns that the big, bad wolf of utilitarian
nationalism doesn’t blow the rickety torture prohibition aow

The power of the media must be used wisely. Danner, emting on the Iraq
war, tells us, that the insurgents,

[C]lannot defeat the Americans militarily but they cafedethem
politically. For the insurgents, the path to such vict@y in provoking
the American occupiers to do their political work foent the insurgents
ambush American convoys with “improvised explosive deVip&ed in
city neighbourhoods so the Americans will respond by woundidg an
killing civilians, or by imprisoning them in places like ARhraib. The
insurgents want to place the outnumbered, overworked Amermaps
under constant fear and stress so they will mistragtd on a broad scale
and succeed in making themselves hat&d.’

There is truth in the contention that, “[t]he pmdipress is the greatest weapon in
the armoury of the modern commander.”

The media is the filter through which the world obserthe precarious inter-
relationship between international politics and lawANIain argues thareland v.
United Kingdori

[N]eeds to be read in the context of its time as a higéhsitive political
case - a leading Western democracy being accused efrsst torture,

19 Regina v. Bow Street Metro. Stipendiary Magistrate, elegainochet Ugarte (No. 3), [2000] 1 A.C.
147 (H.L. 1999).

197 Discussed in ATONIO CASSESE TERRORISM POLITICS AND LAW: THE ACHILLE LAURO AFFAIR (1989).

198 james C. HathawaJhe Promise and Limits of the International Law of Tortird ORTURE A
CoLLECTION 210(SanfordLevinson ed., 2004).

109 Mark Danner Torture and Truthin ABU GHRAIB - THE PoLITICS OFTORTURE (Barbara Ehrenreich et al.
eds., 2004).

HoT E. Lawrence (Lawrence of Arabia), The Scienic@werrilla Warfare, in ECYCLOPAEDIA

BRITANNICA 951 (14th ed.).

111(1978) 2 EHRR 25.
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in the context of a fraught internal conflict in Nwetn Ireland to which
the British government had committed its military farck such a
context, the decision needs to be read as much irs @frits political
weight as the practices being examin€d.’

This makes satisfying reading for any human rights attidiswever, on further
reflection, if the court is willing to be sensitive tack political considerations, or
in other words, take the politicahdsof the illegitimate means into account,
could the pendulum not swing back the other way? Wors$ensight it gather
momentum and swing palseland?** Punishment by prison sentence of one
brave official of a Western democracy, an officiddorknowingly and willingly
risks his liberty by torturing a detainee in the highly keslly event of an actual
ticking bomb scenario must be preferable to the interhauah torture of
thousands of ‘suspects.’ Is it not disgusting that the tleteaf one German is
politically much more powerful than the detention ¢dhausand Iraqgis? If we are
bent on cost-benefit analysis, is it not better timideone man on a substantive
charge of torture in spite of him having saved a city, tbasketain thousands of
menwithoutcharge who are tortured on the off-chance that theftrkigow and
divulge something that might lead to the prevention ofigeruction of that city?

Imagine the improvement in East-West relations ifsnagernment and torture
did not take place. Imagine the profound diplomatic mesgeagavould be relayed
around the world if a U.S. official who broke the lamdaused banned methods was
really punished. Imagine if that officer was not just a sacafizimb but if that
punishment represented a policy of integrity on the pattwéloped democracy that
human dignity is inviolable. The perception of the Westlverators’ as megalomaniac
oppressors prepared to stop at nothing to homogenize and conqueen fals would
no longer hold water. On the contrary, they woulddgarded as men of principle who
act accountably even when under attack. This tactic wmagdch to dry up the
sensationalist water in which terrorist fish swim.

When we detain and mistreat members of the Islantic, fale concede a victory
to the terrorists. We send them the message thahlilgence is not so intelligent and
that our security is not so secure; that they caclatia at will. More disturbingly, we
make heroes of the few real terrorists that we detaihenemies of the families, friends
and associates of the innocents that we strip of ibenty, pushing them ever closer to
the ‘fanatical’ organizations that use reprehensibléhau to campaign for the release of
those detainees. The policy of some Western statks/isg an explosive wedge
between the East and the West.

[T]he downward spiral of terror and counter-terror et . . has played a
significant role, as U.S. forces respond to suicide bomlaings
indiscriminate acts of insurgent violence by themselviiagiand

abusing civilians. This spiral . . . has worked to fanfidn@es of

112 Fionnuala Ni AolainThe European Convention on Human Rights and Its Prohibition onrépir
TORTURE A COLLECTION 216 (Sanford Levinson ed., 2004).
113(1978) 2 EHRR 25.
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burgeoning anti-Americanism - in other words, preciselytw®aeda
needs in order to thrive?

The more we incarcerate and torture innocent peopte the Eastern world, the more
free propaganda we give to terrorist organizations whdigireng for the liberation of
the East from Western oppression; the more we exposelasdo and positivelyvite
terrorist attack. When will the reign of the stupid whian end? When will we stop
playing into the hands of those we fear so much? The i3on national legislatures and
executives to lead us out of the path of temptation angh doing, create an international
norm that is actually respected and viewed by statesnmp@s written law, but as law
that is positive, compulsory and enforced. The only wajotthat is international
legislative, judicial and diplomatic cooperation. Wastextinguish the flickering flame
of torture; making it a crime against all humanity punis@afany court of any

legitimate state.

D. State Liability for Torture

The subject of this article has been on the crimiaaility of individuals for
mistreatment of persons in their custody. Howevergthestion remains whether or not a
state can be liable for the acts of one of itzeris. On the one hand, we are discussing
the violation of gus cogensiorm and if an official tortures to protect the stéten
surely his responsibility is indivisible from that dietstate. On the other hand, why
should a state be held responsible for the errant aats aificial who exceeds his
authority and breaks the law of the land by mistreatidgtainee?

The position taken in this article is that torture nalstays be a crime, punishable
by the state in which it occurs, under the establishedrmainaw. Hence, it is
inconsistent to talk about criminal responsibility of theges The state’s legal
responsibility is two-fold: firstly, to punish the breazhthe law and secondly, in civil
law. In adopting this position, | align myself with theernational Law Commission’s
Draft Articles on the Responsibility of States fatdrnationally Wrongful Acts, 2007,

The combined effect of Articles 4 and 5 of that docunmetitat a person
exercising state authority engages the responsibflitlyeostate. Article 7 provides that,
even if that person exceeds his authority or contraverstructions, his acts shall be
considered an act of the state if he acts in his cgpasian official. However, Article 25
seems to allow a defense if, in a situation of disttéssofficial has no other reasonable
way of saving the lives of persons entrusted to his cdwie.apparent get-out clause is
scuppered by Article 26 which asserts the primacy of pereynptoms of international
law, a category which includes the prohibition on tortéexording to Articles 36 and
37, the state has a duty to compensate the victim dir6aeh for any financially
assessable damage and to give satisfaction, in theofcamexpression of regret or a
formal apology, to the extent that the injury cannoiriagle good by compensation. In
the present case, if our official mistreated a detameeder to extract information

H4william E. ScheuermarGarl Schmitt and the Road to Abu Ghrall® Constellations (forthcoming
20086).

5 Draft Articles on the Responsibility of States foternationally Wrongful Acts, U.N. GAOR, Int'l Law
Comm'n, 53d Sess., U.N. Doc. A/CN.4/L.602/Rev.1 (2001)
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necessary to diffuse a ticking bomb, he would trigger tieresponsibility of the state
to make reparation to the victim for the mental and hay#juries suffered. This matter
is quite separate from the criminal responsibility ofdffeial. It is submitted that the
damages to be paid to the victim of executive coercioanldlamme from the public
purse, not the perpetrator’s pockgt.

118 Much work has been dedicated to tortious liabilitytfwture. For a good starting point, SesRTURE
AS TORT: COMPARATIVE PERSPECTIVESON THE DEVEOPMENTOF TRANSNATIONAL HUMAN RIGHTS
LITIGATION (Craig Scott ed., Oxford Portland Oregon: Hart Pubtigh2001).
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