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WTO DISPUTE SETTLEMENT PRACTICE FROM 1995 10 2005:
LESSONSFROM THE PAST

Most dispute settlement procedures under the General Agneemd ariffs and Trade
(GATT) of 1947 and under the 1994 Agreement Establishing the World Tradeni@atjan

" Joint Chair Professor of International and Europeam &t the European University Institute at Florence,
and Academic Director of the Transatlantic ProgrammefRobert Schuman Centre for Advanced Studies in
Florence, Italy.

3J.NTLL. & POL'Y 1:1



Journal of International Law & Policy

(WTOY? resulted from previous dispute settlement practices bas&Rd T Article XXIII and
were progressively codified (e.g., in 1966, 1979, 1982, 1989, 1994) in sesfwoparticular
GATT and WTO legal problems.The close interaction between rule-making and dispute
settlement in GATT took a new turn with the 1994 WTO Agreet. The frequent use of the
idea of constructive ambiguity as a diplomatic methoddoifitating political consensus on the
conclusion of the WTO agreements, and the compulsosgjation provided for in the WTO
Dispute Settlement Understanding (D$H3 a means to “clarify the existing provisions ofsth
agreements in accordance with customary rules of imteiivn of public international law,”
entailed a far-reaching delegation of quasi-judicial powei/TO dispute settlement bodies.
This method of negotiating incomplete agreements and dieigdreehind a veil of uncertainty,
the clarification of contested treaty interpretatiomsn interdependent system of WTO dispute
settlement bodies reduced bargaining costs and enhanceitethi&eness of collective
bargaining. Yet, many WTO governments remain reludaatccept the systemic consequences
of this judicialization of WTO rules for the future ewtibn of the “member-driven” WTO
systent

Most trade diplomats continue to perceive the WTO a&parate trade regime that must
remain focused onationalinterests and on promotion of economic developmenoutir trade
liberalization and trade regulation. WTO jurisprudencegdytrast, focuses on an objective
assessment of the commiatentions of all 149 WTO members and interprets WTOdawpart
of a broader international legal system, which requiv@®© members to comply with all of their
international legal obligations in good faith. Botke tational as well as the quasi-judicial
perspectives may differ from the cosmopolitan civilistycperspectives that are increasingly
voiced by non-governmental organizations (NGOSs), i{ptetiamentary meetings such as WTO
Ministerial conferences, and amicus curiaesubmissions to WTO dispute settlement bodies.
For instance, some NGOs question the legitimacy of pa@wented, producer-driven economic
regulation in the WTO—such as trade-distorting restristimd export subsidies for cotton and
sugar—the lack of constitutional safeguards for transpadentpcratic rule-making in the WTO
or the one-sided focus of WTO negotiations on producdaseealather than on general
consumer welfaré Independent judicial review and transparent governandisbyssion with
civil society promote legitimacy and rule of law byitimy power-oriented trade policies. Trade
diplomats, however, often remain reluctant to accegtttre legitimacy and coherence of

! General Agreement on Tariffs and Trade, Oct. 30, 1947, 61481, 55 U.N.T.S. 194 [hereinafter
GATT].

2 Marrakesh Agreement Establishing the World Trade Orgéiniz, Apr. 15, 1994, 108 Stat. 4809, 1867
U.N.T.S. 14 [hereinafter WTO Agreement].

% See generallfERNST-ULRICH PETERSMANN, THE GATT/WTO DISPUTESETTLEMENT SYSTEM:
INTERNATIONAL LAW, INTERNATIONAL ORGANIZATIONS AND DISPUTESETTLEMENT 71 (1997) (discussing decisions
and understandings adopted by GATT contracting parties, wiiiclenced GATT dispute settlement procedure).

* Understanding on Rules and Procedures Governing thenSattlef Disputes, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization,ekn?y Legal Instruments—Results of the Uruguay
Round, 33 I.L.M. 1125 (1994) [hereinafter DSU] (regarding thedgliction and applicable law for the WTO
dispute settlement bodies).

°|d. art. 3.4.

® SeeWorld Trade Organizatiorfhe WTQat http://www.wto.org/english/thewto_e/thewto_e.htm (last
visited Feb. 2, 2006) (“The WTO is a rules-based, membegeiliorganization—all decisions are made by the
member governments, and the rules are the outcomegofiations among members.”).

" See generallfPETER SUTHERLAND ET AL., REFORMING THEWORLD TRADE SYSTEM: LEGITIMACY,
EFFICIENCY, AND DEMOCRATIC GOVERNANCE (Ernst-Ulrich Petersmann et al. eds., 2005).
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national and intergovernmental trade governance atg lixéenefit from the more effective
judicial checks and balances in the WTO, the now regnutlar-parliamentary meetings during
WTO Ministerial conferences, and from the ever-ggegrinsistence by civil society
organizations that market access to negotiations aedmaiking in the WTO must remain
consistent with the non-economic concerns of siesiet

A. Lacunae in WTO Law and Lack of Legal Guidance by WTO Members

The more than 340 invocations of the WTQO’s DSU since 1888 the more than 200
WTO dispute settlement findings, in more than 100 panel t&ptd appellate reports, 20
arbitration awards, more than 15 compliance panel repad®ther dispute settlement findings,
have revealed widespread disagreements over the inteigmestbWTO rules as well as
shortcomings of the WTO dispute settlement sy$tdmsome instances, WTO dispute
settlement bodies felt compelled to fill gaps in WTO suluch as regarding burden of proof and
due process of law, by resorting to general rules ofnat®nal law. Some shortcomings, such
as the sequencing problem resulting from certain inadensies between Articles 21 and 23 of
the DSU? have been dealt with in the WTO negotiations heldesk997 in order to review and
improve WTO dispute settlement procedures. Even though Wai@bers have submitted more
than sixty proposals for additional reforms of the WAi§pute settlement system, it appears
likely that WTO members will continue to further deyeline DSU only very prudently without
radical reforms? Other shortcomings have been dealt with in theeaming number of regional
trade agreements and regional dispute settlement mechamisomg WTO membet$as well
as in the 1999 Agreement among WTO members establislendthsory Center on WTO Law
in order to assist less-developed countries (LDCs) mguaITO dispute settlement procedures
more effectively’> The WTO Dispute Settlement Body (DSB) has so faendecidedot to

8 See NOHYOUNG PARK ET AL., THEWTO DISPUTESETTLEMENT SYSTEM 1995-2003 531, 541 (Frederico
Ortino & Ernst-Ulrich Petersmann eds., Kluwer Lawelmational Ltd. 2004)(providing a systematic analyses of
GATT and WTO jurisprudenceyee generallfERNST-ULRICH PETERSMANN, INTERNATIONAL TRADE LAW AND THE
GATT/WTO DisPUTESETTLEMENT SYSTEM (Kluwer Law International Ltd. 1997)(providing similar ansdg of
GATT and WTO jurisprudence).

° DSU, supra note 4arts. 21-22. The sequencing problem results from théhfacthe time-periods
prescribed in Articles 22.2 and 22.6 of the DSU for the aightion of countermeasures, listed as between 30 and
60 days after expiry of the reasonable period of timenarsufficient to previously complete the compliance
review procedure under Article 21.5 that requires 90 days éopdhel plus possible appeal. The requirement in
Article 23 of the DSU that WTO members follow the mderes outlined in both Articles 21 and 22 without
unilateral determination of a violation of WTO obligas or nullification of benefits under WTO law couldt e
complied with under the WTO without additional agreemerdking these time periods mutually coherent.

Ysee generallNOHYOUNG PARK ET AL., THEWTO DISPUTESETTLEMENT SYSTEM 1995-2003 supranote
8 at 541 (analyzing numerous reform proposals).

1 see generalfERNST-ULRICH PETERSMANN ET AL, TRANSATLANTIC ECONOMIC DISPUTES THE EU, THE
US AND THEWTO, 297(Ernst-Ulrich Petersmann & Mark A Pollack, ed603) (discussing US and EU trade
relations through transatlantic mutual recognition ageses). See generall{ EANDROARAUJO ET AL, INTER-
GOVERNMENTAL DISPUTESETTLEMENT: MULTILATERAL AND REGIONAL APPROACHES 207-331 (Julio Lacarte &
Jaime Granados eds., 2004); Locknie HRigpute Settlement Systems in Recent Free Trade Agreements of
Singapore 4 J. WoRLD INv. 277, 277-314 (2003).

12 SeeFRIEDERROESSLER Special and Differential Treatment of Developing Countries under the WTO
Dispute Settlement System THE WTO DISPUTESETTLEMENT SYSTEM 1995 — 2003supranote 8, at 87-90
(analyzing various proposals and provisions of DSU andrdity special and differential treatment to developing
countries).
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adopt a panel or Appellate Body reptthotwithstanding the widespread criticism by WTO
members of certain dispute settlement findifigdlor have the WTO Ministerial Conference or
the General Council adopted authoritative interpretatid®TO rules: for instance in order to
correct certain controversial legal interpretatimsh as on the admissibility aficus curiae
briefs, by WTO dispute settlement bodiéslt also appears unlikely so far that WTO members
will reach consensus on overruling legal interpretataeseloped by WTO dispute settlement
bodies, such as on the zeroing methodology for the asitmulof dumping margins, as part of
future Doha Round agreements. Since the entry inte forthe WTO Agreement in 1995,
WTO members have accepted an ever more comprehelasifieation and progressive
development of WTO rules through WTO jurisprudence withouthnguidance by the political
WTO bodies on the lessons to be drawn from this jurégmce and from its frequent criticism
by individual WTO members (e.g., in the DSB).

B. Strengths and Weaknesses of the WTO Dispute Settlei@gstem

The fact that most requests for consultations undeD 8i¢ arenot submitted to third
party adjudication panels, and that requests for the stiabht of a dispute settlement panel
have been regularly granted by the DSB without undue dalaysigns of a functioning dispute
settlement system. The increasing involvement aE&lih WTO dispute settlement
proceedings, the decreasing number of appeals from paas) easl the relatively high record

13 5eeDSU, supra note 4arts. 16-17 (allowing DSB not to adopt a Panel or AppeBaidy Report).

14 For example, when the Appellate Body report€anada—-Measures Affecting the Importation of Milk
and the Exportation of Daily ProdugtSecond Recourse and Article 21.5 of the DSU by the &ehthe United
States were discussed in the WTO Dispute Settlement Batyy WTO members criticized the new below average
total production cost standard developed by the Appellate bbdg representative of the United States stated that

the new test that the Appellate Body has read inttetkteof the Agreement on Agriculture for the purposes

of determining whether a ‘payment’ existed under Articl@®.. . . . [C]ost of production appeared
nowhere in the text of the Agreement on Agriculture,was it clear why ‘proper value’, which itself was

a term that did not appear in the Agreement on Agricuktqueted to cost of production . . . . [I]t was odd

that the WTO would not consider the market as being d gabcator of the value of goods.

General CouncilMinutes of Meetingf 33, WT/DSB/M/116 (Dec. 18, 2001). The panel finding, whiati lised
both domestic market prices as well as world market pdaseébenchmarks for determining payments in kind, had
been reversed by the Appellate Body without convinciggiments. The representative of Canada also criticized
that

the finding of the Appellate Body clearly went beyonddhginary meaning of the words in the Agreement

on Agriculture . . . . [T]he Appellate Body had failed adamental obligation of the treaty interpreter . . . .

[T]he Appellate Body had clearly gone beyond what WTO bemshad agreed in the Uruguay Round

negotiations.

General CouncilMinutes of Meetingl 14, WT/DSB/M/141 (Jan. 17, 2003).

15SeeWTO art. IX (granting the Ministerial Conference ahd Geneva Council the exclusive authority to
adopt interpretations of WTO agreements).

16 For example, when the WTO Appellate Body construed Adidf3 and 17 of the DSU as permitting
unsolicitedamicus curiaebriefs by non-governmental organizations, a specedting of the WTO’s General
Council was convened and expressed strong criticism.réfftesentative of India, in particular, stated that

the Appellate Body had unfortunately ignored the overwhejnsentiment of Members against acceptance

of unsolicitedamicus curiaéoriefs. By introducing this additional procedure, whichoanted to soliciting

amicus curiadoriefs from NGOs, the Appellate Body had indicated ihaanted to go one step further in
total disregard of the views of the overwhelming majoof the WTO membership.

General CouncilMinutes of Meeting 31, WT/GC/M/60 (Nov. 22, 2000).
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of implementation of WTO dispute settlement rulings withi‘reasonable period of tinfé”

offer further evidence that the WTO dispute settlemgstesn functions reasonably well. Most
WTO members share the view that the five phasdseofMTO dispute settlement system do not
require urgent reforms. The five phases are: (1) cotism$aon a political settlement of the
complaint; (2) quasi-judicial panel proceedings aimed atviegolkegal disputes; (3) appellate
review of “issues of law covered in the panel repod lagal interpretations developed by the
panel’!® (4) implementation of dispute settlement rulings undestineeillance by the DSB;
and (5) exceptional authorization of countermeasuressea of non-compliance with WTO
dispute settlement findings). The WTO dispute settlemextipes have improved
progressively with the adoption of the following measuties repeated revisions of the
Appellate Body's working procedureagl hocagreements on both additional panels’ working
procedures and the transparency of panel proceedings; aalditiod party rights; the
sequencing of compliance panel procedures and authorizébowiermeasures; resort to
cross-retaliation by LDCs; and financial compensaitiocases of both non-compliance and
continued violations of copyrights. These measuresmdiree with the pragmatic evolution of
past GATT dispute settlement practices and respond tetizeins that diplomatically agreed
proposals for new WTO dispute settlement procedures, swedtadishment of a new
permanent WTO dispute settlement panel and new legal resneaiy entail unforeseen
constructivist mistakes. The lack of agreement oreay karvest in the Doha Round
negotiations on DSU reforms similar to the 1989 disputéesstnt reforms during the Uruguay
Round negotiations, and the member-driven bottom-up appfaaated by the current
chairman of the Doha Round negotiations on further ingmreents to the DSU, in contrast to the
much more assertive leadership by the former chaioh#ire Uruguay Round negotiations on
dispute settlement reforms, bear witness to this widlesjtive evaluation of the WTO dispute
settlement system.

There is also broad agreement that the WTO disputersetit procedures remain
confronted with many weaknesses that may not be reoh@dihe Doha Round negotiations, in
part because WTO members are not ready to transfeMWirO dispute settlement procedures
into a more effective judicial system with more effifee legal remedies such as reparation of
injury pursuant to the general international law rulestaie responsibility for violations of
international law. Several examples are illustrati#&st, even though, due to thea hoc
selection for only one or a few dispute settlement Isaar@ their inadequate remuneration, most
WTO panelists are less and less familiar with thessdwwundred GATT and WTO dispute
settlement reports, and their legal autonomy and indepeadierm the WTO Secretariat are no
longer effectively secured, WTO members appear to be unwilling to replaceath@ocdispute
settlement panels, mainly composed by and with WTO diisnty a permanent WTO dispute
settlement panel with more independent, legal expedsorfsl, as WTO dispute settlement
procedures may last more than three years even irotaseiously illegal trade measures, such
as the EC’s import restrictions on bananas and thied)Btates’ safeguard measures on steel,
until they may lead to the termination of illegal tradeasures or to sanctions following the

17 SeeDSU, supranote 4, art. 21 (granting the DSB the authority to @ethe implementation of the
recommendations).

81d. art. 17.6.

9 For example, at a WTO conference at Singapore’s Naltidniversity on September 2, 2005,
Singapore’s Ambassador Tommy Koh (who chaired sevefid \dispute settlement panels) criticized the WTO
practice ofnot paying aper diemto government officials serving as WTO panellistéraculous.”
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expiry of the reasonable period of time, the dispute piteefunctions of the WTO dispute
settlement procedures remain weak. Third, there isaasgnal relief during WTO dispute
settlement procedures. Fourth, the DSU does not prosidpensation for past harm suffered
or for reimbursement of the legal expenses of theimgnparty to the dispute. Fifth, LDCs
often remain disadvantaged in WTO dispute settlement pilogsedue to lack of legal
resources, financial resources, legal rights under, awibgg things, the Generalized System of
Preferences, and effective sanctioning power. Satthough many intergovernmental WTO
disputes—over private intellectual property rights and adtratige trade restrictions—could be
avoided by more effective legal and judicial remedies meXiic courts, most WTO
governments continue to prevent their domestic cowts applying WTO rules, enforcing
WTO dispute settlement findings, and exercising effegtigieial control over trade policy-
making.

C. Future Challenges for WTO Jurisprudence

These and other deficiencies of WTO dispute settlemewcegdures are among the many
challenges confronting future WTO dispute settlement tsffoDnly a few are likely to be
addressed by WTO members through agreements on furthe@venpents to the WTO dispute
settlement rules and procedures. Notwithstanding theatepdsack of the DSU reform
negotiations in the Doha Round, there is a clear latdadership and ambition in these
member-driven negotiations. Hence, the ultimate ouécanay only be a pragmatic compromise
on a few core reforms proposed by the major trading cesaind LDCs. These might include
reforms on the composition of panels, enhanced tragispam panel proceedings, more
effective special and differential treatment of LD&dditional third-party rights, accelerated
time frames for dispute settlement procedures involvifegsard measures, provision for
remand procedures, clarification of the “sequencing” issné,new procedures for termination
of retaliation authority.

Even if such improvements become possible in the Rehand negotiations, WTO
dispute settlement bodies will remain confronted witfuessts to clarify the often contested
meaning of numerous other WTO rules. For example, e&xy exernational agreement remains
incomplete, the “judicial function” may require the diadtion of “gaps” in WTO dispute
settlement procedures, such as on preliminary rulingsatifshould prove necessary “to preserve
the rights and obligations of Members under the covegegeaents” without “add[ing] to or
diminish[ing] the rights and obligations provided in theered agreement$® Part Il of this
article focuses on three challenges for future WTO judg¢re®art II.A, | discuss the increasing
importance of contextual and functional methods of matBonal treaty interpretation and the
controversies over the relevance of non-WTO rulastefnational law for interpreting WTO
rules. In Part 11.B, | discuss the legal obligatiorab#vVTO members to comply with their
international legal obligations in good faith; the tiai jurisdiction of WTO dispute settlement
bodies; the limited scope of applicable rules of intéonat law in WTO dispute settlement
proceedings; and the increasing judicial clarificatioftlod basic principles. . . . underlying this
multilateral trading systent.” which provide as an open-ended source of WTO law to be
clarified through WTO practice so as to ensure “procedlu@lprocess of law”, “security and

20 DSU, supranote 4, art. 3.2.
ZL\WTO Agreement, Preamble.
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predictability to the multilateral trading systefd."In Part 11.C, | discuss that the legitimate role
of WTO judges in the diverse areas of the WTO legaksayge.g., regarding trade in goods,
trade in services, intellectual property rights), questmijudicial policy and of judicial restraint
vis-a-visother WTO bodies and WTO members, judicial independ@mntiejal balancing of
market access rights with WTO provisions protecting @omromic policies, and cooperation
among international judges and courts.

Like in any other system of separation of powers aedlchand balances among
legislative, administrative and judicial governance tagtns, it is of crucial importance for the
future evolution of the WTO dispute settlement systemtti@WTO'’s rule-making bodies, such
as the WTO members, WTO Ministerial Conference, W@&heral Council, administrative
bodies such as the WTO Secretariat, and also civétsomontinue to scrutinize—and, if
necessary, criticize—future legal findings of the politaoad quasi-judicial WTO dispute
settlement bodies such as the DSB, dispute settlemesisptive Appellate Body, and WTO
arbitrators. Such deliberative politics and governanagidtussion offer the best methods of
gradually improving WTO rules and of strengthening politscgdport by cosmopolitan
constituencies for the rules-based world trading system.

D. WTO Jurisprudence as an Essential Part of Multilevel TraG®vernance

In constitutional democracies and also in the cosmigpolvorld trading system, the
legislative, administrative and judicial functions of ganance should be conceived and
designed as mutually complementary safeguards for the pootecthe rule of law, the rights
of domestic citizens, and their general interests, (|.gonsumer welfaref. The already more
than 100 WTO dispute settlement rulings have become am®rerimportant component of
multilevel trade governance at national and intergoventat levels. As rule-making by
consensus among 148 WTO members is inevitably moreudtiffitan agreement among three
panel or Appellate Body members on legal interpretatd8TO rules, it appears misleading
to lament that “the quasi-judicial arm has already prdedme much stronger than the political
arm of the WTO™ The large number of international agreements concludéicontext of
the WTO since 1995 (e.g., on the accession of moretwenty-five new WTO members,
liberalization and regulation of services, harmonmatf accounting standards, waivers from
WTO obligations in order to promote public access to cagdents, preferential treatment of
LDCs, control of trade in conflict diamonds etc.), @nel enormous administrative work in the
WTO's numerous negotiating and administrative bodiestfi&e rade Policy Review

22 DSU, supranote 4, art. 3.2.2.

2 0n the plea by WTO Director-General Pascal Lamydosmopolitics” and “cosmopolitan
constituencies” in support of global public goods (like arib world trading system), seeeSe CHARNOVITZ, THE
WTO AND COSMOPOLITICS in THE GATT/WTO DISPUTESETTLEMENT SYSTEM: INTERNATIONAL LAW,

INTERNATIONAL ORGANIZATIONS AND DISPUTESETTLEMENT, supranote 3 at 437.

%4 This citizen-oriented conception of the WTO objeetdf sustainable development is not shared by many
trade diplomats and WTO governments which perceive th©®\Ag a power-oriented instrument of advancing
macro-economic growth and national interests as defigehe respective rulers.

% Claus-Dieter Ehlermani$ix Years on the Bench of the World Trade Court: Some Personal Expsrience
as Member of the Appellate Body of the WIROTHE GATT/WTO DISPUTESETTLEMENT SYSTEM: INTERNATIONAL
LAw, INTERNATIONAL ORGANIZATIONS AND DISPUTESETTLEMENT, supranote 3, at 499, 527.
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Mechanism), bear witness to the multiple activitiethe WTO's political, administrative and
rule-making bodie$®

Both member-driven rule-making and the case-specific Wifi§prudence are legally
limited by the WTO Agreement, which confers only tea powers on the rule-making,
administrative and quasi-judicial WTO bodies and assegéd pgimacy over the multilateral
agreements incorporated into the Annexes of the WT@é&xgent, as well as over the domestic
laws and regulations of WTO membéfdt appears legitimate that several recent WTO disputes
(such agdJS—Upland CottonEC—Export Subsidies on Sug&C—Biotech ProducisandEC—
Geographical Indicationpursued not only the settlement of bilateral disputesalsatthe
multilateral clarification of WTO obligations in ord&y improve bargaining positions (e.g., of
cotton and sugar-exporting countries) in the Doha Roumnchdé negotiation® The more trade
negotiators perceive WTO negotiations and WTO disputlesett proceedings as
complementary tools for the progressive development®Wules, the more WTO dispute
settlement bodies should limit their case-specific legatpretations with caution and
circumspection, and the stronger the need for clearerrguaday WTO members as well as by
public discussions on the many “principled problems” thitcantinue to challenge WTO
jurisprudence and its political acceptability by governmamtd civil society.

M. SOME PRINCIPLED CHALLENGESFOR FUTURE WTO JURISPRUDENCE
A. Treaty Interpretation as a “Holistic Task”

According to Article 3.2 of the DSU, the “dispute settlat®/stem of the WTO . . .
serves to preserve the rights and obligations of Mesnloauler the covered agreements, and to
clarify the existing provisions of those agreementcitordance with customary rules of
interpretation of public international laf*The Appellate Body used its first two reports to
clarify that the rules of interpretation of public intational law laid down in Articles 31 and 32
of the Vienna Convention on the Law of Treaties [fChave “attained the status of a rule of

% For references to these additional WTO agreement$\&r@ practices see the annual “World Trade
Reports” published by the WTO. These reports can balfatihttp://docsonline.wto.org/.

2T \WTO Agreement, art. XVI. On the different constiomal, legislative, administrative and quasi-judicial
functions of the WTO, see Ernst Ulrich Petersmdrom ‘Member-Driven Governance’ to Constitutionally
Limited ‘Multilevel Trade Governance’ in the WTi® THEWTO AT 10: THE CONTRIBUTION OF THEDISPUTE
SETTLEMENT SYSTEM (Giorgio Sacerdotet al. eds., 2006).

28 Appellate Body ReportJnited States--Subsidies on Upland CoféfTO Doc. WT/DS267/AB/R (Mar.
3, 2005) (adopted March 21, 2005); Panel Rep&uisppean Communities--Export Subsidies on Sufy8r3,
WT/DS265/R, WT/DS266/R, & WT/DS283/R (Oct. 15, 2004) (unofficiglargés issued to the Parties Sept. 8,
2004),aff'd, Appellate Body Reports, WT/DS265/AB/R, WT/DS266/AD/R, & \WE283/AB/R (Apr. 28, 2005);
Request for the Establishment of a Panel by the WiStatesEuropean Communities--Measures Affecting the
Approval and Marketing of BiotedProducts WT/DS291/23, (Aug. 8, 2003); WTO Panel Rep&tiropean
Communities--Protection of Trademarks and Geographical Indications for AgnalProducts and Foodstuffs
WT/DS174/R (Mar. 15, 2005). For detailed empirical evidencerttzany of the more than 45 WTO dispute
settlement panels involving agricultural, fishery, aegiry products have been established over the preceshing y
with a view to improving the bargaining power of the pteiming countries in WTO negotiations and progressively
developing WTO rules through agreed WTO dispute settlemengsylsee Ernst-Ulrich Petersmafitrategic Use
of WTO Dispute Settlement Proceedings for Advancing WTO Negotiatiomgioultdre, in THE GATT/WTO
DISPUTESETTLEMENT SYSTEM: INTERNATIONAL LAW, INTERNATIONAL ORGANIZATIONS AND DISPUTE
SETTLEMENT, supranote 3, at 127-44.

29 SeeDSU, supranote 4, art. 3.2.
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customary or general international laf¥."In the course of its jurisprudence, the Appellate Body
has increasingly acknowledged that the requirement icl&@il VCLT — i.e. that “a Treaty

shall be interpreted in good faith in accordance wighdidinary meaning to be given to the
terms of the treaty in their context and in the lighits object and purpos&-—constitutes "one
holistic rule®® whose different elements (text, context, object gunghose) may be difficult to
separate: "Interpretation pursuant to the customary caldifed in Article 31 of the Vienna
Convention is ultimately a holistic exercise thatdd not be mechanically subdivided into rigid
components®

1. LIMITS OF TEXTUAL INTERPRETATION

The Appellate Body reads Article 31 VCLT as requiring astergequence in the
interpretative process and a legal hierarchy to be goéime text of the particular provision to
be interpreted:

A treaty interpreter must begin with, and focus uponiékeof the particular
provision to be interpreted. It is in the words counstig that provision, read in
their context, that the object and purpose of the stadeties to the treaty must
first be sought. Where the meaning imparted by theitssdf is equivocal or
inconclusive, or where confirmation of the corresgef the reading of the text
itself is desired, light from the object and purpose efttbaty as a whole may
usefully be sought?

The frequent recourse to dictionaries in the AppellatédyBareports has prompted some
observers to criticize that the Shorter Oxford Dictiry has become one of the covered
agreements, and that the greater weight attached todimary meaning of the terms of the
treaty than to the context and purpose of the trefiecte an unwillingness by the Appellate
Body “to situate its legal analyses within a framewwatkch firmly articulates both the
normative and policy considerations and consequencesdgdisions>® Other commentators
have welcomed the Appellate Body’s rigorous textual ineggtion as “providing security and
predictability to the multilateral trading systethand as protecting WTO jurisprudence from

30 Appellate Body ReportJnited States--Standards for Reformulated and Conventional Gasoline
WT/DS2/AB/R, Apr. 29, 1996, 1 18VT/DS2/AB/R (Apr. 29, 1996); Appellate Body Repalapan--Taxes on
Alcoholic BeveragesNT/DS8/AB/R at 104 (Oct. 4 1996); Vienna Convention anltaw of Treaties arts. 31-32,
May 23, 1969, 1155 U.N.T.S. 331, 340, 8 |.L.M. 679 [hereinafter VCLT].

3L VCLT, supranote 30, art. 31.

%2 panel ReportJnited States—Sections 301-310 of the Trade Act of, 9722 \WT/DS152/R (Dec. 22,
1999).

33 Appellate Body ReporEuropean Communities—Customs Classification of Frozen Boneless Chicken
Cuts 1 176 WT/DS269,286/AB/R (Sept. 12, 2005).

3 Appellate Body ReportJnited States--Import Prohibition of Certain Shrimp and Shrimp Products
WT/DS58/AB/R, 1 114 (Oct. 12, 1998) [hereinafté®-Shrimp.

% SeeHenrik Horn & Joseph WeileEC-Trade Description of Sardines: Textualism and its Disconitent
THEWTO CaselLAw oF 2002 (Henrik Horn & Petros Mavroidis eds., 2005). For exanfie a systematic and
functional perspective, the Appellate Body's literal audl@ionary interpretation of exhaustible natural resesirc
SeeUS-Shrimpsupranote 34 at 128, which states that XX(g) is not limitetheconservation of "mineral” or
"non-living" natural resources. Moreover, including aaisnmay undermine the system of GATT art. XX, such as
the necessity test prescribed in Article XX(b) foe firotection of “human, animal, or plant life or hbdlt

% SeeDSU, supranote 4, art. 3.2.
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criticism that dispute settlement findings “add to or dishirthe rights and obligations provided
in the covered agreement€"WTO jurisprudence seems to confirm that the resuliseél
interpretation have been more easily acceptable fb©Wembers than other legal
interpretations based on functional arguments (sucheasetd to “complete the analysis”) or
contextual arguments (such as multilateral environmegtaements accepted symeWTO
members only). Yet, inS-Gambling the Appellate Body itself acknowledged that “dictionaries
alone are not necessarily capable of resolving contplestions of interpretation, as they
typically aim to cataloguall meanings of words — be those meanings common oruaikeysal
or specialized 3

According to the Appellate Body, “the task of ascertgiriiee meaning of a treaty
provision with respect to a specific requirement doesndtonce it has been determined that the
text is silent on that requirement. Such silence doégxclude the possibility that the
requirement was intended to be included by implicatfdn&n important corollary of the
interpretative “principle of effectiveness” is, accoglio the Appellate Body, “that a treaty
should be read as a whole, and, in particular, its sectind parts should be read as a whtle.”

2. INCREASINGIMPORTANCE OFCONTEXTUAL INTERPRETATION

The limits of textual interpretation became particylasiident in WTO disputes over the
interpretation of tariff bindings under GATT 1994 and of specommitments under the
GATS. GATT tariff bindings and GATS commitments tendbe drafted unilaterally by the
WTO Member concerned, on the basis of internatiprgteed-upon classification systems (like
the Harmonized System Conventidhjefore being incorporated into WTO law as an integral
part of the multilateral WTO rules. The Appellate Bodg klarified that the task of ascertaining
the meaning of a concession in a Schedule, like tlkeofasterpreting any other treaty text,
involves identifying theeommon intentiomf Members, and is to be achieved by following the
customary rules of interpretation of public internatldaa, codified in Articles 31 and 32 of the
Vienna Conventioff?

Yet, GATT and WTO jurisprudence has long since recognizadGATT schedules on
tariff bindings may have to be construed with due regattéddarmonized Commodity
Description and Coding System and its Explanatory NGtess the Harmonized System
Convention itself has not been ratified by all WT®mibers, this Convention does not qualify as
an “agreement” and “context” in the sense of Artgle?2(a). The Appellate Body
acknowledged, however, that the broad consensus among Géiiifacting Parties to use the
Harmonized System as the basis for their WTO Schediif€ariff Commitments constitutes an

37 Seeld. art. 3.2.

38 Appellate Body ReportJnited States Affecting the Cross-Border Supply of Gambling and Betting
Services( 164, WT/DS285/AB/R (Apr. 7, 2005) [hereinaftéB-Gambling

39 Appellate Body ReportJnited States-Countervailing Duties on Certain Corrosion-Resistant Carbon
Steel Flat Products from Germary 65,WT/DS213/AB/R (Nov. 28, 2002).

0 Appellate Body Reporiorea-Definitive Safeguard Measure on Imports of Certain Dairy Prodfcts
81, WT/DS98/AB/R (Nov. 14, 1999).

“! International Convention on the Harmonized Commddégcription and Coding System, June 14, 1983,
pmbl., 1989 U.K.T.S. 15 (Cnmd. 695).

2 US-Gamblingsupranote 38 at  159.

3 See, e.gAppellate Body ReporEuropean Communities--Customs Classifications of Certain Computer
EquipmentWT/DS62/AB/R (Jun. 5, 1998); Appellate Body Rep&tiyopean Communities-Customs Classification
of Frozen Boneless Chicken CWgT/DS269,286/AB/R (Sept. 12, 2005) [hereinafEe-Chicken Cuis
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agreement and context (within the meaning of Articl@@l.of the VCLT) for the purpose of
interpreting tariff commitments in the WTO membec$iesiules” In Mexico-
Telecommunicatioi3andUS-Gambling'® the WTO Panels also referred to the Services Sector
Classification List and the 1993 Scheduling Guidelines aspretative tools, even though these
documents had been prepared by the GATT Secretariat th#imeby the parties to the
negotiations. Regarding the interpretation of GATS 8ales of Specific Commitments, the
Appellate Body reversed the Panel findings/®BGambling’ that the ‘Services Sectoral
Classification List*® and the ‘1993 Scheduling Guidelines’ were “context” foritierpretation

of GATS Schedules of commitments: “We do not accepth@$anel appears to have done, that,
simply by requesting the preparation and circulation cfeltecuments and using them in
preparing their offers, the parties in the negotiatltmge accepted them as agreements or
instruments related to the treafy.”

3. INTERPRETATIVEGUIDANCE BY SUBSEQUENTPRACTICE AND
“RELEVANT RULES OF INTERNATIONAL LAW APPLICABLE
IN THE RELATIONS BETWEEN THE PARTIES(ARTICLE 31.3 VCLT)

Just as future WTO jurisprudence will have to define moeeigely the scope of
“context” (e.g., the delimitation between paragraphsdataof Article 31.2 of the VCLT), so has
the interpretative relevance of subsequent agreemenhtstla@r “relevant rules of international
law applicable in the relations between the partlesssumed increasing importance in WTO
dispute settlement proceedings. Whereas most WTO mep#eesve WTO law as a separate
trade regime with limited trade policy competences, WTSpuie settlement bodies are
increasingly confronted with legal claims and argumerms WTO law must be interpreted and
applied as part of a broader international legal systerilS-Shrimpthe legal interpretations by
the Appellate Body were influenced by its finding that“tentemporary concerns of the
community of nations about the protection and conservat the environment” needed to be
taken into account In the pending WTO dispute settlement proceeding regarding@fs
import restrictions for genetically modified organisr@\VOs), the EC referred to this
interpretative principle in support of the EC’s claimttar O rules (such as on “like products”
and labeling requirements) must be construed with due regané 1992 UN Convention on
Biodiversity>? its 2000 Cartagena Protocol on Biosafety to the Coimrenn Biological
Diversity>® and the right under general international law to takeguionary measurés. Yet,

4 EC-Chicken Cutssupranote 44.

> Panel Report\exico--Measures Affecting Telecommunications Serviifeg.59, 7.43. WT/DS204/R
(Apr. 2, 2004).

;‘j US-Gamblingsupranote 38.

Id.

*8 GATT Secretariat, Services Sectoral Classificatit, MTN.GNS/W/120 (July 10, 1991).

49 US-Gamblingsupranote 38 at 176.

*0\/CLT, supranote 30, art. 31.3.

1 US-Shrimpsupranote 34, at 129.

>2 Convention on Biological Diversity, June 5, 1992, 31 |.Lad8.

°3 Cartagena Protocol on Biosafety to the ConventioBiological Diversity, Jan. 29, 2000, 39 I.L.M.
1027.

** SeeErnst-Ulrich PetersmaniThe WTO Dispute over Genetically Modified Organisms: Interface
Problems of International Trade La&nvironmental and Biotechnology Law BIOTECHNOLOGY AND
INTERNATIONAL LAW (Francesco Francioni & Riccardo Pavioni eds., 2006).
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can the interpretation of WTO rules be guided by int@nat law rules that have not been
accepted by all WTO members? Does the limited disputiersent function permit WTO
dispute settlement panels to take into account otheratilegernational law that, even though
not accepted by all WTO members, have been accepiatitbg parties to the dispute
concerned?

Already in its first report irUS-Gasolinethe Appellate Body noted the DSU requirement
to interpret the covered agreements “in accordanceocwgtomary rules of interpretation of
public international law® This requirement “reflects a measure of recognitia the General
Agreement is not to be read in clinical isolatiomirpublic international law® Notably the
WTO agreements on technical barriers to trade (TB$nitary and phytosanitary measures
(SPS)>® the General Agreement on Trade in Services (GAT8)e GATS schedules of
“specific commitments® and the Agreement on Trade-Related Intellectual Profégtyts
(TRIPSf?include numerous references to international agreerentsuded outside the WTO,
such as rules adopted by international standardizing b&diegernational systems for
conformity assessmentinternational agreements related to technical reguis}t the
International Plant Protection Convention and oftiernational (phyto)sanitary standafds,
international air transport, telecommunications aiéioagreements regulating international
services, and intellectual property agreements negotiated context of the World Intellectual
Property Organization. The number of WTO dispute segtieémeports referring to public
international law rules and principles, including generalgples of law (such as on burden of
proof, good faith, due process of law, qmc novit curig, continues to increase steadily, both
with regard to questions of procedural law as well as dagasubstantive rights and obligations
of WTO members.

WTO jurisprudence distinguishes between factual referanaegernational agreements
as part of the “objective assessment of the factseotase® and use of international

® The VCLT uses the term “party” in the sense of “caating party” rather than “party to a dispute”. Yet,
as Article 31.2(a) of the VCLT speaks of “all partiegigaArticle 31.2(b) of “one or more parties,” the mere
reference to “parties” in Article 31.3(c) could be coustt as referring to several, but not necessarily alptrties
of the agreement concerned.

6 DSU, supranote 4, art. 3.2.

>" Appellate Body ReportJnited States--Standards for Reformulated and Conventional Gasatise31,
16, WT/DS2/AB/R (May 20, 1996).

8 Agreement on Technical Barriers to Trade, Apr. 15, 1994rakash Agreement Establishing the World
Trade Organization, Annex 1A, Multilateral Agreement oade in Goods, 33 I.L.M. 1125 (1994) [hereinafter
TBT].

%9 Agreement on the Application of Sanitary and PhytasapiMeasures, April 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization,eXnbA, Multilateral Agreement on Trade in Goods, 33
[.L.M. 1125 (1994) [hereinafter SPS].

% General Agreement on Trade in Services, Apr. 15, 1994 aWesh Agreement Establishing the World
Trade Organization, Annex 1B, 33 I.L.M. 1125 (1994) [herein&3i&T S].

®11d., arts. XV—XX.

®2 Trade-Related Aspects of Intellectual Property Righps, A5, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1C, 33 |.L.M. 1125 (1994)dinafter TRIPS].

%3 TBT, supranote 58, art. 5.

®d., art. 9.

®%1d., art. 10.

¢ SPSsupranote 59, art. 3.

” DSU, supranote 4, art. 11.
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agreements as applicable “legal standardlJ®Shrimp (Article 21.5 — Malay$f&, for

example, the Appellate Body found that to avoid “arbit@rynjustifiable discrimination,” the
United States had to provide all exporting countries lamaipportunities to negotiate” an
international agreement. Given . . . the decided preder for multilateral approaches voiced by
WTO members and others in the international commummrious international agreements for
the protection and conservation of endangered sea turtleshe United States, in our view,
would be expected to make good faith efforts to reacmiatienal agreements that are
comparable from one forum of negotiation to the other. The Panel rightly used the Inter-
American Convention as a factual reference in tkesa@se of comparison. . . . The mere use by
the Panel of the Inter-American Conventama basis for a comparisahd not transform the
Inter-American Convention into a “legal standard.” Rartmore, although the Panel could have
chosen a more appropriate word than “benchmark” to exjisegiews, Malaysia is mistaken in
equating the mere use of the word ‘benchmark’, as itusad by the Panel, with the
establishment of a legal stand&fd.

Similarly, in the interpretation of the term “congation of exhaustible natural resources”
in GATT Article XX(g),” the Appellate Body referred to other international egrents as
evidence of facts rather than as applicable legal stdsida
From the perspective embodied in the preamble of the WW3i®ement, we note that the generic
term ‘natural resources’ in Article XX(g) is not ‘Statin its content or reference but is rather
‘by definition, evolutionary.’ It is, therefore, perent to note that modern international
conventions and declarations make frequent referencesgtuical resources as embracing both
living and non-living resources. . "%’

This “evolutionary interpretation” of GATT Article X§) meant that the stricter
“necessity requirement” (in GATT Article XX(b) for raeures protecting “animal or plant life or
health” was effectively replaced by the looser “iaato” requirement (in GATT Article
XX(g))—without any convincing explanation or need in viefithe increasingly flexible,
judicial interpretation of the term “necessary” agrefig to “a range of degrees of necessity.”
This example of “judicial rule-making” illustrates the patial dangers of “creative
jurisprudence” abusing the potential universe of contexintakpretative arguments in an
“eclective” manner. IfEC-Customs Classificatigf the relationship between the variety of
contextual interpretative arguments likewise remaineceanclEven though the Appellate Body
could not classify the Harmonized System Conventidinedesvant rules of international law
applicable in the relations between the parties’Hendense of Article 31.3(c) of the VCLT)
because several WTO members never ratified this @oiove it interpreted the EC’s tariff
commitments in the context of the Harmonized Systemvention and, arguably, reached the

% Appellate Body ReportJnited States--Import Prohibition of Certain Shrimp and Shrimp Products:

RecourSGe9 to Article 21.5 of the DSU by Malay$§if 122, 130 WT/DS58/AB/RW (Oct. 22, 2001).
Id.

O GATT, supranote 1, art. xx(g).

1d. 7 130.

"2 SeeAppellate Body Repororea--Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
161 WT/DS161/AB/R (Dec. 11, 2000) (“We believe that, as usedercontext of Article XX(d), the reach of the
word ‘necessary’ is not limited to that which is ‘isdensable’ or ‘of absolute necessity’ or ‘inevitahle.. The
term ‘necessary’ refers, in our view, to a range gfreles of necessity. At one end of this continuum tiesessary’
taken to mean as ‘making a contribution to.” We condigat a ‘necessary’ measure is, in this continuucgtkd
significantly closer to the pole of ‘indispensable’rthta the opposite pole of simply ‘making a contributiori’o

3 EC-Chicken Cutssupranote 46.
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same interpretative results. Similarly,U:S-Gaminngthe Appellate Body reversed the Panel's
finding that the “Services Sectoral Classificatiost!’and the “1993 Scheduling Guidelin&s”
could be used as context (in the sense of Article 31.2Tyhut used the same documents as
“supplementary means of interpretation” (pursuant to kr82(a) VCLT) with essentially the
same interpretative resufts.

The factual and legal determination of “relevant subsdquectice” for purposes of
treaty interpretation pursuant to Article 31.3 VCLT estaimilar uncertainties. The Appellate
Body found, inJapan — Alcoholic Beverages that “subsequent practice” within the meaning of
Article 31.3(b) requires a “concordant, common and caergigequence of acts or
pronouncements which is sufficient to establish a didgle pattern implying the agreement of
the parties (to a treaty) regarding its interpretation.”

In US-Gamblingthe Appellate Body clarified that establishing “subsetjpesactice”
within the meaning of Article 31.3(b) involves two elemts: “(i) there must be a common,
consistent, discernible pattern of acts or pronouncesyamd (i) those acts or pronouncements
must implyagreemenbn the interpretation of the relevant provisi¢h.Tn EC-Customs
Classification the Appellate Body shared the Panel's view that ach@nd every party must
have engaged in a particular practice for it to qualifg @®mmon’ and ‘concordant’ practice.
Nevertheless, practice by some but not all partiebuusly not of the same order as practice
by only one, or very few parties. To our mind, it wbbe difficult to establish a ‘concordant,
common and discernible pattern’ on the basis of agpganouncements of one, or very few
parties to a multilateral treaty, such as the WTO Agese. We acknowledge, however, that, if
only some WTO members have actually traded or clegdgiioducts under a given heading, this
circumstance may reduce the availability of such ‘acgsronouncements’ for purposes of
determining the existence of ‘subsequent practice’ witiénmeaning of Article 31(3) (6.

Yet, in establishing agreement of parties that hatengaged in a particular trade
practice, lack of reaction should not lightly, withoutthar inquiry into attendant circumstances
of a case, be read to imply agreement with an intexfiwetby treaty parties that have not
themselves engaged in a particular practice followed ligr gtarties in the application of the
treaty. This is all the more so because the inteapos of a treaty provision on the basis of
subsequent practice is binding on all parties to thei¢ggancluding those that have not actually
engaged in such practif®.

In conclusion, contextual interpretation and judiciabigse to “supplementary means of
interpretation”—which, according to the Appellate Body aot exhaustively defined in Article

" GATT Secretariat, Services Sectoral Classificatim, MTN.GNS/W/120 (July 10, 1991).

> Scheduling of Initial Commitments in Trade in Servidesplanatory Note, MTN.GNS/W/164 (Sept.3,
1993).

8 SeeUS-Gamblingsupranote 38, at 176, 59, n.21The Panel Report in Panel Repdfexico--
Measures Affecting Telecommunications Seyw¢€&/DS204/R (Apr. 2, 2004), deliberately left open the legal
question of whether the 1993 Scheduling Guidelines qualifiedeadext” or as a “supplementary means” of
interpreting Mexico's GATS commitments: “In any case, consider that the source, content and use of the
Explanatory Note make it part of the ‘circumstanceshefconclusion of the GATS, within the meaning ofiélet
32 of the Vienna Convention. We may therefore progealye recourse to the Explanatory Note to confirm our
understanding of the ordinary meaning of Article |:2(athef GATS” (para. 7.44).

" Appellate Body Reportlapan--Taxes on Alcoholic Beverag§sXX WT/DS8,10,11/AB/R (Oct. 4,
1996).

8 US-Gamblingsupranote 38 at 192.

"9 EC-Chicken Cutssupranote 46 at 259.

81d. at 273.
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32 of the VCLTP*—are neither mathematical nor mechanical method&ofying the contested
meaning of WTO rules, but inevitably involve normatared functional considerations that call
for strict “constitutional checks and balances” in orderemain politically legitimate and
acceptable. The less legislative guidance WTO membersegarding the textual meaning and
objectives of WTO rules, the broader remains the “jatimargin of appreciation” of WTO
dispute settlement bodies in the “objective assessofiehe matter before i including the
contested meaning and clarification of applicable WT@©sul

4. THE IMPACT OF“OBJECT ANDPURPOSE ON THE“ORDINARY MEANING”
OF TREATY TERMS AND ON THE"B ALANCING” OF RIGHTS AND OBLIGATIONS

WTO jurisprudence increasingly attaches importance téatihject and purpose” not
only of specific WTO provisions, but also of the WT@rAements as a whole. In its first report
onUS-Gasolingthe Appellate Body noted that it was “important to usdere that the purpose
and object of the introductory clauses of [GATT] Aei{X is generally the prevention of
‘abuse of the exceptions of . . . Article [XXF® It continued: “If those exceptions are not to be
abused or misused, . . . , the measures falling witkipd#hnticular exceptions must be applied
reasonably, with due regard both to the legal dutieseop#nty claiming the exception and the
legal rights of the other parties concern&d.”

In US-Shrimp the Appellate Body further clarified that “ tlhe stariof the chapeau,
in our view, project both substantive and procedural regqpeings.™ It noted, further, that
[t]he task of interpreting and applying the chapeau is, essentially the delicate one of locating
and marking out a line of equilibrium between the righa ddember to invoke an exception
under Article XX and the rights of the other Members unv@eying substantive provisions (e.g.,
Article XI) of the GATT 1994, so that neither of thengoeting rights will cancel out the other
and thereby distort and nullify or impair the balanceglfts and obligations constructed by the
Members themselves in that Agreemniént.

Similar to the longstanding GATT jurisprudence on “noriation complaints”
protecting the balance of reciprocal GATT market accessmitments, the chapeau of Article
XX embodies the recognition on the part of WTO Memlodithe need to maintain a balance of
rights and obligations between the right of a Membemntoke one or another of the exceptions
of Article XX, specified in paragraphs (a) to (j), or tbne hand, and the substantive rights of
the other Members under the GATT 1994, on the other Hand.

A “balancing test” is also applied in determining thectssity” of trade restrictions:
[D]etermination of whether a measure, which is matiSpensable’, may nevertheless be
‘necessary’ within the contemplation of Article XX(djvolves in every case a process of
weighing and balancing a series of factors which pramiyéclude the contribution made by
the compliance measure to the enforcement of theitawgulation at issue, the importance of

11d. at 283.

8 Dsu, supranote 4, art. 11.

8 GATT, supranote 1, art. XX.

#d.

:Z US-Shrimpsupranote 34 at 160.
Id.

871d. at 156.
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the common interests or values protected by that tawwgulation, and the accompanying impact
of the law or regulation on imports or expdfis.

In EC-Asbestqgghe Appellate Body emphasized that the objective pursyéieb
measure is the preservation of human life and healbludfh the elimination, or reduction, of the
well-known, and life-threatening, health risks poseddbeatos fibres. The value pursued is both
vital and important in the highest degree. The remamirestion, then, is whether there is an
alternative measure that would achieve the same entthaing less restrictive of trade than a
prohibition®

In US-Gamblingthe Appellate Body agreed with the Panel that the Wif§prudence
relating to GATT Article XX was also relevant fortémpreting the general exceptions in GATS
Article XIV, notably regarding the need for a “two-t@nalysis” of a measure that a Member
seeks to justify under GATS Atrticle XIVas well as the need for “a process of weighing and
balancing a series of factors” in the determinatibthe “necessity” of restrictions for the
protection of “public morals” and “public order.”

In US-Gamblingthe Appellate Body used seven balancing factors: €ly¢hative
importance’ of the interests or values furthered bycttalenged measure; (2) the contribution
of the measure to the realization of the ends pursuéd(BY the restrictive impact of the
measure on international commerce; (4) a comparisovebe the challenged measure and
possible alternatives in the light of the important#he interests at issue; (5) the absence of
another “reasonably available” WTO-consistent aliéive; (6) respect for the right of each
WTO Member “to achieve its desired level of protectiath respect to the objective pursued
under paragraph (a) of Article XIV”; and (7) a differerghidistribution of the burden of proof
between the responding party invoking an affirmative def€a.g., that the respondent needs to
establish grima faciecase that its measure is “necessary” for the prioteof public morals or
public order) and the complaining country (which may Haverove the availability of a WTO-
consistent alternative measure in “the universessffeade-restrictive alternative measurés”).
This ever more complex “process of weighing and balgreiseries of factors” and of policy
objectives in the judicial interpretation of WTO ruilsstrates the increasing sophistication of
the judicial standards for the review of trade restmgi

In EC-Customs Classificationhe Appellate Body clarified that “the security and
predictability of ‘the reciprocal and mutually advantageamwangements directed to the
substantial reduction of tariffs and other barrierg@ade’ is an object and purpose of iNgO
Agreementgenerally, as well as of the GATT 199%4.”

8 Korea-Various Measures on Besfipranote 72 at 164.

8 Appellate Body ReporEuropean Communities-—Measures Affecting Asbestos and Asbestos-
Containing Products 171, WT/DS135/AB/R (Mar.12, 2001).

%0 US-Gamblingsupranote 38 See alsdd. at 292 (noting that “[a] panel should first determine Wwaet
the challenged measure falls within the scope of otleeoparagraphs of Article XIV” and that “[w]here the
challenged measure has been found to fall within otfgegbaragraphs of Article X1V, a panel should then comside
whether that measure satisfies the requirementsdaftthpeau of Article XIV.”).

1 On the “process of weighing and balancing a seriesotbifs” see { 305-311 d5-Gambling, supra
note 38.

92 Appellate Body ReporEuropean Communities—-Customs Classification of Certain Computer
Equipment § 82, WT/DS62/AB/R (June 5, 1998).
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In US-Gambling the Appellate Body agreed with the Panel's findings ‘tiest
importance of the security and predictability of Membspgcific commitments . . . is equally
an object and purpose of the GATS.”

In EC-Customs Classificationhe Appellate Body further clarified that it
is well accepted that the use of the singular word fitgteding the term “object and purpose”
in Article 31(1) of the Vienna Convention indicatestttiee term refers to the treaty as a whole . .

. Thus, the term “its object and purpose” makes #@rdleat the starting point for ascertaining

“object and purpose” is the treaty itself, in its eztiir At the same time, we do not believe that
Article 31(1) excludes taking into account the object and & jed particular treaty terms, if
doing so assists the interpreter in determining theytseabject and purpose on the whole. We
do not see why it would be necessary to divorce aytsealject and purpose from the object and
purpose of specific treaty provisions,wce versa To the extent that one can speak of the
“object and purpose of a treaty provision”, it will loéormed by, and will be in consonance
with, the object and purpose of the entire treaty Gélh is but a componefif.

The numerous difficulties of balancing the “object and psepaf a treaty provision”
with the “object and purpose of the entire treaty” wlwstrated inEC-Tariff Preferenceby the
Appellate Body's reversal of the Panel's legal integiens of the non-discrimination
requirements under the “Enabling Clause.” In responadia’s challenge of the EC'’s
generalized system of tariff preferences (GSP), a Wisute settlement panel held, in
December 2003, that the term “non-discriminatory” iIn\€0O’s “Enabling Clause” required
“that identical tariff preferences under GSP schemgw déaded to all developing countries
without differentiation, except for the implementatw@ira priori limitations” and preferential
treatment for the least-developed among the LB508n appeal, the Appellate Body recognized
that “Members’ respective needs and concerns at difféeeels of economic development may
vary according to the different stages of developmedifiefent Members® Hence,
the term ‘non-discriminatory’ . . . does not prohigveloped-country Members from granting
different tariffs to products originating in different G8@neficiaries, provided that . . . identical
treatment is available to all similarly-situated G&fPeficiaries that have the ‘development,
financial and trade needs’ to which the treatment irstipre is intended to respond.
Furthermore, the existence of a “development, findfmihtrade must be assessed according to
an objective standard®and “the particular need at issue must, by its natursydte that it can
be effectively addressed through tariff preferences”authmposing “unjustifiable burdens on
other Members®

In response to this important clarification of the@epment and non-discrimination
objectives of the Enabling Clause, the EU Commissasproposed a new GSP system aimed at
promoting “sustainable development” by differentiatingfitareferences depending on whether
LDCs have ratified and effectively implemented the mijd\N. human rights conventions, ILO

93 US-Gamblingsupranote 38 at 188-89.

% EC-Customs Classificatipsupranote 92 at 238.

% Panel ReportEuropean Communities--Conditions for the Granting of Tariff PreferemcBeveloping
Countries 1 7.176, WT/DS246/R (Dec. 1, 2003).

% Appellate Body ReporEuropean Communities--Conditions for the Granting of Tariff Preferemces t
Developing Countriesf 161, WT/DS246/AB/R (Apr. 7, 2004).

1d. at 173.

%1d. at 161-63.

*1d. at 164-67.
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conventions, U.N. environmental convention, U.Naentions on drugs and the U.N.
Convention against corruptidfi’

If such “objective standards” and development objecshesild be challenged by LDCs,
future WTO jurisprudence may have to clarify whether Wi@s and objectives (such as
“sustainable development,” and non-discriminatory treatrof LDCs) can justify differential
tariff treatment depending on the compliance of LDC#& WitN. and ILO conventions. As the
jurisdiction of WTO panels is limited to examining leg&ims under the covered WTO
agreements, WTO dispute settlement bodies should letvénie WTO Members concerned to
prove the existence of alleged violations of U.N. drd tonventions (e.g., by invoking special
dispute settlement procedures available under such com&ntio

In EC-Customs Classificationhe Appellate Body rightly cautioned “against interpigetin
WTO law in the light of the purported ‘object and purpogespecific provisions, paragraphs or
subparagraphs of the WTO agreements, or tariff headirgshedules, in isolation from the
object and purpose of the treaty as a whiie.Yet, the various WTO objectives (such as “the
objective of sustainable development” proclaimed inRtreamble to the WTO Agreeméty
are so broad that divergent claims over their inteapicat appear inevitable. For example, is the
judicial admission of amicusuriae briefs consistent with the intergovernmerttalcsures of
WTO rules? Should the “sustainable development” obgedie/construed in accordance with
the U.N. Declarations on the “human right to developf?&% Or should it be construed in
accordance with the long tradition in economic thoufsbir{ Adam Smith to Friedrich Hayek
and Nobel Prize-winning economist Amartya Sen) ttated and economic development are only
instrumentdor promoting individual freedom as the ultimate goaladre@mic life and the most
efficient means of enhancing economic developm&htDoes the explicit recognition (e.g., in
the TRIPS Agreement and in the 2001 WTO Agreement on¢hes&ion of China) of WTO
obligations to protect private procedural rights, propegtyts and “rights to trade”, including
“the right to import and export good¥® confirm that WTO rules protect not only rights and
obligations among WTO Members, but also legal “secanty predictability” for the benefit of
private traders and other market participants? Or dtsthwereignty” of WTO Members and
the intergovernmental structures of WTO law exclude su@en-oriented legal interpretations,
as suggested by the Appellate Body's reversal of the Fiadieg in India-Patents'that the

190 communication from the Commissiddeveloping Countries, International Trade and Sustainable
Development: The Function of the Community’s Generalised SystemfefdPices (GSP) for the ten-year period
from 2006 to 2015at 10, COM (2004) 461 final (July 7, 2004) (describing new GSRisasile development
incentives).

101 EC-Customs Classificatigsupranote 92 at 239.

192\WTO Agreement, Preamble.

103 5ee, e.g.Robert HowseMainstreaming the Right to Development into International Trade Law and
Policy at the WTOECOSOC Doc. E/CN.4/Sub.2/2004/17 (2004) (arguing that construstioraccordance with
U.N. Declarations).

194 On defining economic development not only in macroeosun terms, but also in terms of individual
decisional autonomy, individual “immunity from encroacimeand substantive “opportunity to achievege
AMARTYA SEN, RATIONALITY AND FREEDOM (2002); RRIEDRICHA. HAYEK, THE CONSTITUTION OFLIBERTY 35
(1960) (“Economic considerations are merely those byglwhie reconcile and adjust our different purposes, none
of which, in the last resort, are economic (excepséhof the miser or the man for whom making moneypkasme
an end in itself).”).

195 This right is explicitly recognized in China’s Accessierotocol. SeeAccession of the People’s
Republic of China, Part 1.5, WT/L/432 4 (Nov. 10, 2001) (fornradjizhe PRC’s accession to the Marrakesh
Agreement establishing the WTO).
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legitimate expectations of Members and private rightddne concerning conditions of
competition must always be taken into account in inetimy the TRIPS Agreement®®

B. Applicable Law and Limited Jurisdiction of WTO Dispute Settlent Bodies

Many WTO Members appear to construe the limited terfimsference of WTO
panelst®” and the specific prohibition of adding to or diminishitige*rights and obligations
provided in the covered agreement®as implying that both legal claims as well as legal
defenses in WTO dispute settlement proceedings must be twaske WTO agreements, unless
otherwise agreed. In case of such “standard termsererafe,**® WTO dispute settlement
bodies have no mandate to directly apply non-WTO rulégednational law if suckirect
application(in contrast to thénterpretationof WTO rules in conformity with “any relevant rules
of international law applicable in the relations begw the parties” pursuant to Article 31.3(c) of
the VCLT) could result in adding or diminishing the rightsl @bligations provided in the
covered agreements.

The Appellate Body has so far not pronounced on the @assial legal question of
whether non-WTO rules of international law may ctast not only relevant legal context for
interpreting WTO rule$* but may also bdirectly applicableén WTO dispute settlement
proceedings'’ Professor Joost Pauwelyn, for instance, has argaeddh-WTO international
law may be applicab?? Pauwelyn has argued that: (1) notwithstanding theelijitrisdiction
of WTO dispute settlement bodies for hearing only cldased on WTO law; (2) general
international law and non-WTO agreements may be tlirapplicable law in WTO dispute
settlement proceedings; (3) non-WTO rules (such as hugitas,renvironmental and labor law)
may therefore be used as legal defences in WTO disptienssit proceedings; (4) in view of
their integral compliance obligations vis-a-vis thenoaunity as a whole, such human rights,
environmental, and labor law obligations of WTO Menmshmay justify departures from
reciprocal WTO obligations that can be modified bilallgmwithout permission of a third-party
WTO Member'

While it is undisputed that general international law &sdio the conduct of states
unless they have effectively “contracted out of i@ tonsistency of Pauwelyn’s broad
interpretation of the jurisdiction and applicable law\if O dispute settlement proceedings with
the explicit limitation (e.g. in Articles 3, 7, 11, 19 DSaf)the jurisdiction of WTO dispute
settlement bodies to the “covered agreements” rernaimgsted in both WTO practice as well
as in legal literaturé™* Likewise, Pauwelyn’s related views on WTO obligatiassilateral in

198 SeeAppellate Body Reportndia--Patent Protection for Pharmaceutical and Agricultural Chemical
Products § 45, WT/DS50/AB/R (Dec. 19, 1997) [hereinatiedia—Patentp

197 SeeDSU, supranote 4, art. 7 (stating the terms of reference foefsn

%4, arts. 3.2, 19.2.

191d. art. 7.

110 geeinfra Section I1.A.2.

1 Seeinfra Section 11.B.3.

H2gee generallJoosTPAUWELYN, CONFLICT OFNORMS INPUBLIC INTERNATIONAL LAaw: HowWTO
LAw RELATES TOOTHER RULES OFINTERNATIONAL LAaw (2003) (developing rules on how norms of international
law interact).

113 Id

4 See e.g.Joel P. Trachtman, Book Review, 981AJ. NT’L L. 855, 855-861 (2004) (criticizing
Pauwelyn’s book) and Gabrielle Marce&J O Dispute Settlement and Human Righ8EJR. J. NT'L L. 753,
753-814 (2002) (offering a different interpretation of disputdesaéent in the human rights context).
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nature and subject to mutually agreetr semodifications, and of the higher legal rank of
integralerga omne®bligations under human rights law and environmentgllamain
controversial (e.g. in view of the amendment proceduarésticles 1X and X of the WTO
Agreement;*® and the inconsistency of bilaterally agreed-upon tredgictions with the
multilateral WTO objectives of non-discriminatory ditions of competition and trad&)
Neither GATT and WTO practice nor U.N. practice hasasadentified any concrete examples
of conflicts between GATT/WTO rules and general ind¢ional law (such as the universal
human rights obligations of all WTO Members). Recotosine general legal principles
“underlying this multilateral trading system” offers aisze of WTO law'’ that may enable
WTO dispute settlement bodies to avoid pronouncing on tlitecally controversial question of
“direct applicability” of non-WTO law in WTO dispute sletihent proceedings.

The WTO Agreement sets out specific secondary rulesirfdeaith changes of the
“primary” WTO rights and obligations, dispute settlemdegal responsibility for breaches of
WTO obligations) that claim priority over the seconydares provided by general international
law. Yet, no international treaty can function dsedf-contained regime’léx speciali¥
completely separated from general international laaiu@hng, but not limited topacta sunt
servandagood faith interpretation of treaty rules, respectfmrereign equality, non-use of
force, and othejus cogensules of international law). For instance, in cakdissolution of a
WTO Member that is party to a WTO dispute, the genetainational law rules on state
succession and legal responsibility may be applicalileetclaims made by or against the
dissolved state. In numerous provisions of the WTO Ages, all WTO Members have
recognized that WTO law consists not only of spetigaty rights and obligations, but also of
“basic principles and . . . objectives underlying thistitatiéral trading system™® Originally
under GATT, these objectives and principles tended to foeeddoy economists and politicians
without regard to international law. WTO jurisprudengectntrast, has begun to identify the

H5\WTO AGREEMENT, arts. IX and X.

118 |nternational law only permiisiter seagreements among some of the parties to an intenahtio
agreement if they are consistent with the object@mgose of the agreement concern8eeVCLT, supranote 30,
art. 41.1(b) (requiring treaty modifications to be conipatwith the treaty as a whole). In GATT and WTO
jurisprudence, bilaterally agreed-upon departures from GAIITVETO rules protecting non-discriminatory
conditions of competition are traditionally presumedrtollify or impair” competitive benefits to the detrintesf
third-party WTO members. Human rights may have a migbestitutional rank in domestic laws and as part of
internationalus cogensilt is doubtful, however, whether U.N. human rightstiesacan claim such a higher legal
rank in international law with regard to other intdromal treaties (like the WTO Agreement) that profes¢édom,
non-discrimination, rule of law, consumer welfare &ists discriminatory, welfare-reducing national restoics.
Such human rights values underlying WTO rules may begssaheportant than other human rights values that are
invoked as justifying trade restrictions. WTO jurisprudenghtly insists on balancing the rights and obligations
concerned with due respect for the diversity of natieaale systems (such as through “public order” conceptions)

17 See generallJRONALD DWORKIN, TAKING RIGHTS SERIOUSLY (1977) (discussing the general
recognition that every legal system today consistoniyt of rules but also of more general principleSge also
GOTZzJ. GOTTSCHE DIE ANWENDUNG VONRECHTSPRINZIPIEN IN DERSPRUCHSPRAXIS DERNTO-
RECHTSMITTELINSTANZ (2005) (exploring the recognition of almost 40 different “piphes” in WTO law and WTO
jurisprudence).

M8 \WTO Agreement, Preamble. Apart from the Preambta@dNTO Agreement, the term “principle” is
explicitly mentioned in numerous GATT provisions (nam@dlsticles I, VII, X, X, XX, XXIX, and XXXVI) as
well as other WTO provisions (such as Articles. X GAT,8,62 TRIPS) and WTO Ministerial Declarations.
Whereas rules apply only to specific situations baseal dearly defined “if-then-structure”, principles are mor
open norms, applicable to many more factual situatiodsr@equiring the balancing of diverse principles in order to
concretise their legal relevance for the interpretatr supplementation of rules.
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general internationd¢gal principlesunderlying the 1proceduralWTO rules (such as good
faith interpretation, due process of law, transpargmmphibition of abuse of rights, judicial
economy); 2substantiveNTO rules (such as rule of law, legal security, mogtifad-nation
treatment, national treatment); and 3) other relexaas of international law applicable in the
relations between the parties (such as sovereign gooiaditates, duties to cooperate).

Legal “principles” have proven to be increasingly impottaot only for promoting due
process of law in WTO dispute settlement proceeditigsiey may also legitimize and facilitate
the mutual balancing of substantive WTO rules, notddgymarket access rights of WTO
Members and the broad WTO exceptions protecting thears@n rights to pursue non-
economic objectives and polici&S. Recourse to such principles helps to adapt incomplete
treaty rules to the dynamically changing trading praceecesmay help to avoid the
controversies about the limited scope of jurisdictioth dinect applicability of non-WTO law in
WTO dispute settlement proceedings.

1. INTERPRETATION ORPNTO LAW IN CONFORMITY WITH GENERAL INTERNATIONAL LAW

WTO law, like any other comprehensive system of latkh @ompulsory jurisdiction for
the peaceful settlement of disputes over reciprocal rggidsobligations and the contested
interpretation of general rules, cannot realize mdritg @bjectives (such as “providing security
and predictability to the multilateral trading systéff)’without recourse to general legal
principles, as they are explicitly recognized in numegosisions of the WTO Agreement. As
every WTO Member has to comply with all of its imtational legal obligations in good faith,
the application of certain WTO rules — such as the déteation of a violation of a WTO
obligation, or the task of the DSB to make dispute seéite “recommendations and rulings . . .
aimed at achieving a satisfactory settlement of theenin accordance with the rights and
obligations under this Understanding and under the coveredragnts'?? — may require not
only theinterpretationof WTO rules taking into account “any relevant rulestérnational law
applicable in the relations between the partféiut also common concerns of WTO Members
reflected in non-WTO legal instruments. Many WTO psmns (such as GATT Article XXI
and GATS Article XIVbisregarding U.N. Charter obligations) also recognizentiel for the
application(for example, by the political WTO bodies and the D$®ther organizations) of
non-WTO rules in order to enable WTO Members to comwily U.N. law and other
international legal obligations. The numerous expl@iuirements - in many areas of WTO law
regulating trade in goods, services, and intellectual prppgtits - to respect multilateral
international agreements concluded outside the WTO, afrdawitor the process of
international harmonization and coordinate effortghia regard with the relevant international
organizations,*?* confirm that WTO Members did not intend to apply WTGsués a “self-
contained regime” without regard to their other obligaionder international law. As every
WTO Member has ratified the U.N. Charter, U.N. humghts conventions and other
international agreements (such as ILO conventioesconstitutive agreements of other
worldwide organizations), the interpretation and appbcatif WTO rules may be influenced by

% See infraSection 11.B.4.

120 5ee infraSection 11.B.5.

121 DSy, supranote 4, art. 3.

12214, art. 3.4.

12Z3\/CLT, supranote 30, art. 31.3(c).
124 S5ps supranote 59, art. 3.5.
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non-WTO rules and legal obligations under general intermatlaw. The WTO jurisprudence
filling the numerous gaps in WTO dispute settlement procedidtes relies not only on the
ordinary meaning of specific WTO provisiols but also on their declared objectives as a
justification of the inherent powers of WTO disputelsatent bodies (such as inherent powers
to adopt preliminary rulings, to open panel proceedingsatiblic, and extend third party
rights with the consent of the parties to the dispute).

2. THE DISTINCTION BETWEENAPPLICABLE LAW AND JURISDICTION

The question of interpreting WTO rules in conformitytwiton-WTO rule¥® must be
distinguished from questions concerning the limited coveo&gse DSU'?’ the limited terms of
references of WTO Panéf€ the Appellate Body*® and “arbitration within the WTO*° |t
remains to be clarified to what extent this limitedgdiction also limits the power of WTO
dispute settlement bodies to directly apply non-WTO rdéilese party or all parties to a WTO
dispute require(s) such application of non-WTO rules. kamgle, can the limited power to
adopt agreed "special terms of reference” under ArticBe2%.2 of the DSU justify dispute
settlement findings based on non-WTO rules? Would suphtéisettlement findings add to or
diminish the rights and obligations provided in the codergreements (which include rights
under the DSU)? Would it run counter to the explicit @SWTO dispute settlement
proceedings (such as to provide "security and predictatalitie multilateral tradilrjlg system"
and "preserve the rights and obligations of Members uhéerovered agreements?)if the
parties to the dispute request a WTO Panel to apiay seagreements that supersede general
WTO provisions among the parties to the dispute? DatHreard terms of reference provided
in Article 7.1 of the DSU prevent a WTO Panel from ajmgiynon-WTO rules unilaterally
invoked by the defendant as a justification of departuoes WTO rules? Could it undermine
the WTO dispute settlement system if WTO dispute settiefmelings were inconsistent with
general international law (for instance, universal iammghts) or subsequent international
agreements concluded outside the WTO? Should such cobélisteen WTO rules and non-
WTO rules be settled outside the WTO (for example, ersgiecial dispute settlement procedures
of multilateral environmental agreements like the 200@a@ana Protocol on Biosafety which —
according to its Preamble — shall neither "be integarets implying a change in the rights and
obligations of a Party under any existing internati@ggeements” nor be "subordinate to other
international agreements”)? Unless these questidinsevalarified by WTO Members, in the
context of their negotiations on further improvemeritthe DSU, WTO dispute settlement
bodies may find it difficult to avoid requests for clanfy such controversial legal issues. In the
pending dispute over the EC’s approval procedures for GM@%dhel was requested to
examine the legal relationships between the variou®\&greements and other worldwide

125 35ee, e.g.DSU, supranote 4, arts. 11, 17 (providing the textual basis for thessilility of amicus
curiae submissions).

126 See suprasection 11.B.1.

127 DSy, supranote 4, art. 1.

12814, arts. 7, 19.

12914, arts. 17, 19.

%014, arts. 21-25.

1311d. art. 3.2.
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agreements such as the Convention on Biodiver&iits Biosafety Protocol and regional legal
regimes such as EC law on the basis of conflict ciaims®/TO law as well as in the Biosafety
Protocol and in general international law principlesuding freedom of contract, the principles
on lex specialis, pacta sunt servanda, and pacta tenmiigocent non prosunt.

The limited scope of jurisdiction of the political and gyadicial WTO dispute
settlement bodies must be distinguished from the questappticable law?** For instance,
WTO panels have no jurisdiction to judicially enforcenptiance with non-WTO rules. Yet,
arbitration within the WTO “is subject to mutual agresnof the parties®** might extend the
scope of applicable law beyond WTO law, for examplexbgreling the legal and judicial
remedies to cover reparation of injury and financiahgensation. WTO law nowhere
specifically excludes the right of WTO Members to edtdre jurisdiction of WTO dispute
settlement bodies so as to interpret and apply WTO irutsnformity with other international
legal obligations of WTO Members. The task of the BBBgests that “a satisfactory settlement
of the matter in accordance with the rights and oliigatunder this Understanding and under
the covered agreement$”may not be achieved by dispute settlement recommendatiat
violate other legal obligations of all WTO MembefEhere is no empirical evidence in the
GATT and WTO dispute settlement practice since 1948 thatTcsid WTO Members have
ever adopted any such dispute settlement rulings in violafiother international legal
obligations of all GATT and WTO Members. For instaneven though WTO law includes no
specific references to the human rights obligation&®0© Members, the various reports by the
U.N. High Commissioner for Human Rights on the humghtsi dimensions of WTO rules have
nowhere identified a clear conflict between WTO rul&3,0 dispute settlement findings, and
the universal human rights obligations of WTO Membeosyithstanding the possibility of such
conflicts in the domestic implementation and applicatbWTO rules in individual WTO
Members:*® This empirical evidence seems to confirm the vieat WTO rules are flexible
enough to be interpreted and applied in conformity withhtiean rights obligations of all WTO
Members:®’

3. APPLICABLE LAW IN WTO PANEL PROCEEDINGS

In WTO dispute settlement practice, panels and the Appdlatly have explicitly
rejected interpreting WTO rules “in clinical isolatiombm other fields of international law; they
increasingly resort to multilateral environmental agnents (MEAs) and general rules of
international law innterpretingWTO rules, and examine the legal consistency of reginade

132 5eeUnited Nations Convention on Biological Diversityn& 5, 1992, 1760 U.N.T.S. 143 (requiring
prior informed consent of the state of origin when ¢jermeaterial is exported).

133 gee infraSection 11.B.3.

134 DSU, supranote 4, art. 25.2.

135 DSU, supranote 4, art. 3.4.

136 For a discussion of the various U.N. reports, seetflih PetersmanrThe ‘Human Rights
Approach’ Advocated by the U.N. High Commissioner for Human Rights and lnyeheational Labor
Organization: Is It Relevant for WTO Law and Policy?. NT'L ECoN. L. 605 (2004).

137 See e.g.Ernst-Ulrich Petersmanfrade and Human Rightsin THE WORLD TRADE ORGANIZATION:
LEGAL, EcoNomiCc AND PoLITICAL ANALYSIS 623 (P.F.J. Macrory et al., eds., 2005); Sheldon Leddade and
Human Rights |lin THE WORLD TRADE ORGANIZATION: LEGAL, ECONOMIC AND POLITICAL ANALYSIS 663 (P.F.J.
Macrory et al., eds., 2005).

1:23



Journal of International Law & Policy

agreements with WTO laW? There is broad agreement that the DSU requires thelamant

to base its legal claims on the “covered agreemérfitsWTO lawyers disagree on whether the
DSU implicitly authorizes WTO dispute settlement panelagply non-WTO law as a defense
against WTO complaints and to “fill gaps” in WTO rulesl alispute settlement proceduré$;

or whether the DSU limits the mandate of WTO disputdesgent bodies to the application of
the “covered WTO agreements” not only regarding legahsléut also legal defenses and gap-
filing. *** Both views recognize that many WTO rules expligigier to international treaties
negotiated outside the WTO, and that the requiremenatilydVTO rules “in accordance with
customary rules of interpretation of public internatidaa”*** calls for taking into account “any
relevant rules of international law applicable in télations between the parti€$® The
controversy over the scope of the applicable law irOMISpute settlement proceedings is thus
closely related to the previously mentioned questiofgristliction and methods of treaty
interpretation: (1) whether the correct interpretatd the limited jurisdiction of WTO dispute
settlement panels is to exclude direct application of W3IO international law in WTO dispute
settlement proceedings or an implicit authorizationhey@SU to apply non-WTO international
law not only for interpreting WTO rules but also as diseapplicable law; and (2) whether the
customary rules of international treaty interpretaf@s codified in Article 31.3(c) of the VCLT)
allow taking into account only international law rugesepted byll the parties to the treaty
concerned; or whether the dispute settlement functicWTa® dispute settlement bodies justifies
taking into account international rules accepted byralparties to the dispute (even if some are
third-party WTO Members, which will not be legallyedted by the dispute settlement rulings at
issue), have not accepted the non-WTO rules concerned.

So far, WTO dispute settlement panels and the Appellatly Bave been reluctant to directly

apply bilateral agreement§ or legal defenses directly based on general interratimn **°

138 SeePauwelyn supranote 113, at 244-72 (analyzing treaty interpretation amfict-avoidance tool).
On WTO jurisprudence relating to free trade agreemerggeeerally Lorand BartelgyTO Dispute Settlement
Practice on Article XXIV GATTin THEWTO DISPUTESETTLEMENT SYSTEM (Frederico Ortino & Ernst-Ulrich
Petersmann, eds. 2004). The recent WTO Panel Répexico--Tax Measures on Soft Drinksjected Mexico’s
claim that its discriminatory taxes in violation oAGT Article Il were justified as a counter-measurea@sponse
to previous violations of the North American Freedea@greement (NAFTA) by the United States. Panel Repor
Mexico—-Tax Measures on Soft Drinks and Other Bevera&fS308/R (Oct. 7, 2005). On WTO jurisprudence
relating to MEAs, see generally E. Opuku AwukdTO Dispute Settlement Practice and Trade-Related
Environmental Measuregn THEWTO DISPUTESETTLEMENT SYSTEM 1995-2003 177, 179-82 (Federico Ortino &
E. U. Petersmann eds., 2004).

139 DSU, supranote 4, art. 7.

14035ee, e.g.Pauwelynsupranote 113 at 459-61 (discussing choice of law in the resnlofiglaims).

141 Seedoel P. Trachtmar,he Domain of WTO Dispute Resolutid® Harv. INT'L L.J. 333 (1999)
(arguing that WTO dispute resolution panels only apply to VIBM); see alsdlrachtmansupranote 114
(critically reviewing Pauwelyn’s book); Marceasypranote 114 (offering a different interpretation of dispute
settlement in the human rights context).

142 DSy, supranote 4, art. 3.

143\/CLT, supranote 30, art. 31.3(c).

144 The Appellate Body’s refusal, in 1998, to apply the bildteilaeeds agreement in tEC-Poultry
dispute is one illustrationSeeAppellate Body ReporEuropean Communities—Measusffecting the
Importation of Certain Poultry Product§ 79, WT/DS69/AB/R (July 13, 1998) (“The Oilseeds Agreemenis a
bilateral agreement negotiated by the European Commaiaitie Brazil under Article XXVIII of the GATT 1947,
as part of the resolution of the disputeeEC-Oilseeds As such, the Oilseeds Agreement is not a ‘covered
agreement’ [under] Articles 1 and 2 of the DSU.” (citat@nitted)).

145 For example, the Appellate Body refused to determine whéftle precautionary principle was
applicable as a rule of customary international lathen1998 case regarding meat hormones:
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They have wisely avoided dispute settlement findings ercomtroversy whether non-wTO
international law is applicable directly, and whethen+WTO law can waive or amend WTO
rules outside the formal WTO procedures for waivers arehdments as per Articles IX and X
of the WTO Agreementt®® In most WTO disputes, interpreting WTO rules — as veelha
“principles underlying this multilateral trading system -conformity with general international
law to the extent necessary for accomplishing the ViliBpute settlement functions (such as
allocating burden of proof, determining a “violation”\®WTO obligations, providing “security

and predictability” in terms of DSU Article 3) is likelg lead to the same legal findings as in the
case of the more controversial, “direct” applicatidyeneral international lai.

4. JuDiIcIAL CLARIFICATION OF “THE BASIC PRINCIPLES . .
UNDERLYING THIS MULTILATERAL TRADING SYSTEM”:
THE EXAMPLE OF PROCEDURAL"“DUE PROCESS OF LAW

The WTO Agreement does not explicitly address numeroug@uoal legal issues that
may be raised in WTO dispute settlement proceedingsingtance, how should the DSB or a
WTO dispute settlement panel have reacted if — in the éispugr the EC’s import restrictions

We consider . . . that it is unnecessary, and probagyudent, for the Appellate Body in

this appeal to take a position on this important, buratis question. We note that the Panel itself

did not make any definitive finding with regard to thewssadf the precautionary principle in

international law and that the precautionary princigtdgast outside the field of international

environmental law, still awaits authoritative formtida. It appears to us important, nevertheless,

to note some aspects of the relationship of the prieceuy principle to the SPS Agreement . . . .

The precautionary principle indeed finds reflection inidet5.7 of the SPS Agreement . ... Itis

reflected also in the sixth paragraph of the preamblaraAdticle 3.3.

European Communities--Measures Concerning Meat and Meat Products(Hornffh&2B-24,
WT/DS26/AB/R & WT/DS48/AB/R (Jan. 16, 1998).

148 |n the Panel Report on Korean government procurerttemPanel noted asbiter dictumthat

[clustomary international law applies generally toeélenomic relations between the WTO members.
Such international law applies to the extent that ti@Vslgreements do not ‘contract out’ from it. To puainbther
way, to the extent there is no conflict or incoresisly, or an expression in a covered WTO agreemenintipdies
differently, we are of the view that the customargsubf international law apply to the WTO treaties tmthe
process of treaty formation under the WTO.

Panel Reportorea—-Measures Affecting Government Procurenfgiito6, WT/DS163/R (May 1, 2000)
(adoptedJun. 2000). The findings avoid specifying the extent tolwhpecific WTO and DSU provisions should
be interpreted as implicitly authorizing or preventing paeels’ application of general international law rdites
accomplishing their dispute settlement functions.

147 pauwelyn, for his part, argues that

it [is] more appropriate to draw a line between inteigiien with reference to other

norms and application of other norms. Others end upthvilsame result—that is, a Panel can

refer to non-WTO rules binding only on the disputing partibased solely on a wider notion of

treaty interpretation under Articles 31 and 32 of the Vée@onvention.

Joost Pauwelyrklow To Win a World Trade Organization Dispute Based on Non-World Trade
Organization Law?37 J. WORLD TRADE 997, 1004 (2003). Pauwelyn’s view that human rights argumentsecan
used in WTO dispute settlement proceedings only if bothgsad the dispute have ratified the relevant human
rights agreement, appears too narrow in cases wh&figCaMember invokes its national human rights standasds a
a justification for trade measures designed to protediuigan rights of its own domestic citizens. For example
even though the United States has not ratified the Oddvention on Economic, Social, and Cultural Righy,at
the more than 110 WTO members that have ratified dmgention may invoke economic, social, and culturaltsgh
as relevant context for the interpretation of WTO swad for the justification of national trade measpregecting
such rights of their own citizens in their domestiggdictions.
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on bananas - Germany had intervened in support of the ¥émplaints against the EC? Could
Germany have requested the establishment of a WTQ teagxamine its legal claim that the
EC restrictions (adopted by a majority decision ofEkzCouncil against the opposition of
Germany) had violated Germany'’s rights and obligationeu#/TO law? How should WTO
panels respond to a legal claim by another WTO Mentoentcy from another regional trade
agreement (e.g., NAFTA or MERCOSUR) that the “matféreferred to the panel falls within
the exclusive jurisdiction of the regional dispute settlehsystem and has already been decided
by a regional dispute settlement rulimg judicatg?"*°

In EC-Hormonesthe Appellate Body held that “the DSU, and in particitaAppendix
3, leave panels a margin of discretion to deal, amagscordance with due process, with
specific situations that may arise in a particular easkthat are not explicitly regulatetf®
Many interpretations of WTO dispute settlement procedusze based on “the demands of due
process that are implicit in the DSEP* on “requirements of good faith, due process and orderly
procedure,**? and on the premise that Regarding the jurisdiction oflpatiee Appellate Body
clarified inMexico-Corn Syruphat panels have to address and dispose of certain &fsaies
fundamental nature, even if the parties to the disputainesitent on those issues. In this
regard, we have previously observed that “[t]he vestingrizdiction in a panel is a
fundamental prerequisite for lawful panel proceedings.” thisrreason, panels cannot simply
ignore issues which go to the root of their jurisdictiethat is, to their authority to deal with and
dispose of matters. Rather, panels must deal with ssgas—if necessary, on their own
motion—in order to satisfy themselves that they haw#ority to proceed®

Hence, as WTO panels must check their own jurisdictidhear own initiative,
interpreting the jurisdiction of WTO dispute settlemerdibs might require taking into account
agreements among the parties to the dispute that lirat@ude WTO jurisdiction>* Other
procedural issues, such as the increasing WTO jurisprudertte ¢tegitimate scope of judicial
economy, may fall within the discretionary authoafypanels. Regarding third party rights, for
example, iNJS-1916 Actthe Appellate Body noted that “a Panel's decision dveto grant
‘enhanced’ participatory rights to third parties is thusadter that falls within the discretionary

148 DSU, supranote 4, art. 7.

149 seePanel ReportArgentina—-Definitive Anti-Dumping Duties on Poultry from Bra%il.28,
WT/DS241/R (Apr. 22, 2003pfloptedMay 19, 2003) (discussing Brazil's complaint against Argergiaati-
dumping duties on poultry). The numerous NAFTA Chapter 19 dispatésS. measures on imports of lumber
from Canada, and the various WTO dispute settlement miogeerelating to the same U.S. restrictions and
countervailing duties, concern different “matters” (ithe legal claims in NAFTA Chapter 19 disputes over the
inconsistency of the U.S. measures with U.S. lavedifiom the legal claims in WTO dispute settlement
proceedings relating to the alleged WTO-inconsistentlyeofJS measures).

150 sypranote 145, at § 152, n.138.

51 Supranote 106, at  94.

152 pppellate Body Reportylexico--Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS)
from the United State§ 47, WT/DS132/AB/R (Oct. 22, 2001) [hereinaftéexico—Corn Syrup

153 Mexico-Corn Syrupsupranote 152, at 36 (citation omitted).

154 See, e.g.Treaty Establishing the European Community, art. 292, Ng, 1997, 1997 O.J. (C 340) 3
[hereinafter EC Treaty] (discussing exclusive jurisdictodthe ECJ)available athttp://eur-
lex.europa.eu/en/treaties/
dat/12002E/pdf/12002E_EN.pdf; North American Free Trade Agreemé&n2085, Dec. 8, 1993, 107 Stat. 2057,
32 I.L.M. 289 [hereinafter NAFTA] (discussing exclusive jditsion of NAFTA panels)available at
http://www.nafta-sec-alena.org/DefaultSite/index_e.aspxyoayld=42.
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authority of that panel. Such discretionary authosityf course, not unlimited and is
circumscribed, for example, by the requirements of duessst>®

WTO panels and the Appellate Body do not always speciéthen they refer to general
principles of national law or of international lawthre interpretation and application of WTO
dispute settlement rules and proceddréfr example, if they refer to “requirements of good
faith, due process and orderly procedurd 8r to the “widely accepted rule that an international
tribunal is entitled to consider the issue of its ownsgliction on its own initiative, and to satisfy
itself that it has jurisdiction in any case that cerbefore it.**®* Nor do they always specify
whether such principles are recognized in WTO law, sacthe demands of due process that
are implicit in the DSUX° As “the procedural rules of WTO dispute settlement asigded to
promote . . . the fair, prompt and effective resolutbtrade disputes-®® many general
principles of law (such as rules on the distributionheftburden of proofura novit curig and of
international law (such as the interpretive princiglexalubio mitiusas a corollary of respect for
state sovereignty’) may be classifiable as “basic principles underlyirg ntultilateral trading
system” that are implicit in, or required by, the WTOpdite settlement rules and procedures in
order to realize their respective objectives (suclpasviding security and predictability to the
multilateral trading system®). The clarification of these “basic principles”\WWfTO law, and
their occasional departures from other general princgflegernational law (such as with
respect to the legal interest to sleeus standi, *°® remains a challenge for future WTO
jurisprudence, and may defer the need to take a positilmearontroversy over whether non-
WTO rules may be “directly applicable” by WTO dispute Isetent bodies.

5. JDIcIAL REVIEW OF TRADE MEASURESBASED ONGENERAL INTERNATIONAL LAW
RULES: THE EXAMPLE OF UNIVERSAL HUMAN RIGHTS OBLIGATIONS OFWTO MEMBERS

The GATT and WTO jurisprudence has contributed to the pssiyeclarification of
many substantive GATT and WTO rules, such as thosediagahe prohibition of subsidi&%

155 Appellate Body ReportJnited States-—Anti-Dumping Act of 1936150, WT/DS136/AB/R (Aug. 28,
2000) [hereinafteAnti-Dumping Adt

1% This is criticised by GRINNA SANDROCK, ALLGEMEINE RECHTSGRUNDSATZE IMVERFAHRENSRECHT
DERWTO (2004). See, e.g.Pauwelynsupranote 115, 125-26.

157 Mexico-Corn Syrupt 47,supranote 155.

18 geeUnited States—Anti-Dumping Act of 19%6pranote 158, n.30 (applying the rule that an
international tribunal is entitled to consider theiessf its own jurisdiction on its own initiative).

159 |ndia-Patentsat 94,supranote 109.

180 Appellate Body Report/Jnited States—-Tax Treatment for “Foreign Sales Corporati§n]’66,
WT/DS108/AB/R (Feb. 24, 2000).

181 This interpretative principle was applied by the AppelBody inEC-Hormonesas being “widely
recognized in international law.European Communities--Measures Concerning Meat and Meat
Products(Hormones) 165, WT/DS26/AB/R & WT/DS48/AB/R (Jan. 16, 1998).

%2 DSy, supranote 4, art. 3.2.

183 |n the WTO dispute over the EC import restrictionsbananas, the EC claimed that the US had no
“legal right or interest” as it did not export any bama(fall.21, WT/DS27/R). The Appellate Body confirmed the
finding by the Panel that the DSU did not require a “légirest to sue” (1 132, WT/DS27/AB/R).

164 Agreement on Subsidies and Countervailing Measures3,aNTO Agreementsupranote 2, Annex
1A, Legal Instruments—Results of the Uruguay Round 275 (1999), 1867.8.NL4 [not reproduced in I.L.M.]
[hereinafter Subsidies Agreement] (prohibiting subsidies).
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and the clarification of anti-dumping duti#s. Many of the substantive WTO rules are based on
centuries-old legal principles such as the most-favoredmaeatment or national treatment, or
refer to international agreements concluded outside the Ytbr example, the intellectual
property conventior&€ referred to in the TRIPS Agreement). In all coustrjadicial review of
democratic government regulation of markets is faced failamental problems of legitimacy.
These legitimacy problems increase if, as in the oatee WTO several factors are present: (1)
market access commitments assert legal primacy oveestisntaws®”; (2) the dispute
settlement procedures prescribe judicial deference vis{gratectionist producer regulatidffs
and are dominated by trade bureaucrats, without adequate tgearahjudicial independence
by, for example, WTO panelists; and (3) the applicabedad “balancing principles” include
no reference to human rights, democratic proceduresye@nsvelfare or social justic&®

All WTO Members have committed themselves to resfagdtuman rights in
international law, through the UN human rights instruisi@md the UN Charter, as well as in
their domestic law$’® Even though the diversity of human rights traditiongfected in the
diversity of national, regional and worldwide human rigliles and practices, every WTO
Member has human rights obligations. The increasingbauof human rights arguments in
economic disputes in the ECJ and in the European Cotttrofin Rights (ECHR) suggests that
it may only be a matter of time until human rights argaota will also be invoked by WTO
Members in WTO dispute settlement proceedings, for instamorder to justify measures for
the protection of “public moral* or “public order*’? or human rights-consistent
interpretations of other WTO rules. Past GATT/WTCOcpiceg suggests several factors which
offer enough flexibility for WTO dispute settlement badlie interpret WTO rules in conformity
with the human rights obligations of the WTO Membersaerned: (1) the “public interest
clauses” in WTO law?2 (2) the WTO “exceptions®* (3) the broad mandate of pan€®and

185 Agreement on Implementation of Article VI of the @eal Agreement on Tariffs and Trade 1994, WTO
Agreementsupranote 2, Annex 1A, Legal Instruments—Results of the Uruguan®, 1868 U.N.T.S. 201
[hereinafter Antidumping Agreement].

186 paris Convention for the Protection of Industriadgrarty, Mar. 20, 1883, as last revised at Stockholm,
July 14, 1967, 21 U.S.T. 1583, 828 U.N.T.S. 305 [hereinafter Panige@tion]; Berne Convention for the
Protection of Literary and Artistic Works, Sept. 9, 1886last revised at Paris, July 24, 1971, 25 U.S.T. 1341, 828
U.N.T.S. 221 [hereinafter Berne Convention]; Interodil Convention for the Protection of PerformersdBcers
of Phonograms and Broadcasting Organizations, Octobd9gad, 12 U.S.T. 2377, 496 U.N.T.S. 43 [hereinafter
Rome Convention].

157 SeeWTO Agreementsupranote 2, art. 16.4.

188 SeeAgreement on Implementation of Article VI of the @eal Agreement on Tariffs and Trade 1994,
art. 17.6. (providing that the authorities’ evaluationaaf$ is not to be overturned if it was unbiased andbg
[hereinafter: Anti-dumping Agreement].

189 See generallfErnst-Ulrich Petersmanitheories of Justice, Human Rights and the Constitution of
International Markets37 Loy. L.A. L. Rev. 407 (2003) (discussing the need for, and difficulties of,
constitutionalizing international economic markets).

170 35ee, e.g.Chinese Constitution, art. 38vailable at
http://english.people.com.cn/constitution/constitutiomlht

1 GATT, supranote 1, art. 20(a).

12 GATS, supranote 60, art. 14.

13 gee, e.g.TRIPS,supranote 62, arts. 7, 8 (stating principles for legislatiomigmbers).

17 See, e.g.GATT, supranote 1, art. 20 (providing for general exceptions); GASiranote 60, art. 14
(providing for general exceptions); TRIPSIpranote 62, art. 30 (authorizing limited exceptions to patghts).

1> See, e.g.DSU, supranote 4, art. 7 (establishing a mandate to “make sudmfys as will assist the
DSB in making the recommendations or in giving the rulipgwided for in that/those agreement(s)”).
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(4) the admissibility ointer seagreements among WTO Members (for example, on thegthum
rights conditionality*’® of trade preferences granted by the EC and US).

Arguably, even though the WTO agreements do not refeifisptig to human rights,
the numerous WTO provisions on the sovereign rights DOWlembers to protect “public
morals” and “public order” already include “social clausast “human rights clauses” enabling
WTO Members to comply with their respective naticarad international human rights
obligations. Yet, it remains an important challergyefiiture WTO jurisprudence to develop
appropriate methodologies for interpreting and applying WT&sml conformity with human
rights. Human rights law and WTO jurisprudence suggestithexamining the potential
impact of human rights on the interpretation of WTOsuteur kinds of international trade
regulations must be distinguished, and might require diffé@atcing principles. They are:
(1) sanctions for the promotion of human rights abré2)dpreferences for the promotion of
human rights abroad; (3) restrictions for the proteatibimuman rights inside the domestic
jurisdiction; and (4) human-rights-related non-discriminategulation. Each is discussed in
the sections below.

a. International trade sanctions for the promotiohuwhan rights abroad

In past, in GATT and WTO dispute settlement practice eomieg international trade
sanctions, the respondent countries often refrained feguesting establishment of a GATT
panel (for example, in the case of trade sanctionsisigargentina and Cuba). In the few cases
where a GATT working party (such as, in the case ofrd@e sanctions against Czechoslovakia)
or a GATT panel (such as, in the case of trade sarscigainst Nicaragua and South Africa)
examined the trade embargoes, human rights argumentsigtaaddressed in the dispute
settlement findings. If a WTO dispute settlement bodytbaexamine the influence of human
rights law on the interpretation of WTO rules in imational relations among WTO Members, it
must respect their sovereign equality (for example, gerds ratification of international human
rights conventions) and the margin of appreciation ol &TO Member in designing its
domestic human rights legislation and prioritizing scaeseurces for the realization of human
rights and social needs.

The sovereign freedom of WTO Members might, howeweltinfited, as reflected in the
UN resolutions “that sanctions and negative conditibeshich directly or indirectly affect
trade are not appropriate ways of promoting the integratiduman rights in international
economic policy and practicé” Because GATT Article 21 explicitly provides that “nidiin
this Agreement shall be construed . . . (c) to preaeptcontracting party from taking any action
in pursuance of its obligations under the United Natiomert@r for the maintenance of
international peace and security*U.N. Security Council resolutions prescribing economic
sanctions can justify departures from WTO rdf€sThe legal relevance of other U.N.
resolutions on the interpretation of WTO rules needsetexamined case-by-case. For instance,

176 See generally Diego J. Lifian Nogueras & Luis M. HirmjbiartinezHuman Rights Conditionality in
the External Trade of the European Union: Legal and Legitimacy Probl2@sLum. J. BJR. L. 307 (2001)
(discussing the legal basis of human rights conditionatityiternational trade instruments).

7U.N. Human Rights Commission, Sub-Commission on Ptamand Protection of Human Rights, Res.
1999/30, U.N. Doc. E/CN.4/Sub.2/Res/1999/30 (Aug. 26, 1999).

8 GATT, supranote 1, art. 21.

179 SeeU.N. Charter, art. 103 (providing that any treaty providivat conflicts with the U.N. Charter is
overridden).
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the resolution adopted in 2000 by the International Lalvygadization (ILO) on action against
Myanmar in response to grave breaches of the ILO'sdebLabor Convention only
recommendethat ILO members review, in the light of the conidus of the Commission of
Inquiry, the relations that they may have with theniper state concerned and take appropriate
measures to ensure that the said member cannot takeaglvaf such relations to perpetuate or
extend the system of forced or compulsory labor redeiweby the Commission of Inquiry, and

to contribute as far as possible to the implementatidts recommendations madf&.

While this ILO recommendation may influence the iptetation of WTO rules (such as,
GATT Article 20), it neither envisaged trade sanctiooswaaived (pursuant to the specific WTO
rules for amendments and waivers) the various WTO digigglimiting recourse to
discriminatory trade restriction&' Examination of the WTO-consistency of trade reitms in
response to alleged violations of human rights in igitgwnal relations among WTO Members
may also have to take into account whether the WT@lbées concerned have specifically
committed themselves to respect for human rights in tifsele relationd® Multilateral
agreements on the collective promotion of human H&atihd of other human rights vald&s
may support recourse to human rights arguments as retawaeixt for interpreting WTO rules
(such as GATT Atrticle 20(b) on protection of human reatjainst the risks of smokitig). As
WTO Members are often likely to invoke their higimational or regional human rights
obligations rather than lower minimum standards in UuNman rights law, WTO dispute
settlement bodies might also have to examine whetlereconciling the sovereign rights of
importing and exporting WTO Members under human rights &wisinternational trade law —
human rights arguments have to be based on universadiptecl U.N. standards or whether they
can also be justified by higher national or regiorehgards.

b. International trade preferences for the promotidmuman rights abroad

In response to India’s challenge of the discriminagdfgcts of certain preferences
granted under the EC’s generalized system of tariff pgeées (GSP), the WTO Appellate Body
clarified:

180 Resolution adopted by the International Labour Confarat its 88th Session (June 2000),
http://www.ibiblio.org/obl/reg.burma/archives/200106/msg00071.ltkmst visited Nov. 7, 2006).

181 Myanmar, a WTO Member, refrained from invoking WTOpdie settlement procedures against the
trade sanctions imposed by various WTO members, for geamnder the Burmese Freedom and Democracy Act
2003, July 28, 2003, 117 Stat. 864, adopted by the U.S. Congress WSd@lawyers claim that—in the event of a
conflict between WTO rules (prohibiting discriminatérgde embargos) and the ILO recommendation, “the later
and more specific norm, the ILO recommendation showd girevail over the WTO prohibition.”) Pauwelgupra
note 150, at 1023. This appears to differentiate too éittleng the various legal safeguards in WTO rules which
may justify well-targeted sanctions (e.qg., vis-a-visdmeis produced in violation of ILO standards), but may lggall
limit recourse to sanctions if they aggravate the hurigdrts situation in the target country, as in the cdse
Myanmar.

182 5ee, e.g.Partnership Agreement Between the Members of thieakf, Carribean and Pacific Group of
States of the One Part, and the European Union aiMklitber States, of the Other Part, signed in CotonaBon
June 2000, Council Directive 2000/483, 2000 O.J. (L 317) 3 (EC) [h&ezii@otonou Agreement] (including
human rights clauses in a trade agreement between thad@ss-developed WTO members).

183 See, e.g.World Health Organization, Framework Convention a@bdcco Control, May 21, 2003, 42
I.L.M. 518.

184 See, e.g.Kimberley Process Certification Scheme,
http://www.kimberleyprocess.com:8080/site/content/KPCS lpdft{ng illicit trade in “conflict diamonds”).

185 GATT art. 20(b).

1:30



Ten Years of the WTO Dispute Settlement System

that the term ‘non-discriminatory’ . . . does not pbaldeveloped-country
Members from granting different tariffs to products omging in different GSP
beneficiaries, provided that . . . identical treatmemtvailable to all similarly-
situated GSP beneficiaries, that is, to all GSP @aeés that have the
‘development, financial and trade needs’ to which thattment in question is
intended to respontf?

the existence of a ‘development, financial [or] traded’ must be assessed
according to aobjectivestandard?’

while noting that “the particular need at issue mustigature, be such that it can be
effectively addressed through tariff preferences,” withoyiosing “unjustifiable burdens on
other Members*?®

The EU Commission has proposed a new GSP system dirpeahaoting sustainable
development by differentiating tariff preferences dependmgvhether less-developed countries
(LDCs) have ratified and effectively implemented majof human rights conventions, 1ILO
conventions, UN environmental conventions, UN cate®s on drugs, and the UN Convention
against corruption®® This use of UN human rights law as an objectivedstathfor
differentiating trade preferences among LDCs may gieetaduture WTO disputes on whether
preference-granting WTO members have correctly integgdrand applied UN human rights
standards as justifying trade preferences for, and disatiomh among, less-developed
countries. As the jurisdiction of WTO panels is lirdite® examining legal claims under the
covered WTO agreements, WTO dispute settlement bodiesldeave it to the WTO members
concerned to prove the existence of alleged violatdisiman rights (such as by invoking
special dispute settlement procedures available under highgsxconventions or under
regional trade agreements) and the “special ‘developneeatsh. . . [to be] addressed through
tariff preferences™® WTO dispute settlement procedures seem to offer adedgsbdity for
avoiding the direct application of international humats law by WTO dispute settlement
bodies.

C. International trade restrictions for the protecid
human rights inside the domestic jurisdiction

The WTO disputes over the EC's import restrictionsanmione-fed beét* and
asbesto$?illustrate that WTO rules grant importing countries broagulatory discretion

186 Appellate Body ReporEuropean Communities—Conditions for the Granting of Tariff Preferences to
Developing Countriesf 173, WT/DS246/AB/R (Apr. 7, 2004).

871d. 1 163.

%814, 9 164, 167.

189 Communication from the Commissiddeveloping Countries, International Trade and Sustainable
Development: The Function of the Community’s Generalised SystemfefdPices (GSP) for the ten-year period
from 2006 to 2015at 10, COM (2004) 461 final (July 7, 2004) (describing new GSRisafile development
incentives).

194, at 6.

191 Appellate Body ReporEuropean Communities-——Measures Concerning Meat and Meat Profucts
253, WT/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998)¢ptedrFeb. 13, 1998) (adopting a deferential standard for
reviewing EC Members decisions to apply protectionsthasehe management and assessment of the health risks
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regarding restrictions of imported goods with proven he#@ls (such as asbestos) as well as for
precautionary measures for goods with potential heakk (such as beef produced using
growth hormones). UN human rights conventions preseninimum standards that do not
prevent WTO members from accepting higher human rigatglatds in regional human rights
conventions (such as the European Convention on HumgatsRnd the EU Charter of
Fundamental Rights) or in national human rights lawsrdfore, the WTO-consistency of
import restrictions designed to protect the human ri mesticcitizens (such as health
protection measures pursuant to GATT Article XX(b)and Articles 30-31 of the TRIPS
Agreement® may be influenced byational or regional human rights law as a legitimate
crystallization of the minimum standards in UN humaghts conventions and the broad public
order provisions in WTO law. The following exampléssirate that many human rights
arguments in trade disputes in the EC Court of Justice) @&%lJin the European Court of
Human Rights could be similarly raised in WTO dispute eseight proceedings.

I. The Omega Case in the ECJ

In Omegathe ECJ held that a prohibition of imported foreigivises was legally
justified on the ground that it was necessary for protggublic policy by prohibiting a
commercial activity affronting human dignity (laser gamsenulating acts of homicidé}> The
respondent government (the municipality of the Germgro€iBonn) justified the prohibition
by the constitutional protection of human dignity asiman right in Article 1 of the German
Basic Law as well as in Article 1 of the ChartefFohdamental Rights of the European Union.
UN human rights conventions, by contrast, recognigpee for human dignity as a legal
principle and source of inalienable human rights,nmias a human right in itséft® If the same
import restrictions on the supply of international ggs% (laser games simulating acts of
homicide) had been challenged in a WTO dispute settlegpneneeding, the importing country
(Germany) and the EC could have invoked the same hugt#s erguments in support of the
legal justification of the import restrictions as lgefnecessary to protect public morals or to

surrounding beef produced by using certain growth hormonastihallowing EC Members to be cautious in the
face of scientific uncertainty).

192 Appellate Body ReporEuropean Communities-—Measures Affecting Asbestos and Asbestos-Containing
Products § 192, WT/DS135/AB/R (Mar. 12, 200BdoptedApr. 5, 2001) (rejecting Canada’s argument that the
French decree banning all varieties of asbestos-icomtpproducts was in violation of tariff and trade baurri
agreements).

193 See GATT supranote 1, art. XX(b)(excepting from prevention the adoptibmeasures “necessary to
protect human, animal or plant life or health”).

194 TRIPS,supranote 62, arts. 30-31 (allowing Members to provide limitezkptions to the exclusive
rights of patent holders, and to use the subject mdtgepatent without authorization in cases of national
emergency or crisis).

19 Case C-36/02, Omega v. Bonn, 2004 E.C.R. 1-9609, 1 C.M.L.R. 2095

1% |n the Preambles of the 1966 UN Covenants on CivilRaiifical Human Rights (ICCPR) and on
Economic, Social and Cultural Human Rights (ICESCR) ntloee than 150 signatory states of these human rights
covenants recognized “that, in accordance with theciplies proclaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the equal anradiénable rights of all members of the human faisityhe
foundation of freedom, justice and peace in the worldg’‘#mat these rights derive from the inherent dignityhef
human person.”SeeKlaus Dicke,The Founding Function of Human Dignity in the Universal Declaration of
Human Rightsin THE CONCEPT OFHUMAN DIGNITY IN HUMAN RIGHTSDIscOURSE111 (David Kretzmer & Eckart
Klein eds., 2002) (analyzing the role of human dignity & tinman rights conventions).
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maintain public order” in terms of GATS Article XIV(d}’ These WTO concepts recognize
that public morality and public order may legitimatelyyfiom one community to the other.
WTO dispute settlement bodies have already recognizddditienate discretion of the national
authorities concerned to define “public morality” and “pribrder” in conformity with their
respective national valué®

Among international lawyers, it remains controvénsiaether the customary methods of
international treaty interpretation (as codified ifidde 31(3)(c) of the VCL1"®) permit the
worldwideWTO dispute settlement bodies to take into accoegibnal human rights guarantees
(like the legal guarantee of respect for human dignityrticié 1 of the EU Charter of
Fundamental Right%) as a “relevant rule of international law applicabléhe relations
between the parties” to a WTO dispute settlement praegediven if Article 31(3)(c) of the
VCLT is construed as referring to international lavesuhiccepted kgl parties to the treaty
concerned (i.e. all WTO members), WTO dispute settl¢imedies may have to acknowledge
that the right to protect “public order” inside their detiejurisdiction may imply the right of
the importing country to apply higher national human rigtésdards than in the exporting
country or bilateral human rights clauses incorporatediier-seagreements between the
importing and exporting WTO members concerned in confgrwith WTO law (for example,
the human rights clauses in the trade and developmennagreebetween the EC and
approximately 150 other countries).

il. The Schmidberger Case in the ECJ

In Schmidbergerthe ECJ examined the extent of an EC member stabdgation to
ensure the free movement of goods and freedom of trarsditiations where a demonstration
permitted by the Austrian authorities on the most ingurAlpine transit route between Austria
and Italy had the effect of blocking this motorwaytiearly 30 houré®® If the private transport
company — which claimed that the failure of the Austaathorities to ban the demonstration
amounted to a trade restriction inconsistent withchet28 of the EC Treat$*~ had been
registered in another WTO Member (e.g. the United Statlkee home state of the foreign
exporter or transport provider could have initiated agrgavernmental WTO dispute settlement
proceeding on a similar legal complaint (i.e. inconaisyef the authorization of the political
demonstration with GATT and GATS obligations to profeeedom of transit). This could have
confronted the WTO dispute settlement bodies with theesaethodological question of how to

197 GATS, supranote 60, art. XIV(a) at 1177 n.5 (1995) (“The public order exorptiay be invoked only
where a genuine and sufficiently serious threat is pasedd of the fundamental interests of society.”).

18 See, e.gPanel ReportJnited States--Measures Affecting the Cross-Border Supply of Gapfling
6.461, WT/DS285/R (Nov. 10, 2004) (. . . the Appellate Body hetedton several occasions that Members, in
applying similar societal concepts, have the right terdeine the level of protection that they consider ajppate .
.. Members should be given some scope to define and fapphemselves the concepts of “public morals” and
“public order” in their respective territories, accomglito their own systems and scales of values.”).

199VCLT, supranote 30, art. 31(3)(c) (specifying that “any relevant ailmternational law applicable in
the relations between the parties” shall be takemaotount, together with the context, in interpretirgties).

290 Charter of Fundamental Rights of the European Unior, D& 2000, 2000 O.J. (C 364) 1
(promulgating that “[hJuman dignity is inviolable. It must respected and protected.Gee alsdreaty
Establishing a Constitution for Europe, Oct. 29, 2004, 2004(0.310) 47 (restating Article 1 of the Charter of
Fundamental Rights as Article 11-61, in Title | of PHrof the new Constitution).

201 Case C-112/00, Schmidberger v. Austria, 2003 E.C.R. I-5659, 2 (RIVBY, 1069 (2003).

202 EC Treatysupranote 154, art. 28.
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reconcile the trade obligations of the WTO Memberceoned (Austria) with its human rights
obligations to protect the freedom of expression aretfven of assembly of the demonstrators
(as guaranteed in Articles 10 and 11 of the European CoomentiiHuman Rights (ECHRY?

In its judgement of June 12, 2003, the ECJ confirmed it®detdse-law that the
prohibition of trade restrictions in Article 28 of tB€ Treaty also applies where a member state
abstains from adopting the measures required in order tovillegrivate obstacles to the free
movement of goods which are not caused by the stdte.ETJ stated that “a demonstration
which resulted in the complete closure of a major traoate . . . for almost 30 hours . . . must,
therefore, be regarded as constituting a measure of esqiieddect to a quantitative restriction
which is, in principle, incompatible with the Commuriayv obligations arising from Articles 30
and 34 [now Articles 28 and 29] of the Treaty, read togetftarArticle 5 [now Article 10]
thereof, unless that failure to ban [the demonstratian be objectively justified®® The ECJ
recalled its longstanding jurisprudence that both the ECE&hmember states are required to
respect fundamental rights, and that measures incompatibl@uman rights are not acceptable
in the EC. The Court then examined how to recoticdeEC Treaty guarantees of free
movement of goods with the protection of freedom of esgion and freedom of assembly, as
guaranteed in Articles 10 and 11 of the ECHR. The Couowet from the express wording of
Articles 10 and 11 that “the exercise of those rights beagestricted, provided that the
restrictions in fact correspond to objectives of gaheterest and do not, taking account of the
aim of the restrictions, constitute disproportionateé anacceptable interference, impairing the
very substance of the rights guaranteed. . . . In ttiogemstances, the interests involved must
be weighed having regard to all the circumstances afase in order to determine whether a
fair balance was struck between those interésts.”

The Court then emphasized the following two balancingcjples. First, the competent
national government authorities “enjoy a wide margidiséretion in that regard. Nevertheless,
it is necessary to determine whether the restristaced upon intra-Community trade are
proportionate in the light of the legitimate objectuasued, namely, in the present case, the
protection of fundamental right$” In this respect, the Court concluded that “the nakiona
authorities were reasonably entitled . . . to congidatr the legitimate aim of that demonstration
could not be achieved in the present case by measssa®#rictive of intra-Community
trade.’ In a subsequent case relating to an alleged interfemustrian consumer
protection regulations with freedom of expression, t8d Elarified that the “discretion enjoyed
by the national authorities in determining the balancdee struck between freedom of expression
and ... [consumer protection and fair trading] variesfmrh of the goals justifying restrictions
on that freedom and depends on the nature of the agiiritiquestion. When the exercise of the
freedom did not contribute to a discussion of public istesed, in addition, arises in a context
in which the Member States have a certain amoudisofetion, review [by the Court] is limited
to an examination of the reasonableness and propalitjoof the interference®®

203 Eyropean Convention on Human Rights arts. 10 and 11, N&958, 213 U.N.T.S. 221, 231-32
[hereinafter ECHR] (stating that there is a univerggit to freedom of expression and freedom of peaceful
assemb%).

* Case C-112/00, Schmidberger, 2 C.M.L.R at 1086.
2%%|d. at 1089.
206 |d
2071d. at 1091.
298 Case C-71/02, Karner Industrie-Auktionen v. Troostwijk, 20Q%(0.106) 7, 2 C.M.L.R. 5, 75 (2004).
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Secondrather than examining the human rights concerned uhéérule of reason’
exception to Article 28, or as a justification under @eti30 of the EC Treaty, the Court ruled
that “[t]he fact that the authorities of a Membeat8tdid not ban a demonstration in
circumstances such as those of the main case isgwhpatible with Articles 30 and 34 of the
EC Treaty [now Articles 28 and 29], read together withcketS of the EC Treaty [now Article
10] thereof.?® Such a judicial method of deliberately avoiding to “pideie a justification
based on the need to respect for human rights into fahe qustificatory categorie$™ of the
EC Treaty might be more difficult for WTO dispute setiginbodies to follow. This difficulty
arises because WTO law and WTO jurisprudence neithegmeeohuman rights nor a “rule of
reason” as basic principles of WTO law that inheydirtiit the reasonable scope of WTO rights
and obligations. Contrary to the methodology used b¥thé for reconciling the trade and
human rights obligations of EC member states insid&E@eWTO dispute settlement bodies are
likely to take into account human rights justificatiofisrade restrictions only in the context of
affirmative defenses (such as GATT Article ¥Xand GATS Article XI\*?) invoked by the
WTO Member concerned.

d. Human-rights-related non-discriminatory trade regulation

As efficient economic regulations for the promotiorsotial welfare should avoid
discriminatory distortions, most rules for the promotad human rights either need no legal
justification under WTO law (such as GATT Atrticle 1By are easily justifiable under the
numerous WTO exceptions for non-economic policy meaggue$ as GATT Article XX). The
proposals for further harmonization of domestic lawheécontext of the WTO — for instance,
by elaborating additional WTO rules on intellectual proypaghts, liberalization and regulation
of public services (e.g. educational, health and teleagnuaitions services, supply of water,
electricity), trade facilitation, competition, enummental and investment rules — have prompted
many NGOs to raise human rights concéffisEor example, future WTO rules on private rights
(such as the private “rights to trade” protected in tHeONProtocol on the accession of
Ching*¥), anti-competitive private practices, legal protectibronfidential private data, private
access to financial assistance in the contextaoietfacilitation, limitations on private
intellectual property rights, and the administration ¥¥&0 Register for private geographical
indications may give rise to legal claims in WTO dispaettlement proceedings that the
administration of such WTO obligations, and related ddéimasplementing regulations, may be
inconsistent with human rights. For instance, hoaughWTO dispute settlement bodies
respond to legal claims denying patents of genetic mbberigrounds of respect for human
rights™® or respect for the UN Convention on BiodiversSityentails a violation of the TRIPS

209 Case C-112/00, Schmidberger, 2 C.M.L.R at 1092.

210 case C-112/00, Schmidberger, annot. Christopher Brown,MQ.®. at 1504 (2003).

AL GATT art. XX, supranote 1 (listing general exceptions to the GATT).

Z8GATS, supranote 62, art. XIV (listing security exceptions).

213 SeegenerallyHUMAN RIGHTS AND INTERNATIONAL TRADE (Thomas Cottier et al. eds., 2005); Practical
Guide to the WTO for Human Rights Advocates, 2G04ilable at
http://www.3dthree.org/en/complement.php?IDcomplement=36&BEa Dpage=14 (last visited Nov. 7, 2006).

Z4\World Trade Organization, Accession of the PeoplejsuREc of China, WT/L/432 (Nov. 10, 2001),
available athttp://www.uschina.org (explicitly protecting right todie.

#53ee, e.g.Convention on Human Rights and Biomedicine, E.T.S.16d, 36 I.L.M. 817, 830 (1997)
(codifying the denial of patents on human rights grounds).
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Agreement?’ The following examples from the jurisprudence in Europeants on the
balancing of market freedoms and fundamental rights #ltesthe complexity and diversity of
balancing principles used by WTO members regarding nonirdisatory trade-related
regulations.

I. ECJ jurisprudence on trade-related biotechnology rights

In a judgment on an application by the Netherlands foulament of EC Directive
98/44'® on the legal protection of biotechnological invensiothe EC Court considerddter
alia, the plea that the patentability of isolated parthefhuman body provided for by Article
5(2) of the Directive reduced living human matter to ame¢a an end, undermining human
dignity. It was also claimed that the absence of &igion requiring verification of the consent
of the donor or the recipient of products obtained biebimnological means undermined the
right to self-determination. The Court affirmed, withhdurther explanation, that “it is for the
Court of Justice, in its review of the compatibiliiyazts of the institutions with the general
principles of Community law, to ensure that the fundaalerght to human dignity and integrity
is observed?*® If a similar complaint had been brought by anothetOARMember challenging
the consistency of the EC Directive with the EQdigations under WTO law, the limited
jurisdiction of WTO dispute settlement panels - and theerimited scope of the applicable law
in WTO dispute settlement proceedings - would have prevent&dO dispute settlement body
from arriving at similar conclusions. For examples timiversal commitments in UN human
rights conventions to respect human dignity wowddjustify a conclusion that WTO members
must respect human dignity as a human right in the intatpre and application of WTO
rules?® In contrast to the legal admissibility of directians challenging EC legal acts in the
EC Court of Justice, the DSU does not provide for diteatplaints by WTO members against
acts of WTO bodies (e.g. a “waiver decision” by the®Winisterial Conference is required).
Only indirectly may WTO dispute settlement bodies bdromted with legal complaints that
obligations under the WTO Agreemé&fitand DSU ruleS? must be construed in conformity
with the human rights obligations of WTO memb&fsBoth WTO as well as ECJ jurisprudence
seem to apply stricter standards of judicial reviewisariminatorytrade measures thanton-

1% United Nations Convention on Biological Diversityn& 5, 1992, 1760 U.N.T.S. 143 (requiring prior
informed consent of the state of origin when genettemal is exported).

217 SeeSabrina SafrinHyperownership in a Time of Biotechnological Promise: The Internationalli©onf
to Control the Building Blocks of Lif®@8 Av. J. NT'L L. 641 (2004) (arguing that the assertion of ownership rights
to genetic material may prompt a TRIPS dispute).

218 Council Directive 98/44, art. 5(2), 1998 0.J. (L 213) 13 (EC) (awitrg the patentability of isolated
parts of the human body).

219 Case C-377/98, Netherlands v. Parliament, 2001 E.C.R. I-7079, 1

2205eeld.; Dicke, supranote 199.See als@ GLOBAL GOVERNANCE AND THEQUEST FORJUSTICE HUMAN
RIGHTS (Roger Brownsword ed., 2004) (notably chapters 12 and 13).

2l See, e.g.GATT, supranote 1, art. XVI.4 (prohibiting export subsidies on offieem primary products
resulting in sale below domestic market price).

222 5ee generallyDSUsupranote 5.

223 Article 1 of the DSU acknowledges that “the rules andgulares of this Understanding shall also apply
to consultations and the settlement of disputes betiesnbers concerning the rights and obligations under the
provisions of the Agreement Establishing the World Tr@dganization ... and of this Understandindd. art. 1.
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discriminatoryregulations based, for example, on the WTO Agreemenisohnical Barriers to
Trade and (Phyto)Sanitary Measufé&s.

The ECJ has noted that, in interpreting fundamentals;ighe EC judicature “must take
into account” the case law of the European Court of HuRights (ECtHRf? Yet, the ECJ
balances economic freedoms with other “fundamentals’iglase-by-case without explicit
recognition of human rights as hierarchically supewocifundamental economic rights.” The
ECtHR, by contrast, imposes a higher burden of proadhose who claim that economic
freedoms should prevail over fundamental political rigtiis;Court tends to apply a strict
interpretation to the scope of exception clauses iE@idR, but recognizes a margin of
appreciation of national authorities regarding the négesfsnon-discriminatory, domestic
restrictions, such as economic regulation, balancifierelift human rights valuéé’

il. Human rights and unfair competition rules:
The Hertelkcase in the European Court of Human Rights

In Hertel v. Switzerlandthe ECtHR had to review the consistency of Swigstc
judgements on unfair competition and freedom of commesp&dch with the guarantees of
freedom of expressioff’ The different balancing approaches applied by the $wisds and by
the ECtHR llustrate that — even within Europe - vi@mshe proper balancing of economic and
non-economic freedoms differ considerably. If confeainwith similar problems in the
interpretation of trade and unfair competition rules, sagm the TRIPS Agreement and Article
10bis of the Paris Convention, WTO dispute settlement bad@gsneed to exercise even more
deference vis-a-vis divergent national legal and catistital traditions.

On the basis of the “principle that there is no higmg of fundamental rights,” the commercial
court in the Canton of Berne considered it necessaneigh the right to freedom of trade and
industry as guaranteed by the Swiss Constitution agamstanstitutional rights invoked by Dr.
Hertel (such as freedom of expression and freedom tg eat scientific researchf® Based on
the Swiss Unfair Competition Act, the court prohibifd Hertel “from stating that food
prepared in microwave ovens is a danger to health ads teachanges in blood of those who
consume it that indicate a pathological disorder and preseattern that could be seen as the
beginning of a carcinogenic proce$&’” The Swiss Federal Court dismissed the appeal by Dr.
Hertel,inter alia on the ground that the “smooth operation of competaiwheconomic

freedom, freedom of expression, scientific freedom egeldiom of the press must be guaranteed

224 SeeVeijo HeiskanenThe Regulatory Philosophy of International Trade |.8%/J. WORLD TRADE 1,
25-29, 33 (2004).

22 3ee generallpllan RosasThe Legal Sources of EU Fundamental Rights: A Systemic Ovgrvigme
COMMUNAUTE DE DROIT. FESTSCHRIFT FURG.C.R.IGLESIAS 87 (Ninon Colneric et al. eds., 2003).

#26gee, e.g.Donna Gomien, David Harris & Leo Zwaak, Law and Beawf the European Convention on
Human Rights and the European Social Charter 211-19 (1996) &lisgtisese two principles and their inherent
tensions in the jurisprudence of the European Court of HURights).

227 seeConvention for the Protection of Human Rights and Foretaal Freedoms, art. 10, Nov. 4, 1950,
Eur. T.S. No.5, 213 U.N.T.S. 221 (establishing the righfssedlom of expression as well as the conditions for its
exercise).

“%8 Hertel v. Switzerland, 59 Eur. Ct. H.R. (ser. B) at 2298) (citing a 1993 judgement of the Commercial
Court allowing an application under the Federal Unfair @etition Act for comments on the health hazards of
microwave ovens).

222|d, at 23 (quoting the 1994 judgement of the First Civil Divisibthe Federal Court).

1:37



Journal of International Law & Policy

as well as possible, but at the same time limitedhabthe various constitutional objectives may
be reconciled in practicé

The ECtHR proceeded from the premise that exceptiofieedom of expression
(Article 10) must be construed strictly, and that thegmnanf appreciation of the Swiss
authorities in matters of commercial speech was redogée fact that the statements by Dr.
Hertel had been part of “a debate affecting the gemgeaest, for example over public
health.?*! The majority of the judges considered the Swiss cojumdtion as not “necessary in
a democratic society,” and therefore a violation dfcfe 10 of the ECHR?? The three
dissenting judges argued that the ECtHR should respect thielexable margin of appreciation
of national authorities in unfair competition casdébeathan “substitute its own evaluation for
that of the national courts, where those courts densd, on reasonable grounds, the restrictions
to be necessary>® By way of implementing the ECtHR judgement, the Fed@cairt revised
the previous court injunction and acknowledged the freeddpm.dflertel to make public
statements on the dangerous effects of the use ofwaigeoovens; but the Federal Court
subjected the freedom of expression of Dr. Hertel éoctindition that such statements must also
refer “to current differences of opinion” so as to idwnfair distortions of competitiof’ In
response to another application by Dr. Hertel, theHECdismissed the second complaint
because the applicant was allowed to express his \édvest, subject to limitations>

Article 2 of the TRIPS Agreement incorporates the umampetition rules of the Paris
Convention on the Protection of Industrial Propertstitde 10bis) into the TRIPS Agreement.
WTO law also includes other prohibitions of anti-conipet practices, false or misleading
information that can be enforced through national ad@®Wlispute settlement proceedings so as
to limit market failures (such as information asymmesjrand protect the proper functioning of
markets (in their role as information mechanismsdiatbgues about value$)® WTO dispute
settlement bodies may, therefore, be asked to intempt®enal and international competition and
intellectual property regulations in conformity with tteman rights obligations of WTO
members. As freedom of information and expressiatyjdmng freedom of speech and of the
press, are of constitutional importance for the propectfoning ofeconomianarkets no less
than ofpolitical markets (i.e. democracy), the European jurisprudence #anttiog principles
on reconciling economic and non-economic fundamergatiivms may offer lessons for future
WTO jurisprudence.

Even though the WTO Agreement has been drafted in @frnghts and obligations of
WTO members, many WTO rules recognize obligations ¢begt the private rights of market
participants, such as private “rights to tra&¥ procedural rights (for example, in customs
valuation, antidumping, countervailing duty, safeguards, govarhprocurement procedures,

230 Id

23114, at 47.

232|d, at 51 (internal quotes omitted).

233|d. at annex (a)(dissenting opinion of Judge Bernhardt, para. 3)

234 Bundesgericht [BGer] [Federal Court] Mar. 2, 1999, 125 Entdoingien des Schweizerischen
Bundesgerichts [BGE] 11l 185 (Switz.).

235 Decision of the Eur. Ct. H.R. of 17 January 2002, Applicahio. 53440/99.

26 gee, e.glFourth Protocol to the General Agreement on Tradgeivices, Apr. 30, 199@yailable at
http://www.wto.org/english/tratop_e/serv_e/4dprote_e.h8re alsd’anel ReportMiexico—Measures Affecting
Telecommunications Servic&8T/DS204/R (Apr. 2, 2004) (applying the comprehensive competiti@s included
in the GATS Protocol on Telecommunications).

%7 See, e.gWTO Accession of the People's Republic of Chiva/L/432 (Nov. 23, 2001).
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pre-shipment inspection procedures), property rights andglidichedies. Some WTO
Agreements (such as Article XX of the Agreement onésement Procuremerit and Article 4
of the Agreement on Preshipment Inspectijnand the domestic trade laws of many WTO
members (such as Art. 300(7) E) require WTO members and domestic courts to interpret
domestic trade regulations in conformity with WTO oliligias for the benefit of individual
citizens. The UN High Commissioner for Human Riglas also rightly pointed out that—what
are referred to as rights of WTO members in the nuasepablic interest clauses and general
exceptions in WTO law—may be obligations under UN hungis law. Future WTO
jurisprudence is likely to be increasingly confronted witich legal claims that, in the review of
the WTO-consistency of national legislative, admiaiste or judicial trade measures,
international and domestic trade rules must be constrikdlue regard to the obligations of all
WTO members to comply with all their internatioredlobligations in good faith, including
their universal human rights obligations.

6. THE ROLE OF THEJUDGE IN THEWTO LEGAL SYSTEM

The WTO dispute settlement institutions include politizdies (like the DSB), quasi-
judicial bodies (like WTO panels, the Appellate Body) argitators*** WTO panels and the
Appellate Body issue only advisory reports with recommioids addressed to WTO members;
their findings become legally binding only upon adoptionHsyDSB?*** Hence, panels and the
Appellate Body exercise only “quasi-judicial” functions feliént from those of truly
independent courts. Even though WTO panels and the Appedaiehave asserted inherent
powers (e.g. to examine their jurisdictiproprio moty to adopt interim rulings, to adnamicus
curiae briefs, to “complete the legal analysis” at the appellevel§*®, analogies with the
inherent powers of national and international coudy be misleading** WTO jurisprudence
remains characterized by deference vis-a-vis WTO reesrdnd the political WTO bodié$,
the scope of which may differ depending on the particalatext of WTO rule$*® The
independence of WTO dispute settlement bodies remainylagdlinstitutionally limited?*’
and could be reinforced by international cooperationranjodges:®

238 \WTO Agreement on Government Procurement, Apr. 15, 19940kt T/UR/A-4/PLURI/2.

Z9\WTO Agreement on Preshipment Inspection, Sept. 20, 1986}. art

240 EC Treatysupranote 154, art. 300(7).

241 SeeDSU, supra note 4arts. 21, 22 and 25 (establishing arbitration as an atigenmeans of dispute
resolution).

#42g5ee |darts. 17, 18, 19 and 20 (setting forth procedures to govern aiepletidy recommendations and
the adoption of such recommendations by the DSB).

243 SeeFriedl Weiss)nherent Powers of National and International Couits THE WTO DiSPUTE
SETTLEMENT SYSTEM 1995-2003 177, 179-82 (Federico Ortino & E.-U. Petersmann eds., 2004).

244 5ee Idat 190(arguing that the WTO dispute settlement agreement is undgrgai evolutionary
process and therefore it is premature to speak of inhposvers).

245 Seeinfra Section 11.B.6.a.

246 5ee infraSection 11.B.6.b.

247 See infraSection 11.B.6.c.

248 5ee infraSection 11.B.6.d.
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a. Judicial deference vis-a-vis WTO members and pdlti€eO bodies

In India-Quantitative Restrictionghe Appellate Body rejected the claim that the lack of
any determination by the WTO Committee on BalancBafments Restrictions of an
inconsistency of India’s import restrictions with GRRrticle XVIII #*° should have prompted
the WTO dispute settlement bodies to refrain from malkeiggl findings on this controversial
legal issue in order to respect the “institutional badéetween the political and the quasi-
judicial WTO bodies:

If the exercise of judicial restraint were to leagbiactice . . . to panels refraining
from considering disputes regarding the justification cdubad-of-payments
restrictions, such exercise of judicial restraint wauld be inconsistent with
Article XXIII of the GATT 1994, as elaborated and appliedHrsy DSU?°

Likewise, inTurkey-Textile3! the Appellate Body recognized the right of panels to
examine the consistency of regional trade agreemétit<BATT Article XXIV *? even if the
WTO Committee on Regional Trade Agreements had rettdmen making such legal findings.
The 1994 GATT Understandings on the Interpretation of RgiXVI112°* and XXIV** clearly
confirm the applicability of Article XXI1f>°to matters arising from the application of Articles
XVIII and XXIV. Accordingly, the Appellate Body rightlycknowledged that the political
review procedures in the political WTO Committees diderxatiude the jurisdiction of WTO
dispute settlement panels. The clear WTO rules couldendisregarded in order to safeguard
an “institutional balance” that is not provided foMfrO law2*°

249 GATT Atrticle XVIII sets forth procedures for the os@ght of a developing nation’s import restrictions
taken for balance of payment reasons.

250 Appellate Body Reportndia—Quantitative Restrictiond] 108, WT/DS90/AB/R (Aug. 23, 1999).

21 Appellate Body Reporffurkey-—Restrictions on Imports of Textile and Clothing Products
WT/DS34/AB/R (Oct. 22, 1999).

2 GATT Article XXIV permits the formation of customs ions and free trade areas between the
territories of contracting parties, provided certainditbons are met. GATTsupranote 1, art. XXIV(5).

23 5eeUnderstanding on the Balance-of-Payments ProvisiottseoBeneral Agreement on Tariffs and
Trade, Apr. 15, 1994, 33 |.L.M. 1125, 1158.

24 seeUnderstanding on the Interpretation of Article XXIVtbe General Agreement on Tariffs and
Trade, Apr. 15, 1994, 33 |.L.M. 1125, 1161.

255 Article XXIII sets forth the procedures that Membshsll follow when seeking redress of a “violation
of obligations or other nullification or impairmentlménefits under the covered agreements or an impediméé t
attainment of any objective of the covered agreenie@ATT art. XXIII (1).

256 See Frieder Roesslérhe Institutional Balance Between the Judicial and the Political Orgatiseof
WTO, in NEw DIRECTIONS ININTERNATIONAL ECcONOMIC LAW 325, 325-46 (Marco Bronckers & Reinhard Quick
eds., 2000) for a criticism of this WTO jurisprudence as ufijddéeial activism.” See alsd.orand BartelsThe
Separation of Powers in the WTO: How to Avoid Judicial ActivE3rinT’'L & Comp. L.Q. 861 (2004)(arguing that
the solution to potential judicial activism is not teaken the powers of the panels and Appellate Body, bugrrith
make them stronger in certain circumstances); J.dRa€elly, Judicial Activism at the World Trad@rganization:
Developing Principles of Self-Restrai@2 N.W. J. NT'L L. & Bus. 353 (2002)(contending that the WTO should
develop social regulatory policy through contractual treagymes rather than judicial activisnRichard H.
Steinberg Judicial Lawmaking at the WTO: Discursive, Constitutional and Palittonstraints 98 Av. J. NT'L L.
247 (2004) (arguing that political constraint has prevented aldaivmaking at the WTO from becoming so
expansive as to undermine the sovereignty of powerfidgtat
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The respective powers of WTO dispute settlement bodiesxdeqe only on the explicit
rules in the DSU, but also on the broader legal antiutiehal context of WTO law. For
instance, the Appellate Body stated:

It is not the task of either panels or the AppellateyBm amend the DSU or to
adopt interpretations within the meaning of Article2Xf the WTO Agreement.
Only WTO members have the authority to amend thereavagreements or to
adopt such interpretations. Determining what the righdiscdbligations under the
covered agreements ought to be is not the responsiiliginels and the
Appellate Body; it is clearly the responsibility solefijthe Members of the
WTO.257

The proposals by Chile and the United States, in tHeaound negotiations on
improvements and clarifications of the DSU, for “pding some form of additional guidance to
WTO adjudication bodies concerning (i) the nature and sobflee task presented to them (for
example when the exercise of judicial economy is msseful), and (ii) rules of interpretation of
the WTO agreement&? illustrate the dynamic interrelationships between Wii@nbers and
WTO dispute settlement bodies. This interaction wasrafected in the strong criticism by the
WTOQO'’s General Council of the Appellate Body’s acceptasfognsolicitedamicus curiae
briefs® It is further illustrated by the limited power of tAppellate Body to draw up its own
working procedures “in consultation with the chairmathefDSB and the Director-General, and
communicated to the Members for their informatiéti."The various communications in which
the Appellate Body notified and explained its successivendments of the 1996 Working
Procedures for Appellate Revié®’, explicitly took account of Members’ comments and
“urge[d] Members to take action themselves to deal thithnumerous problems that arise in
appeals that run over WTO holiday period¥.”

The DSB, panels and the Appellate Body “cannot add tonainigh the rights and
obligations provided in the covered agreemeffts.However, acquiescence by WTO members
and WTO bodies in controversial dispute settlement et such as the “completifon] of the
legal analysis” by the Appellate Body in order to prontbee“prompt settlement” of disputes

%7 pppellate Body ReportJnited States-—Import Measures on Certain Products from the European
Union, 1 92, WT/DS165/AB/R (Dec. 11 2000).

28 Dispute Settlement Body — Special Session, Chile antbtSitates — Negotiations on Improvements
and Clarifications of the Dispute Settlement Understamdin Improving Flexibility and Member Control in WTO
Dispute Settlement, § 6, TN/DS/W/28 (Dec. 23, 2002).

'8 Special Meeting of the General Council — Communicatimoma the Appellate Body to the Chairman of
the Dispute Settlement Body on “European Communities -stea Affecting Asbestos and Asbestos-Containing
Products,” WT/GC/M/60 (Jan. 23, 2001) (discussing the commuaoicitim the Appellate Body to the Chairman
of the Dispute Settlement Body at the request of tharimdl Group of Developing Countries).

2% DSU, supranote 4, art. 17.9.

260 The Working Procedures for Appellate Review were fidsipged by the Appellate Body in 1996ee
Appellate BodyWorking Procedures for Appellate RevjaT/AB/WP/1 (Feb. 15, 1996). The Procedures were
subsequently amended in 1997, 2002, 2003 and 288dAppellate BodyWorking Procedures for Appellate
Review WT/AB/WP/2 (Feb. 28, 1997); Appellate Bodiorking Procedures for Appellate RevjawT/AB/WP/3
(Jan. 24, 2002); Appellate Bodyorking Procedures for Appellate RevjaWT/AB/WP/4 (May 1, 2003);
Appellate bodyWorking Procedures for Appellate ReviaWT/AB/WP/W/9 (Oct. 7, 2004); Appellate Body,
Workingzgrocedures for Appellate RevjaWT/AB/WP/5 (Jan. 5, 2005).

Id.
%2 psu, supranote 4, arts. 3.2, 19.2.
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even if the legal claims were not examined in the p@pert®® — may evolve into “subsequent
practice™* confirming the judicial interpretations of WTO law. ty dispute settlement practices
may also be outlawed or changed by WTO members throwgiboba Round agreements (e.g.
limiting future amicus curiaéoriefs, authorizing the Appellate Body to remand ceiitsnes of
fact and of law to first-level panels).

The legal and institutional restraints on WTO jurispruéesn@ also acknowledged in the
interpretative methods applied by WTO dispute settlemattieboFor example, the Appellate
Body has held that:

[t]he legitimate expectations of the WTO membersrefiected in the language
of the WTO Agreement itself. The duty of a treatyiripteter is to examine the
words of the treaty to determine the intentions efghrties. This should be done
in accordance with the principles of treaty interpietaset out in Articles 31 and
32 of the Vienna Convention. But these principles @frjptetation neither require
nor condone the imputation into a treaty of words #natnot there, or the
importation into a treaty of concepts that were ntgrided®

Thus, some WTO dispute settlement panels have exerqiskcid! economy” by
refraining from making findings on controversial legaénpretations if the legal findings are not
necessary for “achieving a satisfactory settleméthematter in accordance with the rights and
obligations” of WTO memberS? and the same legal issues are under considerationtiogioli
WTO negotiations on additional WTO ruféé. For instance, contrary to the legal findings of a
few GATT 1947 dispute settlement panels that illegal antidugrghinies had to be reimbursed
in accordance with the general international law ralestate responsibility, such dispute
settlement findings have not been repeated under the WIiight of Article 19 of the DSU®®
and the controversial Doha Round negotiations on ethpliciroducing such a new WTO
obligation?®® Rather, arbitrations under Article 21.3(c) of the B8Wave emphasized “the

2314, art. 3.3.

#4\/ienna Convention on the Law of Treaties, May 23, 19685 U.N.T.S. 331, art.31.3(b) (providing
that there may be taken into account, when intergyetitreaty, any subsequent practice in the applicatitmeof
treaty which establishes the agreement of the padgarding its interpretation).

5 pppellate Bodylndia—Patent Protectionf 45, WT/DS50/AB/R (Dec. 19, 1997).

26 DSU, supranote 4, art. 3.4.

%7 SeePanel ReportViexico-Telecommunication§ 7.3, WT/DS/204/R (Apr. 2, 2004) (emphasizing that
“[o]ur legal findings are . . . limited to the disputed miegnand scope of certain GATS obligations and
commitments of Mexico in the very particular contextho$ bilateral dispute, and do not go beyond what we
consider indispensable for deciding on the legal claimsiteéd to this Panel.”).

28 DSU, supranote 4, art. 19 (providing that when a panel or the ApgeBady concludes that a measure
is inconsistent with a covered agreement, the pan&ppellate Body must recommend that the Member bring the
measure into conformity with the agreement).

269 Negotiating Group on Rule€anada—Dispute SettlemefiN/RL/GEN/48 (June 30, 2005) (proposing
inclusion of a new provision in both the Agreementraplementation of Article VI of GATT and the Agreement
on Subsidies and Countervailing Measures banning enfontesh&/T O-inconsistent rules).

20 DSU, supranote 4, art. 21.3(c) (providing that if it is impractiefr a Member to immediately
comply with the panel or Appellate Body's recommendatitims Member shall be afforded a “reasonable period of
time” to do so. A reasonable period of time may berdeined through binding arbitration within ninety dayeiaf
the adoption of the recommendations and rulings. Gépeaaleasonable period of time should not exceed fifteen
months.).
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well-established principle that ‘choosing the meanspfementation is, and should be, the
prerogative of the implementing Membéf?

WTO dispute settlement bodies have also emphasized edemeespect the sovereign
decisions of WTO members on their respedwels of protectioof human, animal and plant
life or health, the environment, national securitg public morals”. For example, in the
Australia-Salmon cas€? the Appellate Body emphasized that the establishmean of
appropriate level of protection “is a prerogative ofitiember concerned and not of a panel or
of the Appellate Body?® However, “in cases where a Member does not deteritsin
appropriate level of protection, or does so with insieffitprecision, the appropriate level of
protection may be established by panels on the basie ¢tevel of protection reflected in the
SPS measure actually appli€d® WTO dispute settlement panels cannot one-sidedly rely o
declarations of the defending party concerning the allpgeabse of the contested measure
without making an “objective assessment of the facfsaihd of the claims of the complaining
party regarding the regulatory purpose of a contested mdasarmther WTO Member. In this
respect, WTO law may require stricter standards ofwethan the judicial deference warranted
under some domestic constitutional systems for reviemabional judges and EC judges of
legislative measure®

b. The scope of judicial deference depends on the partoutdext of WTO law

WTO jurisprudence tends to define its standards of judicialelece depending on the
particular text, context, objective and purpose of theD/W¥iles concerned (e.g. the specific rules
in the SPS and TBT Agreement§)jwithout resorting to general standards of judicial defazen
such as those applied by the EC Court of Juétfc&ven if the respondent WTO Member bears

271 Arbitration Under Article 21.3(c) of the UnderstandingRules and Procedures Governing the
Settlement of Disputeg)nited States — Continued Dumping and Subsidy Offset Act of RBEMWT/DS217/14,
WTDS234/22 (June 13, 2003).

212 pppellate Body Reporiiustralia-—Measures Affecting Importation of SalmdT/DS18/AB/R (Oct.
20, 1998).

2131d. at 199.

2"d. at 207.

2’5 DSU, supranote 4, art. 11 (providing that in assisting the DSB #ehitarging its responsibilities, the
panel should make “an objective assessment of themhaftae it”).

278 |n EC-Hormonesthe Appellate Body found that “the applicable standaritherde novoreview as
such, nor ‘total deference’, but rather the ‘objecigsessment of the facts.” Appellate Body Refastppean
Communities-—Measures Concerning Meat and Meat Products (Horm@iri&5, WT/DS26/AB/R (Jan. 16, 1998).
In Japan-—Measures Affecting the Importation of Apples Appellate Body confirmed that favoring “Japan’s
approach to risk and scientific evidence over the vightse experts conflicts with the Appellate Body’s
articulation of the standard of ‘objective assessroéttte facts.” Appellate Body Repordapan-—Measures
Affecting the Importation of Apple$ 165, WT/DS245/AB/R (Nov. 26. 2003). Drawing the line betwee
permissible “objective assessment” and prohibitigl riovoreview” raises many other problemSeeAppellate
Body ReportUnited States--Transitional Safeguard Measures on Combed Cotton Yarn fronaRdkis3,
WT/DS192/AB/R (Oct. 8, 2001) (providing that conducting a de meviaw would be inconsistent with the
standard of a panel’'s review under article 11 of the DSU).

2" spS supranote 59, art. 11 (providing that a panel shall seek adwoe éxperts chosen by the panel in
consultation with the parties to the dispute); TBlipranote 58, art. 14 (providing that the dispute settlement
provisions can be invoked in cases where a membeidepashat another member has not achieved satisfacto
results).

28 3ee, e.g.Case C-127/95, Norbrook Labs. v. Ministry of Agric., 1998.R.Q-1531, 1 90 (“In a sphere
in which the Community legislature is called on to uralegtcomplex assessments based on technical and scientif
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the burden of invoking and proving “affirmative defensesy(the general exceptions in GATT
Article XX,2® GATS Article XIV,?®’ the security exceptions in GATT Article X&), WTO
jurisprudence tends to respect non-economic measuresdrasadh “public interest clauses”
with considerable deference vis-a-vis non-economicygbals. The role of the judge in
disputes over the interpretation, application or enfoergraf WTO rules may differ depending
on whether the legal claims relate to (non)discriboinaregulations of trade in goods, services
or private intellectual property rights at the intergoweental level among WTO members or
involving private economic operators. For instanceointrast to GATT rules and TBT rules,
many SPS provisions ascribe a special role to sciaribe assessment and prevention of the
risks, as well as in the determination of the WTOstsiency of SPS measures:

Members shall ensure that any sanitary or phytosgmiteasure . . . is based on scientific
principles and is not maintained without sufficient stiierevidence, except as provided for in
paragraph 7 of Article 5%

Members may introduce or maintain sanitary or phytitasmmeasures which result in a
higher level of sanitary or phytosanitary protectibart would be achieved by measures based
on the relevant international standards, guidelines@mmendations, if there is a scientific
justification?®®* SPS measures must be “based on an assessmerthe. risks®* which “shall
take into account available scientific eviden€®.”In cases where relevant scientific evidence is
insufficient, a Member may provisionally adopt sanitaryphytosanitary measures on the basis
of available pertinent informatiofi® Hence, even non-discriminatory environmental messsur
consistent with GATT rules and TBT rules may violdte SPS Agreement in the absence of
“sufficient scientific evidence®®’  If the three WTO panellists lack adequate scientific
expertis€®® WTO dispute settlement panels have repeatedly made tigsiraight to “seek
information from any relevant source and . . . coresjiterts to obtain their opinion on certain
aspects of the mattef® including with respect to “a factual issue concerningiensific or

information which is liable to change rapidly, judicialiew of the exercise of its powers must be limited to
examining whether it has been vitiated by a manifest @f assessment or a misuse of powers or whehtleer t
legislature has manifestly exceeded the limits of iterdigon.” (citation omitted)). EC jurisprudence defines
“misuse of powers as the adoption by a Community ingsiiudf a measure with the exclusive or main purpose of
achieving an end other than that stated or evading agupe specifically prescribed by the Treaty for dealirty wi
the circumstances of the case.” Case C-156/93, Eur.\RP&bmm’n of the Eur. Cmties, 1995 E.C.R. 1-02019, 1
31.

2P GATT, supranote 1, art. XX (providing general exceptions which akmy contracting parties to adopt
public-interest measures).

20 GATS, supranote 60, art. XIV (providing security exceptions which allny member to take any
actions which it considers necessary for the pratedf its essential security interests).

BLGATT, supranote 1, art. XXI (providing security exceptions which adlany contracting party to take
any actions which it considers necessary for theeptioin of its essential security interests).

282 gpg supranote 59, art. 2.2.

28314, art. 3.3.

2841d. art. 5.1.

254, art. 5.2.

2614, art. 5.7.

27|d, art. 2.2

284, art. 3.3.

289 \WTO Members have so far not made use of the posgibilinominating five (rather than three)
members of a dispute settlement panel, including techexperts.
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other technical matter raised by a party to the disiitén order to ob;ectively assess whether
there is “sufficient scientific evidenc@* and a “scientific justification®* The more important
the social value protected by WTO rules is, the momgay influence the legal interpretation of
the WTO rules concerned and the exercise of judiciatelede:

It seems to us that a treaty interpreter assessirgpaure claimed to be necessary
to secure compliance of a WTO-consistent law or reigualahay, in appropriate
cases, take into account the relative importanceeo€dimmon interests or values
that the law or regulation to be enforced is intendgadbect. The more vital or
important those common interests or values are,abierat would be to accept as
“necessary” a measure designed as an enforcement irstif

In view of the few general legal obligations under t#eTS (compared with the more
comprehensive GATT obligations for trade in goods) nieéhods applied by WTO dispute
settlement bodies in interpreting national schedulsgctoral services commitments may differ
from those applied in the interpretation of general GAUIEs and of GATS services
commitments in sectors subject to more stringentriat®nal regulatior® Likewise, WTO
disputes involving commitments under the TRIPS Agreengeptdtect private intellectual
property rights of “nationals of other Membef&>"or the “independent review procedures”
pursuant to Article 4 of the WTO Agreement on Preshipriregection providing for arbitration
within the WTO regarding disputes among private “preshipinspection entities and
exporters,**® may require particular legal and judicial balancing prinsijieview of theprivate
rights involved.

C. Should the diplomatic panel jurisprudence be further gt

The Rules of Conduct for the Understanding on Rules anteBuoes Governing the
Settlement of Disputé¥ adopted by the DSB on December 11, 1996, prescribe thevifajlo
“Governing Principle”:

Each person covered by these Rules ... shall be indegeamteimpartial, shall
avoid direct or indirect conflicts of interest and shegpect the confidentiality of
proceedings of bodies pursuant to the dispute settlemenangth so that

290 DS, supranote 4, art. 13.2.

291 |d

292 gpS supranote 59, art. 2.2.

293 Appellate Body Reportorea--Various Measures on Be&f162, WT/DS161/AB/R (Dec. 11, 2000).

294 gee, e.gPanel Reporfylexico—Measures Affecting Telecommunications Serice8 WT/DS/204/R
(Apr. 2, 2004) (“Our focus on telecommunications may méai ¢ertain elements of our findings in this particular
services sector may not be relevant for other sesvsectors with different legal, economic and tecmmiontexts.
Our findings also do not adversely affect the large degfresgulatory autonomy which WTO members,
individually and collectively, retain under the GATS. ..").

29 TRIPS,supranote 62, art. 1.3.

296 Agreement on Preshipment Inspectisapranote 240.

297 \World Trade Org., Rules of Conduct for the UnderstandinBules and Procedures Governing the
Settlement of Disputes, WT/DSB/RC/1 (Dec. 11, 1996) [hefeinRules of Conduct].
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through the observance of such standards of conducttéggiiy and impartiality
of that mechanism are presenvéd.

Since the enactment of the WTO Agreement, no fowod&tion of the “proper
performance of . . . [the] dispute settlement dutiegasfelists’>® Appellate Body members,
arbitrators, experts and Secretariat members appehavédeen formally established,
notwithstanding rare cases of self-disclosure of paterinflicts of interests or matters that
could “give rise to justifiable doubts as to[] that petsémdependence or impartiality® As
provided for in Article 17.7 of the DS the Appellate Body is legally assisted and
administratively supported by an Appellate Body Secretaoatposed of highly qualified legal
experts; this Secretariat is only linked to the WT@r8griat administratively, but is otherwise
separate so as to ensure the independence of the ApBelthte Even though the appointment
of Appellate Body members provides only for a part-timeupation, their legal status (a four-
year term, once renewable), expertise, financialpssation and support by the Appellate
Body Secretariat offer strong incentives for theirgiadiindependence. This is confirmed by the
fact that, similar to the practice of national arteiinational tribunals claiming “inherent
powers” necessary for the proper functioning of counis Appellate Body has likewise
defended its inherent powers to “complete the legal sisélyf legal claims not addressed in the
panel findings and to adnaimicus curiaéoriefs, even against the will of the majority of @T
members.

Unlike the permanent Appellate Body, WTO panelsaar&ocbodies composed by
experts who, in practice, are often paid only a mopleistiiem(600 Swiss Francs) for the
limited number of days of their work at the WTO in Geme Their other full-time professional
commitments are frequently so demanding that many pianledise only limited time to devote
to panel proceedings. Most panelists are nominatedoooly or a few times to serve on a WTO
dispute settlement panel, and have neither comprehd&msavdedge of WTO jurisprudence nor
time and incentives for reading regularly the severalllethGATT and WTO dispute
settlement reports. Hence, the ever more compreleefasitual and legal findings in WTO panel
reports are drafted by the WTO Secretariat stafftaggighe panel, often with very little input by
individual panelists that may have expertise in cede#as such as telecommunications, and
without being familiar with other areas of WTO ruleslgurisprudence.

In some parts of WTO panel proceedings (including heariitgstine parties), some
panelists have been available only via telephone dtieetoother conflicting professional
commitments. Notably, in WTO disputes (e.g., on traseedies, anti-dumping and
countervailing duties) where the Secretariat stafsasgithe panels comes from WTO divisions
that are simultaneously involved in political WTO negtitins on reforms of the applicable
WTO rules, the Secretariat’s legal advice may be infled by its political advice given in the
context of WTO negotiations. From a legal perspeciiwepuld appear desirable to remedy
these deficiencies of current WTO panel proceedingstaplesting — as proposed by the EC in
the Doha Round negotiations on improvements to the B&permanent WTO panel body or,
alternatively, a “roster of dedicated and experiencedliptaidghat are available at all times to

29814, 8 I

291d. § 111(2).

30014, § 111(2).

301 DSy, supranote 4, art. 17.7 (“The Appellate Body shall be provideth wajipropriate administrative
and legal support as it requires.”).
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serve on a panel upon request and shall remain abréAgt@fdispute settlement activities and
other relevant WTO developments. Without such institatioeforms, thele facto
independence and actual capacity of individual panelistsafottieir own panel findings
appears less and less effectively secured.

Yet, due to the preference of WTO diplomats for nomagatiade diplomats as panelists
and the strong influence by the WTO Secretariat, WTi@lparoceedings are likely to continue
operating as a “diplomatic jurisprudence” which — thank$ieodquasi-judicial supervision by
the WTO Appellate Body and the political supervision lgyithergovernmental DSB — may
offer a unique mix of economic, political and legal dispétlement perspectives.

d. International cooperation among judges and courts?

Due to the mercantilist biases and reciprocity prinsiplearacteristic of international
trade law, many national and regional courts do not appl rules, and employ higher
standards of judicial deference vis-a-vis national andr&de restrictions than WTO panels and
the Appellate Body may be entitled to exercise undeb®e >*? So far, the reality of multi-
level trade governance among national and internatgoiiical and administrative bodies lacks
effective support by multi-level judicial cooperation amarational and international courts.

The only two EC Court judgments on trade disputes among éffiber states since the
adoption of the EC Treaty in 1958 demonstrate that maesgovernmental disputes over
national trade restrictions and private rights (e.@lledtual property rights) could be avoided —
if domestic courts were authorized to apply and enforc©Wlles. Yet, as long as many WTO
members (including the EC and the US) explicitly enjb@&ir domestic courts from applying
WTO rules unless specifically permitt&¥ the intergovernmental WTO dispute settlement
procedures offer a “second best remedy” that continuepéoate more effectively than the
international dispute settlement procedures in all otlegldwide organizations.

The judgments of the International Court of Justice)(&Zy rarely refer to the
jurisprudence of other international courts, exceptudginents by the ICJ’s predecessor, the
Permanent Court of International Justice. The WTO AgeeBody, by contrast, frequently
refers to judgments of the ICJ and of other internatioaurts, just as the International Tribunal
for the Law of the Sea, ICSID arbitral tribunalss 88C Court of Justice and the European Court
of Human Rights increasingly refer to the jurisprudencetiér international courts. Such
international cooperation among international judges strangthen the rule of international law
and the overall coherence of the international legstem, for instance in the increasing number
of trade disputes that are also under review in regiosplith settlement mechanisms (such as
NAFTA panels, the EC, EFTA and MERCOSUR courts). dirurther help WTO dispute
settlement bodies in finding the proper balance betweemarket access commitments of WTO
members and the WTO provisions protecting non-econoomcerns of national governments.

302 5ee generalljTHE ROLE OF THEJUDGE IN INTERNATIONAL TRADE REGULATION (Thomas Cottier &

Petros C. Mavroidis eds., 2003) (considering cases subrtatteed WTO in which the judge exceeded its authority,
comparing the WTO with the operations of national juadisystems having different levels of integration, and
exploring potential directions for the future of disputelsetéent in the WTO).

393 See generallyMPLEMENTING THE URUGUAY ROUND (John H. Jackson & Alan O. Sykes eds., 1997)
(examining the implementation of the GATT Agreement ésdational and international legal and constitutional
ramifications, studying a major trading entity in eablpmer); Ernst U. Petersmar®n Reinforcing WTO Rules in
Domestic Lawsin RETHINKING THE WORLD TRADING SysTeM (John J. Barcelo Il & Hugh Corbett eds., 2005).
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In European integration, the legitimacy and effectiveredshe EC Court was greatly enhanced
by international cooperation among judges, private suppoEQ jurisprudence, and the use of
national legal and judicial systems as effective eefment mechanisms? Similarly, the WTO
legal and dispute settlement system could be rendered ffextve if national, regional and
WTO trade rules and judicial safeguards were integrategimatually complementary,
interlocking “constitutional system” for the protectinat only of the rights of governments, but
also of the rights of private traders, producers, invesiod consumers interested in the
decentralized protection of the rule of law, open mar&etssocial justice. The contractual and
reciprocal nature of public international trade law resdisory hopes for a publmommon

law of international trad&>® Yet, the compulsory jurisdiction of WTO dispute settlatrieodies
and of regional trade courts sets incentives for legjadicial protections and progressive
“constitutionalization” of international trade rules the benefit of welfare-increasing
cooperation among free citizens across frontiers.

* * %

045ee generaliGUEL P. MADURO, WE THE COURT — THE EUROPEANCOURT OFJUSTICE AND THE
EurRoPEANECONOMIC CONSTITUTION (1998) (arguing that the best source of legitimacy for geea law lies in
new forms of representation and participation helpingfarm both the market and the State).

305 But se€THE EU, THE WTO AND THE NAFTA: TOWARDS ACOMMON LAW OF INTERNATIONAL TRADE
(Joseph H.H. Weiler ed., 2000) (arguing that the emergerregiohal organizations, such as in the EU and the
North American Free Trade Area, are a reflectioa will to cooperate in the global market-place, and tihat
WTO has emerged as the equivalent of the United NaGbiaster for the world trading system).
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