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INTRODUCTION

This paper puts forward a framework for reconcepitug refugee law by
introducing a new field of application—the humamcigéy basis—as the criteria
for refugee status determination. The argumentHerhuman security construct
is made through a comparison with the Common Ew@opesylum System (the

“CEAS’)—the protection mechanisms currently beirgg sap in the European
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Union! The European system is a particularly interestimgp study as it reflects
the various strands of protection offered to theodintry nationals by the 1951
Geneva Convention Relating to the Status of Refugeel its 1967 Protocol
(“Geneva Convention® as well as national policies as they have dewslaprer
the years. The purpose of this paper is to highlipe gaps and deficiencies
within (and between) each category of protectiod smunveil the reasons for
their disengagement with reality. It is within ghnalysis that human security
will be presented as an umbrella category unifythg various protection
mechanismé. In order to demonstrate the advantages of thfgedrsystem | will
critically assess the different qualities of préime available via the Geneva
Convention, subsidiary protectidrand the distinct temporary protection regitne.
I will highlight the loopholes that exist not onlyithin each mechanism but that
are created by the gaps between them. | will tperon to defend the use of
human security as a legal threshold in the refudptermination procedure and

define the types of harm that affect one’s humauisy (Part 11). The crucial

* PhD candidate, European University Institute rétae, Italy.

! The CEAS was cemented in Article 63 of the Trestthe European Communities (Amsterdam
1999). The Treaty of the European Communities d@deew title IV (Articles 62 and 63, dealing
with "visa, asylum, immigration and other policiedated to free movement of persons”) to the
first pillar and therefore “communitarized” majorans of the previous intergovernmental
cooperation of EU member states in the fields stida and Home Affairs. The new Articles 61
to 69 of the EC Treaty are designed to progresgigstablish an area of freedom, security and
justice of which asylum and immigration matterstficain integral part.

2 Geneva Convention, 189 U.N.T.S. 137, July 28, 185133.

% Excluded from the analysis are third country madie as long term residents.

* COM(2001) 510 final. The Council Directive on fimmum standards for the qualification and
status of third country nationals and statelessqrer as refugees and as persons otherwise in need
of international protection.

® COM(2001) 55 EC. Council Directive on minimumrsdards for giving temporary protection in
the event of a mass influx of displaced personscencheasures promoting a balance of efforts
between Member States in receiving such persondeaihg the consequences thereof.
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distinction from the current system will be thaesk harms will all be on equal
footing® and the burden of proof will be shared with thett@taté.

My interest in using human security as justificatidor providing
international protection to third country nationegartially due to the expansive
and fluid nature of the term and the fact thatlaicps the individual at the center
of its concern. On a more strategic level, ushegltuman security debate to the
advantage of the protection seeker helps dismémdlstereotype of migrants and
asylum seekers as security thréatdn an attempt to rethink “asylum” on the
conceptual level it is important to unveil, to sometent, the environment in
which it is framed. My argument is that the corteepf asylum and migration
have evolved in an environment where “differencehandled with caution and
fear (with respect to national sovereignty, sotietzhesion, cultural unity and
economic prosperity). This unease in turn pergetua hostile and cynical
attitude towards the “humanitarian” nature of asyluUsing the human security
threshold to benefit asylum seekers is an attemptdonsider the validity of this
negative environment.

It is worth noting that this paper is primarily @amned with the normative
grounding of the human security basis rather tim@nprocedural justification of

an all encompassing protection regime.

® Maintaining the primacy of the Geneva Conventamj downgrading any subsequent protection
systems, ignores the changing circumstances ditféagd therefore creates a paralyzed asylum
system that is not in line with modern politicahliges.

" The benefit of this can, of course, be contesteit directly impinges upon state sovereignty.
However, | argue that placing part of the burdentten host state is a natural consequence of a
system that does not substantially distinguish betw for example, persecution, torture or gender
based violence standards. It is reasonable toireedbe host state to explain why certain
protection seekers, claiming violence, do not fiulfie said requirements.

® There are several levels to this threat whichll @iplore later in this paper, but in brief—the
protection seeker is seen as a threat to the dgmepower of the State, to the cohesion and
integrity of societies within the State, and peshap direct competitors to welfare claims of the
citizens of the State.
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|I. DEFICIENCIES IN CEAS, THE CURRENT PROTECTION SYSTEM

The CEAS consists, in principle, of a harmonizatioin the rules of
recognition of refugee status of the various EU inenstates and is premised on
a full and inclusive application of the Geneva Gamton. In addition, and as
elaborated at the Tampere European Couricil 1999, the CEAS codifies
subsidiary forms of protection to any person incheé international protection.
Both strands are covered by a single Council Divectthe Qualification
Directive)° formally adopted by the Council on April 29, 200At first glance,
this codification appears to expand the Geneva @uwn definition of refugee
status by extending the principle of non-refouleméwhich ensures that
individuals are not sent back to persecution) teeosituations of ill treatment.
However, subsidiary protection, as its name inéigats a protection mechanism
which is inferior to Convention protection both lwitespect to its temporary
nature and the quality of social rights and besgdiovided during the period of
stay. Although the formal introduction of a harnmea complementary
protection scheme is a considerable advancemeheitraditional understanding
of asylum, this particular scheme has been restfitd the pooling together of the
most commonly accorded forms of complementary ptme in national
jurisdictions (requirements derived from internatb obligations). It has not
created newratione personaeprotection obligations' A further protection
mechanism, temporary protection, exists but isidatsf the traditional asylum
application procedure. Temporary protection isvigted to groups of third
country nationals in situations of mass inffdxThe conditions of protection are

considered independently of the Qualification Diirex; even though application

° Conclusion 14 (Oct. 1999).

9 Suypranote 5.

1 In effect the Directive does not cover all thenfsr of perseuction that have, in some
jurisdictions, been proven to necessitate inteonati protection.

2 sypranote 6.
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for asylum or subsidiary protection is allowed ay @ime during the temporary
period of stay. The primary purpose of this emecgemeasure is to alleviate the
administrative burden on member states when largepg of displaced persons
request shelter in their territories. The follogithree sections will unpack the
contents of each protection status to demonstrag®r tinconsistencies and

overlap.

II. REFUGEE STATUS UNDER THE GENEVA CONVENTION

Article 1A(2) of the Geneva Convention states thaefugee is a person
who “owing to a well founded fear of persecutiom feasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside
the country of his nationality and is unable, owrjrgg to such fear, unwilling to
avail himself of the protection of the country of hationality.”

There are several hurdles to overcome when apgplygn refugee status
under the Convention. First, the original intehthee phrase “well founded fear”
was to focus attention on the conditions in theest# origin and thus on the
possibility of an individual encountering ill tr@a¢nt upon return. The test for
deciphering “well foundedness” was said to be geailve one. However, it has
since been established that the experiencing of ieausually a subjective
phenomenon. Tus, the determination of refugee statimarily requires an
assessment of the applicant’s statements whialrimnteed to be backed up by an
objective element® Second, the applicant must meet the persecutioniard, by
far the most important section of the refugee digdim. It is the seriousness of

the nature of the ill treatment which allows thdivmdual to qualify as a refugee.

13 OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES HANDBOOK ON
PROCEDURES ANDCRITERIA FOR DETERMINING REFUGEE STATUS UNDER THE 1951 CONVENTION
AND 1967 PROTOCOL RELATING TO THE STATUS OF REFUGEESCh. Il B (Reedited 1992, 1979)
[hereinafter UNHCR HNDBOOK].
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The term is infamously difficult to interpret indrabstract since it is difficult to
classify the types of treatment severe enough taot e term “persecution.”
James Hathaway suggests a definition of persecthairhas since been accepted
universally. According to Hathaway, persecutiorthis “sustained and systemic
violation of basic human rights demonstrative daiure of state protectior*
Thus, the threat must be directed to an individubBsic human rightsit must
also be conducted in a manner which demonstraleghadegree of harm and be
constitutive of along term violation(rather than short spells of ill treatment).
Furthermore, Hathaway reiterates the necessityadfnk to the state of origin
even though the persecution need not stem frorstéte’®

The emphasis on basic human rights is problema&ithough it is
unquestionable these rights ought to be of princarnycern, they are not alone in
creating the substantial fear or suffering whichtifiably leads persons to flee
their homes. The issue of persistence is the dthportant limitation to the
persecution threshold and is one of the most comymased factors to prevent
entry and protectiof® Finally, under the Geneva Convention, “the indil or
group must show a well founded fear of persecutiear and above the risk to
life and liberty inherent in civil watemphasis added}” This need to show a
differential impact goes against any sensible wtdading of the conditions
affecting a person’s safety. Nevertheless, indiald fleeing from armed conflict
or natural disasters are excluded from the refuagdiaition.

The third and final element comprising the refudeénition is the need

to establish a well founded fear of persecutionedasn the reasons given in

14 JAMES HATHAWAY , THE REFUGEEL AW AND STATUS 101 (1999).

15 UNHCR Handbook, paragraph 51 established thapéngecution did not have to emanate from
the state. This has been cemented in the CEAS$tiolea 9(1) and11(2)(a).

16 See e.g.Ravichandran v Sec'y of State for the Home DER96] Imm AR 97 (emphasizing
the persistence of harassment despite the accepthiat a considerable threat of violation
existed).

" See e.gEx parteAdan, (1998) 2 All ER 453, 455 (H.L.) (appeal takeom Eng.).
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article 1A(2) of the Geneva Convention. The prttec seeker cannot merely
establish the occurrence of persecution per sepdhsecution must be caused by
his or her race, religion, nationality, memberstapa particular social group or
the holding of a political opinion. “It is immatal whether the persecution arises
from any one of these categories or from a comimnaif two or more of them.
Often the applicant himself may not be aware ofrdeesons for the persecution
feared.” This is an exhaustive list of which the firstearare concrete and
precise categories leaving no leeway for expansitegpretation. The latter two
have, however, been expanded over the years todecthose persons that
technically fall outside Convention grounds but thom it would be
unconscionable not to provide protection. Memberstha social group normally
comprises of persons of similar background, habitssocial status and can
frequently overlap with the race, religion and oaélity grounds. It may also
constitute a group which displays disloyalty to Gevernment due to its political
outlook or economic activity. It is, however, restough to simple substantiate
belonging to a particular group. The asylum seekast also prove that this
membership constitutes a sufficient ground to feasecutiort?

In deciding who merits categorization as a refugeee commentators
have argued that, on the one hand, the list prdvidehe Geneva Convention
should be seen as “clarifying certain elementh@rmore traditional grounds for
persecution® Others contend that it should provide a safety foe cases
relating to gender, sexual orientation, and volyngssociations that cause one to

be subjected to (or fear) persecution. The palitigpinion ground tends to

18 UNHCR HANDBOOK, supranote 14, 1 66 & 67. It is worth noting thatsttp to the agents
investigating the facts of the case to ascertaiathvdr one or more of the Convention grounds are
fulfilled.

Yid., 19. 77-79.

% Guy Goodwin Gill, Entry and Exclusion of Refugees: The ObligationsStites and the
Protection Function of the Office of the UNHC® MICH Y.B. INT'L LEGAL StuD. 291, 297
(1980).
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overlap with the “clarifying argument.” It requg@n individual to prove that he
or she not only holds a political opinion distintom the one held by the
government, but that such an opinion is known taj aot tolerated by, the
Government!? The beneficiaries of this provision have increasensiderably
over time with attempts to loosen Geneva Convertitiaria®

In addition to the various difficulties with regata proving refugee status
under the Geneva Convention outlined above, tiseaefurther complication: the
onus lies with the protection seeker alone. Therdd¢o maintain the exceptional
nature of refugee status is thus apparent. Ithes® suggested by many that
refugeehood should be recast in a manner whichomsanant with modern
political realities and which genuinely enablesioval governments to conceive
of refugee protection as a necessary humanitadgian a

[ll. A THIRD COUNTRY NATIONAL UNDER THE SUBSIDIARY PROTECTION
REGIME
Two decades ago, two leading scholars of internatioefugee studies

disagreed as to the relevance of the state prastieee protection was provided
to non-Convention refugees (defined at the timedasfacto refugees). Kay
Hailbronnef® characterised the debate as “wishful legal thigkirHe argued that
the practice was neither extensive nor uniform ghotio be described as
providing international protection for persons ddesthe scope of the Geneva
Convention. In sharp contrast, Guy Goodwin Gillekaw a new class of

refugees being recognized via customary internatiaw. He was of the opinion

2L UNHCRHANDBOOK, supranote 14, {1 80-86.

2 This has been captured in Article 11(2)(b) of €healification Directive where it states that it
may be sufficient for the persecutor to believe #raindividual holds a particular political
opinion, regardless of the truth of the matteru§tvhether the grounds of persecution are
genuine or not is immaterial.

43 Kay HailbronnerNon-refoulement and Humanitarian Refugees: Custgriternational Law
or Wishful Legal Thinking26 VA. J.INT'L L. 857, 869 (1986).
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that the principle of non-refoulement implied adewef commitment (albeit low)
to providing (at least) temporary refuge to thosen-@onvention displaced
persons facing imminent dangér.The crux of this dispute lay in the national and
administrative discretion with regard to accordingmanitarian and de-facto
assistance. Hailbronner saw this discretion asore@nough to deny that the
refugee definition had been broadened. Goodwih-@dimed that the very
existence of the de facto system demonstrated \airggoawareness (and ad hoc
implementation) of a non-Convention protection nagsm.

The European Union, since the adoption of the Q@oation Directive,
seems to have opted for the latter understandingptomoting minimum
standards of subsidiary forms of protection. & kat out, along the same lines as
the Geneva Convention, the scope, reception comditand cessation clauses of a
complementary protection regime in an attemptaph@rmonize European Union
member state legislation in the field of asylumg &b) (perhaps more implicitly)
remedy the narrowness of the Geneva ConventiomegiThis being said, the
Explanatory Memorandum of the Qualification Dirgetispecifies that such
complementary protection assumes the primacy of G@emeva Convention
because it considers the latter suitable and flex@bhough to provide protection in
line with the displacement flows of today. In tb@me breath, it holds that the
purpose of the Directive is to account for the eedl all persons requiring
international protection, therefore implying, omsolevel, the inadequacy of the
Geneva Convention.

At first glance there seems to be a certain malaigiee very construction
of a subsidiary protection regime. By asserting ghenacy (and said adequacy)

of the Geneva Convention and according a loweustst the subsidiary regime,

% Guy Goodwin Gill,Non Refoulement and New Asylum Seekers CommeR€akA. J. INT'L

L. 897, 898 (1986). “The central thesis of thipgais that the essentially moral obligation to
assist refugees and provide them with refuge @ bafen has, over time and in certain contexts,
developed into a legal obligation (albeit at atie&y low level of commitment).”
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the Council has managed to protect national tergofrom an increase in
successful applications for refugee status (thehdsg level of protection
available) while complying with international huni@nian obligations by
harmonizing an alternative, albeit secondary, mtaa systent>

The defining feature of the subsidiary protectiegime is that it does not
create a new field of application but simply caoesfi existing international
provisions (predominantly article 3 of the Europ€&omnvention for the Protection
of Human Rights and Fundamental Freedoms, andea8iof the UN Convention
Against Torture)® which relate to asylum and, more importantly, hbeen used
by European member states to provide complemefaanys of protection. What
remains to be seen is the Directive’s level of aghee to international
obligations with regards to the degree and typdsaom suffered and the level of
protection provided.

Article 2(e) of the Directive sets out the scopepobtection: “Person
eligible for subsidiary protection means a thirdigctoy national...whadoes not

qualify as a refugedut in respect of whomaubstantial groundfiave be shown

®Thomas SpijkerboerSubsidiarity in Asylum Law. The Personal Scope mterhational
Protection in SUBSIDIARY PROTECTION OFREFUGEES IN THEEUROPEANUNION: COMPLEMENTING
THE GENEVA CONVENTION? 29 (Daphne Bouteillet-Paquet ed., 2002) (argtiiag the system of
subsidiary protection as it is developing in the &hsists of reinventing the Geneva Convention
by definingin to another protection category, those categohiashave traditionally been defined
out of the scope of the Convention over the coursthefpast five decades. The total scope of
protection remains roughly the same, the scopewiirEstrative discretion and the level of rights
accorded to protected persons changes).

% seeEuropean Convention for the Protection of HumaghR and Fundamental Freedoms, art.
3, Mar. 19, 1985, Europ. T.S. No. 0@3No one shall be subject to torture or to inhun@an
degrading treatment or to punishment.”). Articlee®tablishes a predominantly negative right
backed up by a positive obligation in Article 1THe High Contracting Parties shall secure to
everyone within their jurisdiction the rights andeddoms defined in Section 1 of this
Convention.” See alsoConvention Against Torture and Other Cruel, Inhonma Degrading
Treatment or Punishment, art. 3, Nov. 26, 1987, .®Rés. 39/46, U.N. GAOR, 39th Sess. at 85,
U.N. Doc. A/39/51 (1984) (“No state party shall ekpeturn (“refouler”) or extradite a person to
another State where there are substantial groumdsefieving that he would be in danger of being
subjected to torture.” This is the only explicibpibition of refoulement relevant to subsidiary
protection.).
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for believing that the person concerned, if retdrteehis/her country of origin . . .
would face aeal risk of suffering serious haras defined in article 15 . . . and is
unable, or owing to such risk, is unwilling to dvhimself or herself of the
protection of that country (emphasis added).”

Article 15 outlines the three forms of “serious rharthat can mobilize
subsidiary protection: (a) death penalty or exerytib) torture or inhuman or
degrading treatment or punishment in his or hentgwf origin, or in the case of
a stateless person, in his or her country of habttesidence; or (c) serious or
individual threat to a civilian’s life or person bbgason of indiscriminate violence
in situations of international or internal armeahftict.

It is important to note that a protection seekexdseto exhaust his or her
Geneva Convention rights before being considered stdsidiary protection
status. Thus, the complementary protection regimé ifact constructed as a
default measure for an individual not falling withihe refugee category. There
are several important disadvantages to such arbtiecal system. First, by
pronouncing the primacy of the Geneva Conventiom, dhus, the secondary
nature of subsidiary protection, justification hiasen provided for according
lesser rights to “subsidiary protectees.” The iqpabf rights provided is
somewhat lower than those given to refugees, ealpewiith regard to the right
to employment and cessation of protection. Suchiséindtion guarantees an
exasperation of the social exclusion of the subsydiprotectees. Subsidiary
protection is a temporary measure where stay tmliyi permitted for one year
and renewable only if qualifying conditions pergestt 16). Subsidiary protection,
therefore, in contrast with the five year residenpermit (renewable
automatically) provided for refugees under the @aneConvention, is a
considerably different (and greatly downgraded}gxtion status. Not only does
such a measure trivialize the genuine protectioadseof a non-Convention

protection seeker, but it also permits nationalisgictions to feed most
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applications through the subsidiary protection pcage in order to lower
obligations towards the individuals and enforcekicy of return?’

On one level there is a need to caution againstndoading traditional
refugee status at the expense of the subsidiatggiion regime exactly because
of the difference in the rights provided. On amotlevel it is crucial not to view
non-Convention protection seekers as less worthgrofection than qualifying
refugees. The European Union should ensure that legimes are set on equal
footing in order to do justice to the very natufe@omplementary system and to
ensure that the subsidiary protection system dasmsbecome the short cut
measure for member states avoiding the provisiorad#gquate protection to
deserving candidates. Moreover, creating two uaksystems, premised on the
latter being applicable only once the former is, nfoirther exasperates the
administrative burden on states trying to procegdi@ations in an efficient and
effective manner.

A second critique relates to the the burden of pesoset out by article
2(e), which uses the standard o#dl risk of suffering serious hafnto accord
protection. This is directly derived from the ECHRurisprudence on article 3 of
the ECHR and is said to be stricter than the “fihded fear” te$ by requiring
a higher threshold of proof. Remaining somewhatiear is whether the added
requirement of providing “substantial grounds” tbe risk of harm constitutes an
objective test alone or whether there is still &jsctive element to the
assessment. The absence of the “fear” criteridncfwformed the basis for the

subjective test) suggests the test is solely abgct However, the “substantial

% The Qualification Directive allows for an earlyssation of refugee status if the Council decides
that the conditions of protection have ceased tst.exeeQualification Directive supranote 8,
art. 13. This is a new and somewhat controverségiekbpment in the creation of a CEAS. |
intend to use this development in reconceptualitiregdefinition of refugee in the second half of
this paper.

% The initial proposal contained the latter criteri@rticle 5(2)) but it was cut out during the kite
round of amendments.
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grounds” requirement is borrowed from article 3¢2xhe 1984 UN Convention
Against Torture and Other Inhuman or Degrading fineat or Punishment, and
is defined as requiring “the competent authorityake into account all relevant
considerations, including . . . a consistent pattef gross, flagrant or mass
violations of human rights.” Thus, the need forspent harassment as well as
harm to basic human rights (as per the persecutandard of the Geneva
Convention) remains intact. Perhaps “all relevamsiderations” will allow for a
more flexible interpretation of risk—one that ind&s subjective fears. It is also
unclear whether an individualized threat of harmaisnecessity. Thomas
Spijkerboer claims that no persecution standardreiguired and thus no
individualized threat is necesséfy.This new and stricter standard of proof will
only complicate and add to the inefficiency of @rhrchical common asylum
system.

A third element of concern is article 15’s listwhat constitutes “serious
harm.” Reducing the scope of protection to suchrowa and overly precise
categories limits the scope of the complementaotegtion regime. Not only
does it fall short of existing international obliges (see below) but it also ends
any hope of interpreting the subsidiary status egp&ly. The first category,
death penalty and execution, replaced the “vialatiba human right” category in
the original proposal. The latter, of course, ta@sbn a wider and more flexible
range of non-derogable rights. The second categbfjorture, etc.” is directly
drawn from article 3 of the ECHR and constitutes thost commonly invoked
ground for providing complementary protection irtioal jurisdictions where
there is leeway to interpret broadly. The finalegary of “serious and individual
threats to civilian life or person due to indisamate violence in situations of

international or internal armed conflict” replades more expansive definition in

# Spijkerboersupranote 27, 39.
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the original proposal where threat to freedom watuded and an individualized
threat was not necessafy.

The reduction in scope of the grounds constitusagous harm reflects
the uneasiness states feel toward broadening pimotecThis uneasiness is felt
despite the fact that persons falling outside theraw scope of the Geneva
Convention may be equally deserving of equitabtegution®*

The fact that the Qualification Directive has noeated newratione
personaeprotection for subsidiary measures, and that € hat rethought the
scope nor the relationship between the differeansis of protection, will cause a
great number of practical difficulties and injusscin the future. One of the main
concerns of the UNHCR was that certain categories of protection seetkeisit
deemed to be Convention refugees would be accardegblementary and thus
secondary protection due to the unnecessary distmbetween Convention and
non-Convention status. For example, those perfieemsg persecutionin areas

of ongoing conflict will most probably be treated ‘@ictims of indiscriminate

%0 Jronically, the three categories of the Originabpbsal of July 2001 also failed to meet
international obligations—despite ECRE and HumaghRi Watch cautioning in this regard, the
members of the Council chose to further reducestiope of article 15.

31 The essential changes that took place betweeRrthosal for protection and the re-negotiated
and adopted version demonstrate the lack of urateistg of the need for complementary
protection The amended text on the whole reduces the scbpeereficiaries of subsidiary
protection in comparison with the original Proposdh particular article 5(2) of the original
Proposal has been deleted from the final Direcive replaced in part by article 2(e). Article 5(2)
read: “... subsidiary protectioshall be grantedo any third country national or stateless person
who does not qualify as a refugee ... and who owingwell founded fear of suffering serious
and unjustified harmas described in article 15, has been forced ® flé Thus, by using the
words “shall be granted” the original proposal matiear that Member States are under an
obligation to codify existing international humaghts obligations and the best practice elements
of different systems in MS’s. Article 2(e) refemly to persons éligible for subsidiary
protectiorf which is distinct from the obligation in articl2) to grant protection.

32 Complementary Forms of Protection: Their Natured aRelationship to the International
Refugee Protection Regimd@J.N. HCR Standing Comm., 18th mtg., at 18, U.NocD
EC/50/SC/CRP (2000) (commenting on the generalistaf complementary protection prior to
the proposal for the Council Directive being wrifte
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violence”(as per art 15(c) of the Directive) andlyoraccorded subsidiary
protection statu®®

This overlap will be further aggravated with théramluction of article
7(d) (which allows for gender-related persecutiorserious harm) and article 9
(which allows for the persecution or serious haombe caused by non-state
agents). Both these areas constitute the maitinguslauses for denying
Convention status. Although it is good news thathsaxpansions in according
refugee status have been codified, the fact thay thre within subsidiary
protection status is troubling because they arel\lito cause a further shift in
qualification from refugee status to subsidiaryusa’

What can be seen to be developing in the EuropeaonUtherefore, is a
partially harmonized regime of minimum standards @vanting refugee or
subsidiary protection status. What remains outiidebounds of this Directive
and, therefore, outside the Common European Asyystem is protection on
compassionate grounds. These are grounds left up to national jurisditio

(‘residual domestic competency’®) The national jurisdictions have the

33 A further problem would be the confusion in tryitegdistinguish between political persecution
(as per the refugee status) and inhumane treaff@eper the subsidiary status).

%4 Empirical research conducted by the UNHCR shows iiost EU states grant complementary
protection much more readily than Geneva Convergiatus. Between 1997-1999 the following
countries accorded complementary protection motenahat refugee status: Denmark, Finland,
Germany, Greece, the Netherlands, Portugal, Speid, SwedenSee JANE MACADAM, NEW
ISSUES INREFUGEERESEARCHat 7, UNHCR Working Paper No. 74 (2002). Thisedgence not
only illustrates the different interpretations b&tGeneva Convention article 1A(2)’'s meaning of
refugee but also the desire to protect outside®burdensome Geneva Convention regime.

% This is clearly stated in the Preamble: “Whertasse third country nationals or stateless
persons, who are allowed to remain on the terggoof the Member States for reasons not due to a
need for international protection but on a disordry basis on compassionate grounds or
humanitarian grounds, fall outside the scope of firective.” Qualification Directivesupra
note 8, at point (9), p L304/12.

3 GREGOR NOLL, FIXED DEFINITIONS OR FRAMEWORK LEGISLATION? THE DELIMITATION OF
SUBSIDIARY PROTECTIONRATIONE PERSONAEat 1, UNHCR Working Paper No 55 (20qayding
cautiously that such a distinction between systsnosly problematic where the “compassionate”
grounds engage international obligations and dreédelomestic implementation. This viewpoint
only reconfirms the status of the EU protectionngeabout “minimum standards” and about
codifying, rather than creating, alternative forofigrotection).
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discretion to decide whether individual cases nm@otection as a result of moral
or practical considerations rather than internaiasbligations’’ The problem
with having competence divided in such a mannd#nas the harmonized grounds
may, in certain member states, have a smaller scbpgpplication than the
additional measures of protection already in placeational jurisdictions. The
main concern, therefore, is that minimum standafdbe Qualification Directive
may be seen by member states as ceiling limitsthei implementation may
consequently lower the current standards of priotect

A survey conducted by the Council of the Europeamobl has indicated
that a number a member states offer protectionronngls, broadly categorized as
complementary protection, which are not coveredheyDirective. However, the
meaning of subsidiary protection is diverse, makiogmparisons between

national regimes difficulf® What is evident is that almost all forms of aitdial

3 See UNHCR Executive Committee on Complementary FornfisPootection, U.N. Doc.
EC/50/SC/CRP.18, at 1, (2000) (defining "compasaiergrounds” to be those based on practical
considerations such as age, medical reasons, arily faonnections. In these cases removal is not
possible because transportation is not feasibleofe¥ reason or another. Such persons are
normally not asylum seekers, or have had theiriegibns rejected. However, when | use the
term “compassionate grounds,” | mean to includehalse persons in need of protection including
those that are not covered by the QualificationeEtive but should be protected under
international law. In theory these areas shouldenist since the Directive should not fall shdrt o
such international obligations — however the fhet they do should be reason enough to allow for
them to be considered).

% See e.g.Council of the European Union, Compilation of Rep Received to a Questionnaire
on Alternative Forms of Protection to Refugee $tdtinder the Geneva Convention, 12261/00
CIREA 64 (Oct. 12, 2000). No information was pited for Ireland or the Netherlands.
Belgium: temporary protection to Bosnians or Kasswvor persons from regions where conflict is
in progress; Denmark: temporary protection for oeassimilar to those referred to in the Geneva
Convention or for other serious reasons which gise to a well founded fear of persecution or
similar injustice; Germany: temporary protectionpersons fleeing regions of war or civil war,
deportation not allowed when threat of torturek 6 death penalty or for reasons pursuant to the
ECHR, also discretionary power to grant relief fra@portation on humanitarian grounds (real
substantial risk to person, life or liberty) or fiaasons of international law; Greece: temporary
protection on humanitarian grounds and for persams have fled to Greece for reasons of force
majeur; Spain: protection to rejected Conventippliaants who are fleeing from serious conflicts
or disturbances of a political, religious or ethniture, or on humanitarian and article 3 ECHR
grounds; France: territorial asylum (victims ofnrastate persecution) or protection to persons
fleeing from states of conflict or being subjecténl inhumane or degrading treatment;
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protection are of a temporary nature. In facts tthesire to keep the subsidiary
protection regime secondary (and thus temporaryhecGeneva Convention was
the crux of negotiations. These negotiations tplaice for two and a half years
and came to a head at thé"3@arch, 2004 Council meeting, at which point the
Qualification Directive was fully realized. Germaimdicated that it was willing
to drop its objections on the condition that thpseple granted protection under
subsidiary protection regimes would enjoy lessgints than Convention refugees
in terms of the length of residence permits ancesseto employment and health
care®
The issue of permanent residency is not withouttroeersy in law.

Nowhere in the Geneva Convention is it explicitigted that refugee status is to
be of infinite duration. The obligation is for s#a not to refoule back to
persecution (article 33). For example, the Cornwenstates that a change of
circumstances in the country of origin would alldar the return of refugees
(article 1C)*® The practice in northern states to grant permtaagmission has,
therefore, been made notwithstanding the legal éimonk. It should be noted

that the lesser developed southern states do notcasuch long term status. As

Luxembourg: temporary protection scheme for pegsmyming from regions of armed conflict,
war or widespread violence; Austria: temporarytgeton for rejected applicants on the basis of
non refoulement (discretionary) for reasons of imhne or degrading treatment, or a threat to life
or freedom; Portugal: temporary protection whexgosis insecurity owing to armed conflicts or
systematic violations of human rights, and in gitbres of mass influx; Finland: protection for
persons coming from states of conflict, inhumandegrading treatment, human rights violations,
and other humanitarian grounds; Sweden: protedtothose who have a well founded fear of
being a) sentenced to death or corporal punishnm®@nsubjected to torture or inhuman or
degrading treatment, or c) in situations of extewrainternal armed conflict; UK: temporary
protection as an “exceptional leave to remain” dn3aECHR grounds or for exceptional and/or
compassionate circumstances.

39 See Ministers Agree on Common EU Asylum Poliayopa World (Feb. 4, 2004t
http://www.europaworld.org/week171/ministers240dht

%0 See James Hathaway & Manuel A. Castillo, Temporary t&tion, in RECONCEIVING
INTERNATIONAL REFUGEELAW 1-34(James Hathaway ed., 1997) (presenting a full attcofuthis
argument). But seeB.S Chimni,From Resettlement to Involuntary Repatriation: 3acss a
Critical History of Durable Solutions to RefugeeoBlems (UNHCR Working Paper No. 2 1999)
(presenting a counter argument when consideringtbends for repatriation).
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Hathaway and Castillo correctly note, “[tlhese thifeflect the fact that the
historical willingness of the North to equate redagstatus with permanent
admission has more to do with ideological soligadnd consistency with
domestic immigration laws than with any principledew that permanent
residence is the preferred answer to refugeehtodlt is perhaps with these
considerations in mind that the Qualification Diree has introduced this
possibility of return for Convention refugees (elei13) should the circumstances

in the countries of origin change.

V. STATUS OF PERSONSACCORDED TEMPORARY PROTECTION IN SITUATIONS
OF MASSINFLUX

The third and final protection mechanism awardedth®y CEAS is the
right to temporary protection in situations of masBux of displaced persons
from third countries who are unable to return teittcountry of origin. The
Temporary Protection DirectiV, one of the first measures adopted after the
Tampere European Council, has been set up as arg&meg provision. It is
independent of the Qualification Directive, assitprimarily concerned with the
alleviation of the administrative burden on natigpasdictions in cases where it
is simply not feasible to go through each individwpplication?®> The
beneficiaries of this protection scheme are, irtipalar, persons that that have
fled areas of armed conflict or endemic violenceéhoaise that are at a serious risk
of systematic or generalized violations of theirman rights (article 2(c)).
However, it is important that such persons are deefall within the "mass

influx” category—this can only be established byCauncil Decision after

“I HATHAWAY & CASTILLO, supranote 41, at 3.

2 SeeTemporary Protection Directiveypranote 6.

3 Seeidart. 2(a) (stating that this is particularly trifethere is also a risk that the asylum system
will be unable to process this influx without adseeffects for its efficient operation”).
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examination of the scale of movements and a degmripf the specific groups of
persons to whom the temporary protection shall yagatticle 5). Thus, the

burden of proof on the individual is fairly stratégrward once it is proven that he
or she falls within the identified group of indiudls.

The duration of the protection is one year (arti¢)eunless the Council
decides that the situation in the country of origermits safe return prior to the
expiration of the one year period (article 6(1)(b®n the other hand, the Council
may decide to extend the protection period for ximam length of one year,
should the reasons for fleeing persist. The camtbtof reception are largely the
same as those provided under the subsidiary pratestheme, except for the
provision on the right to employment or self-empl@nt (article 12). This article
clearly states that “for reasons of labour markaicpes, Member States may give
priority to EU citizens . . . who receive unemplaym benefits.” The Directive
also stipulates that the persons enjoying temporamtection may lodge
applications for asylum at any time (article 17).

There is little substantive criticism to be madeeflation to the provisions
of this Directive. However, its very existence derstrates, yet again, the need to
create a more efficient and unified administratsgstem of asylum. Joan
Fitzpatrick* outlines four reasons why a temporary protecti@yime is
beneficial in the field of asylum. First, tempagrgrotection serves as an interim
response to large influx situations, thereby primgdshelter and safety while a
more durable solution is sought. Second, it ewtiea a much needed gap-filling
mechanism made necessary because the Geneva Gonwdogs not recognize
all forced migrants that should be granted inteomatl protection. Third, the fact
that temporary protection is often associated witactive responsibility sharing

and financial assistance for host states is a derable pull factor in

44 Joan FitzpatrickTemporary Protection of Refugees: Elements of mBbised Regime4 Au.
J.INT'L L. 279, 287 (2000).
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implementing such a scheme. Fourth, because opdssibility of obtaining
assistance from other states, the temporary natutke protection tends to be
perceived as a strategy to shift refugee protedtmm the realm of law to that of
politics. States find in temporary protection soles a compromise between their
obligation to provide humanitarian assistance &edhecessary policy of retufn.
The temporary element is also present in the siavgigrotection scheme, which
only accentuates the desire of host states to guownding long term protection.
In practice, however, the possibility of applyingr fasylum or subsidiary
protection status can promote the idea that temypgreotection is just a “slow
way of saying yes.” On the other hand, the bersefes of temporary protection
in situations of mass influx would have to proveiadividualized harm to fall
within the category of subsidiary protection—in @thwords, fulfil the
requirements of article 15 (c) of the Qualificati@irective, which is very
difficult to prove. This requirement was placedtie amendments to the original
proposal because the ability of states to use {hgdar protection mechanism for
large scale influx situations would be undermirfedlli beneficiaries could apply
for subsidiary protection.

It is my argument that combining the three areagrofection demands a
reconsideration of the priorities of providing &ssnce, which to date are
temporality over the need for protection. The coration also enhances the
necessity of creating a just system premised oalanbing of efforts within the
Union. What this means in practice is that theyeaineed to reconsider the
finality of the Geneva Convention status. If temgbity is a bargaining factor
then it ought to be used equitably within all thpgetection mechanisms. The

absolute need to protect persons genuinely in roegght to be the topmost

%> SeeCouncil Directive 00/596/EEC, 2000 O.J. (estalitigha European Refugee Fund as a
solidarity measure to promote a balance in thersffimade by Member States in receiving and
bearing the consequences of receiving refugeesliapthced persons).
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priority in the creation of a common asylum systehmus, the subsequent
termination or continuation of this protection stibbe assessed equally for all
protected third country nationals.

In terms of solidarity between states, it is impaottto assess how to
distribute equal (but differentiated) responsipilitetween member states for all
three systems of protection, and not just to siaatof mass influx. Fitzpatrick
has said that “a pivotal criteria should be, iniadd to sheer numbers, the
solidity and resiliency of the host states’ statstermination system, its
economic vibrancy, its absorptive capacity, andsisial and cultural links to
arriving migrants.*® 1t is also crucial to then analyze, define arstify in what
circumstances, and under which exceptions, retesds to occur. One would
assume that return in safety and with dignity woptldsuppose the existence of
the following condition¥’: respect for and compliance with the right tairetby
the country of origin; the existence of conditiomgich ensure the physical and
legal safety of returnees; existence of an adequmitastructure to allow the
return to be sustainable, and allow for the avditgof the basic necessities of
life, including food, shelter and basic sanitaryl drealth facilities; assurance of
non-discrimination and respect for other fundamlenghts of returnees; and,

finally, that return would form part of an interitatal process or mechanisth.

If the creation of a harmonized system of asylurthenEuropean Union is
premised on the need to control forum shopping (&ls®@me member states are
more attractive than others due to the qualityrofgrtion they provide), it is also,
and more explicitly, based on the desire to provpdetection for a reduced

amount of time. Creating a system of asylum thalty cacknowledges the

6 NoLL, supranote 37, at 10.

*1d. at 14.

8 |d. (forming the basis of a following chapter on thenditions of returning third country
nationals).
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insufficiency of the Geneva Convention with tempgrgap-filling measures not
only undermines the overall protection needs ofdaplaced persons, but also
provides an unfair advantage to those lucky enawgfall within the narrow
Convention criteria. Would it not be more just amlitable to put forward a
system that considers the circumstances of alleptetl persons and decides
which meet the requirements of remaining underegatain and which are able to
return?
It is my understanding that the human securitgghold will not only

bring together the protection systems so as towalgual consideration and
protection measures for all persons in need diit,it will also end consideration

of the Geneva Convention as the “once and forpftection regime.

V. INTRODUCING THE “H UMAN SECURITY " BASIS

| propose to use the human security construct asleéfal basis for
providing asylurf®® by introducing a two-track approach for accordimgtection.
The first track consists ofpecific provisionswhich prohibit refoulement and
derive from those human rights that are most fratjuénvoked in the context of
asylum. The second track offersfiemework provisionwhich guides the
decision-maker’s assessment with regard to rigtiter than those catered to in
the specific provisions. The former will simply Beoncrete manifestation of the
latter and thus the quality of right provided vii# the sam#&”

The specific provisions will, of course, directlglate to the Geneva

Convention as well as subsidiary forms of protecticSubsidiary protection, in

9 For the purpose of this section, | intend asylorbé interpreted holistically—that is to say that
it includes the Geneva Convention definition, theasm influx circumstance as well as
complementary forms of protection.

*0 This approach has been borrowed from Gregor Nohis analysis of the construction of a
subsidiary protection scheme.olN,, supranote 37, at 4-5.
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this context, will be interpreted beyond the prans put forth in the

Qualification Directive. Temporary protection iases of mass influx will remain
distinct from the “specific provisions” of asylurs & is more of an administrative
measure. The framework provision, will consistlgfar guidelines relating to the
assessment of alternate situations. Generallykspgait is the danger of a
violation of the protection seekers’ “human segtirin the state of origin that
constitutes the necessary condition for grantiryuas.

The purpose of this change will be to further thingiple of non-
refoulement by putting forward a more expansive iadion policy and placing
the burden to disprove the need for protection lo& $tate. The individual
protection seeker will simply need to prove thatoneshe has been subject to, or
is at the risk of being subject to, a violation aihimpinges on his or her human
security. It is, therefore, up to the Member Staiedemonstrate why the
protection seeker doewmot fall within the specific provisions and is not poted
under the guidelines provided in the framework fmion>' As such, the human
security threshold transforms the negative oblgyatiot to refoule into a positive
obligation to protect unless proven otherwise.

I will begin my analysis by defining “human secwtitvithin the security
studies discourse to demonstrate the lucidity aatleability of the term. | will
then outline the evolution of asylum within the wety construct to demonstrate
how asylum has often been unfairly perceived. Nextill argue that using the
human security basis to reverse this bias is jaedtifl will end my analysis with a
more coherent outline of the two-track approach.y bWverall aim is to
demonstrate that the new threshold is not intertdethcrease the number of
protection seekers accorded refugee status (alththig will invariably be an

outcome). Rather, its goal is to avoid the scattieand abuse of third country

1| will deal with this more thoroughly in the lasction of this paperSee infraPart IX.
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nationals by an uneven and inequitable distribusgstem that is divided into

different areas of protection and competence (ddmesEuropean).

VI. THE SCOPE OFHUMAN SECURITY

The point | wish to make here is quite simple. ®a dne hand, | want to
define human security as a construct that incotpsrall forms of threats to
individuals. This does not mean that all formshafm will necessarily result in
protection. | simply argue that it is important deliberate more freely on the
personal circumstances that may cause sufficiemh lend instigate departure.
On the other hand, | want to justify the use of feeurity discourse in this
context (as opposed to, for instance, using a “mumghts” threshold) by
explaining the dynamics in which asylum has beeursized to date (to the
disadvantage of the asylum seeker), and how thefudee security construct to
advantage asylum seekers will force this presupiposio be reconsidered in a
more positive light.

Human security makes the individual the referenédb The concerns it
takes on board, however, are difficult to defineabsolute terms since it touches
upon a very large range of issues. The term “huse&nrity” has been used in an
ad hoc manner to define the inward moving trendhwhanitarian development
mandates from “security through armaments to sscutiirough human
development, from territorial security to food, doyment and environmental
security.® The pursuance of security through state authbig/been shifting to
a more textured understanding of the role of smsetommunities and cultures
in shaping a more secure environment for individuaFurthermore, individual

interests are no longer being muted. It is no éorerceptable to think that the

*2 United Nations Development Programrew Dimensions of Human Securit)N.
Development Programme, Human Development Repo® 4024 (1993).
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protection of the prerogatives of a state or a camity equates the protection of
its citizens. Thus, the individual has come to finefront of the debate, to be
considered on his own merit.

The academic community is, however, reluctant tdrace the concept
out of fear that doing so might blunt the edgesawfotherwise sharp analytical
tool. Security concerns have traditionally beennpsed on the maintenance of
national sovereignty and territorial integrity (thasic principles of international
relations). The expansion of the security discoucsénclude societal security
concerns (with nations or societal groups as rafevbjects and the preservation
of identity as the value at risk) is a result of fperception that nations and states
are no longer coterminotisand that there is, therefore, a need to rethimk th
primacy of national security concerns. Securitatis concerned with the
presentation of a particular valued object as teread. It is the product of social
processes rather than predetermined objective atdsid “It brings out the
changes that take place in the world as well asjnn what we think and how we
perceive things> Thus, more recently, the individual has been ictamed as a
relevant actor in the security discourse.

Despite the emergence of a strong consensus onette to widen the
concept to include human security, disagreemersigisrabout where to draw the
line. To expand the notion of security too farjriolude the absence of all types
of problems, for example, would be impractical. dissolve the accuracy of the

security discourse to include an all encompassioglfpoint would be dangerous.

%3 This discourse was most successfully promulgateth® Copenhagen Peace Research Institute
where societal security was posited in discussfademtity politics and the idea of trust. These i

a shift in focus from abstract individualism andtractual sovereignty to culture, civilization and
identity. Thus, the societal security discoursevesoaway from an objectivist and rationalist
approach to more interpretative modes of analysBee OLE WEAVER, ET AL., IDENTITY,
MIGRATION AND THE NEW SECURITY AGENDA IN EUROPE(1993).

*# Ken Booth,Security and Self—Reflections of a Fallen RealisCRITICAL SECURITY STUDIES

105 (Keith Krause & Michael C. Williams eds., 1997).
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What, then is actually understood by human securi@ne interpretation
has been provided by Barry Buzan, in which he peslifour basic areas of threat:
physical threat (e.g. pain, injury, death, etcgpreomic threat (e.g. seizure or
destruction of property, denial of access to waetc.), threat to rights (e.qg.
imprisonment, denial of normal civil liberties, gtand threat to position and
status (e.g. demolition, public humiliation, et€.)Ramesh Thakur, on the other
hand, links human security with quality of life asthtes that it is a core element
of human rights® Expanding the term to include the maintenancéjoélity of
life” suggests a focus on economic issues. Toaoiscerns such as demographic
pressures or diminished access to work would bleded in Thakur’s definition.
Other interpretations have concentrated on thestawhilable to individuals for
maintaining their security: “human security is ietled when and where
individuals and communities have the options nergs® end, mitigate or adapt

7 Furthermore, some

threats to their human, environmental and socgtitsi
have preferred to narrow the scope by relating musegurity to human dignity/.

Others have opted for all encompassing definitida:types of security which
involve human individuals and/or groups protectgd dr protecting against, all
kinds of threat found in their human environmenifs.Amartya Sen, in a report
presenting his preliminary findings for a projech 8Human Security and
Development” coordinated by the United Nations Cassion on Human
Security, claimed that “Human Security was seemdwisible with the element

of dignity . . . and having a universal dimensidtuman Security can be

> BARRY BUZAN, PEOPLES STATES AND FEAR 37 (Harvester Wheatsheaf ed., 1991).

¢ Ramesh Thakutluman Security Regimgsaper prepared for the workshop on Human
Security, University of Queensland, Brisbane, Septer 3-4, 1998, at 1@yailable at
http://www.hsph.harvard.edu/hpcr/events/hsworkstmpparison_definitions.pdf.

%" Steven Lonergan et alhe Index of Human InsecurjtylSO Bulletin Issue No. 6 (Jan. 2000).
* Hans Van Ginkel & Edward Newmain Quest of “Human Security,14:1 APAN REV. OF
INT'L AFF. 79 (2000). Human dignity may, in effect, be #temed by factors such as fear,
conflict, ignorance, poverty, social and culturepdvation and hunger.

9 ELLEN LAMMERS, REFUGEES GENDER ANDHUMAN SECURITY 55 (1994).
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understood as the protection and preservation winusurvival and daily life . . .
and also the avoidance of indignities that canlt@sunjury, insult and contempt
as well as the participation and empowerment dfiddals and communitieS®

The United Nations Development Program’s (UNDP) tdam
Development Report proposed a unique definitionetdasn the pillars of
“freedom from fear” and “freedom from wart"thus continuing the trend of
expansive interpretations. This was criticizedeaig “too vague, not objectively
measurable, too wooly, too encompassing and lackimegification.®> The
UNDP has since attempted a more refined definiionthe 1994 Human
Development Repdttin an attempt to capture the post-Cold War peaddehd
and redirect resources towards the developmentagdine definition itself is an
ambitious summation of seven dimensions of securdggonomic, food, health,
environment, personal, community, and politicale3é seven areas constitute the
most commonly construed understanding of humanriggcu

Disagreement on the precise scope of human sedsrdpparent. When
speaking generally, the consensus seems to befitee dbe term as widely as
possible. However, the scope of human securitystéadye reduced, and become
more precise, when considered with regard to aqodat situation. In the case of

asylum, it is the transition from the primacy offif¢ats to basic human rights” to

0 Report: Third Meeting of the Commission on HumagcBity, U.N. Comm’n on Human
Security, 3d mtg. (2002), Haga Castle, Stockholam¢J9-10, 2002) at 4. By way of background
information, the Commission on Human Security caoeeto discuss issues on the relationships
between human security, human rights and democratle findings of two main research
projects were presented: Amartya Sen’s on “humaurgg and development” and Sadako
Ogata’s (former UNHCR) on “human security in coctfsituations.”

®1 Millennium Report of the Secretary-General of theited Nations Chs. 3-4, (200Qyailable

at http://www.un.org.millenium/sg/report/full.htm.

%2 Raquel FreitasHuman Security and Refugee Protection After Septerhb. A Reassessment
20 REFUGEE4, 36 (2002).

8 UNITED NATIONS DEVELOPMENT PROGRAMME, HUMAN DEVELOPMENT REPORT 1994, at
Chapter 2, p24/5.
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the more refined understanding of the circumstanhbas affect one’s security
which interests me.

| am, of course, fully aware of the importance stidguishing those areas
that necessarily fall outside the realm of asyludaspite their effect on the
security of an individual. For instance, persanabsolute and immediate need of
protection are distinct from those economic migsatitat wish to better their
financial opportunities. Such divisions need to tmade very clear in the
framework provision of the proposed system, beairngnind that the purpose of
an expanded refugee definition is assessment o€ithemstances of departure
without prejudice. Thus, notice should be givenh fact that certain economic
conditions affecting a person’s livelihood are oftenked with, or the result of,
the forces of nationalism, ethnic intolerance, wptead violations of human
rights, and undemocratic governance. These shaildenignored when assessing
an individual’s plight.

The subtlety lies in the ability to assess the uitstances that affect
individual security because factors such as lifealtm, status, wealth, and
freedom are far more complicated than the secwiftpbjects. They require
global and contextual underpinnings. In truth, g of most definitions of
human security is to transcend the dominant ortkgdwadigm that views critical
concerns regarding basic needs or human rightsoddens of interstate politics.
Definers of human security would like to reinsttitese concerns within the realm
of the ethical and the mordl.

The challenge is to move beyond abstract, all epessing exhortations
of human security and focus on specific solutiamsspecific political issues. If
securitzation is confined to vulnerabilities thatsaten state structures alone, then

problems such as civil unrest, famine, ecologieshsters, and cultural disparity

% SeelJef HuysmansThe European Union and the Securitisation of Miignat38 J COMMON
MKT. StuD. 751, 760 (2000).
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would not be given weight. (Unless they had pmitioutcomes that affected the
survivability of state boundarie®’) In relation to the very purpose and cause of
asylum, such a rupture from the reality of problemsuld be fatal to the
progression towards an equitable asylum regime. alAimclusive definition of
human security (with the necessary caveats) woalthtrary to fostering
obscurity, be advantageous to understanding refisgees. It would clarify the
rigid separation between material and non-matefmensions of insecurity. Itis
particularly applicable in contexts of transitiomdachange and, thus, can be seen
as a dynamic concept which allows for the studip@# past, present, and future
are tied together in people’s perceptions of (egusity.

VIl. THE JUSTIFICATION OF HUMAN SECURITY: THE SECURITIZATION OF
AsSYLUM

In mobilizing asylum seekers as referent objectthersecurity dialogue,
attention needs to be paid to the preconceptionasgfum being acause of
insecurity. In this section | clarify why asylumegers are perceived as security
threats. The benefit of such an analysis is toigea better understanding of the
reasons for restrictions in the field of asylumhisTanalysis in turn will help in
the construction of a system which balances theseé protection seekers with
those of the host state, its society, and itsexiisz

Security, as traditionally understood, is premisaedthe need to maintain
an ordered and integrated environment within theitéeial boundaries of a
nation-state. It is the role of the state to pgbtee economic, social, and cultural
welfare of its citizens. In doing so it is neceyse define a community of
citizens and its entitlements. As a result, statetric conceptions of security

% See Mohammed AyoobDefining Security: a Subaltern Realist Perspegtive IDENTITY,
MIGRATION AND THE NEW SECURITY AGENDA IN EUROPE(1993),supranote 54.
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necessarily perpetuate the inclusion-exclusion atminy where identity is
premised on sameness. The State is therefore ethgagindertaking policing
functions to protect its political community froreal or imagined threats. This
form of political organization presumes the threabriginate from other states
(national security concerns) and non-citizens oienal (societal security
concerns). Thus, asylum has emerged in this arersmsystem which impinges
upon the sovereignty of a state (in relation toesubn citizenship) and is
perceived as a threat to the very foundations sithte. Furthermore, and perhaps
more critically, asylum seekers have become threatthe community on an
economic, social, and cultural level. Their “fadteentry, protection, and
integration throw off the feeling of oneness.

The development of the security discourse in mtatio asylum was a
reaction to the challenge asylum regulation posegdublic order and domestic
stability. An expansive asylum regime is, therefaeen as an antithesis to the
traditional understanding of the “Political” withim Westphalian state structure.
Asylum seekers disrupt the supposed harmony ofiarra community presumed
to be culturally homogenous and ethnically cleansdtdhe concept of asylum
encroaches upon welfare issues (maintenance dodlsmuil economic conditions
for its citizens) as well as identity politics ielation to the upkeep of cultural
unity. In effect, the security discourse allowse tAsylum construct to be
combined with internal security issues and politogpaestions on the preservation
of cultural and racial identity. Asylum is repragsd as a threat to the
foundations of the modern political world and trezwwity discourse is used to
accentuate this danger.

A precursor to the declaration of the negative ichpaf asylum is the
ongoing politics of terror present in the backdodmny policy-making process.
As Huysmans correctly notes, an attempt to clask#ytypes of threats provoked

by asylum quickly runs into the distinction betwemal and perceived threats.
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The latter tend to be absurdly paranoid notionthofats or anxiety that can, at
best, be described as xenophobic, and, at worstgburacist®® It is, therefore,
necessary to find an analytical stance that doés@glect or undervalue these
fears while at the same time remains objectivebeltomes vital to distinguish
between those fears that justify securitization dhdse that do not. Jef
Huysmans believes that the security logic seemaigtr the boundaries of reason
by associating all types of problems with migramhich is part of the
propaganda of false perceptions that is very pteseWestern states. “The
security continuum is an institutionalized modepoficy-making that allows the
transfer of the security connotations of terrorisinyg trafficking, and money
laundering to the area of migratiofl.” Refugees and asylum seekers provoke
feelings of insecurity, particularly when presentiecbugh the media, as the threat
is then not only perceived by individuals but by ttus.” As a result, threat
perception becomes a story about instilling fear.

Societal insecurity is the main contributor to tiegative publicity that
surrounds asylum seekers. The security constrotere a world of already
constituted identities and it is from the pointvadw of these threatened identities
(the referent objects) that the world is viewedt id from this subjective
standpoint that the importance of states and sesies not only created but
premised as an unquestionable given. What seeni® tat stake for these
characters is the continuation of their identity.

The particular problem with identity is that & construed as static. The
mutually constitutive relationship between the togf security and the production
and reproduction of identity has not been undetstomr dealt with. “Agents are

created by a unification of smaller units into gdar one. The smaller ones set

% Jef Huysmans\ligrants as a Security Problem: Dangers of Secsiriti Societal Issues
MIGRATION AND EUROPEANINTEGRATION 61 (Robert Miles & Dietrich Thranhardt eds., 1995).
67 Jef Huysmans, ‘The European Union and the Sesaiiiin of Migration,'Journal of Common
Market Studies38:5(2000), pp 751-777, at p760.
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their differences and conflicts aside to become agent.®® Conflicts are moved
to the external environment, thus promoting intelremony. “Hence identity
involves the localization of harmony (inside) arishérmony (outside)®

This circular security tale demonstrates the rdléhe security discourse
in creating and maintaining national identity. $hby securitizing asylum in a
negative light (with asylum seekers as a neced#ngr), the national, societal,
and individual Self is created. “[l]n the modemcarity story, threat definition
creates identity, and this creation of identitycenstituted within a particular
social construct. This construct first centers Wwld upon an identity which
defines itself as being threatened. The threalfits located outside the
identity—in the periphery. Another identity is ated as the source of the threat.
So threat definition creates a self and an otherpnocess in which the definition
of the self depends on the definition of the oth€hus, the creation of the center
and the periphery are interlocked. And, finallyg ttonstruct puts the center in a
position of control. If the center wants to suevivt has to control the
periphery.”

The dialectic of inclusion and exclusion is thudueed to a dialectic of
trust and fear and a two-tiered exclusion mechamssset up for asylum seekers:
(a) they are not allowed a positive identity in thest community; and, (b) they
are also annihilated of their worth. Their identlheing different from the
majority, it is stripped of value.

The security discourse has been used as a toaktidyjthe exclusion of
difference, not because of the quality of the d#fee, but because of the

instability of sameness Societal insecurity is thus a defensive weapad us
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ensure that the Other remains posited outsidedalknrof understanding of the
fearful community.

The premise so far has been that security is alsoanstruct which varies
in meaning depending on the society in which irasmsposed. So, an ethnically
homogenous society may place a higher value orepvieg its ethnic character
than a heterogeneous society, and, as a resulipasyill be regarded as more of
a threat in some societies than in others. Theaanpf the Europeanization
process has been to create further insecuritiesdation to the identity crisis. The
gradual degeneration of national identities ishfertexacerbated by this idea of a
European Identity which cannot as yet be whollyirkf. Thus, the European
Union’s struggle to unite in its diversity is notlped by the added burden of
integrating euro-foreigners.

Asylum has been securitized in the European Unsoa gesult of ongoing
worries about European Union integration, partiduléan the fields of cultural
security and internal security (economic and sycald with regard to the crisis
of the welfare stat8" In effect, the securitization of asylum in ther&ean
Union not only portrays asylum seekers as the westhOther but also sees the
European Union as a synonym for threat. The s@ratibn of the European
Union is occurring independent of the asylum stofijhe European Union is
being represented as a threat to ontological arslegtial security in the lives of
Europeans and non-Europeans. European statesiage forced to balance the
security concerns of border conflicts with intdreructural security concerns
arising within their citizenries. “Traditional fiars of identity are no longer taken
for granted. There is much at stake in the preg&embpe because there is a

certain openness to fundamental changes in theniaegoon of that Europe . . .

d.
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other aspects of instability are that modernityaisstake and that a process of
globalization considerably questions given form#ehtity.”?

Seen from this angle, asylum and security havegeteelationship where
security primarily is used to promote protectiorelss as the Enemy. The
security discourse has, therefore, been used tdiging (and exaggerate) merely
one angle of the asylum issue. The protectionesele&s yet to be recast as the
primary subject of the security debate, and, thus,full potential of the debate
has yet to be realized.

By maintaining a wide scope of application, a f@iance is provided to
third country nationals to acquire just protectioft the same time, such a wide
ranging definition would also allow for a clear frawork of rebuttal. This is
where the use of the security discourse becomeeesting in the construction of
an asylum regime. Those that would refuse an agpic for protection would do
so on the grounds of national or societal secwrdgcerns in relation to the
welfare of their citizens. These host communityrderclaims must prove either:
(a) that an asylum seeker does not fall within gelelines of the framework
provision (see below); or (b) that the host stated the application worthy of
protection but feels that such protection cannoptmided within its territory
(either for financial reasons or for reasons retato the nationality of the asylum
seeker and the composition of its national comnesitr minorities)>

The outcome of this balancing exercise would, afrse, be dependent on
the circumstances and the environment at hand. bulnden of proving the
gravity of the threats or violence suffered would Ionger lie with protection
seekers alone, but be shared with the host stdtis. simply renders the balancing

process more equitable, since the host state basih and means to substantiate

72

Id. at 63.
3 This latter point merits greater consideratiomefation to the responsibility—sharing scheme
that will allow for such rebuttals and accommodaithin other European member states.
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its rebuttal. Compare these resources to thofigeadisylum seeker, who may not
be aware of the requirements, nor have the timedtiress the host community

properly and, consequently, may suffer the detrinoédetention or return.

VIIl. THE STRUCTURE OF THE HUMAN SECURITY THRESHOLD

The final part of this analysis details the twoekapproach. First, the
specific provisions that trigger asylum are listedSecond, an explanatory

framework for host states to assess new circumssasgrovided.

A. Specific Provisions

Obligations arising from international instruments:

The following is a list of provisions drawn frometh1950 European
Convention on Human Rights and Fundamental FreedtBGHR”), the 1984
Convention Against Torture (“CAT”) and the 1966 dmational Covenant on
Civil and Political Rights (“ICCPR”), all of whicpromote third country national
protection.

A host state is obligated to provide protectiorthié asylum seeker has a well

founded fear of:

(a) Persecution on the grounds of race, religmationality, membership of a
particular social group, political opinion—as petice 1(A)(2) of the Geneva

Convention’*

" There seems to be little need to extend this iiefimto persecution for non-Convention
grounds because such an applicant would most plpfabwithin one of the other categories.
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(b) Being subject to torture or to cruel, inhuman degrading treatment or
punishment.

These obligations are included in article 15(b) tbé Qualification
Directive and have been established by article $hefECHR, article 3 of the
CAT and article 7 of the ICCPR. | have introdutkd term “cruel” from article
7 of the ICCPR because it renders the whole cottstnore flexible than article 3
of the ECHR by focusing more on the way the indimgldhas been treated rather
than whether the treatment falls within the torfte. threshold®

Ryzard Piotrowicz has enumerated a number of cistantes that will
instigate protection, under the “’inhuman or degngdreatment category,” which
are worth mentioning here: depending on the cigtances, persons subject to
death row or execution; persons who are frequestigject to unsuccessful
attempts at expulsion or persons in orbit; persams are refused admittance to a
territory as a result of racial discrimination; gens infected with HIV and who
may be deprived of adequate medical care if exghellris amounting to physical
suffering; and, persons facing normal punishmentf offense according to the
legislation of the country concerned, where thisnigiment is arbitrary,
discriminatory, cruel or excessive.

It is important to note that these areas of ptaia, drawn from
international instruments, provide for protectiggaimst expulsion but no formal
obligation to grant specific rights. Specific righshould be included as the
necessary consequence of fulfilling the applicatiateria in the same way as the

cessation clauses are set out.

> SeeRyzard Piotrowicz & Carina Van Ec8ubsidiary Protection and Primary Righ&3 NT'L

& CoMP. L. Q. 107, 120 (2004) (“[T]he scope of the protectiequired goes far beyond torture as
normally understood. It may not be necessaryawdharp distinctions between the various
prohibited forms of treatment or punishment. Thdistinctions depend on the kind, purpose and
severity of the particular treatment.uotingGeneral Comment 7, Apr. 30, 19&®ailable at
http://193.194.138.190/tbs/doc).

®1d. at121.
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(c) A violation of a human right

The Qualification Directive, as adopted, deletes ¢htegory of “serious
and unjustified harm” (proposed draft Com (2001) Sihal, Art. 15(b)) and
replaces it with two particular instances. ArtidiB(a) states that serious harm
consists of the death penalty or execution. Tlees however, other human
rights violations that need to be mentioned here.

First, thosenon-derogable human rightbat are so fundamental that they
would legitimate a claim for non-refoulement andttier protection. These
include those with respect to which derogations reeeer permitted: article 4
(prohibition of slavery and servitude); and artidde(no punishment without
law).”” These have not been mentioned in the Qualifinalivective and need to
be included, especially considering the fact thahan trafficking comes within
the scope of the Convention article 4. The Eurofgéion has recognized people
trafficking as an important immigration issue, asllvas a serious crime posing
grave threats to basic human rigfits Article 7 of the ECHR incorporates the
principle of legality, which prohibits holding anye guilty of a criminal offence
on account of any act or omission that was notraical offence under national
or international law at the time of commission. isTprovision may have few
applications, but it still ought to be includeddrder to comply with international
obligations.

The second area that should be covered is thatrafus and unjustified
harm over and above non-derogable human rightss $hould be construed

restrictively, but the possibility of applying fasylum in such circumstances

" Other non-derogable rights such as article 2 rftite to life—except where lawful acts of war),
and article 3 are already covered. Article 8 (tight to family life) has been included in the
Qualification Directive (article 6).

8 See e.g.Treaty on the European Union, art. 29; Tamperejean Council 1999, conclusion
23; Laeken European Council 2001, conclusion 42jn€id Framework Decision of 19 July 2002
on combating trafficking in human beings.
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should remain open, for instance, when there iskaof flagrant denial of right to
a fair trial (ECHR art. 6§° However, the violation has to reach a certairlef

magnitude to give rise to protection.

(d) A risk to life, safety or freedom from situatis of indiscriminate violence in
situations of international or internal armed cunfl

The Qualification Directive requires an individuatisk amidst
indiscriminate violenc&® Although this is very difficult to establish iitsations
of mass violence or disruption, the Directive waseaded to individualize the
requirement due to the existence of a distinct taany protection regime in
situations of mass influx. Considering that pesstailing within this category
will be able to seek protection for a maximum peéraf two years (Temporary
Protection Directive, art. 4), during which timeeyhwill be able to apply for
asylum (art. 17), this reduction in scope seemsh@ory) reasonable. However,
two problems remain: first, the establishment ofmass influx regime is
dependent upon a Council decision—it will have ® deen how readily and
efficiently such decisions are taken to know whettie individual angle can
suffice; second, two years may not be a sufficiamtount of time for the
conditions of return to be appropriate, and shdddasylum seeker not be able to
apply due to lack of an individuated risk, he oe ghll be sent back to violence.

Thus, this provision should allow for a non-indivaded scope while
reading the circumstances as a whole. Furthernitospuld be understood that
all of the above provisions are to include harnligtéd by non-state agents (as

per article 6(c) of the Qualification Directive)dthe assessment criteria put forth

9 SeeSoering v. United Kingdom, 11 Eur. Ct. H.R. 43814ser. A) (1988).
8 Article 15(c) addresses serious and individualeats to civilian life or person due to
indiscriminate violence in situations of internaid or internal armed conflict.
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in article 4 of the Directive which take into acobuhe applicant’'s personal

circumstances, (including background, age, gerdsith, and disabilities).

Obligations arising over and above those put fodwarnternational instruments:
The specific provisions ought to include some n@nif obligations to
provide protection on compassionate grounds. iBhespecially due to the fact
that such areas of protection should not be lefhational discretion simply
because such grounds are not commonly invokedwar hat yet been recognized.
Those most commonly used compassionate groundsharage of the
applicant, the medical condition of the applicamd the practical issues relating
to the availability of travel documents which ren@&pulsion unacceptable and
contrary to the spirit of humanitarian protectiddompassionate grounds ought to
be perceived as a catch-all which include humaaitagrounds for assistance.

This should be broadly highlighted in the propoBachework provision.

B. The Framework Provision

The framework provision is premised on the follogvistatement: No
member state shall expel, return (“refouler”) orteadite a person to another
state where there is a well founded fear thatpgheson would be subjected to a
violation of his or her human security and thattsacviolation would engage the
Member State’s obligation to secure that right

Two aspects should be considered when assessingxtieat of this
obligation. There should be recourse to certainlifyiag conditions and
exceptions. In both cases, the crux is the aliitgddress the spirit of asylum as
put forth through the human security standard. sTthe following factors should
be taken into consideration in analyzing those sdbat do not fall within the

specific provisions discusssed above:
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the severity of the feared violation must be wethhgainst the probability of
its materialization. In other words, the greatee violation, the lesser the
probability of its materialization should be ne@gsto trigger member state
obligation;

the precise reasons why an individual may face goeton should be
irrelevant for finding that there is a (well founttieear of) persecution;

host states should consider their positive oblogeti under indirect
refoulement. These are situations where therereasonable likelihood that
an asylum seeker (either rejected or sent to atkafk country) will be sent
back to persecution by another stite.

The purpose of the framework provision is to prevebme guidance and

to promote a sense of obligation for those casdscaeered by the specific

provisions. This is in line with the fact that tb@uses of fleeing are neither static

nor completely documented. Thus, it is vital torpote an intelligent system that

is able to adapt to changing political realitieseaving such guidelines out of the

framework would render the introduction of the hunsacurity basis ineffective,

as new circumstances would again be at the mercyatbnal interests and

discretion.

A second role of the framework provision is delieethose cases that do

not fall within the human security threshold. Andi needs to be drawn

somewhere—those that do not fall within the thrédheould be economic

migrants who either suffer a degree of harm tha&sdwot give rise to protection

(i.e., unemployment), or other migrants who inv@rtexaggerate) the effect of

conditions in their home state to allow themseltesseek refuge (“bogus

8 This was recommended by the Human Rights Committe®.S. v Sweden, Communication
No. 149/1999, (2001) 8 International Human Righwspétts 970, § 9. This is particularly
important for preventing the burden-shifting phemoion that seems to be occurring in relation to
alternative options, such as the principle of “safed country,” and (more indirectly) the “inteldna
flight alternative.”
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claims”). These exceptions should be stated clearly smaasto provide a

loophole for states to avoid their obligations. wéwer, it should be borne in
mind that the construction of security is one whéeftails a construction of risk
perceptions which depend on the subjectivity diedént social groups. Thus, the
applications of “bogus refugees” should not beatejeg without a clear overall

understanding of their circumstances and caustseofflight.

CONCLUSION

This paper has attempted to confront the challesfgeendering human
security practical and solution specific. Howeveart of the ethic of the human
security movement is to emphasize the inclusiveraess holism of the term,
which in practice seems to mean treating all istsreand objectives alike. By
introducing a two-track approach | have tried toroa its scope of application to
fit this particular conceptualization of asylum. sibg “human security” to
envelop the current asylum system allows for a &Eite complementary
protection regime to exist side by side with then&&a Convention. The very
need for complementary protection questions themay of the Geneva
Convention. As such, a new mechanism of protegtiost not be limited to gap-
filling but should rather embrace the evolving eaisf asylum. Moreover, a new
mechanism, with an overarching single procedurghbto reduce the possibility
of states legislating out of their humanitarian igdions and into carefully
camouflaged deflection policies. The temporal scopprotection is crucial. If
such a system is to be effective, then the righteairn needs further exploring.
The moral dilemma lies in assessing what circunegtsrwill render return to

country of origin acceptable.
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In analyzing the manner in which asylum has beeurg&ed in the
European Union, it is particularly apparent thatioreal and societal security
issues have been used against the promotion ofea fleaible asylum system. In
my analysis | have not denied the relevance of nlagonal and societal
perspective, but have simply tried to emphasizedb@um as a security issue has
been understood in contra-distinction to asyluna &siman right. In this way, |
hope to have clarified why human security wouldlee most suitable option for
understanding refugees and asylum seekers as vabjeds rather than threats.
My analysis is a deconstructive one and rests erafisumption that we scholars
are not looking at the world from the outside bré eather fully inside it. In
being the story teller, | am presupposing thatddynig a story in a particular way
I will contribute to the production or reproductiohthe social world. Thus, it is
my belief that to securitize asylum in the maniat § have attempted here is to
engage in the reality of the asylum crisis. Furtiere, in vesting the human
security construct within a competitive environmdasylum seekers’ claims
versus States’ counterclaims) | am promoting (oth@es provoking) a more

transparent debate on what is actually at stakegulating refugee law.
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