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CONTRACTS

I. CONTRACTS IN GENERAL


A. What is a contract?
1. R 2d §1 – Contract Defined
a. A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

2. R 2d § 4 – How Promises can be made
a. A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct.

3. R 2d § 2 – Promise, Promisor; Promisee; Beneficiary.
a. A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.

B. Types of Contracts

1. Express

a. Parties expressly agree to certain words and terms.

2. Implied in Fact

a. No express agreement

b. Conduct of the parties implies an agreement from which an obligation in contract can be said to exist.

c. Treated the same way as express contracts .

3. Implied in Law (Quasi Contracts)

a. Not a contract at all.

b. Recovery is where justice so requires.

c. No reference to intentions or expressions of the parties.

d. Duty based on concept of unjust enrichment.

4. Bilateral Contract

a. A promise is exchanged for a promise.

b. Must be mutuality of obligation.

i. Either both parties are bound or neither are bound.

5. Unilateral Contract

a. A promise is exchanged for a performance or something else.

b. Only one promise is present.

c. Person performing is not bound to perform the act, but if she begins, the promise becomes enforceable.

C. Required Elements of A Contract
1. Bargain (R 2d §17)

a. Formation of a contract requires a bargain which includes manifestation of mutual assent and consideration.

b. Some contracts may be formed without bargain pursuant to R 2d §§82-94.

2. Mutual Assent 

a. Takes place through offer and acceptance.

b. Requires that each party makes a promise and/or begins to render a performance.

3. Consideration (R 2d §71)

a. A performance or return promise must be bargained for.

b. May consist of act, forbearance, or changing legal relation.

c. Not necessary in cases of promissory estoppel.

D. Alternatives To Contract
1. Promissory Estoppel

a. No contract created, but promises reasonably induce action or forbearance on the other party’s part and therefore the promise is held binding when necessary to avoid injustice.

b. Reliance is enough to require enforcement even though there was no bargain or consideration.

2. Unjust Enrichment

a. Enforcement allowed in cases where it would be unjust to let a party receive a benefit without having to pay for it.

II. CONSIDERATION: Assuming that there is a sufficiently definite and sufficiently formal agreement, the plaintiff must show that the agreement was supported by adequate consideration.


A. Rules Involved
1. R 2d §17 – Requirement of a Bargain (Consideration is necessary to have a bargain)

a. Except as stated in subsection (2), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.

b. Whether or not there is a bargain a contract may be formed under special rules applicable to formal contracts or under the rules stated in §82-94.

2. R 2d § 71 – Requirement of Exchange; Types of Exchanges (What a promise may consist of (forbearance/act/changing legal relations hip)
a. To constitute a consideration, a performance or a return promise must be bargained for.

b. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

c. The performance may consist of:

i. An act other than a promise OR

ii. A forbearance OR

iii. The creation, modification, or destruction of a legal relation.

d. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.

3. R 2d §72 – Performance of Legal Duty (If you perform a duty you already owe, not consideration unless that duty modified)
a. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

4. R 2d §74 - Settlement of Claims (Forbearing from asserting an invalid claim not valid unless uncertainty as to claim being valid or forbearing party believing claim is valid).

a. Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless:

i. The claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or

ii. The forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid.

b. The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

5. R 2d §79 – Adequacy of Consideration; Mutuality of Obligation (There does not have to be a benefit to the promisor or a loss to the promisee.  There doesn’t have to be equivalent values exchanged.)
a. If the requirement of consideration is met, there is no additional requirement of:

i. A gain, advantage, or benefit to the promisor or a lost, disadvantage, or detriment to the promisee; or,

ii. Equivalence in the values exchanged; or,

iii. “Mutuality of obligation.”

6. R 2d §81 – Consideration as Motive or Inducing Cause (What is bargained for doesn’t have to be what induces that making of a promise and can still be consideration if it isn’t).
a. The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.

b. The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.

7. R 2d §30 – Adequacy of Consideration (Offeror is master of the bargain, setting both consideration and mode of acceptance.) 

8. R 2d §86 – Promise for Benefit Received (Promise in recognition of past benefit binding to extent its necessary to prevent injustice)

a. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

b. A promise is not binding under Subsection (1)

i. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

ii. To the extent that its value is disproportionate to the benefit.

B. Basic Elements

1. Serves to distinguish between promises that are and are not enforceable.

2. Contracts that lack consideration are not enforced.

3. Definition:

a. A bargained for exchange.  Either bilateral or unilateral

i. Bilateral is a promise for a promise

ii. Unilateral is a promise for a performance.

C. Promises to Make a Gift 
1. A gratuitous promise is a promise to give a gift now or in the future.

2. Gratuitous promises always lack consideration because they fail for lack of bargain.

3. Is it an exchange transaction or a gratuitous promise?

4. Donative promises are unenforceable because there is lack of consideration.

a. Exception is promissory estoppel.

5. Hamer v. Sidway (forbearance is adequate even if beneficial)(benefit-detriment test)
a. Case where uncle promises to pay nephew if nephew refrains from drinking, smoking, etc.

b. D’s estate refuses to pay saying to benefit to P, no detriment to D.

c. Reminds that consideration can either involve interest, profit or benefit accruing to one party, OR forbearance, detriment, loss or responsibility given, suffered, or undertaken by the other party.

d. Forbearance is performance.

6. St. Peter v. Pioneer Theater Corporation (changes rule from benefit/detriment to bargained for exchange)(adequacy of consideration)
a. Case where bank lottery held and bank manager refuses to pay money to winner, arguing no consideration because plaintiff didn’t pay anything and if there was consideration, there was a lottery.

b. The sufficiency of consideration lies wholly within the discretion of the one who offers to pay the prize

i. It doesn’t matter how insignificant the benefit may apparently be to the promisor or how slight the inconvenience may be to the promisee.

ii. When a promisor makes a promise contingent on another performing an act he is not legally obligated to perform, an affirmative act by a promisee constitutes consideration for a promise.

c. Promisor must honor all unilateral contracts he initiates even if benefit arising from consideration is minimal.

d. Consideration = signing register; waiting outside for prize. (§30) 

7. Kirksey v. Kirksey (Consideration v. Gratuitous Promise) (Gift not binding when conditions are not bargained for)
a. P writes to D making promise that if P moves from her house to D’s lot, D will give her a place to raise family.  P abandons possessions, moving to D.  2 years later, D requires her to move.

b. Court holds that the original promise unenforceable.

i. D’s promise was a mere gratuity and lacked consideration.

ii. P moving her family is a necessary precondition for her to receive the gift that D offered her.

c. Gifts do not carry consideration, even when acceptance requires the recipient to take efforts and/or make sacrifices.

d. A necessary condition of a gift is not a detriment for a promise.

8. In re Greene (Nominal consideration not binding (sham)
a. P having an affair with bankrupt.  Formal contract signed upon end of relationship, under seal.  In exchange for various promises by bankrupt, P would pay $1.00 and “other good and valuable consideration” as well as releasing bankrupt from any legal claims.

b. Release from “imaginary claims” not binding.

c. $1.00 consideration is nominal, therefore must look to see other consideration.

d. Can’t base consideration on past cohabitation.

e. Substantive goal of consideration is to not allow the enforcement of gratuitous promises even when the parties want to be bound.
f. A written instrument under seal is only presumptive evidence of consideration.

i. Presumption (under the seal) is meaningless unless that which it presumes actually exists.

ii. Since no legally binding consideration actually exists under the contract, the presumption is worthless.

D. Adequacy of Consideration
1. Courts do not generally inquire into adequacy of consideration.

2. Let stand what the parties bargained for.

3. Only interfere where consideration is nominal (a sham)

a. Or an effort to make a gratuitous promise enforceable

4. It is the existence of a bargain that matters, not whether the bargain is equal from the standpoint of the objective observer.
5. Seals are not very effective in the US anymore – nominal consideration.

6. Peppercorn Theory (Comment C §79)

a. A seemingly insignificant act or forbearance in exchange for a seemingly larger money sum will be enforced as adequate consideration.

7. Nominal Consideration Doctrine

a. If there is a bargain in fact, courts do not inquire into adequacy of consideration.

b. Courts don’t like to use this because they would be forced to evaluate consideration, when its worth should be left to the parties.

8. Comment D

a. “Disparity in value…sometimes indicates that the purported consideration was not in fact bargained for but was a mere formality or pretense.”

b. Such sham consideration does not satisfy the requirement of §71.

9. Batsakis v. Demotsis (Adequacy decided by parties to contract / not courts)

a. P loaned D 500,000 drachmae, equivalent to $25 in exchange for $2000 plus interest to be paid upon D’s return to US.  Upon return, D says want of consideration of $1975.

b. Court holds it will not inquire into sufficiency of the consideration when the parties get exactly what they contract for.

c. The inadequacy of agreed to consideration does not void a contract.

10. Wolford v. Powers (Parties free to fix own values to consideration / courts won’t question adequacy)
a. Powers had given promissory note that in exchange for baby being named after him, he would take care of boy.  Five months after baby born, $10,000 promissory note signed.  D’s estate doesn’t want to pay b/c lack of consideration

b. Court holds estimate of value of consideration should be left undisturbed unless there is evidence of fraud.

i. The estimation of value should be left undisturbed unless there is evidence of fraud.

c. Cites several cases

i. Hardesty v. Smith

1. “When a party gets all the consideration he honestly contracts for, he cannot say that he gets no consideration.”

ii. Sturlyn v. Albany

1. “When a thing is to be done by the plaintiff, be it ever so small, this is a sufficient consideration to ground an action”

d. Peppercorn Theory (from notes on case)

i. Another name for the adequacy doctrine.

ii. “A cent or peppercorn, in legal estimation, would constitute consideration”

e. Where a party contracts for the performance of an act that will please him or express his appreciation for a service done on his behalf, there is consideration.

f. POLICY
i. Decision supports Freedom of Contract Theory
E. Past Consideration
1. Generally, the person who performs unrequested services for another does not thereby acquire a right to compensation or restitution, even though performance constituted a cost to the former and benefit to the latter.

2. Moral obligation may support a promise in the absence of traditional consideration, but only if the promisor has been personally benefited or enriched by the promisee’s sacrifice and there is a just/reasonable claim for compensation.

3. Material Benefit Rule

a. There is consideration for a promise if any of the following occur:

i. Promisor receives something of value from promisee.

ii. Circumstances create moral obligation.

iii. Under the circumstances, reasonable for promisee to expect to be compensated.

b. Must have been some expectation of compensation.

4. Mills v. Wyman (A mere verbal promise, without any consideration, cannot be enforced by action)

a. Case where P brings suit against D to recover for care of son (who eventually died) D wrote a letter to P promising to pay him for the expense of caring for his son.

b. Duties of imperfect obligations are not legally binding contracts.

c. D’s promise made out of “transient feelings of gratitude”

d. Promise is legally enforceable only when promisor gains something or promisee loses something.

5. Manwill v. Oyler (By themselves, moral obligations do not serve as consideration necessary to form a legally binding contract)

a. Case where man paid for other man’s farm, alleges D orally agreed to pay him those sums.

b. Moral obligations to pay back are not sufficient.

6. Webb v. McGowin (Material Benefit Rule) 

a. Employer was about to drop heavy block when he sees employer standing below.  Option is dropping block and killing employer or falling with it and severely wound self.

b. In consideration of P’s efforts, D subsequently agreed to pay for care of P for the rest of P’s life.  P sues D’s estate after D died to enforce promise.

c. Where promisee cares for, improves, and preserves the property of promisor without the promisor’s request, material benefit is sufficient consideration for the promisor’s subsequent agreement to pay for the service.( Material benefit rule.
III. OBJECTIVE THEORY OF ASSENT


A. Purpose
1. Mutual assent is required within a contract because it provides an objective standard (reasonable person standard) to determine whether a promisor intends to be bound.

2. The objective determinate of assent is what meaning a reasonable person would ascribe to the words and actions of the parties.

3. If an alleged promisor’s words and conduct are of the sort that normally would indicate to a reasonable recipient that the promisor intends to be bound, then the promisor will be bound notwithstanding any secret, or subjective intent not to be bound.

B. Rules on Assent
1. R 2d §17 Requirement of Bargain (need a manifestation of mutual assent)

2. R 2d §18 Manifestation of Mutual Assent
a. “Manifestation of mutual assent to an exchange requires that each party either make a promise or begin to render a performance”
3. R 2d § 20 Effect of Misunderstanding (no manifestation of mutual assent to an exchange if the parties attach materially different meaning to their manifestations)

a. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations
AND
i. Neither party knows or has reason to know the meaning attached by the other
OR
ii. Each party knows or each party has reason to know the meaning attached by the other.
b. The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if:
i. That party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party
ii. That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.
4. R 2d. §22 Mode of Assent: Offer and Acceptance (manifestation of mutual assent usually is by offer and acceptance, but can be made without either)

C. Theories on Assent (Moral Grounds of Keeping Promises)
1. Autonomy (Will) Theory

a. Fundamental purpose of contract law is to give effect to the intentions of the parties.

i. It is the party’s free choice, which makes the contract binding, and determines interpretation and results in event of breach.

b. Obligation to keep a promise is grounded in respect for individual autonomy.

2. Reliance Theory

a. When a contract is made, parties rely on the promise, often changing what they would do.

b. When promise broken, the reliance represents a harm to the promisee caused by the breach of promise.

i. Problem – promising is more than just truthfully reporting present intentions, b/c you can change your mind, but you can’t break your promise.

3. Instrumental Theory

a. People enter into contracts b/c they believe they will make them better off.

i. Contracts are efficient and ought to be supported.

ii. Promise making benefits the parties and society by allowing them to shift the risk of uncertain events to the party who can bear the risk at the least cost.

D. Subjective v. Objective Theory
1. Subjective Theory (Old Rule)

a. Dominant until around 1900

b. Requires a “meeting of the minds” of parties to a contract before the contract is legally binding

c. Outward manifestations very insignificant.

d. Problems when events arise from contracts that are unforeseen.

2. Objective Theory (Default Rule)

a. Doesn’t rely on actual intentions of parties.

b. Contractual obligation imposed based on what a party reasonably believes was said and done, rather than what was intended.

c. Places liability on the party with the comparative advantage in preventing or minimizing the likelihood that a misunderstanding will arise.

1. It is cheaper for the party with the most information about the misunderstanding to prevent the misunderstanding.

d. If the manifestation is at variance with the mental intent, it is the expression that is controlling.

1. Doesn’t rely on actual intentions of parties.  Not mutual assent, but manifestation indicating such assent.
E. Role of Assent in Contract law.
1. To distinguish the culminating moment of agreement from all the previous bargaining activity.

2. To protect the agreement arrived at from any effort by either party to start the bargaining process up again.

 F. Lucy v. Zehmer (Applies objective theory of assent)

a. Zehmer promises to sell from to Lucy while out at bar.  Zehmer claims offer was a joke, but he signed a note and had his wife sign it too.  Neither party was too intoxicated to not realize this was a serious transaction.

b. Objective test = Lucy was reasonable when he assumed that this was a serious business transaction.

c. Outward manifestation rather than undisclosed intentions control whether a contract was made.

IV. Assent Through an Agent 

A. Basics 
1. Agency is the fiduciary relationship which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control.  The relation exists if and only if the fiduciary is subject to the continuous direction of the one on whose account he acts.

a. Agency relation exists IF both parties share understanding in which fiduciary is subject to directions of principal.

b. Continual subjection to will of principal is distinguishing feature.

B. Types of Authority
1. Actual Authority

a. Present if by the principal’s words or conduct, a reasonable person in the agent’s position would believe that the principal had so authorized him to act.

b. Most actual authority is not express, but implied from “words used, from customs and from the relations of the parries.”

2. Apparent Authority

a. This involves a third party.  It is present if the words or conduct of the principal would cause a reasonable person in third party’s position to believe that the principal had so authorized the agent to act.

b. Closely associated with actual, but different.

c. Third party does not know of limitations placed on authority of agent by principal.

iii. Ex / Manager or Treasurer of a company.

3. Distinction between actual and apparent authority

a. Actual and apparent authority conflict where agent has not actually been given the typical degree of authority that an agent in his position usually has and a third party deals with the agent knowing only the agent’s position but not the special limitations placed on agent’s authority by principal.

4.  Inherent Authority

a. Not recognized in all jurisdictions, but is recognized by R2d Agency.

b. Not derived from authority or apparent authority

c. Derived from the characteristics of the agency relationship

d. Exists for protection of persons harmed by or dealing with an agent.

e. Customary scope of authority, arises because we think principal should be liable.

5. General Agents

a. Agents authorized to conduct a series of transactions involving a continuity of service without receiving instructions from the principal for each and every transaction.

b. Undisclosed Principal

i. A principal is undisclosed if his agent, in dealing with a third party, purports to be acting on his own behalf.

ii. An undisclosed principal may be liable for acts he has forbidden a general agent to perform

c. Makes possible modern corporations: general agents have authority to act, but if they harm third parties, the principal from whom they act will be accountable.

d. For better or worse, agency is an absolute, binding relationship.

i. Principal should not benefit from work of general agent without suffering consequences of agent’s zealous mistakes on his behalf.

6. Distinction between apparent and inherent authority

a. Inherent authority is a type of apparent authority, as there are many things a party can do to give the third party the belief that a principal’s agent has sufficient authority.  Greatest among these is the power of position, rather than specific communication to the third party.

b. Agents are instruments of the principals intent and these rules of agency are not intended to harm principals, but help them because otherwise a third-party would have to check with the principal every time that they deal with one of the agents.

c. In deciding whether the agent had actual, apparent, or inherent authority, the court uses the objective theory of what a “reasonable person” would have perceived of the principal’s actions. 

C. Ratification:
1. Even if the agent has no sort of authority, the principal will be bound to a third party if the agent purported to act on the principals behalf AND the principal, with knowledge of the material facts either

a. Affirmed the agent’s conduct by manifesting an intention to treat the agent’s conduct as authorized (EXPRESS RATIFICATION)

b. Engaged in conduct that was justifiable only if he had such an intentions (IMPLIED RATIFICATION)

2. Ratification only has to be objectively manifested, not communicated

d. Must occur before third party has withdrawn

i. Otherwise, agreement is terminated or situation has so materially changed that it would be inequitable to hold third party liable.

ii. Ex / Where agent is authorized to sell only for cash, but agent takes a check for goods and principal then cashes check.

D. Electronic Agents (UCC Article 2 and Draft Article 2B)
1. “A contract may be made in any manner sufficient to show agreement, including by offer and acceptance by the operations of an electric agent which recognizes the existence of a contract.”

a. Electric agent = a computer program or other electronic or automated means used to independently initiate an action or to respond to electronic messages or performances.

b. A term is assented to by an electronic agent if after having had an opportunity to review it:

i. Authenticates the record or term

ii. Engages in operations that the circumstances clearly indicate constitute acceptance

c. Manifestation of assent may be proved in “any manner, including a showing that a procedure existed by which a person or an e-agent must have engaged in the conduct or operations in order to obtain, or to proceed with use of the information.”

d. Must clearly indicate consent
V - OFFER AND ACCEPTANCE
A. There is no legally binding agreement until an offer is made and then accepted.

B. Offer v. Solicitation
1. Coase Theorem

1. Idealized Bargain Situation is where:

1. The legal rights of the parties are well defined and marketable

2. There are no transaction costs to borrowing.

3. The parties are informed.

2. Rules dealing with offer:

1. R 2d § 24 Offer Defined
1. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

2. R 2d §26 Preliminary Negotiations (Invitation to solicit an offer   
            v. offer)
1. A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

3.  R 2d §36 – Methods of Termination of Power of Acceptance
Offeree’s power of acceptance is terminated by any of the following:


Reject or counter offer by offeree


Lapse of time


Revocation by offeror


Death or incapacity of offeror/offeree

Offeree’s power of acceptance is terminated by non-occurrence of any condition of acceptance under terms of offer.

3. Two essential elements required for a bargain:

i. Intent to enter into a bargain.

1. Offer v. invitation to deal: an offer to make an offer is not an offer and an offer to enter into preliminary negotiations is not an offer.

2. If the statement gives a definite sign that they are willing to do something, then it will be construed an offer.

a. A form letter will generally be seen as an invitation to deal rather than an offer.

b. A deal that gives the offeror the final authority to close cannot be seen as an offer.

ii. Certainty and definiteness of terms to allow offeree to know what is being agreed to.

1. If essential terms (price, quantity, subject matter) are present, the court will use these as intent to determine if intent was present.

4. Ads and solicitations are generally not offers.

i. Ads invite someone to make an offer, they are not offers themselves.

ii. Newspaper ads are generally not considered offers, but solicitations.

1. If the ad contains words expressing the advertiser’s commitment or promise to sell a particular number of units or sell them in a particular manner, there may be an offer.

2. Public policy says no to vague ads that waste customer’s time

a. If only specific contracts are enforced, then customers will be able to rely on specific ads.

5. If person asks for immediate acceptance, his request is an offer (Fairmont Glass Works v. Grunden-Martin Woodenware Co.)

6. Commercial offers

i. “Quotation” implies the reservation of a right on the supplier’s part to accept or reject customer’s orders more or less at will.

ii. As a general rule, it is the order itself that constitutes an offer, and the purchaser who plays the role of the offeror. 

6. Lonergan v. Skolnick (Offer v. Solicitation of Offer)

iii. D writes to P describing a piece of land advertised in paper.  After several letters, D writes “form letter” describing land, bottom price and requests fast action.  D writes to P asking fast action.  D sells to someone else two days before P gets last letter.  P then sends money to D for property.

iv. Court holds the letters were merely solicitations for offers, and unenforceable.

1. D’s letters were “not intended as an expression of fixed purpose to make a definite offer, and was sufficient to advise the P that some further expression of assent on the part of D was necessary.

v. Subjective Test : No meeting of the minds.

7. Lefkowitz v. Great Minneapolis Surplus Store (Offer v. Solicitation)
i. D places ad in newspaper for discounted furs, saying 1st to appear at store could purchase coat for $1.  P arrives, told house rules make it apply only to woman.  Next week, different add where definite worth of item noted.  P again told house rules.

ii. The ads in this case were clear, definite and explicit, leaving nothing open to negotiation.

1. Only specific actions, no further negotiations were requested.

iii. D had right to modify offer anytime before P’s acceptance, but not after.

iv. First ad, definite worth not listed (/ not an offer.

C. Acceptance 

1. Basics

i. A voluntary act of the offeree whereby he exercises the power conferred on him by the offer, and thereby creates a set of legal relations called a contract.

ii. Offeror is master of his offer.

1. Offeror can insist upon substantive terms of deal and dictate manner of acceptance.

2. Rules Dealing with Acceptance

a. R 2d §50 Acceptance Defined; Acceptance by Performance;    
            Acceptance by promise.
i. Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.

ii. Acceptance by performance requires that at least part of what the offer request by performed or tendered and includes acceptance by a performance which operates as a return promise.

iii. Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

b. R 2d §56 Preliminary Negotiations (Can’t accept solicitation for offer) 

c. R 2d §30 Form of Acceptance Invited (Can accept by words or actions, in any manner reasonable)
i. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.

ii. Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.

iii. Default rule is that offer can be accepted in any manner that is reasonable in the circumstances.
d. R 2d §32 Invitation of Promise or Performance (Offeree may choose either to accept by promise or by performance.)
i. In case of doubt, an offer can be accepted by promising or performing what the offer requests, per offeree’s choice.

e. R 2d §62 Effect of Performance by Offeree Where Offer Invites   
      Either Performance or Promise (When offeree has option of either,  

      The beginning of performance is an acceptance by performance and

      operates as promise to complete performance)

The tender or beginning of invited performance operates as an acceptance by performance.

Such an acceptance operates as a promise to render complete performance.

f. R 2d §54 Acceptance by performance; Necessity of Notification to Offeror (Unilateral Contracts – Acceptance Does Not Have To Be Communicated)
i. No notification necessary unless requested in offer.

ii. But if offeror does not know about the performance in reasonable time, offeree must exercise reasonable diligence to notify the offeror of acceptance.

iii. Offeror is not bound until acceptance is effective.

g. R 2d § 56 Acceptance by Promise; Necessity of Notification To Offer (Bilateral Contracts – Acceptance must be communicated
i. Offeree must exercise reasonable diligence to notify offeror OR

ii. Offeror must receive acceptance seasonable.

h. R 2d § 60 Acceptance of Offer Which States Place, Time or Manner of Acceptance (Where the offeror clearly states a specific method of acceptance, the offeree must them abide by those terms to accept offer).
i. If offer prescribes certain terms of acceptance, must be complied with to create contract.

ii. If terms are just suggested, another method of acceptance is OK.

i. R 2d § 69 Acceptance by Silence or Exercise of Dominion
i. Where an offeree fails to reply to an offer, his silence and inaction operate as acceptance in the following cases only:

1. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

2. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

3. Where because of previous dealing or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

ii. An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful against the offeror, it is an acceptance only if ratified by h im.

j. R 2d § 63 Time When acceptance Takes Effect (Unless otherwise noted, acceptance made in manner invited by offer is operative as soon as it leaves offeree’s possession, without regard to whether offeror receives it.)
i. Does not include acceptance under option contracts.

1. Acceptance under option contract not operative until received by offeror.

ii. Mailbox Rule
1. Some courts now b/c of postal rules require receipt of acceptance by offeror

iii. Acceptance completes manifestation of mutual assent as soon as out of offeree’s possession, without regard to whether it ever reaches offeror.

k. R 2d §66 Acceptance must be Properly Dispatched (If sent by mail, must be properly addressed and precautions for safe transmission must be taken)
i. Address it properly and send it like other similar messages.

l. R 2d §36 Methods of Termination of the Power of Acceptance (Can be terminated in 5 ways)

i. Rejection or counter-offer by offeree OR
ii. Lapse of time OR
iii. Revocation by the offeror OR
iv. Death or incapacity of the offeror or offeree.
v. Non-occurrence of any condition of acceptance under the terms of the offer.
1. If an offer is made in conversation, it is ended at end of conversation unless otherwise stated.
m. R 2d §45 Option Contract Created By Part Performance or Tender ( Unilateral contract becomes option contract at commencement of performance, making offer irrevocable)
n. R 2d §41 Lapse of Time (Offeree’s power of acceptance terminated at time specified.  Where no time specified, at reasonable time based on facts of each case)

i. Power of acceptance terminated at time specified in offer.
ii. If no time specified, acceptance terminated at end of reasonable time, depending on circumstances.
o. R 2d §42 Revocation by Communication from Offeror Received by Offeree (Power of acceptance ended when offeror manifests his intentions not to enter into proposed contract)

i. Power of acceptance terminated when offeror revokes the offer.
p. R 2d §43 Indirect Communication of Revocation (Power of acceptance terminated when offeror takes definite action inconsistent with an intention to enter into proposed contract)

i. Offer is revoked when offeror takes action inconsistent with intention to enter into a contract.
q. R2d § 35 Offeree’s power of Acceptance (Must be used before revocation of offer)
i. Offer gives offeree continuing power to complete manifestation of mutual assent by acceptance of offer.
ii. Contract cannot be created by acceptance of an offer after power of acceptance has been terminated under §36
r. R 2d § 38 Rejection (Power of acceptance terminated by rejection)
i. Offeree’s power of acceptance is terminated by his rejection of offer.
1. Exception: where offeror has manifested contrary intention.
ii. Manifesting intent not to accept offer is rejection, unless offeree manifests intention to take offer under further advisement.
s. R 2d § 39 Counter-offer (terminates power of acceptance)
i. A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.
ii. An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.
t. R 2d §46 – Revocation of General Offer (newspaper ad, offeree’s power of acceptance terminated when public notice of offer termination is made)
i. Where an offer is made by advertisement in a newspaper or other general notification to the public or to a number of persons whose identity is unknown to the offeror, the offeree’s power of acceptance is terminated when a notice of termination is given publicity by advertisement or other general notification equal to that given to the offer and no better means of notification is reasonably available.
u. R 2d § 59 Mirror Image Rule
i. A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter offer.
D. Cases relating to methods of acceptance
1. Evertite Roofing Corporation v. Green (Reasonable Time to begin act)
a. Agreement signed to re-roof, setting out in detail work to be done and a credit plan.  Because of credit plan, D told delay would occur.  Evertite is offeree, Green offeror by terms of K.  K provides that acceptance is in form of commencing performance of the work.  Doesn’t specify a time limit.

b. Court holds that P had begun to perform with loading of trucks and that D’s had not given sufficient notice of withdrawal of offer.

i. Offer became irrevocable upon commencement of performance.

c. P’s acceptance came within a reasonable time period.

i. Reasonable period of time determined by nature of contract, usage of business, other circumstances.

ii. Loading of the trucks constitutes performance, didn’t have to start construction.

d. P set up contract so it was offeree.  They also wrote the contract.

i. (/ D in a no=win situation because they did not write the contract and they did not have the power to demand notice of acceptance by P.

e. An offer that does not specify a time limit remains open for reasonable time (unless revoked)

f. Anytime acceptance is not specifies, default to standard forms of acceptance (verbal or performance)

E. Contractual Liability in Complex Business Negotiations
1. Basics

a. No clear offer and acceptance in sophisticated business transactions.

i. i.e. mergers and acquisitions

b. Months-long negotiations culminate in “agreement in principle” or working agreement between the principals.

i. Agreement in principle has objective of arriving at final agreement to be signed and executed.

c. Look at intent of parties to determine when they are bound in a complex transaction.

i. Either written agreement is merely a memorialization of agreed upon terms, OR no binding obligation exists until final written agreement executed.

d. Four-Factor Test (From R.G. v. Hardart)

i. Expression of intent

1. Whether party reserves right to be bound only by signing written contract.

ii. Partial Performance

1. Acceptance of partial performance by party disclaiming contract indicates that it understands a contract is in effect.

iii. Open Terms

1. Whether there were open terms left to negotiate, so that only signing written agreement remains.

iv. Transactional Norm

1. Whether requirement of written contract is norm rather than the exception.

e. Courts can find:

i. Binding Agreement

ii. No Binding Agreement

iii. Preliminary Binding Agreement

1. Agreement to precede in good faith

f. Policy Concern

i. Imposing liability too early and starting “chilling effect”

2. Rules

a. R2d §22(2) – Mode of Assent: Offer and Acceptance
i. A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.

b. R2d §27 Existence of Contract where written memorial is contemplated
i. Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.

1. Manifestations of assent that are sufficient to conclude a K will not be prevented doing so only because parties also intend to adopt a written memorialization.

2. However, circumstances may show that agreements are preliminary negotiations.

3. International Telemeter Corp. v. Teleprompter
a. Settlement deal ready to be signed between P and D.

b. Enforceable agreement

c. Preliminary negotiations showed manifestation of intent to be bound.

d. Agreement was all but formalized, so it was an enforceable agreement: both parties with intent to be bound.

i. No issues left about which to bargain.

e. Need clear and convincing proof of intent to be bound before contract signed.

f. Default rule
i. A contract is not binding until a closing with signatures and a delivery, but an agreement could be determined prior to that with “clear and convincing” evidence of an intent to be bound prior to closing.

4. R.G. Group v. Horn and Hardart Co. (Four Factor Test)
a. No enforceable agreement

b. P claimed to have oral contract with BoJangles and D, its parent company, to own/operate fast food franchises.

c. Court ruled that parties intended to be bound by agreement only after it was put in writing and signed.

d. Four Factor Test (Expression of intent, Partial Performance, Open Terms, Transactional Norm) failed.

i. Contract stated that the final contract had to be in writing.

ii. No partial performance by either party.

iii. Issues of territory boundary and development schedule were still subject to negotiation.

iv. Types of agreement in this case is written usually.

5. TIAA v. Tribune Corp (Preliminary Binding Agreements)
a. Binding Preliminary Agreement

b. D wanted loan from P, D wanted to use offset accounting, negotiations after commitment letter fell apart because of dispute over offset accounting.

c. Real issue was drop in interest rates.

d. A preliminary binding agreement exists when mutual commitment to a contract on agreed major terms exists, while open terms still remain to be negotiated.

e. Court applies four-factor test

6. Texaco v. Penzoil
a. Is Texaco liable for tortious interference with contractual relations between Getty and Penzoil (yes)

b. Was there a binding agreement between Getty and Penzoil?

c. Apply four-factor test.

F. Revocation, Option Contracts
1. Rules of Revocation

a. Offeree is free to revoke an offer anytime before the offeree accepts.

b. Offeree’s power of acceptance will be terminated by:

i. Rejection (R 2d §38)
ii. Counter-offer (R 2d §39)

iii. Non-mirror image response (R 2d §59)
iv. Lapse of Time (R 2d § 41)
v. Revocation by the offeror (R 2d §§ 42, 43)
vi. Death or incapacity of the offeror or offeree (R 2d § 36, 48)
vii. Nonoccurrence of any condition of acceptance under the terms of the offer (R 2d §36)
viii. Offeror manifesting an intention not to enter into a proposed contract (R 2d § 42)
ix. Offeror taking definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect (R 2d §43)
c. Public notice termination(R 2d § 46)
i. If an offer was made through public notice, it can be revoked in the same way.

ii. It does not matter that someone who saw the offer might not see the revocation, so long as the manner of notice was the same in each case.

2. Option Contracts

a. R 2d §87 – Option Contracts
i. An offer is binding as an option contract if it:

1. is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

2. Is made irrevocable by statute.

ii. An offer which the offeror should reasonable expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice

b. Legal formalism to overcome common law rule requiring consideration.

i. People put down money for call options or put options
1. Call option

a. Offer to sell

b. Buyer has right to buy at fixed prices.

c. Insures against price increasing.

2. Put option

a. Offer to buy

b. Seller has right to sell at fixed prices

c. Insures against price increasing.

ii. In certain transactional context between merchants, formalism makes promises enforceable.

iii. No need for consideration to prove that promises of merchants are not gratuitous.  Presumed to be executory.

c. If offeror promises to keep offer open for a specified time and offeree pays him for this promise, the offer is irrevocable during that time.

d. Most common is where A pays B to make B’s offer irrevocable.

i. Drennan is common law rule (subcontractor liability)

e. In sale of goods, merchant’s “firm offer” is treated as an option contract.

f. For services, options are generally purchased with payment.  Fixes price until certain date.

g. For sale of goods, options are generally open for without payment.  Prices still fixed until certain date.

h. Mailbox Rule
i. Acceptance of option contract effective when it is received by offeror.

i. Receipt Rule
i. Revocation of offer does not become effective until offeree actually receives the letter communicating the withdrawal.

3. Irrevocable Offers

a. Offers irrevocable when:

i. Reliance is substantial and enforcement of offer is necessary to avoid injustice.

b. Reliance

i. Offeror may revoke without liability, if offeree has not already manifested acceptance.

ii. Revocation terminated power of acceptance.

c. Option contracts are generally irrevocable offers

i. Firm offers for goods and construction bids.

d. Unilateral offer(R 2d §45)
i. Once offeree starts to perform offer becomes an option contract

e. Revocation effective when received either directly or indirectly.

i. R 2d §42,43,46
4. Unilateral Offers

a. R 2d §45 – Option Contract Created by Part Performance / Tender
i. Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

ii. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

b. Created when offeree begins invited performance.

c. Beginning performance creates option, completing performance creates obligation.

d. Offer must be held open for reasonable time to complete performance, but offeree does not have to complete performance.

5. Merchant Form Offer

a. UCC §2-205 – Firm Offers
i. An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be hold open is not revocable, for lack of consideration, during the time stated or if not time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

b. General

i. Does not impose offer-acceptance paradigm

ii. Recognizes any manner of expression of agreement.

iii. Agreement is valid despite open terms.

iv. Must be signed and in writing.

v. Can lack consideration.

c. Firm offers do not have to be supported by consideration as long as they are characterized as such and expressed in signed writings.

d. UCC §2-206 – Offer and ct, Acceptance in Formation of a Contract
i. Shipment of goods can be proper means of acceptance.

ii. For protection of both parties, essential that notice follow in due course of beginning of performance (as acceptance) to constitute acceptance.

6. Cases relating to revocation and option contracts

a. James Baird v. Gimbel Brothers (No option Contract)

i. D is subcontractor, makes general bid.  P relies on D’s bid in calculating larger job bid.

ii. D sends out notice revoking bid.

iii. Court holds that:

1. No valid contract because the offer was timely revoked on the same day.

2. Plaintiff had not accepted D’s bid by relying on it in calculating the larger bid.

3. Language of D’s offer said that acceptance could only be made after general contract was awarded

iv. Power of acceptance had been terminated by revocation of offer. 

v. Issue is that P is wrong to rely on D’s bid because P could only rely once he had accepted D’s offer.

1. No promissory estoppel because D sent P a note revoking offer before P relied on it and this is not a gratuitous promise. 

b. Drennan v. Star Paving(Option Contract)

i. P is bidding on job and uses D’s bid to make his final bid.

ii. D informs P that he has to change bid, but this is after acceptance of general bid.

iii. P’s reliance made D’s offer irrevocable option contract.

1. When a party relies upon the offer of another, that reliance makes the offer irrevocable (R 2d §§45,90)

iv. Policy is to place risk of regret on the subcontractor/offeror.

c. Reconciling the two cases.

i. Language present in Gimbel that wasn’t present in Drennan.

ii. Subcontractor doesn’t try to argue mistake in Gimbel, does in Drennan.

iii. Timing difference in notification of mistake.

d. Extra legal sanction of industry can be effective here.

G. Definiteness (needed along with consideration and assent)

1. Rules

a. R 2d § 33 – Certainty
i. Manifestation of intention can’t be accepted for contract formation unless terms of contract are reasonable certain.

1. Reasonable certain if:

a. Terms provide basis for determining existence of breach and its remedy.

ii. If one or more terms left open or are uncertain, that may show a manifestation of intent to not make an offer yet.

b. UCC § 1-205 – Course of Dealings
i. When written contract is unclear, meaning of agreement should be determined by looking at sequence of parties’ conduct previous to the agreement.

c. UCC § 2-204 – Formation in General
i. Contract for sale of goods can be made in any manner sufficient to show agreement, including conduct.

ii. Doesn’t matter if exact moment of making deal is unknown
iii. If missing terms, agreement still valid IF:

1. The parties intended to enter into a binding agreement.

2. There is reasonably certain basis for granting remedy.

d. UCC §2-305 – Open Price Term
i. If parties intend to be bound, but don’t set price, the price is a reasonable price.

ii. Price to be fixed by one party is in good faith.

iii. If parties don’t intend to be bound until price is agreed upon, then no contract.

2. General

a. Common Law – Any indefiniteness makes a contract not binding.

b. UCC = Contracts must be sufficiently definite to be enforced.

i. K must be sufficiently definite.

c. Court reluctant to enforce indefinite contract because:

i. They cannot set damages or remedy if the terms are too indefinite.

ii. Issue of intent and implications upon freedom of contract.

iii. Can’t know what the expected benefit was.

iv. If so indefinite, did parties intend to contract?

d. Two most important gap-fillers which govern unless specified otherwise

i. Reasonableness

ii. Good Faith 

e. What is needed (express or implied) for a contract to be sufficiently definite:

i. Parties’ names.

ii. Subject matter

iii. Time for performance

iv. Price

3. Cases

a. May Metropolitan Corporation v. May Oil Burner Corp.
i. P was a dealer of D’s oil burners; D decided he didn’t want P to be distributor any more, so makes a quota to sell that was not in line with past quotas.

ii. Court holds that it is possible to set quotas based on parties’ course of dealings.

iii. CUSTOM enough to render an indefinite term sufficiently definite.

b. Joseph Martin Deli v. Schumacher 

i. Case where P rented property from D with a renewal clause permitting renewal in 5 years at a rent “to be agreed upon”.
ii. Court holds that an “agreement to agree” on future rental not enforceable.
iii. Different from May in that there is no Custom and the K didn’t give a way to calculate reasonable rent.
c. Cobble Hill Nursing Home v. Henry and Warren

i. Option contract with the criminal trying to get his property back.
ii. Important here is that the agreement to agree was sufficiently definite because the price term could be determined objectively by a 3rd party as specified in contract.
VI – PROMISSORY ESTOPPEL 

A. General
1. Alternative to contract as a claim for performance.

2. Increases chances of P getting past summary judgment.

3. Purpose

a. To compensate a promisee where he has reasonable relied on a promise by incurring costs in the expectation that the promise would be fulfilled.

b. Promise must induce reasonable reliance and must be definite and substantial in character in relation to the remedy sought.

4. Categories

a. Family promises – Seldom Enforced.

b. Charitable Subscriptions – Often Enforced, but would institution want it so?

c. Promises to insure – Often Enforced.

d. Retirement Benefits – Often Enforced.

e. Preliminary Negotiations – Seldom Enforced.

5. Four requirements:

a. A promise (usually clear and unambiguous)

b. Promisor should reasonable have expected the promise to induce action or forbearance.

c. A reliance

d. Injustice which could only be avoided by enforcement of the promise.

6. Factors to determine if injustice present.

a. Reasonableness of reliance

b. Reliance of a definite and substantial character.

c. Measure of detriment.

d. Formality of the promise.

e. Extent to which functions of formality are met by context.

f. Extent to which other policies are relevant.

g. Evidentiary, Cautionary and Deterrent functions

7. Damages in Promissory Estoppel

a. P is usually placed in the position she would have been in had the promise never been made

b. In rare circumstances (i.e. innocent party forgoes definite opportunity cost while relying on promise), P may be placed in position she would have been in had the contract been enforced.

c. Generally specific performance or expectation damages.

B. R 2d § 90 – Promise Reasonable Inducing Action or Forbearance
1. A promise which the promisor should reasonable expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only be enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

2. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.

C. Intrafamilial Cases – Not enforced b/c of lack of social desirability.

1. Haase v. Cardoza (No Reliance, no enforcement)

a. Case where Husband dies and wife promises to pay sister $10,000 as per her husband’s wishes.  She starts a monthly payment scheme, but stops after 8 months.

b. Court holds not enforceable

c. To be enforceable, an informal promise must be accompanied by some past consideration or there must be some subsequent changes of position in reliance on the promise.

2. Ricekts v. Scothorn (Reliance, enforcement)

a. Case where grandfather want to make granddaughter set for life.  He agrees to pay her sum, she still works, but is given freedom not to.  He dies, she sues to get money from estate.

b. Court holds that equitable estoppel applies here.

i. Where there is detrimental reliance, lack of consideration doesn’t prevent enforcement of contract.

1. With note, grandfather influenced her to alter her position in the expectation that note would be paid when due.

c. Promissory estoppel is designed to insure that those who reasonably rely will not end up in worse positions for relying on the promise.

D. Employment Cases – Generally enforced.

1. Feinberg v. Pfeiffer
a. Case where employer makes gratuitous promise to give retirement benefits to P.  P retires few years later on reliance of D’s promise.  New management at company stops payments

b. Court holds that contract is enforceable because the plaintiff’s reliance on the promise led her to quit her job and now she is too old to get new work.

c. Factors considered

i. Promise was formal

ii. She relied on it (forbore other employment)

iii. Reliance was reasonable (due to formality)

2. Hayes v. Plantation Steel
a. Case where P announced intention to retire 7 months before retirement and a week before retirement, the D promised to give retirement benefits to P.

b. Court rules no promissory estoppel

i. No inducement of reliance.

c. No consideration either.

3. Helmick v. Cincinnati Word Processing
a. Case where P told of job security if she stayed at job, so she doesn’t look for other jobs. Discharged 6 months later.

b. Court rules enough to get past 12(b)(6) motion.

i. Where detrimental reliance can be shown, employer’s pledges of job security to employee-at-will are an enforceable alteration of employee-at-will status.

c. Dissent points to policy considerations that firms will not give job performance reports anymore.

E. Charitable Subscriptions
1. Difficult to prove reliance, but R 2d §90(2) says that you don’t have to prove that promise induced action/forbearance.

2. Salisbury v. Northwestern Bell Telephone Co.
a. P trying to establish college in Iowa and solicited pledge card subscription in form of letter from D for $15,000.

b. Court rules that a charitable subscription is binding without consideration or detrimental reliance.

c. Policy argument of making projects possible which wouldn’t come about if you couldn’t rely on promise.

3. Congregation Kadimah Toras-Moshe v. DeLeo
a. Not bound in oral promise.

b. Decedent made oral promise for $25,000 contribution to synagogue.

c. Policy argument that if you make these enforceable, you lead to slippery slope.

d. Even though R 2d §90(2) dispenses with absolute requirement of reliance in charitable subscriptions, the official comments illustrate that these are relevant considerations.

F. Preliminary and Incomplete Negotiations Cases

1. General

a. If court finds no agreement, but finds promise on which other party relied, then case survives summary judgment.

b. Promissory estoppel claims on preliminary negotiations are now commonplace, and get to jury more often than not.

2. Hoffman v. Red Owls Stores (Promissory Estoppel applicable)

a. Series of promises that P relied on to his detriment thinking he would get a franchise of the food store.

b. Court holds that preliminary negotiations are enforceable where the potential franchisee expended significant sums of personal money, moved his family and sold his business.

c. This case, D foreseeably induced P’s detrimental reliance, and injustice would result without compensation.

i. D knew that P was taking actions based on its suggestions and promises.

1. (/D knows it is inducing reliance.

d. Promises being relied on do not need to be as comprehensive in scope as an offer.

e. This case, unequal bargaining power.

3. Miglin v. Gottex
a. P and D entered into negotiations that culminated in agreement signed by P, but not by D.  P develops and ships product, D doesn’t market it.  Agreement had clause making it not binding until both sign.

b. Court denies 12(b)(6) motion on lack of issue of fact.

i. Must determine intent to be bound in absence of agreement by looking at facts.

1. Partial performance, open terms, etc.

ii. Reliance was substantial.

1. D knew the other party was relying on a promise and thus it is their duty to affirmatively speak to them and stop their reliance, even if no promise. 

G. Statute of Frauds and Promissory Estoppel
1. General

a. U.C.C. §2-201 is the statute of frauds.

b. Says certain contracts must be in writing to be enforced.

i. Charges against the estate of an executor of a separate estate.

ii. Charges against a person or breaking a promise to answer for the debt of another person.

iii. Charges against a person on contracts concerning marriage.

iv. Sale of Land.

v. Contract where performance >1 year away.

c. Purpose

i. Evidentiary

1. Reduce possibility of enforcing fraudulent contracts proved by perjured testimony

ii. Cautionary

1. Causes reflection by parties on importance of agreement.

iii. Writing is easy way to distinguish enforceable K’s from unenforceable ones.

d. When no time specified in agreement, reasonable time will be implied.

i. Circumstances surrounding agreement’s adoption.

ii. Situation of the parties.

iii. Subject matter of agreement.

iv. If agreement, so interpreted, can’t be performed w/in 1 year, it comes within statute of frauds.

e. Critics

i. Provides defense to party who regrets an unfavorable oral contract.

ii. Statute may nullify the bargained for allocation or risks in an otherwise valid contract.

2. R 2d § 139 – Enforcement by Virtue of Action in Reliance

a. Says promissory estoppel can circumvent the statute of frauds when there is reliance and still no writing if injustice requires the enforcement of promise.

b. To determine if justice requires enforcement of promise, look to see;:

i. The availability and adequacy of other remedies, particularly cancellation and restitution.

ii. The definite and substantial character of the action or forbearance in relation to the remedy sought;

iii. The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence.

iv. The reasonableness of the action or forbearance

v. The extent to which the action or forbearance was foreseeable by the promisor.

3. Cases

a. McIntosh v. Murphy
i. Case where man takes job in Hawaii, said that the contract was for one year…discrepancy is to when it started.

ii. Court rules that he should plead promissory estoppel, not breach of K (problem with statute of frauds)

iii. Using estoppel is preferable to having the trial court bend over backwards to take the contract out of the statute of frauds.

iv. Dissent says the in holding for P, they are assuming there was an employment contract, and not a contract at will.

1. P never proved existence of promise for 1 year employment.

b. Mercer v. C.A. Roberts Co
i. Case where P was hired to establish a Dallas sales office, he does and it becomes very successful.

ii. Agreement was oral and without a definite term of duration.

iii. After 4 years, company unilaterally and retroactively stops deal.

iv. Court holds that the employment K was unenforceable under the statute of frauds.  

v. Partial performance of employment agreements by employees have been held insufficient to render statute of frauds inoperative.

vi. Dissent says Parties treat agreement as if it is on annual basis and P only wants past compensation, not future.

VII – UNJUST ENRICHMENT AS AN ALTERNATIVE GROUND FOR CONTRACT ENFORCEMENT


A. General
1. Unjust enrichment means that it would be unjust for the party receiving the benefit not to have to pay for it.

a. In promissory estoppel, look to P’s detriment.  In unjust enrichment, look to D’s gain.

2. Unjust enrichment awards damages based on market value of a benefit conferred.

a. Entitles P to restitution damages equal to the benefit P conferred on D, measured by market value, cost, or value to the beneficiary of D.

3. Quantum Meruit = As much as the claimant deserved

4. Recovery not allowed if benefit conferred through officious (interfering), gratuitous (without expectation of compensation) and non-measurable means.

B. Quasi (Implied in Law Contracts)
1. No contract at all, but an obligation imposed by law for the purpose of bringing about justice without reference to intent.

a. Sometimes, found in spite of agreement.

2. D has received a benefit which would be inequitable for him to keep without compensating P.

3. No explicit promises.

4. 3 elements necessary for recovery under a quasi contract for unjust enrichment:

a. There must be benefit conferred

b. Benefit must be appreciated and accepted by defendant.

c. Acceptance and retention of benefit by the D.

d. Acceptance must be such that its retention would result in an unjust enrichment of the defendant and unfairness to the plaintiff.

5. Acceptance and retention of the benefit would be inequitable without payment

a. Equity demands compensation be paid for the benefit.

6. Unjust enrichment

a. Party receives benefit for which it would be inequitable for him to retain.

7. ACTS MUST BE VOLUNTARY

C. Implied in Fact Contracts
1. Requires mutual agreement and intent to promise that isn’t express.

2. Implied in fact contracts are not explicit, but they have agreement and consideration.

3. Happen where circumstances of course of dealing and ordinary reasonable understanding show mutual intent to contract.

D. The Painter Example
1. In situations where benefit mistakenly conferred.

2. House painter painting wrong house.

3. P must show in order to recover:

a. P performed in good faith (thought there was a deal)

b. Benefit appreciated by the defendant.

c. Plaintiff had expectation of compensation.

4. BUT IF PAINTER JUST DECIDES TO PAINT YOUR HOUSE AND SUE FOR QUANTUM MERUIT, THIS IS BAD

a. This would be officious, of interference in the affairs of others that is not justified.

E. Bailey v. West
1. Case where there is a dispute of ownership about the horse, the plaintiff knows this, but still takes care of horse and then bills defendant.  Defendant is not owner of horse.

2. No implied in fact contract.

a. Implied in fact deals with intent, and there was no intent to enter into a contract between the parties.

3. No implied in law contract.

a. P knew of controversy of ownership, so he could not reasonably expect payment from defendant.

b. P was acting as a volunteer.  He had knowledge that he might not be reimbursed for his services, so not entitled to restitution.

c. Limitation to unjust enrichment

i. If a performance is rendered by one person without any request by another, it is very unlikely that this person will be under a legal duty to pay compensation.

F. Rules (See Restitution)

1. R2d §370 – Requirement That Benefit Be Conferred
a. A party is entitled to restitution under the rules stated in this Restatement only to the extent that he has conferred a benefit on the other party by way of part performance or reliance.

2. R2d §371 – Measure of Restitution Interest
a. If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

i. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, OR

ii. The extent to which the other party’s property has been increased in value or his other interests advanced.

3. R2d §375 – Restitution When Contract is Within Statute of Frauds
a. A party who would otherwise have a claim in restitution under a K is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.

VIII – DEFENSES TO CONTRACT


A. General
1. Even when there is assent, contracts may be unenforceable because they are not in accord with substantive policies.

2. Underlying objective is preservation of “bargain idea” and norm of expanded choice.

3. Voluntary exchange is a “good thing” because it offers people more choices than they otherwise would enjoy.

4. Challenge for legal regulation is how to preserve key elements: free, informed, rational choice.

5. Regulation gives rules that are crude and indeterminate.

6. Defenses include:

a. Illegality/Immorality

b. Fraud

c. Unconscionability

d. Mistake

e. Duress

f. Minors

7. See R 2d §178 – When a Term is Unenforceable on Ground of Public Policy
B. Illegality and Immorality: Subject Matter Limitations on Freedom of Contract

1. Subject Matter Limitation

a. Courts will not enforce contracts that involve illegal activity or are void as against public policy.

b. Policy is that courts can’t regulate gambling, drugs, prostitution, etc. because they will not be enforceable in court.

c. Contracts to perform illegal or immoral activities not enforceable.

d. Contracts based on meretricious consideration are unenforceable.

2. R 2d §178
a. Can be unenforceable on grounds of public policy or if legislation prohibits it.

i. Can’t enforce a contract to do something illegal.

b. Consider the following to determine if public policy should void a contract:

i. Is policy manifested by legislation or judicial decisions?

ii. Likelihood that a refusal to enforce K will further that policy.

iii. Seriousness of any misconduct involved, and extent to which it was deliberate.

iv. Directness of connection between misconduct and the term.

3. When making public policy argument, be sure to identify where the policy originates.

4. Cases

a. Hewitt v. Hewitt
i. Case where woman attempts to recover equal share of assets acquired over 15 years with cohabitation partner where they lived like husband and wife.

ii. Court held that it was against public policy in a state where common law marriage is outlawed.

iii. Contract not enforceable.

iv. State statute disfavored grant of mutually enforceable property rights.

v. Public policy argument is against the weakening of marriage.

b. Marvin v. Marvin
i. California court holds that courts should enforce express contracts between nonmarital partners except to the extent that the contract is explicitly founded on sex.

ii. In absence of contract, court should look to outward expressions of parties to see if there was implied in fact marriage.

iii. Public policy argument is the changing mores of society.

c. Glasgo v. Glasgo
i. Case where husband and wife are married, she puts him through school, they have 2 kids and get divorced 9 years later.

ii. After divorce, they get back together, not married, and build home, etc.

iii. Court rules that institution of marriage not as important as property rights.

iv. To deny recovery on moral ground is unjust.

v. If there is any set of facts contained in the complaint upon which a court could grant relief, must do it. 
d. In re Baby M
i. Case where husband gives semen to surrogate mother.
ii. Court rules surrogacy contracts invalid because they violate public policy as expressed in adoption statutes.
iii. Policy involved
1. Women cannot give effective assent without counseling.
2. Distribution argument – against baby selling.
3. Interest of child – shouldn’t go to “highest bidder”
4. Creates predatory motivation for infertility centers.
5. Baring parental unfitness, children should remain with natural parents.
6. Child’s best interest, not contract should determine custody.
e. Johnson v. Calvert
i. Case where man and women give zygote to surrogate parent.
ii. Court holds this enforceable because the donors are genetically related.
iii. When 2 women have evidence of mother-child relationship, look to intent “but-for” who would the child be born?
iv. Public Policy
1. Gestational surrogacy not subject to adoption statutes.
2. Payments made for gestating fetus and delivery, not for giving up parental rights.
3. No proof that surrogacy exploits poor women.
f. Romer v. Evans
i. Amendment to Colorado constitution prohibited any government action designed to prevent homosexuals from discrimination.
ii. Court holds that if a law neither burdens a fundamental right nor targets a suspect class, it will be upheld so long as it bears a rational relationship to a legitimate end.
iii. Policy:
1. Legislation should be on local level, not state level.
iv. Scalia Dissent:
1. Amendment is a modest attempt to preserve traditional sexual mores against efforts of politically powerful minority to revise those mores through use of law.
C. Contracts Limiting Negligence Liability / Disclaimers
1. General

a. Courts restrict ability of private parties to contract out of tort law rules on negligence liability.

b. Law generally disfavors disclaimers on liability, but they are given effect sometimes.

c. A clause releasing or limiting negligence liability will bind so long as there is no:

i. Willful misconduct

ii. Gross Negligence

1. Extreme negligence, callous indifference, conscious disregard for care

iii. Superceding public interest

d. Four factor Test to determine whether or not to enforce exculpatory clause:

i. Existence of duty to public.

ii. Nature of service performed.

iii. Whether the contract was fairly entered into.

iv. Whether the intention of the parties is expressed in clear and unambiguous language.

e. Areas where clauses are generally unenforceable:

i. Public utility

ii. Common Carrier (without fare reduction)

iii. Employer who had an express employment clause.

iv. If provider had monopoly.

2. R 2d § 195 – Terms Exempting From Liability for Harm Caused Intentionally, Recklessly or Negligently
a. If harm caused intentionally or recklessly, it cannot be exempted from tort liability.

b. If caused negligently, unenforceable if:

i. Exemption from liability to an employee for injury in course of employment.

ii. Exemption of duty of public service

iii. Other party is a member of a class protected against the class to which the first party belongs. 

3. Negligence Liability can be waived if the clause meets the following:

a. The language and intent of the disclaimer is clear and unequivocal.

b. Parties are on notice of the disclaimer.

c. The disclaimer was not forced upon a party because of unequal bargaining positions.

d. Waiver is a common type of transaction and is expected by the custom of the industry.

4. Cases

a. Mutual Marine v. Atwell
i. Case where property inspector didn’t see river, river floods, insurance company has to pay $300,000

ii. Insurance co paid $17.50 for inspection, inspection had waiver of liability.

iii. Court introduces the four-factor test above, disclaimer is enforceable.

iv. Policy of not enforcing it would be to make the property inspector take the risk the insurance company gets paid to take.

v. Also, term of K, insurance co wouldn’t have been able to cancel policy in time between receiving inspection and flood.

b. Ciofalo v. Vic Taney Gyms
i. Lady slips and falls by pool, membership K said gym not responsible for injury.

ii. Court uses Mutual’s 4 factor test to find it enforceable.

iii. She could have gone to any gym (not a monopoly)

D. Covenants Not To Compete
1. General

a. Usually includes length of time and geographical area.

b. Problem is effect to third parties via lack of competition.

i. Also can hurt other employers and employees themselves

2. In employment context

a. Employee is getting clients through business.

OR

b. Is employee himself investing in human capital?

3. R2d § 187 – Non Ancillary Restraints on Competition
a. “A promise to refrain from competition that imposes a restraint that is not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade”

i. Says that if you aren’t already in relationship, can’t have covenant not to compete.

4. R2d §188 – Ancillary Restraints on Competition
a. A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if:

i. The restraint is greater than is needed to protect the promisee’s legitimate interest, OR

ii. The promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public.

b. Promises imposing restraints that are ancillary to a valid transaction or relationship include the following:

i. A promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold;

ii. A promise by an employee or other agent not to compete with his employer or other in principal;

iii. A promise by a partner not to compete with the partnership.

5. Factors to consider

a. Legitimate interest of promisee

b. Reasonableness of Scope

c. Hardship to promisor

i. If a person left the covenant on their own, they cannot claim hardship in not finding other work.

d. Injury to public

6. Policy Argument

a. Covenants are a way to protect investments

7. Karlin v. Weinberg
a. Karlin has office, invites Weinberg into practice, K is for one year and has restrictive covenant of 5 years and 10 mile radius.  Also says that restrictions implied even if K lasts longer than 1 year.  They form partnership after one year expires, D then opens office just down street, where 60 out of his 130 patients come from old practice.

b. RULE

i. A post employment restrictive covenant ancillary to an employment K between physicians is enforceable to extent that:

1. It protects legitimate interest of employer

a. Not in elimination of competition, but in protecting business

b. Protection of his relationship with the patients utilizing his practice.

i. Covenant unenforceable beyond time needed to protect practice.

ii. Should be enforced beyond period needed for employer to demonstrate effectiveness to patients.

iii. Unenforceable if it restricts employees from engaging in activities not in competition with those of his former employer.

2. It imposes no undue hardship on employee

a. Mere showing of personal hardship not undue hardship.

b. Look to reason employment terminated.

i. If it occurs b/c of breach of employment K by employer or b/c of action by employer detrimental to public, then undue

3. It is not injurious to public

a. Demand for services rendered by employee and likelihood those services could be provided by other specialists in area already.

b. Shortage of that type of employee?

E. Duress 

1. General  NO REASONABLE ALTERNATIVE
a. Underlying presupposition = both parties voluntarily entered into K

b. Duress = coerced, “involuntary” agreements not enforced. 

c. Inducing someone to enter into contract by improper threat, where there is no reasonable alternative.

d. RENDERS CONTRACT VOIDABLE

e. 2 Kinds of Duress

i. Physical (R 2d §174)
ii. Emotional Harm (R 2d §175)
f. Comments to R2d §175 (inducement by improper threat) tell us:

i. Threat can be express or implied

ii. Threat only needs to be improper (doesn’t have to endanger the person)

iii. Existence of Reasonable alternative gets rid of duress

1. It is enough if the threat actually induces assent on the part of one who has no reasonable alternative.

a. Alternative may take form of legal remedy

b. Mere availability of legal remedy not controlling of it doesn’t afford effective relief to circumstances

c. Legal remedy isn’t only alternative.

2. R2d §175 – When Duress by Threat Makes a Contract Voidable
a. If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

b. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction. 

3. R2d § 176 – When a Threat is Improper
a. A threat is improper if

i. What is threatened is a crime or a tort, of the threat itself would be a crime or a tort if it resulted in obtaining property,

ii. What is threatened is a criminal prosecution,

iii. What is threatened is the use of civil process and the threat is made in bad faith, or

iv. The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.

b. A threat is improper if the resulting exchange is not on fair terms, and

i. The threatened act would harm the recipient and would not significantly benefit the party making the threat,

ii. The effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

iii. What is threatened is otherwise a use of power for illegitimate ends.

4. Physical Duress

a. R2d § 174 – When Duress by Physical Compulsion Prevents Formation of a Contract
i. If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

b. Objective and subjective standards in determining availability of reasonable alternative

i. Lewis v. Lewis
1. Divorce case where husband threatens wife he would take care of her if she doesn’t sign agreement, now she is trying to get out of it claiming duress.

2. Is threat reasonable duress?

3. Use both standards

a. First determine subjective characteristics of individual, then objectively determine if a person with similar subjective characteristics would have done same thing.

5. Economic Duress (Must leave victim with no reasonable alternative)
a. What happens when one ups the price in the face of an emergency?

i. Chouinard v. Chouinard
1. “A contract is voidable where undue and unjust advantage has been taken of a person’s economic necessity or distress to coerce him into making the agreement.”

a. Fact that someone enters into a contract as a result of pressure of business circumstances, financial embarrassment, economic necessity (not sufficient.

ii. Must have wrongful and unlawful pressure

iii. Neither threat of considerable financial loss or impending bankruptcy is economic duress.

b. Business Incentives Co. v. Sony Corp. of America
i. Mere hard bargaining by the party against whom the K is sought to be voided will not be deemed duress.

c. Factors to Consider (from Wurtz v. Fleichman)

i. Duty

1. Duty to exercise superior economic power reasonably in bargaining situation.

a. Bargaining position should be determined in light of all the circumstances.

b. Party has superior power if he is the sole effect or source of something needed by the other party to avoid a severe economic loss and the relationship is not reciprocal.

i. Origin of unequal bargaining power irrelevant. 

ii. Breach of Duty

1. Must have used superior position unreasonably.

a. Must have been threats which were wrongful.

i. Just has to be wrongful or commercially unreasonable.

2. DOES NOT HAVE TO BE UNLAWFUL 

iii. Causation

1. Would victim have acquiesced in absence of wrongful threats?

a. (/Threat must be communicated and understood.

6. Duress and Plea Bargaining

a. Doctrine does not apply to plea bargaining.

7. Duress and Employment Context

a. A threat to discharge an employee unless employee agrees to release valid claim she has against employer is duress and voidable at victim’s option.

8. Austin Instrument v. Loral Corporation 

a. Loral had contract with Navy that said if delivery late, there could be liquidated damages or cancellation.  Loral hires Austin as subcontractor.  Loral later award second deal with Navy, tells Austin it would be awarded subcontract only if it was the lowest bidder.

i. Austin doesn’t like this, demands price increase on 1st subcontract, and says it should get all of 2nd contract or else it would stop delivery.

ii. Loral could not find anyone else, forced to agree.

b. RULE = A K is voidable on ground of duress when its established that the party making the claim was forced to agree to it by means of wrongful threat precluding the exercise of free will.

c. ECONOMIC DURESS = immediate possession of needful goods is threatened.

i. Prove by showing that one party to a K has threatened to breach the agreement by withholding goods unless other party agrees to further demands.

ii. Must also show that threatened party couldn’t obtain goods from another source of supply and that the ordinary remedy of an action for breach wouldn’t be adequate.

d. This case

i. No market substitute

ii. Non-compensable damages for loss of future business.

iii. JJ says bargaining power driving this…who should bear risks?

iv. Loral deprived of its “free will”

v. Threat was improper – Retroactive price increases without objectively demonstrable reason.

9. Post v. Jones
a. Case where boat is 5,000 miles from nearest port and 27,000 miles from home port when it hits bottom on an island inhabited by thieves.

b. Other boats save crew and take oil on “auction” by captain.

c. Here, there was no market, no money, no competition

i. (/one party has absolute power over other (captain was helpless, hopeless and passive)

d. D argued that it gave up possible profits to save crew

i. Court says that there is a liberal salvage allowance in maritime law that would make up for possible chance of greater profits.

e. P argues that it was in best interests of all concerned to take what was offered, not suffer total loss.

i. Court says they won’t enforce any K where salvor takes advantage of situation.

ii. P is asking court to justify every sale to every salvor.

f. Where it is not fixed by statute, amount of salvage must necessarily rest on an enlarged discretion according to circumstances of case,

i. Consider: danger to property, value, risk of life, skill, labor, duration of service (this case 20,000 miles from port and greatest loss incurred was possibility 

E. FRAUD (Must have misrepresentation, reasonable reliance, causation)

1. General

a. Policy

i. Premise is that you need to enter into K with informed volition (free will, self-knowledge)

ii. Assent requires that both parties have an idea of what they are getting and what they are giving up.

b. Other considerations

i. Misrepresentation (false assertion of present/past fact)

ii. False assertion defined in either words or deeds.

iii. Things as to future are seen as predictions, not fraudulent misrepresentation.

iv. Fact v. Opinion

v. Assertion v. nondisclosure

vi. Assertion v. concealment.

c. Types of fraud

i. Fraud in the inducement (procedural)

1. Misrepresentation of material fact.

ii. Fraud as to character of contract (substantive)

1. Made a false assertion about nature of instrument that embodies contract.

2. Ex/ tell party signing a K that it is not binding when it is.

d. Fraudulent v. Material misrepresentation

i. Fraudulent

1. Consciously intending to mislead.

2. Scienter

a. Speaker knew that it was false or that it was reckless in not knowing that it was false.

ii. Material

1. False assertion is important fact, likely to induce reasonable person to assent to K.

2. Reasonable Person Standard.  Would likely have affected decision of reasonable person to enter into K.

e. Reliance

i. Must be reasonable

ii. Misrepresentation substantially contributed to party’s decision to assent to K.

f. How is fraud used?

i. Defense to enforcement of K.

ii. Offensive to rescind K.

iii. Tort – Punitive Damages sought

1. Awarded when P has suffered actual damages as a result of fraud intentionally committed by D for purpose of injury to P. 

2. NOT awarded if all record shows is that act was merely wrongful.

a. Act must be malicious or wanton.

iv. Crime

g. Failure to Disclose v. False Statement

i. Technically distinguishable under fraud.

ii. Failure to disclose may be taken as a false statement for purposes of fraud.

h. Standard (Mixture of subjective and objective)

i. Speaker is judged by a subjective standard to determine whether he reasonably calculated to mislead a specific listener of a certain character.

ii. Receiver is judged by an objective standard to determine the probability that a reasonable person in his position would rely on the false assertions.

i. Types of Damages

i. Restitution: benefit conferred to P

1. restore P to former position (as good a position) as he occupied before entering K.

2. Restitution damages in rescission cases:

a. Called special damages

b. Limited to those expenses which must have been, or should have been, contemplated as probably consequence of the fraud by the parties whose actions are the basis for the rescission.

ii. Consequential Damages: Lost profits

iii. Punitive Damages: if behavior was malicious / reckless.

1. usually against a broker who has breached fiduciary duty.

iv. Reliance or expectation damages: not usual with fraud.

2. Restatement Sections (R2d §§161-169)
a. §162(1) = Misrepresentation fraudulent if maker intends his assertion to induce a party to manifest assent and the maker:

i. knows or believes that the assertion is not in accord with the facts OR

ii. does not have the confidence that he states or implies in the truth of the assertion OR

iii. knows that he does not have the basis that he states or implies for his assertion.

b. §162(2) – Misrepresentation is material if:

i. it would be likely to induce a reasonable person to manifest his assent (objective) OR

ii. the maker knows that it would be likely to induce the recipient to do so (subjective)

c. §167 – Use substantial factor test to see if misrepresentation is inducing cause.

3. The JJ description of fraud

a. Must have:

i. Misrepresentation

1. In words or conduct

2. False assertion to past or present fact.

3. Recipient must be justified in relying upon it.

ii. Must be fraudulent or material

1. Fraudulent

a. intending to make a false misrepresentation.

2. Material

a. Know that assertion is likely to mislead particular recipient OR

b. Know that assertion is likely to mislead reasonable person.

iii. Fraudulent assertion induced manifestation of assent

1. Induced = use “substantial factor” test.

2. Relied upon it.

iv. Remedy must be available

1. restitution, rescission or reliance damages.

b. Burden of Proof

i. Clear and convincing evidence, not preponderance of evidence.

c. When is no disclosure equal to a false assertion?

i. Common law rules:

1. No duty to disclose in arms-length relationship.

a. Arms length relationship is 1st time doing a deal together.

ii. Caveat Emptor

1. Usually, buyer has duty to investigate.

2. “Buyer beware”

iii. Modern Four – factor test (From Obde v. Schlemeyer)

1. Concealed, latent defect that is…

2. Dangerous to property, life or health; and

3. they are known to vendor, but unknown to purchaser; and

4. are such that careful examination on purchaser’s part would not disclose.

4. Spiess v. Brandt
a. Sale of resort to young P’s / young experienced businessmen.  Sellers said that they had been making money and that buyers could pay off mortgage out of future profits.  Actually, they hadn’t been making money.  Purchasers operate resort for a time at a loss and were unable to meet payments.  P’s seek to rescind.

b. Ct. holds that K unenforceable b/c of D’s fraudulent statements as to the past and present profitability of resort.  D’s had in fact lost money and they kept books from P’s when P’s requested to look at them.  Also, D had intent to deceive P (scienter).  D knew that P relied on statements b/c of youth and trust. (Court uses a subjective standard of fraud – whether a reasonable person in the situation would be deceived)

c. Solution may have had a lot to do with sympathy of court toward P and lack of experience / youth.

i. But, JJ says that though P’s young, they had business experience.  There was also not reasonable reliance b/c P already offered $90,000 prior to fraudulent statements, and increased to $95,000 after (not a large jump in price based on reliance) and they should not have entered into agreement without seeing D’s books.

ii. Court presumed that if there is a fraudulent message, there may necessarily follow reliance based on nature of fraud.

d. Dissent

i. #1 – Sale was essentially at P’s price

ii. #2 – Statements made by Ds about earnings related to future prospects, and not current conditions.

5. Classic Bowl v. AMF Pinspotters
a. A pinspotter supply company employee represented to a bowling alley owner that a new model wouldn’t be coming out.  The owner buys out lease on some machines through a special deal D advertised in letter.  A new machine came out soon after and P claimed his equipment was worth little.

b. Ct holds K enforceable / no fraud or intent to deceive on part of D / predictions about future are not fraudulent
c. Unreasonable, according to common sense, to believe that company would not be working toward putting out a new, improved model.

d. P was urged to contact other employees at main office, but chose not to.  (/ he didn’t protect himself contractually and didn’t reasonable rely. 

6. FRAUD AND DUTY TO DISCLOSE

a. Default Rule = No duty to disclose

i. Bases is that we want to reward speculators that turn out to be right and if parties had to disclose, there would be no incentive to acquire information.

b. NOTE = If both parties have equal access to knowledge or information, no duty to disclose UNLESS one party is in good faith bound to disclose.

c. R2d § 161 – When non-disclosure is equivalent to an assertion
i. Fact must be known to D AND (one of these)

1. he knows disclosure of fact necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.

2. He knows that disclosure of fact would correct mistake of other party as to basic assumption on which that party is making K AND

a. Nondisclosure of fact amounts to failure to act in good faith and in accordance with reasonable standards of fair dealing.

3. He knows that disclosure would correct mistake of other party as to contents or effect of writing, evidencing or embodying an agreement in whole or in part.

4. Where other person is entitled to know fact because of relation of trust and confidence between parties.

d. Old Common Law Rule

i. No duty to disclose in arms-length relationship.

1. Arms length = 1st time doing a deal together.

ii. Caveat Emptor

1. Buyer beware

2. Usually, buyer has duty to investigate

e. Modern, four factor test for duty to disclose (Obde v. Schlemeyer)

i. Concealed, latent defect

ii. Dangerous to property, life or health

iii. Known to vendor and unknown to vendee.

iv. Undiscoverable by careful examination

f. Obde v. Schlemeyer
i. Seller had previously taken steps to remedy a termite infestation.  However, they did not pursue total solution because of cost and inconvenience.  Result is that premises looks termite free, but in fact there is latent termite problem.

ii. Court holds duty to disclose latent defects.  Seller already knows the defect and thus has the lower cost to discover and reveal defect.

iii. 4 factor test given

iv. Damages should be difference between actual value of property and value of property had misrepresentation been true (i.e. if there were no termite problem) – expectation remedy.

v. NOTE: damage claim not barred by conduct constituting affirmance of contract.

g. L+N Grove v. Chapman
i. P and D are land speculators

1. P retains ownership of fruit groves on land

2. D purchases land for 1.5 times its value as farmland.

3. Four years later, construction on Disney begins ( increased value of land.

ii. Court rules a representee who has expert knowledge of general subject matter, and has background sufficient to evaluate what he considers an obviously false representation does not have the right to rely on that representation.

iii. Both parties had same access to knowledge.

iv. Deal was among equals / equal bargaining power.

v. No duty to disclose

1. speculative information

2. both parties have same access to information.

h. Insider Trading

i. If one party has special knowledge or a special means to acquire this knowledge, non-disclosure of information constitutes a false assertion.

ii. People with greater information will pollute market and cause people at a disadvantage to move to another market.

F. Mistake
1. Different from Fraud

a. Fraud in failure to disclose involves lack of due faith.

i. This isn’t necessary in mistake.

2. Policy

a. Allocate risk to party in best position to appreciate error and correct it.

3. To Determine Mistake:

a. Characterize mistake

b. Decide if it is unilateral or mutual

c. Determine if one party bore the risk.

4. R2d §§151-158 – Mistake
a. §151 – A mistake is a belief that is not in accord with the facts.

b. §152 – Mutual Mistake

i. Mistake must be made as to a basic assumption underlying contract.

ii. Mistake must have material effect on agreed exchange of performances.

iii. If above 2 present, so long as party adversely affected didn’t bear risk of mistake, K is voidable (See §154)

c. §153 – Unilateral Mistake

i. Mistake must be made as to a basic assumption underlying the contract.

ii. Mistake must have material effect on agreed exchange of performances.

iii. Other party must have had reason to know of your mistake or caused your mistake.

1. Actual knowledge not required, just reason to know.

iv. Effect of mistake makes enforcement of K Unconscionable.

v. If above present, so long as party adversely affected didn’t bear risk of mistake, K is voidable (See §154)

d. §154 – When does the party bear the risk of mistake?

i. Risk allocated to him by agreement of parties OR

ii. Aware, at the time K is made, that he has only limited knowledge with respect to facts to which mistake relates BUT treats this as sufficient OR

iii. Risk allocated to him by court on ground that it is reasonable under circumstances.

1. policy clause

5. Sherwood v. Walker (Mutual Mistake)

a. 1887 cow case

b. D tells P that cow was barren and could be purchased for $80, her value as steak.

c. P accepts D’s offer.  Before he could take possession, D finds out that cow was ‘with calf’ and refuses to hand it over.  Since it could breed, cow was worth $1000.

d. Court says that at the time they entered into agreement, both parties did in fact believe that cow was barren and forever useless for breeding, so D has right to rescind and refuse delivery.

e. K can’t be enforced if:

i. “whole substance and very nature” of merchandise sold is different than that which parties bargained for;

ii. mistaken identification was mutual;

iii. dollar consequences to disadvantaged party are significant

f. Courts reasoning is that parties would not have made K except upon understanding and belief that she was incapable of breeding, and of no use as cow.( substance of thing.

g. DISSENT says that parties were not mistaken in legal sense.

i. Substance of thing bargained for was a cow supposed to be barren by one party, believed not to be by the other.

ii. Sometimes, K involves chances and speculation.

h. NOTE – This decision runs contrary to §152.

i. NOTE – Experts dealing with non-experts cannot make legally excusable mistakes as to intrinsic value of property being sold.

6. Anderson Brothers Corp. v. O’Meara
a. Anderson sells O’Meara a barge dredge, O’Meara sends engineer, not barge expert, to inspect it.  Anderson is in business of dredging, O’Meara is in business of oil well drilling.

b. O’Meara bought a dredge which, because of its design, was incapable without modification of performing sweep dredging.

c. Holding is unilateral mistake on O’Meara’s part.

i. O’Meara treated limited knowledge as complete and acted on it.  Should have conducted a better examination of dredge’s capabilities before buying it.

1. (/he bears risk of mistake.

d. Mistake on part of Anderson in assuming that O’Meara intended to use dredge within its designed capabilities not shared by O’Meara.

i. Seller’s mistake is P’s intended use / P’s mistake is machine’s capabilities ( not the same.

ii. “Court of equity will not assist a man whose condition is attributable to want of due diligence that may be fairly expected from a reasonable person”.

7. Professional Sellers

a. A professional seller that knowingly assumes a risk of mistake cannot be permitted to have a K rescinded when that known mistake affects him adversely.  He knew about it, and took risk of it affecting him instead of paying to avoid it.

b. The professional seller should exhaust all means of inspection/authentication before crying mistake.

8. Real Estate

a. Where there is an uninformed seller of real property and an expert buyer, the uninformed seller bears the loss for any mistake.

b. The justification for this is that purchaser performs a socially valuable service from which all of society benefits.  Buyer brings to the fore more valuable resources that would be undiscovered if still possessed by seller.  Seller still gets purchase price, even though it is less than the property was worth.

c. Purchaser’s information should be viewed a property, which is therefore entitled to protection.

G. Unconscionability
1. Distinction between fraud and unconscionability

a. Fraud is affirmative misstatement about contract statement.  False assertion about character of instrument.

b. Unconscionability supplements fraud.  Describes K whose process defects do not rise to level of actionable fraud or duress.

c. Enforce of an unconscionable contract would “shock the conscience” because it would create oppression and undue surprise.

d. Unconscionability does not require false assertion.

2. Substantive v. Procedural Unconscionability

a. Substantive: Refers to terms of agreement itself

i. Ex/ unreasonable price or contract term that deprives a party of the value of his bargain.

ii. Essence of bargain is unreasonably favorable to one party over the other.

b. Procedural: Defective in bargaining process (absence of meaningful choice)

i. An unreasonable failure of one party to inform other party about important aspects of the exchange.

ii. Complete lack of bargaining power.

iii. Reduces individual’s ability to make rational choices concerning the bargain.

1. ex/ highly technical language, use of small print, surprise. 

iv. Absence of meaningful choice on side of one party

v. Forms:

1. fine print, adhesion K, form K, disparity in knowledge

vi. Consider: education, literacy, disparity in bargaining power.

3. R 2d §208 – Unconscionable Contract or Term
a. “If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result”

b. Same is seen in UCC.

4. UCC §2-302
a. Text of it:

i. If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

ii. When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

b. What this means:

i. Where court finds contract or clause therein is unconscionable at time it was made, court may:

1. refuse to enforce K

2. enforce remainder of K without unconscionable clause

3. limit application of unconscionable clause to avoid unconscionable result.

c. Comment 1 to UCC

i. Test is whether in light of general commercial background and commercial needs of particular trade or case, the clauses involved are so one-sided as to be unconscionable under circumstances existing at time of making of K.

d. If it is claimed or appears K is unconscionable, parties may present evidence to K’s commercial setting purpose and effect to aid court in determining if it was.

e. Comment 3 to UCC

i. Unconscionability is matter of law, not of fact.

5. Unequal Bargaining Power and Unconscionability

a. Unequal bargaining power alone does not lead to unconscionability.

b. Must have that plus terms unreasonably favorable to the stronger party.

c. Consider the following factors:

i. Belief by stronger party that there is no reasonable probability that the weaker party will fully perform the contract.

ii. Knowledge of the stronger party that the weaker party won’t be able to receive substantial benefits from contract.

iii. Knowledge of stronger party that weaker party is unable to reasonably protect his interest by reason of physical or mental infirmities.

iv. Ignorance.

v. Illiteracy

vi. Inability to understand the language of the agreement.

6. Standard Forms

a. Policy for them

i. Standard forms can be tailored to fit office routines and mechanical equipment

ii. Simplify operations and reduce costs

iii. Product of skilled drafter becomes available throughout enterprise.

iv. Judicial interpretation of one standard form serves as an interpretation of similar forms ( accumulation of law.

b. Policy against them

i. Party the makes form has advantage of time and expert advice in preparing it (form slanted in its advantage.

ii. Other party is usually unfamiliar with form and has little opportunity to read it, especially convoluted clauses.

iii. Bargaining over terms of form not between equals or no possibility of bargaining at all

c. Courts view on them

i. Can be permissible even without bargaining power if they benefit general class of parties involved. (See Carnival case)

d. R2d §211(3) – Standardized Agreements

i. Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

e. Contract of adhesion

i. Type of form K.

ii. Any type of take it or leave it contract 

7. Duty to Read

a. Old Common Law = duty to read negates fraud and mistake.

b. Ordinarily, signature indicates assent.

i. Qualification

1. An apparent manifestation of assent is not a real manifestation of assent if the other party knows it is not real assent.

c. Duty to read and unconscionability test

i. Stricter the duty to read, less persuasive is unconscionability defense.

ii. Some courts deny relief on basis of recipient’s “clear neglect in signing the contract without ascertaining its contents”

iii. MODERN TREND = less strict duty to read standard.

d. Exception to default rule based on R2d §161(c)
i. “A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part”.

8. Unconscionability and e-forum

a. UCC Draft 2b-110 extends unconscionability to internet transactions without changing meaning of unconscionability.

b. BUT, it allows for parties to choose an exclusive judicial forum unless the choice is unreasonable and unjust.

i. Choice of forum not exclusive unless agreement so provides.

ii. Will be invalidated if:

1. No valid commercial purpose AND

2. Severe and unfair affects on the other party.

c. In internet transactions, a reasonable choice of forum will seldom be invalid under this section.

9. Williams v. Walker-Thomas Furniture Store – Unconscionability Present
a. P, single mother of 7 on welfare, purchases several items from D.  Purchases were on an installment plan allowing seller to retain title to all goods they sold P until P had paid off ALL purchases.  When P was unable to pay for the last good purchased, D repossessed all the items. 

b. RULE = unequal bargaining power and absence of a meaningful choice on part on one of the parties, together with contract terms that unreasonably favor other [stronger] party, may constitute unconscionability.  Must look to circumstances of particular contract.

c. Ct. holds agreement unconscionable.

i. Procedurally

1. Seller knew that buyer didn’t properly understand implications of a K structured this way and she never assented to the terms.

2. D knew that P had no other meaningful choice.

3. Since D knew of P’s financial position, D should not have sold P stereo b/c no necessity for it.

ii. Substantively

1. The cross-collateral clause (requiring her to pay for all items fully before owning any) is unreasonable.

2. Total of all purchases made over years in question came to $1,800.  Total payments were $1,400.

d. Factors Courts consider

i. Gross inequity of bargaining power

ii. Obvious lack of understanding by the purchaser.

iii. Standard form contract / monopoly.

e. Arguments against unconscionability, Defenses

i. Without cross-collateral clause, it might be impossible for Williams to ever be able to buy any of the things she needs because of her poor credit.

ii. This type of K common to industry, we want to encourage bargaining and expanded choice.

iii. Duty to read

10. Seabrook v. Commuter Housing Company

a. A clause in a long lease with very small print for a building under construction said that in case the building was not finished on time, then the lease would start whenever the building was finished.  P claims she was unaware of the clause, and sues for return of security deposit.  Due to deal, P was forced to heave her apartment and find housing elsewhere, so cancels lease

b. Court holds unconscionable

i. Procedural

1. Technical, hidden clauses.

a. Landlord was under affirmative duty to bring clauses to attention of lessee and to explain their meanings b/f asking lessee to execute lease.

2. Lease agreements rarely negotiable; lessor in superior bargaining position, especially where there is a shortage of locations.

ii. Substantive

1. No reasonable time limit, L has affirmative duty to set forth reasonable time.

2. One sided – guarantees landlord full occupancy, leaves tenants hanging

c. UCC §2-302 applied here

i. Defines landlord as “merchant” for purposes of UCC.

d.  EXPERTS (LANDLORDS INCLUDED) CANNOT HIDE BEHIND LEGAL CLAUSES WHEN DEALING WITH LESEE THAT LACKS EITHER KNOWLEDGE OF REAL ESTATE LAW OR LACKS LEGAL COUNSEL.

i. Landlord was under affirmative duty to bring clauses to attention to leasee and explain them to her.

11. Henningsen v. Bloomfield Motors, Inc.  – Unconscionability Present

a. Contract of adhesion

b. 12 page long K for sale of a car had an express warranty limiting liability on the car to 90 days on parts only and disavowing other warranties.  P’s steering fails 10 days after purchase causing wife to crash.  P sues for breach of implied warranties.

c. RULE

i. Conflicting interest of buyer and seller must be evaluated realistically and justly, giving due weight to:

1. social policy (from Uniform Sales Act)

2. decision of court engaged in administering policy

3. mass production methods of manufacture and distribution on public, and

4. bargaining position occupied by ordinary consumer in modern economy.

d. Reasoning

i. Warranties originated in law to safeguard buyer, not to limit liability of seller or manufacturer.

1. in this case, motive is to avoid warranty obligations.

ii. Effect of purchase agreement language unfair.

1. in return for remedy of replacement of defective parts at factory, buyer accepts:

a. exclusion of maker’s liability for personal injuries arising from warranty breach

b. to agree to elimination of all other express or implied warranties.

2. Monopoly

a. No competition among carmakers at this time.

b. Gross inequality of bargaining position for consumer in automobile market.

c. No place for consumer to go negotiate for better warranty protection.

3. Contract of adhesion – take it or leave it – no bargaining.

e. Policy

i. Public has interest in safe manufacture of autos and protecting rights of purchasers.

ii. Courts have duty to examine purchase agreements to see if consumer and public interests are treated fairly.

12. Carnival Cruise Lines .v Shute
a. P, from WA, buys cruise tix from agent…actual tix come later and had a forum selection clause saying that all litigation will be brought in Florida.  Tix also said no refunds.  P slips on board off of Mexico and tries to bring suit in WA.

b. Arguments

i. Shute

1. Substantive unconscionability (violates constitutional right) and procedural unconscionability (small print, hard to understand, no refund)

ii. Carnival

1. Constitutional right not given up, just limitation on where suit can be brought.

c. Court holds no unconscionability.

i. P’s had notice of clause

ii. Clause benefits both sides.

1. Carnival in that it spends less on litigation. 

2. Consumers in lower prices

iii. Even though it is a form contract, some form contract are permissible.

d. NOTE = Prevailing rule is that forum selection clauses not enforceable IF

i. Not freely bargained for OR

ii. Create additional expense for one party OR

iii. Deny one party a remedy.

IX – PROCESS OF CONTRACT INTERPRETATION


A. Introduction
1. What to look at?

a. Writing

b. Performance (conduct)

c. Past Dealings

d. Negotiation History

e. Usage of trade

2. Rules talk about when/how courts should look at these things.

a. Procedural

i. Parol Evidence Rule

ii. Hierarchy of Rules

b. Substantive

i. Law implies certain terms into K

ii. Implied obligation of good faith / fair dealing.

3. Contextual Approach

a. Justice Traynor

i. Evidence should only be excluded when the fact finder will likely be misled by it.

ii. Judges should not be in the business in determining side agreements, or else PER would be subsumed.

iii. Must look at the intent of the parties to determine what they meant with the particular words.

iv. Judges would use their own opinion to determine integration (naturally be in K)

4. Textual Approach

a. Justice Kozinski

i. Great emphasis on writing in agreement.

ii. Attach mandatory meanings to certain words.

iii. Provide a “fixed” intent.


B. Parol Evidence Rule
1. General

a. Defines the limits of the contract to be construed.

b. Excludes and declares inadmissible extrinsic evidence.

i. Doesn’t apply to contradicting terms inside contract.

c. Relates to the meaning of the terms of the contract.

d. Only prior or contemporaneous agreements. 

e. Application is matter of law, performed by court, not jury. 

2. Purpose

a. To determine the effect of a written K on prior oral or written aspects of the parties’ agreement

b. Act as an incentive for people to embody agreements in writing.

c. Makes writing more reliable form of evidence.  People have poor and selective memories.

d. Cuts down on possibility of fraud.

3. STEPS IN APPLYING PAROL EVIDENCE RULE

a. Is the writing integrated? (R2d §210)

b. Is it completely or partially integrated?

i. Complete integration (evidence excluded

ii. Partial integration ( evidence admission governed by 1 of 2 test.

1. Mitchill common law rule (4 corners)

2. Masterson Modern Rule

c. Is this a situation where parol evidence rule applies?

i. Doesn’t apply where:

1. Subsequent agreement

2. In determining if agreement is integrated

3. In determining partial or complete integration.

4. In determining meaning of writing, whether integrated or not.

5. Establishing defenses (illegality, fraud, duress, mistake, lack of consideration, etc.)

6. Establishing grounds for granting or denying rescission, reformation, specific performance, etc. 

4. Tests

a. Four Corners Test
i. Document complete on its face is presumed to be completely integrated express of parties intent.

1. writing speaks for itself.

ii. Rejected by Restatement and UCC under theory that document itself can’t prove its own completeness.

b. Modern, contextual view: Rejects four corners test, looks instead to intent and evidence that offering party seeks to introduce.

5. Standards (NOTE we are moving toward a more expansive standard)

a. Common Law: If oral condition ordinarily would have been included, then exclude extrinsic evidence.

b. §216 – If oral condition might naturally be omitted, then allow extrinsic evidence. 

c. §2-202 – If oral condition would certainly have been included, then exclude extrinsic evidence. 

6. Contradicting or Adding Terms? (R2d §§215-216)
a. Contradicting – NO in partial; NO in complete

b. Adding – YES in partial; NO in complete.

7. R2d §209 – Integrated Agreements
a. A writing constituting a final expression of one or more term of K. 

b. Test – Ask:

i. Is there a written agreement which in view of its completeness and specificity reasonably appears to be a complete agreement?

ii. Does other evidence establish that the writing did not constitute a final expression? 

8. R2d §213 – Effect of Integrated Agreement on Prior Agreements (PAROL EVIDENCE RULE)
a. IF binding integrated agreement ( prior agreements discharged to the extent that they are inconsistent with integrated agreement.

b. IF complete integration ( prior agreements discharged to the extent that they are within scope of completely integrated K.

c. IF integrated agreements not binding or voidable( doesn’t discharge prior agreement.

i. Still may render a term inoperative. 

9. Mitchill v. Lath (FOUR CORNERS RULE)

a. P buys farm from D.  Part of agreement is that D orally promises to remove icehouse he owned on someone else’s property across the street.  Relying on promise, P buys farm.  D does not remove icehouse, P sues for specific performance

b. Court rules contract is complete on its face, does not allow extrinsic evidence.  Promise not included within 4 corners of K.

c. RULE

i. Before an oral agreement is received to vary written contract, three conditions must exist

1. agreement must be collateral in form.

2. collateral oral agreement must not contradict express or implied provisions of written contract.

3. agreement must be one that parties would not ordinarily be expected to be embodied in writing.

d. If presence of icehouse was so objectionable to Mitchill that she would qualify K on its removal, such a qualification would ordinarily expected to be embodied in writing.

e. DISSENT – method is too narrow.  Icehouse agreement would not have been within the main agreement because it was on the neighbors property.  Must look at the context of the agreement and not just the document itself.

10. Masterson v. Sine
a. Mastersons sell land to Sines, their sister and brother in law with option to buy back within 10 years.  Mastersons go bankrupt, creditors try to take advantage.  Included in K was a 10 year buyback period, where Mastersons could by back land for same $50,000 sold for plus improvement costs incurred by Sines.

b. Issue is whether there was a collateral agreement that the buyback option only applied to family.

c. Court admits parol evidence, shows there is a collateral agreement regarding assignability.

d. PAROL EVIDENCE MAY BE USED TO PROVE ELEMENTS OF THE AGREEMENT NOT REDUCED TO WRITING.

e. The alleged collateral agreement “might naturally be made as a separate agreement”

i. Family members that were parties to contract did not have legal experience sufficient to know that they had to include language to prevent assignment of property for dept.

ii. They would not certainly include language about the collateral agreement in writing because they did not know that they had to do so.

f. Look to context for intent (K between unsophisticated family members)

g. DISSENT = decision opens door to fraud and lessens reliability on written contracts and takes away four corners incentive to include all intended, relevant, significant terms within the writing.

11. Chirelstein on Mitchil and Masterson

a. Mitchel: excluded a prior agreement that was almost certainly made and Masterson admits a prior agreement that was probably never made.  How to decide between approaches?

b. Michell is bad.  Nothing is farther from purpose of contract law than a discharge rule that operates to withhold enforcement when parties really have agreed to term to be enforced.

c. UCC encourages courts to look beyond document and toward actions of parties/context.

12. EXAM TIPS ON PER ISSUES

a. Don’t want evidence to be admitted

i. Look to see if writing is final expression.

ii. If not, look to see if agreement would contradict terms of K

iii. If not, look to see if agreement would add to K, but would not apply anyway because the terms would naturally be included in the K.

iv. Use Mitchill and Masterson dissent to support no evidence admitted.

b. Want evidence to be admitted

i. Use Hunt and Masterson to support the admissibility of additional supplemental terms. 

C. Merger Clauses

1. Introduction

a. Clause indicating that the writing constitutes the final expression of the agreement between the parties.

b. Current approach is to say merger clauses are factor but not determinative.

c. To get around parol evidence rule, claim an oral agreement was modification and then relied on oral promise.

d. Use promissory estoppel to override merger clause.

e. Allowing them to be 100% effective would be a return to the four corners rule.

2. Merger Clauses and Form Contracts

a. Problem in that if merger clause is part of form contract, it may be complex and unsophisticated parties may not understand it.

b. If too much effect is given to a merger clause, it creates incentive for the more sophisticated party to write one, further exploiting its superior bargaining position.

3. Connel v. Diamond Truck Company
a. P went to buy a truck and paid with cash and his old truck.  Manager at D’s store told P that P could try the truck out for a week and see if it fit his needs.  If not, he could return it.  D then doesn’t accept P’s offer to return the truck.

b. Merger clause said, “there are no promises, verbal understandings, or agreements of any kind, pertaining to this K other than specified herein.”

c. Court holds merger clause admissible and precludes use of parol evidence.

d. Problem was whether collateral agreement was made before or after written K

i. If made after K, no consideration for promise.

ii. If made before K, parol evidence rule precludes admittance because writing itself stipulates in specific terms that it embodies a complete agreement.

4. Sierra Diesel Injection Service v. Burroughs Corporation
a. P goes to purchase CPU to help with accounting functions, D guarantees CPU will help, P buys CPU.

b. K was in four parts (hardware, software, lease, warranty) and contains merger clause.

c. CPU doesn’t work, D tries to fix it, can’t, recommends to P that they buy another model, P does, doesn’t work…P gets another person, who says this CPU won’t ever perform what P needs performed.

d. Trial court holds merger clause not valid.

i. Court looked at intent and sophistication of parties.  

e. Merger clause was part of complex form contract.

D. Resolving Ambiguity in Meaning of Contract and Parol Evidence

1. General

a. R2d §201 – Whose Meaning Prevails
i. When parties have attached same meaning to term, that meaning applies.  IF NOT, term is interpreted in accordance with meaning attached by one of them if at the time the agreement was made:

1. That party did not know of any different meaning attached by the other, and the other knew of the meaning attached by the 1st OR

2. That party had no reason to know of any different meaning attached by the other and the other had reason to know the meaning attached by the first.

b. R2d §202 – Rules in Aid of Interpretation
i. Provides contextual approach to K interpretation.

c. R2d §203 – Standards of Preference in Interpretation
i. Hierarchy of interpretive tools:

1. Expressed terms

a. Separately negotiated over standardized terms.

2. Course of performance

3. Course of dealing in Ks in the past.

4. Usage of trade

d. R2d §204 – If term omitted, can supply a term that is reasonable in circumstances. 

e. R2d §220-223 – Hierarchy of Determinative Tools
2. Pacific Gas and Electric v. G.W.Thomas Drayage and Rigging
a. D enters a K with P to furnish labor and equipment necessary to remove and replace the upper metal cover of P’s steam turbine.  Agreement contained an indemnity clause for D to indemnify P for all loss.  P’s property was damaged and P sought recovery.  D argued that this was to apply only to 3rd party property/people based on previous Ks with indemnity clauses.

b. Issue is whether “indemnify” refers only to compensation for liability incurred by utility company as result of injury to property of third persons or to company’s own loss. 

c. Reasonable Susceptibility Test
i. Test of admissibility of extrinsic evidence to explain meaning of written instrument is whether offered evidence is relevant to prove meaning to which language of instrument is reasonably susceptible.
1. Two step process

a. The language of a contract in light of all the circumstances is “fairly susceptible of either one of the two interpretations contended for”

b. THEN admit “extrinsic evidence relevant to prove either of such meanings”

d. Rational interpretation requires at least a preliminary consideration of all credible evidence offered to prove the intention of the parties.

e. Case is remanded with instructions to admit extrinsic evidence.

3. Trident Center v. Connecticut General Life Insurance
a. P and D negotiated a commercial loan.  K stated that P should not have a right to repay for 1st 12 years.  In case of default in years 1-12, D had the option of accelerating note and adding a 10% pre-payment fee.  Interest rates fall and P wants to refinance loan.  P claimed that clauses in K contradict each other and that P could prepay at any time for the 10% fee.

b. Ct. holds that according the reasonable susceptible rule, parol evidence should be used to determine if a contract is reasonable susceptible to meaning a party imputes to it.

i. Extrinsic evidence admissible because one side could claim that the parties intended one thing, but wrote another giving rise to possible ambiguity.

c. Kazinski says he must follow Reasonably Susceptible Rule as per Erie, even though it is a BAD RULE.

i. Writing seemed adequately complete and understandable and completely integrated.

ii. Bad idea to accept idea that words are inadequate to express concepts.

iii. Chips away at foundation of legal system.

4. Frigaliment Importing Co. v. BNS International Sales Corp
a. Chicken case, issue is whether K meant “Stewing” or “broiling” chickens.

b. P had burden of showing that “chicken” was used in narrower, rather than in the broader sense, doesn’t do this.

c. 1st looked to meaning in contract, then to trade usage.

i. D’s intent coincided with the objective meaning of chicken provided by one of the dictionary meanings and a definition in the Department of Agriculture regulation and realities in market.

d. Followed hierarchy, K (other terms in it), negotiations, course of performance, trade usage, price ( none of these narrows “chicken”

X. GOOD FAITH AND CONTRACT MODIFICATION


A. General – ALWAYS IMPLIES HONESTY IN FACT
1. Contracts rarely spell out situations where they can be modified or renegotiated.  In situations where cost of raw materials increases dramatically, seller may approach buyer and ask for adjustment of price to reflect seller’s increased costs.  Problem is sifting legitimate from illegitimate requests.

2. GOOD FAITH IS IMPLIED TERM IN EVERY CONTRACT.

B. Three Doctrinal Approaches to Contract Modification
1. The Common Law Preexisting Duty Rule

a. Attempts to use consideration to set up a bright line test to distinguish legitimate modifications from extortionate holdups.

i. JJ says this can be over inclusive and under inclusive.

1. Over inclusive in that it denies enforcement to modifications that were reasonable and made in good faith.

2. Under inclusive in that it does not prevent sophisticated parties from manufacturing consideration.

b. Performance of an act which the promisee is already bound by contract to perform is not valid consideration for modification.

c. Can get around this rule

i. Promisee can do or promise to do something in addition to her existing obligation OR

ii. Promisee can rescind the first contract before entering into the second, revised contract.

d. R2d §73 – Performance of Duty
i. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what has required by the duty in a way which reflects more than a pretense of bargain.

2. UCC 2-209 and R2d §89 Approach

a. Modifications will be enforced if they are in good faith and meet certain objective criteria.

b. R2d §89 – Modification of Executory Contract
i. A promise modifying a duty under a contract not fully performed on either side is binding

1. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made OR

2. To the extent provided by statute OR

3. To the extent that justice requires enforcement in view of material change of position in reliance on promise.

c. UCC 2-209
i. Modifying agreement DOES NOT NEED CONSIDERATION

ii. Statute of Frauds must be satisfied
iii. 2 prong test of good faith between merchants

1. Merchant must be “honest in fact”

2. “Observance of reasonable commercial standards of fair dealing in the trade”

a. May require demonstrable reason for seeking modification.

b. Can involve a market shift that makes performance come at a loss

3. Duress Doctrine

a. Modifications will not be enforced if they were achieved only via circumstances and pressures that constitute economic duress under duress doctrine.

C. Good Faith
1. General

a. A party who has not actually suffered a loss on the K may still seek a modification if a future loss on the agreement was reasonably foreseeable.

b. Coercive conduct is evidence that modification sought in bad faith, but not a prima facie case.

c. Subjective and objective test

i. Subjective: Honesty in fact in conduct or transition involved. (UCC 2-201(19))

ii. Objective: Reasonable commercial standard of fair dealing.

2. Alaska Packers Association v. Domenico
a. Fisherman waited until they were up in Alaska working for D’s cannery to demand more money for the same work.  They insisted that the superintendent complete formal documents with changed figures, even though he said that he was not authorized to make these changes.  D is held up because he needs this work done and there were no other available workers.

b. Court holds modification not enforceable.

i. Fails under pre-existing duty rule because of lack of new consideration (workers would receive new payment for same work already obligated to perform)

ii. Fails under UCC and R2d approach because modification was result of coercion / hold up game)

3. Angel v. Murray
a. Modification of a K specifying that P was to collect trash in D’s town.  K stated that P could expect to have to serve approximately 20 more homes each year.  One year, 400 homes were added, causing P’s costs to rise significantly.  P sought an increase in his payment that was granted.

b. Courts reject pre-existing duty rule and make four-prong test based on R2d §89

i. Parties voluntarily agree

ii. Promise modifying original K was made b4 K was fully performed on either side.

iii. Underlying circumstances which prompted modification were unanticipated by parties.

iv. Modification is fair and equitable.

c. Contract enforced.

4. Roth Steel Products v. Sharon Steel Corporation
a. Modification of K price when steel prices rose and there were shortages in raw materials because of increased export demand.  D told P they were going to discontinue price concessions given to P.  Eventually, parties agreed to stay at old price for a few months and then set a new price in between original K price and new market price, because P has nowhere else to go for steel.  D was a substantial supplier of P’s steel.

b. Ct. holds that modification unenforceable even though the original K had included a clause that allowed re-negotiation of price, because D did not act in good faith.  Ct. essentially says that even though D may be losing money on the K, it cannot force P to accept this modification.  Ct. sees this term as coerced by D’s powerful position as P’s main supplier.

i. Conduct was not consistent with commercial standards of fair dealing in the trade, there was no honest desire on D’s part to seek modification and D used coercive conduct (threatening to cut off P’s supply) and was not late to other buyers, as they were with P.

c. Modification unenforceable under UCC 2-209:

i. Objective Test met: Price increase leading to contract modification reasonable.

ii. Subjective Test: Company was not truthful, was partially insulated from raw material price increases and used coercive conduct.

5. Austin Instrument v. Loral Corporation (The return of!)

g. Loral had contract with Navy that said if delivery late, there could be liquidated damages or cancellation.  Loral hires Austin as subcontractor.  Loral later award second deal with Navy, tells Austin it would be awarded subcontract only if it was the lowest bidder.

i. Austin doesn’t like this, demands price increase on 1st subcontract, and says it should get all of 2nd contract or else it would stop delivery.

ii. Loral could not find anyone else, forced to agree.

h. RULE = A K is voidable on ground of duress when its established that the party making the claim was forced to agree to it by means of wrongful threat precluding the exercise of free will.

i. ECONOMIC DURESS = immediate possession of needful goods is threatened.

i. Prove by showing that one party to a K has threatened to breach the agreement by withholding goods unless other party agrees to further demands.

ii. Must also show that threatened party couldn’t obtain goods from another source of supply and that the ordinary remedy of an action for breach wouldn’t be adequate.

j. This case

i. No market substitute

ii. Non-compensable damages for loss of future business.

iii. JJ says bargaining power driving this…who should bear risks?

iv. Loral deprived of its “free will”

v. Threat was improper – Retroactive price increases without objectively demonstrable reason.

D. Good Faith as a Universal Gap Filler
1. General Terms

a. R2d §205 – Duty of Good Faith and Fair Dealing
i. Every K imposes upon each party a duty of good faith and fair dealing in its performance.

b. UCC §1-203 – Obligation of Good Faith
i. Every K or duty within this Act imposes an obligation of good faith in its performance.

c. UCC 2-103(1)(b) Comment A
i. Good faith emphasizes faithfulness to an agreed common purpose and consistence with justified expectations of other party

ii. Comment D - Excludes “bad faith” such as evasion of spirit of bargain, lack of diligence and slacking off; willful rendering of imperfect performance, abuse of power to specify terms, interference with or failure to cooperate in the other party’s performance.

2. 3 categories where there is a duty of good faith

a. Contract formation

i. Simply correct mistake and refrain from fraud.

ii. No general duty to disclose.

b. Employment at Will

i. Can fire an employee at will for good cause or no cause, but not for bad cause (i.e. retaliation, malice, sexual)

c. Contractual Performances

i. Must use reasonable limits in exercising discretion in performance.

ii. Parties in K have more trust with each other.

iii. Parties in cooperative relationship, where costs are limited by trust.

iv. Silence is more apt to be deceptive. 

v. OPPORTUNISTIC BEHAVIOR forbidden.

d. Three tests for Good Faith in K performance

i. Common Law Four Prong Test

1. Is there a large degree of discretion allowed to D tantamount to depriving P of substantial proportion of agreement’s value?

2. Did parties intend to make a legally enforceable contract?

3. Did D exceed limits of reasonableness in exercising discretion?

4. Is cause of damage D’s abuse of discretion?

a. This says that good faith requirement does not bar D from benefiting for P’s bad bargain. 

ii. Burton Test (From Centronics Case)

1. Applies objective criteria to identify the unstated economic opportunities intended to be bargained away by a promisor as a cost of performance, and identifies bad faith as a promisor’s discretionary action subjectively intended to recapture such an opportunity.

iii. Posner Test (From Market Street)

1. Look to intent of parties entering into K.

2. “Give the parties what they would have stipulated for expressly if at the time of making the K, they had complete knowledge of future”

3. Centronic Corporation v. Genicom Corporation
a. Centronics and Genicom enter into agreement for business assets, price dependent on value of property as determined by arbitrator.  Until then, money put into escrow account until “10 days after arbitration”  Seller charged buyer with breach of implied covenant of good faith in refusing to release a portion of escrow fund while arbitration pending. 

b. Common law test

i. No discretion, can’t take money out of escrow account until arbitration settled. (fails first prong.

c. Burton Test

i. D’s refusal to consent to distribution from escrow doesn’t gain it anything b/c money still sitting there.

d. Terms of K itself

i. Come close to saying that money couldn’t be distributed until after arbitration decision.

4. Market Street Associates, Ltd. Partnership v. Frey
a. Leaseback agreement – D had to finance costs and expenses of construction of additional improvements and has discretion of whether or not to do so.  BUT, if they can’t reach agreement as to price and necessity of improvements after good faith negotiations, P had option to buy back land for its initial price plus 6% a year.

b. P wants outside help for financing.  When it can’t get this b/c it doesn’t have deed for mortgage, tries to buy deed from trust.  Trust says $3 mil.  P then requests trust to pay for construction, doesn’t mention paragraph on buyback option.  Trust says no, P exercises buyback option.

c. ISSUE: Did P have to mention buyback paragraph to D?

d. Holding: No sufficient showing of bad faith on summary judgment (view evidence in light most favorable to P) BUT judge thinks bad faith.

e. Court says that good faith is a compact reference to an implied undertaking not to take advantage in a way that could not have been contemplated at the time of drafting, and which therefore was not resolved explicitly.

i. There was OPPORTUNISTIC BEHAVIOR here.

E. Good Faith and Employment at Will Context
1. General Rule: Where no time limit is provided, employment terminable at pleasure by either party, or at most upon reasonable notice.

a. Three exceptions

i. Termination violates PUBLIC POLICY

1. When termination itself is for an impermissible reason (race, religion, etc)

2. Quid Pro Quo

a. Sexual harassment

b. Termination effectuates an illegal employment relationship.

3. Retaliatory Discharges

a. i.e. whistleblower activity.

ii. Implied in Fact Promise of Employment

1. limitation on discretion to terminate

a. i.e. Personal manual, employee handbook.

2. Question for jury whether this exists.

iii. Good Faith limitations on discretion to terminate.

1. OK to terminate for good or no cause, but not bad cause.

2. Protects employee from discharge based on employer’s desire to avoid payment of benefits already earned by employee (sales commissions) but NOT tenure required to earn pension and retirement benefits.

2. Wagenseller v. Scottsdale Memorial Hospital
a. Nurse fired after going on a rafting trip with her supervisor and not participating in disgusting activities.  She says this violates good faith and implied in fact procedures (there was a handbook which procedures were alleged not followed)

b. Judge says issue of implied in fact clause for jury, but no good faith duty…can fire for no cause.  So long as she wasn’t fired to avoid payment of benefits already earned, OK.

3. Jordan v. Duff and Phelps
a. P works at closely held corp. (one whose stocks are not publicly traded).  He leaves corp. b/c mother and wife don’t get along.  He waits to leave until 12/31 b/c he thinks stocks will have better book value then.  His stock rights were contingent upon him remaining employed there.  Was employee at will.  Issue is whether or not company had to disclose that it was planning merger.  

b. Sells stock at $23,000 would have been worth $600,000.

c. Price and Structure Rule

i. Public corporations do not need to disclose impending negotiations for their merger.

ii. MICHAELS CASE makes exception for closely held corporation

1. Says closely held corporations that purchase their own stock must disclose to the sellers all information that meets the standard of “materiality”

a. Standard = “There is a substantial likelihood that, under all the circumstances, the omitted facts would have assumed actual significance in deliberations of reasonable shareholder”

d. Issue is whether the implied good faith duty was broken here.

i. Was this an avowedly opportunistic discharge?

ii. Or, as dissent says, because this was employment at will, could company have said “we are going to merge, your stock would go up in a few days, your fired”

e. Since this is on whether to grant summary judgment, judge says that question for jury.

F. Frustration and Impracticability

1. General

a. Test (Frustration)

i. What was foundation of the K?

ii. Was the performance of purpose of the K prevented?

iii. Was event which prevented the performance of the K of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the contract?

1. Look beyond parol evidence.

b. Test (Impracticability)

i. Occurrence of unforeseen contingency

ii. That is outside the control of the parties.

iii. Risk not allocated either

1. Expressly OR

2. By custom.

c. Courts reluctant to excuse performance on grounds of frustration and impracticability.

d. Impracticability deals with the limitations of human foresight and with the fact that the negotiation of contract details has to come to an end at some point.

e. ALL OR NOTHING CLAIM

2. Exam Tips

a. Does non-occurrence of event X at time of performance mean no obligation to perform?

i. What risks did parties foresee / contemplate?

ii. Did they allocate the risks in the contract?

1. Look at contract, prior negotiations, agreements, trade usage.

3. Restatement Approach

a. R2d §261 – Discharge by Supervening Impracticability
i. Where, after a K is made, a party’s performance is made impracticable without his fault be the occurrence of an event the non occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged unless the language or the circumstances indicate to the contrary.
b. R2d §262 – If you die or are incapacitated – no duty to perform.

c. R2d §263 – Destruction, Deterioration or Failure to Come into Existence of Thing Necessary For Performance
i. If the existence of a specific thing is necessary for the performance of a duty, its failure….(see text)…as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.

d. R2d §265 – Discharge By Supervening Frustration
i. If purpose is substantially frustrated without fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or circumstances indicate the contrary. 

e. R2d §266 – Existing Impracticability or Frustration

4. UCC Approach

a. UCC §2-614 – Substituted Performance
i. There must be true commercial impracticability to excuse agreed to performance and justify substituted performance. 

b. UCC §215 – Excuse by Failure of Presupposed Condition

i. Seller is excused from timely delivery of goods contracted for, where his performance has become commercially impracticable b/c of unforeseen supervening circumstances not within the contemplation of parties at time K was made.

5. Post-Contractual Change in Market Price of Promised Goods or Services

a. Generally an expected element in any forward exchange.

b. Odds that buyer or seller will turn out to be the advantaged party must be assumed to be equal, with the contract price representing a midpoint between the foreseeable high and low.

6. Problem of Foreseeability (Allocation of Risk)

a. Must look to see who is best able to manage risk

b. Which of the parties was intended to bear the risk that performance would in fact be rendered impossible by the particular event?

i. How would the parties have decided to deal with the contingency in question if it had been discussed between them at the time they entered into their agreement?

7. Frustration (Krell Case)

a. Buyer saying the value of the object is near zero.

i. No reason to perform; will no longer get benefit from performance.

ii. Something happens after contract that has decreased value of performance.

iii. Could render performance: its not too expensive: however value of performance is really low.

8. Impossibility (Dunbar Molasses, Transatlantic, Easter Air) 

a. If a court concludes that performance of the contract has been rendered “impossible” by events occurring after the contract was performed, the court will generally discharge both parties. 

i. Ex/ destruction of subject matter; failure of the agreed-upon means of performance, death or incapacity of a party.

b. All or nothing claim.

c. Three factor test (From Transatlantic)

i. Unexpected Contingency

ii. Failure to Allocate Risk for it.

iii. Commercial impracticability
1. Rendering performance is infeasible

2. Too costly to perform.

9. Impracticability

a. If due to changed circumstances, performance would be commercially infeasible, the promisor may be excused just as he would be if performance were literally impossible.

b. Courts equate “extreme impracticability” with “impossibility”

c. OFF HOOK
i. Agreed performance is impracticable because of occurrence of contingency, the nonoccurrence of which was a basic assumption of the contract (§2-615(a))

1. Must be extreme

a. Ex/ crop failure or war.

d. ON HOOK
i. Unexpected price increases

1. Even when there is a signed fixed-price contract.

ii. ESPECIALLY when price increase was foreseeable.

e. Courts reluctant to grant relief for this.

10. Repair Contracts

a. If homeowner enters into a repair contract and the house is destroyed by fire before repairs are completed: (general rule)

i. Homeowner discharged from contract.

ii. Contractor’s loss remains with contractor.

11. Krell v. Henry (Frustration)

a. The King’s coronation case…₤75 for 2 days (not nights), ₤25 up front….King gets sick, Henry doesn’t pay balance

b. Contract was frustrated

c. Test

i. What was the foundation of the contract
1. Look to surrounding circumstances

2. Parol Evidence used.

ii. Was the performance of the contract prevented?

1. Is there the absence of an assumption of the existence of a particular state of things?

iii. Was the event which prevented the performance of the contract of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the contract?

d. Here, king getting sick was outside the scope of what they were thinking and the coronation was at the foundation of the K.

12. Canadian Industrial Alcohol v. Dunbar Molasses (Impossibility – No)

a. P contracted to buy molasses from D, who acquired it from third party refinery…output of refinery goes down, D given less amount.

b. P and D assumed certain amount of output from refiner.

c. D argues that duty to deliver was conditioned upon the production of the refinery…duty to deliver was proportionate to the refinery’s willingness to supply.

d. No impossibility

i. Shortage by refinery was unforeseen but not unforeseeable.

ii. Risk allocated to D

1. D’s ability to fulfill obligation to P depends on refinery’s obligation to D.

2. D irresponsible in not telling P about arrangement and in failing to protect itself. (No contract with refinery)

3. If D would have made a timely K with refinery, could have assured itself of sufficient supply.

e. Business could not be transacted smoothly if a presumption of nonperformance were at the root of its engagements.

i. What D is saying is that a manufacturer who Ks with a middleman would expect the K to lapse whenever supply dwindles, and middleman doesn’t have to try and do anything about it.

f. NOTE = If refinery were destroyed, this would be a different story.

13. Transatlantic Financing Corporation v. United States
a. NOT IMPRACTICABLE (UCC §2-615)

b. P was shipping co…Suez war leads to canal being closed…Boat has to go through Cape of Good Hope route to get there—an extra $44,000 out of $300,000 and extra 3,000 miles on 10,000 mile trip.

c. P alleges an implied term of “usual and customary route”( impracticability (trying to get more money)

d. TEST FOR IMPRACTICABILITY

i. A contingency (something unexpected) must have occurred

ii. Risk of unexpected occurrence must not have been allocated by either agreement or custom.

1. Proof that risk of a contingency’s occurrence has been allocated can be EXPRESSED OR IMPLIED from agreement.

a. May also be found in surrounding circumstances, custom, usage of trade

iii. Occurrence of contingency must have rendered performance commercially impracticable.

1. Increased cost and difficult performance doesn’t mean impracticability.

e. This case

i. Transatlantic knew about conflict and assumed abnormal risk

ii. Impracticability is urged on the basis of increased costs alone.

f. NOTE – P sues on Quantum Meruit

i. Either K binding and P limited to K price or K discharged and P gets compensated at quantum meruit rate (less than K price)

14. Eastern Air Lines v. Gulf Oil Corporation
a. K for fuel, b/c of oil crisis, Gulf demands Eastern pay more for fuel.

b. Court uses 4 tier test (finds no impossibility)

i. Failure of a pre-supposed condition

ii. That was an underlying assumption of the K.

iii. Which failure was unforeseeable

iv. Risk not specifically allocated to complaining party.

c. Is change in price a foreseeable contingency?

i. Need more than unprofitability, need unjustness.

d. Gulf could have foreseen energy crisis

i. If contingency is foreseeable, it and its consequences are taken out of scope of UCC §2-615 b/c party disadvantaged by contingency could have protected himself.

XI – BREACH 


A. General
1. R2d §237 – Breach will end duty of injured party.

2. R2d §235 – Defines Breach

a. “When performance of a duty under a K is due any non-performance is a breach”

3. Mitigation of Damages

a. An injured person can’t recover damages for losses that with reasonable effort, he could have avoided after the promisor’s breach became known.

i. Incentive for breaching party to notify immediately of breach b/c notification triggers duty to mitigate.

4. R2d §243 – Order of Performance
a. Where performance of one party under an exchange requires a period of time, his performance is due at an earlier time than that of the other party.


B. Anticipatory Breach
1. General

a. Anticipatory breach still requires you to mitigate your damages
i. Cuts social waste.

ii. (/ If you perform your side and the other party repudiates, there can be no anticipatory breach b/c you can’t mitigate your damage.

b. Courts reluctant to grant anticipatory breach.

c. Obvious incapability of performance due to financial difficulties does not constitute an anticipatory breach (Falstaff)

2. Default Rule

a. A seller who has reasonable grounds for feeling insecure about the buyer’s ability to pay is entitled under UCC §2-609 to demand assurance, usually in the form of a letter from the buyer’s bank or an updated credit report, and to regard the buyer as having repudiated the contract if such assurance is not forthcoming.

3. Restatement Approach

a. R2d §250 – When a Statement or an Act is a Repudiation
b. R2d §253 – Effect of a Repudiation as a Breach and on Other Party’s Duties
i. Repudiation alone (even if before time for performance) gives rise to claim for damages for total breach.

ii. Breach discharges other party’s remaining duties to perform.

c. R2d §251 – When Failure to Give Assurance May Be Treated As Repudiation
i. Where reasonable grounds arise to believe there will be a breach before performance, you may demand assurance of due performance AND if reasonable, suspend performance on your part until assurance received.

ii. May treat failure to provide assurance within reasonable time as a repudiation.

4. UCC Approach similar – UCC §2-609
5. Critique of Anticipatory Repudiation (argue against it)

a. Repudiation should free other party from duty, but have to wait to sue until actual breach.

b. Illogical (how can you breach in the future)?

c. Evasive Behavior

i. Can be used offensively to get out of a bad bargain or a K you can’t perform.

6. Conduct Constituting Performance

a. Common Law

i. Requires for anticipatory repudiation “a positive, unconditional, unequivocal declaration of fixed purpose not to perform the K in any event or at any time.”

ii. Makes promisee wait until performance date or unequivocal statement of non-performance.

iii. Does not excuse a party who repudiates b/c his contractual partner is insolvent.
b. Modern Trend

i. When a party facing failure of performance by the other was taken reasonable action in good faith to minimize losses from the breach, the courts have been reluctant to impose additional losses upon him, even though breaching party has not unequivocally declared his intention not to perform.

ii. Implied repudiation only if substantial performance of his promise is impossible.

7. Hochster v. De La Tour
a. P hired to come on tour of Europe beginning 6/1, D changes his mind on 5/11, P gets new job on equally good terms beginning 7/1.

b. Rule(s)

i. There is anticipatory breach

ii. You can consider yourself absolved from any future performance of K

iii. Can sue either now or when breach occurs.

iv. Future employment mitigates damages.

c. After the renunciation of the agreement by the D, P should be at liberty to consider himself absolved from any future performance of it, retaining his right to sue for any damage he has suffered from the breach of it.

d. Injured party has option to either sue immediately or wait till time when the act was to be done, still holding it as prospectively binding for the exercise of the option.

8. Ringel & Meyer, Incorporated v. Falstaff Brewing Corporation
a. Agreement between 2 companies, one with financial difficulties.

b. Court says

i. An anticipatory breach will serve as the basis for an action for damages against the party to a contract who has repudiated his obligation

ii. Anticipatory breach by repudiation could be interposed as a defense to a claim by the repudiator.

iii. BUT, obvious incapability of performance due to financial difficulties does not constitute an anticipatory repudiation
c. Finding for D.

9. Taylor v. Johnston
a. P and D enter into K so that P can breed his 2 horses with D’s horse.  D sells horse to people in Kentucky.

b. 1st repudiation is in D’s letter (not taken / repudiation retracted when D offers to service horse in Kentucky

c. 2nd repudiation implied by trial court b/c of D’s agents not giving P’s horses priority.

i. This is not a real repudiation b/c it did not give presence of impossibility.

ii. Still had time left for performance in breeding season.

d. Anticipatory breach occurs when one of the parties to a bilateral K repudiates the K

i. Repudiation can be expressed or implied.

1. Express is a clear, positive, unequivocal refusal to perform.

2. Implied results from conduct where promisor puts it out of his power to perform so as to make substantial performance of his promise impossible.

a. No repudiation until there is conduct which removes the power to perform.
C. Substantial Performance
1. General

a. Defect must frustrate purpose of K, otherwise substantial performance.

b. Criteria

i. Inadvertent Breach (Good Faith Breach)

ii. Defect was Insignificant in relation to central purpose/objective of K.

iii. Defective performance must not be inconsistent with express intention of K.

c. Willful Breach

i. Takes away protection of substantial performance

ii. Can’t be

1. intentional breach

2. breach in bad faith

3. defect that impairs whole structure

d. Substantial performance is when a party breaches K by deviating from its terms, but still nonetheless performs well enough that the breach is immaterial.

i. The other party always has a claim for damages.

e. Substantial Performance is a defense that does not admit non-performance

i. Unlike frustration, impracticability, etc.

f. Prevents service/construction providers from opportunistic behavior of buyer.

g. Taste Contracts

i. In matters of art or decoration, where the purpose to be served and the desire to be gratified are closely linked with the bargained for specifics, substitutions are inexcusable.

2. JJ on Substantial Performance

a. 2 Preconditions for applicability of substantial performance

i. Unintentional defect (good faith)

1. didn’t deliberately contract out.

ii. Trivial Effect

1. How do you determine this?

a. Look to Purpose to be served

b. Effect on market value of defect.

i. If you want courts to look at this subjectively, you must put in K just how much successful completion means to you.

b. 2 Things To Consider in Substantial Performance

i. When does nonperformance of a term constitute a breach entitling the injured party to suspend its performance and/or get a legal remedy?

ii. How does the extent of the breach affect the remedy?

3. When is Defect Material?

a. R2d §241 – Factors to Determine Whether Defect is Material
i. Extent to which injured party

1. will be deprived of expected benefit

2. can be adequately compensated for benefit deprived.

ii. Extent to which party failing to perform

1. will suffer forfeiture

2. will cure his failure

3. acts with good faith and fair dealing.

4. Remedy for Substantial Performance

a. Cost of Completion

i. Normally, the reasonable measure of damages for failure to perform is the cost, according to the market value, of repairing the defect

1. Cannot be disproportionate to the probable loss in value to him.

b. Diminution in Value

i. However, if the repair would involve substantial economic waste, the measure of damages will be the amount by which the defect diminishes the value of performance.

c. Economic Waste

i. When cost of replacement is very high relative to diminution in market value of substantial performance

ii. In Jacob, Cardozo says this must involve tearing down a structure, but in Peevyhouse, they say this is not true.

d. R2d §348(2)
i. If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on:

1. the diminution in the market price of the property caused by the breach OR

2. the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.

5. Jacobs & Young v. Kent
a. P contractor built house for D without using pipe specified in K, though the pipes used were comparable in quality.  Using other pipes is not willful – it was a good faith breach.  There was no difference in value of house b/c other pipes were used – therefore defect was insignificant.  D did not complain for 9 months.  Cost of replacing pipes would be huge.

b. Court held that contractor had substantially performed even considering the K had specifically called for Reading pipes.

c. Court nullifies party’s intent in favor of a more economically sound policy b/c the main objective of the K was a well-constructed house.

i. What is just and fair ex poste is derived from ex ante intention of K.

d. If homeowner had made it clear the reason Reading pipes were vital to satisfaction, defect might not have been considered trivial

e. Replacing pipes would be economic waste.

f. Damages

i. Diminution of value based on the use of other pipes (Nominal)

6. O.W. Grun Roofing and Construction v. Kent
a. Contract for roof in specific color, P notices some yellow shingles, D replaces them but no uniform color.

b. Court rules no substantial performance

i. A material breach (one which goes to the root of the K) defeats the promisor’s claim despite his part performance.

c. Here, K was not only for roof, but for roof of uniform color.

d. Test for Substantial Performance

i. Contractor, in good faith, intended to comply with K

ii. Substantially comply with K

1. Defects not pervasive

2. Don’t constitute deviation from general plan.

3. Not so essential that the object of parties in making K can’t be accomplished by remedying defects.

7. Plant v. Jacobs
a. P contracted to build residence for D according to “stock floor plan”

b. Wall between living room and kitchen misplaced and also other minor items which remained to be finished.

c. D claimed no substantial performance and wants cost of replacement (tear down wall and put it back up)

d. Court holds substantial performance “whether a defect should fall under cost-of-replacement rule or be considered under diminished-value rule depends on nature and magnitude of defect”

e. Here, fulfilling expectations would be economic waste.  No change in market value whether living room one foot wider, so no damages.

f. Policy

i. Avoid increased cost of building tract homes b/c of litigation expenditures if all defects were handled under cost-of-replacement rule.

ii. Danger of windfall if expectation damages are rewarded where replacement costs are grossly disproportionate to diminution value.  Would encourage suits being brought.

D. Perfect Tender Rule
1. UCC §§2-601, 2-508

a. Relates to delivery of goods

b. If goods are not in perfect condition when received by purchaser, purchaser can refuse to accept them within reasonable time

i. Purchaser must tell seller why he is rejecting

c. Seller must be given reasonable time to remedy problem.

2. Policy for using this for goods and substantial performance for services

d. If perfect tender rule applied to services, homeowners could hold up contracts.

3. Based on premise that you can resell fungible goods.

XII – CONTRACT REMEDIES


A. General
1. Types of Damages (As defined by §344 – Purposes of Remedies)

a. Expectation Interest

i. Interest in having the benefit of bargain by being put in as good a position as he would have been in had the contract been performed”

b. Reliance Interest

i. Interest in being reimbursed for loss caused by reliance on the K by being put in as good a position as he would have been in had the K not been made
1. Reasonably foreseeable consequential losses.

2. Include value of opportunities foregone as well as costs of actions taken.

3. Benefit = approximates optimal level of enforcement: pay for loss of benefit of breach.

4. Tradeoff = Difficult to measure accurately, and have high administration and error costs.

5. limitation = foreseeability.

c. Restitution Interest

i. Interest in having restored to him any benefit that he has conferred on the other party.

1. Not contract damages.

2. Measured not by loss to injured party, but by value of the benefits conferred upon promisor by promisee.

ii. R2d §370 – Requirement that Benefit Be Conferred
1. A party is entitled to restitution under the rules stated in this Restatement only to the extent that he has conferred a benefit on the other party by way of part performance or reliance.

iii. R2d §371 – Measure of Restitution Interest
1. If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured either by:

a. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, OR

b. The extent to which the other party’s property has been increased in value or his other interests advanced.

iv. R2d §373 – Restitution When Other Party Is In Breach
1. Subject to the rule states in subsection (2), on a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

2. The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.

v. R2d §375, 376, 377 – When entitled to Restitution
1. Still entitled to restitution, even if K

a. Comes under statute of frauds

b. Is avoided b/c of lack of capacity, mistake, misrepresentation, duress, undue influence, abuse of fiduciary relationship.

c. Is discharged b/c of impracticability, frustration, non-occurrence of condition, etc.

2. Limitations on Damages

a. Avoidability §350

i. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.

b. Unforeseeability §351

i. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made.

ii. Loss may be foreseeable as a probable result of a breach because it follows from the breach

1. in the ordinary course of events, OR

2. as a result of special circumstances, beyond the ordinary course of events, that the party has reason to know
c. Uncertainty §351

i. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

d. Interest §354

i. Measure from time for performance on amount due less all deductions to which the party in breach is entitled to.

1. otherwise as justice requires.

e. Punitive Damages §355

i. Not allowed in Breach cases unless conduct is also a tort.

3. Efficient Breaches

a. Regret Contingency, obligor is faced with existing obligation that he would not perform were he presently given the opportunity to recontract.  Must make a rational cost-efficient choice between performing and suffer associated losses and electing breach and pay obligee’s damage bill by “making him whole” i.e. compensatory damages.

b. Moral indifference to breach of K is justified in the law permitting (even encouraging) a promisor to breach and compensate promisee with money.

i. Promotes an efficient disposition of material resources.

ii. Assuming breaching promisor has acted rationally there should be a net social gain to the parties, yet no one is left worse off as a consequence.

c. Example

i. U contracts to sell customized machine to G for $100,000.  Machine is worth $120,000 to G.  Prior to delivery R offers U $150,000 for machine.

ii. U deliberately breaches and sells to R.  U owes G damages of $20,000.  Even after damages, U nets $130,0000.

iii. U is better off, G is as well off as expected when K was entered into and machine is acquired by person for whom it has the highest economic value.

iv. Specific performance would require U to sell to G.

1. R could offer G $150,000 for machine or offer G $50,000 for assignment of K right.  G would be $30,000 better off, U would receive expected value and machine would go to R, highest value user.

2. SP would make it unnecessary to value G’s expectations.

3. Judicial determination of damages would be avoided and danger of underestimating G’s loss or denying altogether.

4. U could also buy-out G’s contractual rights for some portion of $30,000.  Efficiency goals are met.  Legal rule would lead to negotiated settlement rather than breach. 

4. Restitution Damages and The Breaching Plaintiff

a. A party’s right to restitution may survive his own performance deficiency.

b. Breach of K does not validate unjust enrichment.

i. Ex/ sell you widget at $1.  Really worth .9  Sill have to pay me .9 if you keep widget.

c. R2d §374 – Restitution in Favor of Party in Breach
i. If a party justifiably refuses to perform on ground that his remaining duties of performance have been discharged by other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.  Limited to following:

ii. To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and difficulties of proof of loss.

d. No restitution is allowed to an employee who quits before his pension rights have vested.

i. Employer’s aim is not to compensate daily services as such, but to encourage continuity.

5. Losing Contracts

a. P realizes he is going to have a net loss on the K before D breaches K.  Who should loss fall on?

i. Restitution – Recovery of builder of entire value of his work up to the date of breach (§373)

ii. Constrained restitution – Limit restitution to nothing above K price.

iii. Contract damages – reliance interest

iv. Loss sharing – Divide burden between two parties on ratio of injured party’s loss expectation : K price.

B. Cases Related to What Type of Damage to Award

1. Sullivan v. O’Connor
a. P contracted with D for a nose job that D said would improve P’s appearance after 2 operations.  P was not satisfied with poor results.  She ended up having to undergo a 3rd operation.  She is left with no further surgical options to improve nose.

b. Court awards reliance damages

c. No expectancy damages

i. Difficulty in calculating them

ii. Lack of certainty of money value of expectation.

d. What she gets under reliance damages

i. Out of pocket expenses for all 3 operations

ii. Money damages for worsening of condition

iii. Lost earnings of jobs she had before surgery

iv. Pain and suffering associated with all 3 operations.

e. Pain and suffering issue

i. P sued for pain and suffering which is not typically awarded in K cases since K remedies are generally limited to foreseeable results.  In this case, pain and suffering were foreseeable.

1. However, court here went out on its own and only awarded damages for 3rd extra operation, since P allocated the risk of pain and suffering for the 1st and 2nd operations to herself.

f. If expectation damages awarded, would have gotten

i. Lost earnings, out of pocket expenses for 3rd op., money for pain and suffering associated with 3rd operation only

1. value of K nose – value of actual nose.

g. If court had awarded restitution damages, P would only get her out of pocket expenses paid to D for 3 operations

i. Prevent unjust enrichment of D.

h. Issue of suing doctor for breach.

i. Generally bad, but here good b/c he promised a specific result.

2. Freund v. Washington Square Press, Inc
a. Professor’s book was not actually published, after he relied on commitment from press that it would publish book.  Professor then spent $10,000 of his own money to publish the book himself.  Professor had been promised a percentage of royalties under original K with D.

b. Court refuses to award expectancy damages b/c they are too speculative / uncertain because there was no way to know how much the Professor would have received b/c there is not way of knowing how well the book would have sold.

c. P actually contracted for royalties and not cost of publishing.

d. Damages are not measured by what defaulting party saved by breach, but by the natural and probable consequences of breach to P.

i. Injury = losses suffered or gains prevented.

3. Britton v. Turner
a. P agreed to work for D for one year for $120 to be paid entirely at the end of the term.  P quit after 9.5 months.  D refused to pay him for ¾ of his share.

b. Court awards restitution damages saying that P had conferred a benefit on D that could neither be rejected nor returned.

i. Even though P breached, he was entitled to payment for the services he rendered.

1. R2d §347 

c. NOTE – YOU GENERALLY CANNOT GET RESTITUTION ON PENSION IF YOU QUIT BEFOREHAND.

C. Expectancy Damages
1. Reliance < SQ < Expectation of K performance

2. Default damage award in K law

3. Goal is getting up to expectation.  Difference between present state and future state when promise has been fulfilled.

4. Encourages over investment in reliance b/c promisee receives expected net gain either when promisor performs or pays damages.

5. R2d §347 – Measure of Damages in General
a. Subject to the limitations…the injured party has a right to damages based on his expectation interest as measured by

i. The loss in the value to him of the other party’s performance caused by its failure or deficiency PLUS

ii. Any other loss, including incidental or consequential loss, caused by the breach, LESS

iii. Any cost or other loss that he has avoided by not having to perform.

D. The Diminution / Cost of Completion Dilemma (Or more on substantial performance)
1. R2d - §348 – Alternatives to Loss in Value of Performance (subsection 2)

a. If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on:

i. The diminution in the market price of the property caused by the breach, or

ii. The reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.
2. Groves v. John Wunder Company
a. P leased land to D for 7 years, allowing D to use on-site gravel screening plant to extract gravel.  D paid $105,000.  D promised to leave ground in good condition, level with road, at end of lease.  D knowingly breached on this requirement, only taking the best gravel and not leveling the property once completed.  Estimated cost of leveling land is $60,000 and value of land post-leveling is $12,160.

b. Court awards cost of completion.

i. P expressly contracted for condition that D willfully breached.

ii. Court believed that this element was essential to the purpose of the K and that it was what the parties had bargained for. 

1. Factors condition

a. Economic waste involved

b. Purpose of K

c. Possibility of unjust enrichment due to bad faith on D’s part

c. Different from Jacobs and Young v. Kent
i. Willful breach by D after receiving benefit of lease

ii. To fix breach, D would just have to do what it had contracted to do.

iii. No economic waste b/c they are not redoing things done right.

iv. Purpose of lease was to level ground whereas in J+Y, pipes were just a detail within larger purpose of building house.

v. D got benefit of not having a competitor.

3. Peevyhouse v. Garland Coal Mining
a. P leased a farm containing coal deposits to D for 5 years for mining.  D agreed to perform restorative and remedial work at end of lease.  Purpose of K was to allow D to strip mine on the property – not a K for improvements on land.  D willfully breaches K.

b. Court holds that P was only entitled to diminution of value.  Damages for $300, not cost of replacement ($29,000)

c. Rule:

i. The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained.  When that is true, the measure is the difference in value.  Use relative economic benefit to determine this.

d. Relative economic benefit

i. Relationship between expense involved and “end to be attained”

e. Test: Measure of Damages should be reasonable cost of performance UNLESS

i. K provision breached was merely incidental to main purpose in view.

ii. Economic benefit which would result to lessor by full performance of work is grossly disproportionate to cost of performance.

iii. IF THIS, the damages which lessor may recover are limited to diminution of value resulting to premises b/c of non performance.

E. Limitations on Expectation Remedy
1. Foreseeability

a. Implicit duty to premitigate.

b. Foreseeability doctrine can be said to encourage promisee to behave in an efficient cost saving manner before promisor breaches.

c. Greater potential liability, greater must seller’s contingency reserve and higher the price he will demand for service or product.

d. Like any producer, a seller of goods or services need to calculate costs when he sets a price on performance: standard bookkeeping outlays plus reasonable reserve for contingent expenses where there really are adverse contingent events to worry about.

i. Example

1. If experience shows that event X will occur 10% of the time and will result in an unavoidable expense of $1,000, seller will add $100 to his cost estimate and price his performance accordingly.

e. R2d §351 – Unforeseeability and Related Limitations on Damages
i. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.

ii. Loss may be foreseeable as a probable result of a breach because it follows from the breach.

1. in the ordinary course of events, OR

2. as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

iii. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

f. 6-step process according to Victoria Laundry
i. Expectancy damages default

ii. Limited by what is reasonably foreseeable

iii. This depends on knowledge then possessed by parties.

iv. Knowledge is of 2 kinds

1. Actual (Hadley 2nd rule)

2. Imputed (Hadley 1st rule)

v. Must ask that if breacher had considered question of what loss is liable to result, what would he have conceived loss to be?

vi. OK if likely to result, doesn’t have to be certain.

g. Lost Profits

i. UCC §2-715 (2)(b) – SEE TEXT

1. lost profits are reasonably foreseeable “if they are proximately caused by and are the natural result of the breach”

ii. Modern trend

1. Include damages for lost profits among reasonably foreseeable damages.

2. Certainty

a. Damages for breach are recoverable only to the extent that the injured party’s loss can be established with reasonable certainty.  Limits buyer’s recovery of lost profits in collateral transactions.

b. §352 – Uncertainty as a Limitation on Damages

i. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

3. Mitigation (Avoidability)

a. An injured person can’t recover damages for losses that, with reasonable effort, he could have avoided after the promisor’s breach became known.

b. Injured party is under a legal obligation to take (or else to be presumed to have taken) reasonable steps to avoid waste and minimize cost of breach.

c. Rule or limitation applies both to reliance feature and to the lost-profit feature of the injured party’s claim.

d. Having become aware of promisor’s non-performance, injured party is expected to suspend or terminate his own performance and has no claim for expenditures made in reliance on the K beyond that time.

e. Injured party expected to minimize lost-profit claim be making reasonable efforts to substitute other arrangements / other job / other seller or buyer for those provided in K.

f. Incentive for breaching party to notify immediately of breach b/c notification triggers duty to mitigate.

g. R2d §350 – Avoidability as a Limitation on Damages
i. Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

ii. The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made reasonable but unsuccessful effort to avoid loss.

h. NOTE – Most courts do not impose any duty on mitigator to deal with the breacher, even where the breacher offers the best mitigation option.
4. UCC Terms

a. UCC §2-706 – Buyer’s Breach

i. Where a buyer of goods repudiates or wrongfully refuses to accept delivery the seller’s damages are measured by the difference between the K price and the price – presumably lower – at which the same goods are or can be resold in the market.
ii. Seller may resell goods to other buyers “in a commercially reasonable manner” and claim damages equal to difference between K price and resale price.
b. UCC §2-708(2) – Lost-volume seller Exception

i. If the standard damage measure is inadequate to put the seller in as good a position as performance would have done because the buyer’s breach entails the loss of a profitable sale, then the seller’s damages shall instead be “the profit (including reasonable overhead) which the seller would have made from full performance by the buyer”
5. Hadley v. Baxendale
a. P owns mill, doesn’t have spare shaft.  Shaft breaks, sends it via courier to a firm.  B/c of a delay, P’s mill shut down for several days.  P wants to recover lost profits.
b. Court rules this is not foreseeable.
c. Rule
i. Where 2 parties have made a K that one of them has broken the damages that the other party ought to receive in respect of such breach of K should be such as may fairly and reasonable be considered as either:
1. arising naturally, according to the usual course of things, from such breach of K itself
a. reasonable person test
2. Such as may reasonably be supposed to have been in contemplation of both parties, at time they made the K as the probable result of the breach of it.
a. More specific to current parties.
d. D had no reason to know that mill could not operate without shaft and that lost profits would result; price did not reflect this consequence.
e. Had P made “special circumstances” known, D could have added extra personnel or used separate vehicle to assure on time arrival or refused K unless P obtained loss-insurance through D or 3rd party in case delivery failed; both at higher cost to P.
6. Victoria Laundry v. Newman Industries
a. Boiler delivered 20 weeks after time specified in K.
b. P wants to claim damages for lost profits.
c. D had reason to know of boiler’s use and was told in letters that delivering boiler was important.
d. Allows lost profits in recovery
i. This was an on fact profitable chattel as opposed to resale or carrier goods.
7. Bemidji Sales Barn, Inc. v. Chatfield
a. D buys cows from P; P says that they have been vaccinated from shipping disease (but this is done 1 day before instead of 2 weeks before)
b. D stops payment on check
c. 17 new herd cows die; 2 old herd cows die.
d. D says he lost 1973 cow crop.  Counterclaiming for this.
e. Court says doctrine of avoidable consequences, he could have avoided this by separating cows.
8. Rockingham County v. Luten Bridge Company
a. D is a county that had contracted to build bridge with P.  The K raised controversy, and the board, now sitting as a 3 panel tribunal, rescinds K.
b. P had already incurred costs of $1900 but continues working until completion (told to stop on 2/21…builds until 11/24) incurring $18,301.37 in costs.
c. Court reverses an award for P.
i. Says P entitled to recover $1900 plus anticipated profit only.
d. “After an absolute repudiation or refusal to perform by one party to a K, the other party cannot continue to perform and recover damages based on full performance.”
i. P, so far as he can w/o loss to himself, must mitigate the damages caused by D’s wrongful act.
e. Here, pay P labor and materials expended and expense incurred in part performance AND profits if K carried out.
9. Canadian Industrial Alcohol Company v. Dunbar Molasses Company
a. D breaches K to supply molasses with P.
b. On 2 occasions, D offered to supply molasses from other refineries at price above K price, but below market price.
c. RULE: Non-breaching party not obligated to accept breaching party’s alternative offers. (UCC §2-704)
i. This would be similar to unilateral modification by breaching party, coerced modification.
ii. “We see no merit in the claim that P, while still keeping the contract open, was chargeable with a duty to accept the substitute for performance tendered by the delinquent seller”
1. P had no faith in D’s readiness and didn’t want to add another K to one already broken.
10. Parker v. Twentieth Century-Fox Film Company
a. Shirley MacLaine entered into K with Fox to play lead in movie version of Broadway musical for $750,000.  Fox canceled musical and offered MacLaine female lead in western film.  
b. 1st K included right of choice in who was involved with film and the film was to be filmed in LA.  2nd K had no such choice and was to be filmed in Australia.
c. Court held that MacLaine had no legal obligation to mitigate damages by accepting western role and awarded her $750,000.  
d. Measure of Recovery by a wrongfully discharged employee

i. Amount of salary agreed upon for the period of service less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.
1. Employer must show that the other employment was comparable (substantially similar) to that of which the employee had been deprived)
2. Employee’s rejection of or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages.
e. Here, only issue is whether movie comparable.
f. Dissent says issue should be for jury.
i. “It has never been the law that the mere existence of differences between 2 jobs in the same field is sufficient, as a matter of law, to excuse an employee wrongfully discharged from one from accepting the other in order to mitigate damages”
F. Specific Performance

1. R2d §359(a) and §360
a. Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.

b. In determining whether the remedy in damages would be adequate, the following circumstances are significant:

i. The difficulty of proving damages with reasonable certainty,

ii. The difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

iii. The likelihood that an award of damages could not be collected.

2. UCC §2-716 – Buyer’s Right to Specific Performance
a. Specific performance may be decreed where the goods are unique or in other proper circumstances.
3. Service context

a. You cannot sue for specific performance to force someone (i.e. an employee) to perform.  To do so would be to require indentured servitude.

4. Policy for Specific Performance

a. Most accurate method of achieving compensation’s goal of contract remedies b/c it gives promisee precise performance that he purchased.

5. Policy against Specific Performance

a. Law’s commitment to compensation goal may be less than complete.

b. Damages may generally be fully compensatory

i. If so, expanding availability of specific performance would create opportunities for promisees to exploit promisors by threatening to compel or actually compelling performance, without furthering compensation goal.

c. In spite of specific performance accuracy, concerns of efficiency or liberty may justify restricting it.

d. May generate higher transaction costs than damage remedy.

i. May interfere more with liberty interest of promisors.

6. JJ on Modern Specific Performance

a. Common law only applies to uniqueness (family heirlooms)

b. Nowadays, other proper circumstances.

i. Expense, trouble, loss, great delay and inconvenience.

c. Anything can be proper circumstances…furthers a more liberal attitude than some courts have shown in connection with specific performance of K of sale.

7. Sedmak v. Charlie’s Chevrolet
a. P contracted to buy a limited edition Corvette, made to P’s specifications from D.  P paid a deposit.  Price was to be the manufacturer’s sticker price, $15,000 give or take.  When car arrived, D refused to sell to P, but wanted to sell car to highest bidder.

b. Court granted specific performance

i. Says car, due to near impossibility of P’s being able to get replacement, was functionally unique.

c. Specific performance is the proper remedy when the replacement good can’t be obtained elsewhere except at considerable expense, trouble, or loss, which can’t be estimated in advance.

i. Under such circumstances, P does not have adequate remedy at law.

8. American Brands v. Playgirl
a. Wanted injunction to bar D from refusing to put its ad on back of magazine and from getting other advertising to put adds on back of mag.

b. Had previously contracted for advertising on magazine.  Contract contained clause granting advertising right in perpetuity.  Playgirl wanted out of it.

c. Court refused to grant specific performance b/c 

i. P did not show irreparable hams not compensable by monetary damages.

ii. P did not show D was unique in its advertising benefits for P.

1. That target audience of other magazines was not equally likely to want to purchase their cigarettes.

d. P has obligation to mitigate damages.

i. If P can reasonably place its advertising on the back pages of other periodicals of comparable circulation, likely that profits would be same whether tobacco consumers are female or anyone else.

e. JJ says they are just scared of saying how unique the mag is.

G. Liquidated Damages
1. Rule is designed to allow parties to bargain, within the K formation process, for the amount of damages that will be paid if there is a breach.

2. Goal is to reduce litigation costs should a breach occur.

3. Two factors that would induce parties to negotiate liquidated damages (whenever the costs of negotiating are less than expected costs resulting from reliance on the standard damage rule)

a. Expected Damages are readily calculable, but parties determine that advance stipulation will save litigation costs, OR

b. Expected damages uncertain or difficult to establish and parties wish to allocate anticipated risks.

4. Clauses will be enforced

a. If they are reasonable and calculable.

b. THEY WILL NOT BE ENFORCED AS PENALTY CLAUSES.

5. R2d §356 – Liquidated Damages and Penalties
a. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty

b. Second section deals with bonds….

6. UCC §2-718 – Liquidation or Limitation of Damages
a. Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

7. Rule from Lake River
a. Liquidated damages clause valid when

i. It is reasonable estimate at time of K of likely damages from breach AND

ii. Need for estimation at time is shown by reference to likely difficulty of measuring actual damages from breach after breach occurs.

1. If damages would be easy to determine at time of K OR if estimate greatly exceeds reasonable upper estimate of what damages are likely to be (penalty clause.

8. Penalty Clauses

a. When a K specifies a single sum in damages for any and all breaches, EVEN THOUGH it is apparent that all are not of the same gravity, the specification is not a reasonable effort to estimate damages.

9. Vines v. Orchard Hills, Inc.

a. 10% down payment on home, husband has been transferred so they can’t move in anymore…allege sale never consummated, sue for return of down payment.

b. Court rules for D, saying that a liquidated damages clause that is appropriately limited in amount bearing a reasonable relation to the damages the injured party suffered is ok.

c. Restitution claim

i. This breach was not willful, so can claim this.

ii. Purchaser’s right to recover in restitution requires purchaser to establish that seller has been unjustly enriched.

1. To prove this, must prove that damages suffered by seller are loss than moneys received from purchaser.

d. Purchaser may try to prove:

i. K was product of fraud, mistake or unconscionability

ii. Breach in fact caused no damages, or damages substantially less than amount stipulated in liquidated damages clause.

1. Time to measure damages is time of breach, not time of trial.

e. Court allows P opportunity to provide evidence to show unjust enrichment

i. P may show that at time of breach, market value of condo increased sufficiently over K price to cover lost profits and any incidental or consequential damages.

ii. P may show evidence of unconscionability or excuse to avoid application of clause.

f. BUT, for now clause upheld
10. Lake River Corporation v. Carborundum Company
a. K to bag and deliver steel powder.

b. P buys $89,000 bagging system

c. K contains liquidated damages clause

i. D guarantees difference between quantity bagged and minimum guaranteed times a price ($544,000).

d. Court says that the lien that Lake River used (held products hostage) not proper

i. Lien is a device for preventing unjust enrichment – not for forcing other party to accede to your view of K dispute.

1. D was fully paid up and P had made no effort to show how much money it stood to lose.

2. Would have been OK had there been no adequate remedy at law, but not the case here.

e. Liquidated damages clause improper.

i. Most of costs to Lake River of performing the K are saved if K is broken, and savings not reflected in damage formula.

ii. P would have received 434-130% of anticipated profits.

f. Correct damages here is expectancy damages 

Doctrine of Promissory Estoppel used to Convert Revocable Offer into Option Contract.





Material Benefit Rule.





Middle Ground between Marvin and Hewitt.





Improper Threat





Note – JJ says that some kinds of threat are necessary for freedom of K (/ how courts determine duress speaks to the market.





From Austin Case





Not sufficient for duress





Ordinary action for breach can’t be adequate and can’t be able to obtain goods from another supplier.





Forms that covenants not to compete may take.





When a covenant not to compete is unreasonable





Restraint of Trade Unreasonable if not ancillary to relationship





reliance





Ct. uses subjective test in determining reasonable reliance.





Distinguishing Spiess and Classic:


Reasonableness of reliance


Sophistication of parties


Inquiry / lack of inquiry in each case.





Laymen’s terms:


1) where disclosure necessary to correct earlier assertion.


2) where disclosure would correct mistake as to basic assumption underlying K and disclosure required by good faith and reasonable dealing.


3) disclosure would correct mistake as to writing itself.


4) relationship of trust and confidence between parties (fiduciary duty)





OR





Minds of both parties must meet on single subject matter.





NOTE – There must be some procedural aspect to find unconscionability.





UCC Test for Unconscionability





Generally, fraud is much more difficult to establish because it requires such clear elements.  Unconscionability is much more vague.





Either you know or have reason to know other parties meaning for term.





When to admit extrinsic evidence / and meaning is in intent of parties.





Test to use in applying R2d §89 approach.





Objective definitely needed in merchant K.





Seller saying costs have gone way up





Buyer saying value of performance is near zero.





If there is an occurrence by no fault of your own…the non-occurrence of which is a basic assumption of the contract… 





Duty to mitigate





Consideration may be act or forbearance or changing of legal relationship





Reliance Damages Awarded





Restitution in Employment Context





Foreseeability





Mitigation








“Red Bull and Vodka…Could you imagine? They’d be jumping off walls?” -JJ


