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I. Formation 









A. Consideration
1. exchange context,  17 (elements), 18 (man.mut.ass.), 71 (bargain, cons.), 79 (mut.oblig.)    



Hamer v. Sidway forbearance of legal right to vice is cons.

8

St.Peter v. Pioneer loitering near theater in hopes of winning lottery is cons

8

Kirksey v. Kirksey moving to live under brother-in-law's care (a gift) is not cons  

8

Batsakis v. Demotsis  $25 loan for IOU of $2,000 during war is cons

8

Wolford v. Powers  $10,000 gift in return for naming child after donor is cons

8

2. pre-existing duty rule   73 (performance of a legal duty)  74 (settlement of claims)


In Re Green adulteress agrees to pay taxes on estate -- no cons.        
73
9


Alaska Packers Ass’n v. Domenico 1st k calimed as cons for 2nd      
74
9


3. illusory and alternative promises
77

4. adequacy

79

5. past consideration   86 (promise for a benefit received binding to extent nec. to prevent injust.)


Manwill v. Oyler prior loans of $, land and cows is not cons

10

Mills v. Wyman promise to pay for prior care of deceased son is not cons

10

Webb v McGowan promise to support invalid for prior heroics is cons

10
B. Offer / Acceptance
1. manifestation of assent    17 (requirement of a bargain).  4 things you need for a k (bargain, man. of mut.ass., exchange, cons.).  Man.ass. (words used, context, to whom said, definiteness, intentions)

2. objective theory of assent  20 (effect of misunderstanding),  22 (required mode is offer/accept)


Lucy v. Zehmer look to the outward expressions only

11

ITC v. Teleprompter  AGENCY, all papers signed    26 (prelim. neg.)

12

3. offer (needs man.k.intent., definiteness, communication); 24 (offer), 2-205 (firm offers)

12


Lonergan v. Scolnick offer for land on form letter, not "held open" and so was revocable  

Lefkowitz v. Great Minneapolis Surplus Store  unilat. binding offer, definite 

13

R.G. Group v. Horn & Hardard Inc  4-prong test for final agreement, no agrmnt (view as authority)





explicit no agreement clause, acceptance of partial performance, open terms, norms

13

TIAA Corp. v. Tribune  4-prong test, agreement to continue negotiating

13

Consarc v. Marine Midland  16-prong test, agreement before signing (view as anomolous)

13

Pennzoil v. Texaco  a handshake deal for $10 bn  (TEXACO CLAUSE - NO AGREEMENT)
14

4. revocation   3-prongs (words must be clear, communicated, effective when received)  36 (methods of termination), 41(lapse of time), 42 (revocation communicated), 43 (revocation indirect)

     option contracts   45 (op.k by part perf.), 87 (op.k bilateral promise), 2-205



Baird v. Gimble Bros  not firm offer on miscalculation, revoked in time

15

Drennan v. Star Paving, firm offer on misquote, related after GC’s bid won, reliance

15

5. death




48

6. acceptance 
       30 (form of acceptance invited), 50 (accept. defn.), 32 (in doubt), 43 (indirect revocation), 54 (acc. by perf.), 56 (acc. by prom.), 60(acc. of off. stating terms), 69 (by silence) 

15


Evertite Roofing Corp. v. Green acceptance by perf. doesn’t require notice   

16

7. counteroffer                                39(cl rule),59(mirror-image), 2-207(additional terms)

16


Roto-Lith v. F.P. Bartlett  bad law - 2-207 read as consistent with last-shot doctrine

17

Uniroyal v. Chambers Gasket  new terms read as additional, contract formed

17

8. theories of promising and enforcing promises  (autonomy, reliance, instrumental, skeptical)

9. types of authority (actual, apparent, inherent, ratification)


Karl Rove & Co. v. Thornburgh  agents bound D personally

17


ITC Teleprompter (can be read as actual authority)

C. Promissory Estoppel 
§ 90
19

4 prongs: inducement reasonably expected; incurred; detriment; injustice not avoidable w/o perf.

factors: credibility of promisor; reliance was definite; formality of promise; other deal breakers

purposes of a written contract:  evidentiary, cautionary,  channeling

1. Family  Context  - always remember extra-legal sanctions    § 90


Haase v. Cardoza prom. to honor alleged intent of will is not enforceable since no reliance

19

Rickets(D) v. Scothorn (P) written IOU to support granddaughter is enforceable

19

2. Charity Context 


Salisbury v. Northwestern Bell Telephone  solicited donations for new college, enforced

19

Congregation Kadimah v. DeLeo charit. prom. w/o material reliance is not enforceable

20

3. Employment Context 


Feinberg v. Pfeiffer Co, promise to fund pension is enforceable

20

Hayes v. Plantation Steel  promise to fund retiring employee not enf., no inducement

20

Helmick v. Cincinnati Word Processing turning down job on a promise is enforceable

20

 4. Negotiations Context 


Hoffman v. Red Owl Stores prelim negs which induce rel and suggest bad faith - enforceable
20

Gruen Industries v. Biller sale of co. falls through, no promise or injustice, not enforceable

21

Miglin v. Gottex Industries failed attempt at a cooperation, enforceable

21

Cyberchron Corp. v. Calldata specific orders to act induced reliance and were enforceable

21

5. Statute of Frauds Context   131, 2-201


McIntosh v. Murphy  emp. k for just over 1 yr, SoF avoided, k enforced

21

Mercer v. C.A. Roberts 3-5 yr k must be in writing

21

6. Unjust Enrichment or Quantum Meruit - an implied contract needs mut.agr. and intent to prom.


Bailey v. West horse k allegedly implied in fact, not enforced

22

D. Indefintieness / additional terms 

1. indefiniteness  2-204 (open terms will not fail a k), 33 (extends to all k), 2-305 (gap filler for px)


Schmeider v. Standard Oil D held to obligation to buy P’s equip despite price indefinite    

23

Paloukas v. Intrmountain Chevy  sale doc. specifying most attributes of sale is good enough

May Metropolitan. v. May Oil Burner agreement to agree in good faith is binding

24

Joseph Martin, Deli v. Schumaker  real estate deal, no price means no k

24

Cobble Hill Nursing Home v. Henry and Warren price derived from formula in k

24

2. output and requirements contracts    2-306 (out., req.)

24


Eastern Air Lines v. Gulf Oil Corp P’s fuel req. in good faith despite 2-tiered pricing

24

Orange & Rockland Util v. Amerada Hess P req. not in good faith - new wholesaling

25

3. contract modification 89 (mod.), 2-209 (mod.), both require good faith and reas. comm. stds.


Alaska Packers Ass’n v. Domenico 1st k claimed as cons. for 2nd k, not enforced

26

Ralston Purina v. McNabb  mod. found, but P lacked good faith, lower price used

26

Angel v. Murray  garbage, inc. of 400 homes (exp. was 20-25) allowed mod.

26

Roth Steel Products v. Sharon Steel  D lacked good faith, future loss allowed as basis of suit

26

E.  Defenses to Legal Enforcements of Admitted Contracts

1. illegality Watts v. Malatesta    gambling contracts are substantively illegal per se

27

2. clean hands doctrine NY Football Giants v. LA Chargers   lying/deceipt cannot be basis for suit
27

3. immorality Hewitt v. Hewitt  cohabitation against public policy in mid-west

27

4. surrogacy In re Baby M surrogacy contracts are against public policy and amount to baby-selling
27

Johnston v. Calvert contract where zygote is implanted in another woman is enforceable

27

5. contracts limiting negligence liability 


Mutual Marine Office v. Atwell, Vogel, & Sterling  business context;  P paid $17.50 for inspection that 
specifically limited liab., 4-prong test proposed

27

Ciofalo v. Vic Tanney Gyms, private context, P limited in recovering after slipping

28

6. duress    174 (phys. compulsion), 175 (threat), 176 (when improper); see 4 prong-test

28


Austin Instrument v. Loral threat to breach on 1st k in exchange for 2nd k and price rise

28

Post v. Jones  taking property from sailors stuck at sea is wrong

29

Wolf v. Marlton Corp threatening to ruin career is duress; threatened act must not be illegal

29

7. fraud    131 (SoF), 164 (misrepresentation, 3-prong test),  2-201 (SoF)

29


Spiess v. Brandt  recission allowed for 2 20’s brothers on basis of “good money” claim   

30

Classic Bowl v. AMF Pinspotters  fraud must be on existing fact only, not speculation
   
30

8. duty to read (connect to limit of liability)


Merit Music v. Sonneborne  dtr enforced, D’s leased juke boxes 

30

Birmingham TV v. Water Works dtr not enf., cov. on back of receipt after purchase

30

Mutual Marine see above

27

Ciafalo v. Vic Tanney Gyms see above

28

9. duty to disclose  161(when non-disc.=assertion), 162 (misrep. is fraud), 164 (when k is voidable)


Obde v. Schleymeyer  termite house not disclosed; when D knows of defect not revealable even upon careful examination, non-disclosure is fraud

31

L&N Grove v. Chapman  good faith and honest dealings preempt fraud; fraud must be fact

31

10. unconscionability (consider not= bargaining power, amount of competition, norms, whose interest the k represented) (substantive v. procedurual) 208 (unc.), 2-302 (unc.)

31


Williams v. Walker Furniture cross-collateral k, no barg.pwr, little choice

32

Seabrook v. Commuter Housing Co super-tech. lease, small print, D was repeat player with counsel, had duty to alert P, D missed move-in date by 4 months

32
Henningson v. Bloomfield Motors  on reverse, small print, liab disclaimer, industry-wide

32

Carnival Cruise v. Shute  forum-selection clause not unc. even if on receipt

32

F. Contract Interpretation and the Parole Evidence Rule


1. parol evidence rule 209 (int.agrmnts), 214 (allows evidence in to determin if integrated), 215 (contradiction of int. terms), 216 (consistent add. terms - “might naturally” test)

34



Mitchell v. Lath 4-corners test for farm and ice-house

34


Masterson v. Sine P trying to protect farm sold to D from creditors, family context, major focus is on intent of the parties and whether they expected the doc to be the exclusive agreement

34

2. merger clauses 


Connell v. Diamond Truck,  Williston’s view that 4 corners hold, mc enforced

35

Sierra Diesel v. Burroughs  P unsophisticated buyer of computer that didn’t do the job; sale was via 4 ks, through which ct added an initial letter with a promise, mc not enforced

35

3. interpreting contractual ambiguity 


Pacific Gas v. G.W. Thomas Drayage  Traynor’s rejection of written meaning, re:turbine  

35

Trident Center v. Connecticut General Life  Kozinsky, CA law always allows parol evid   

35

Frigalignment Importing v. B.N.S. Int’l  what was said (with inferable meaning in good faith, subject to trade usage, gov’t defn, and supported by mkt prices) matters, not what was meant
     
36
4. Interpretation under the UCC  2-202 (parol evidence rule) (cmt 3 - “would certainly” test makes it very hard to find a totally integrated document), 1-205 usage of trade, 2-208 course of perf.
     
36


Hunt Foods v. Doliner  ev. ok for stock option, term must contradict to be inconsistent     

36

Snyder v. Herbert Greenbaum & Assocs,  Hunt rejected in carpet deal, “absence of reasonable harmony” standard for terms of language and obligations of parties; ev. not allowed

37

Columbia Nitrogen Corp. v. Royster Co  2-202 side-steps the parol evidence rule by allowing usage of trade and prior dealings info, std is whether ev. can reasonably be construed as consistent

37

Southern Concrete v. Mableton Contractors ev. not allowed, no prior dealings

37
G.  Theories Of Contractual Liability

38

Express Contracts


Promises


Implied-in-fact contracts


Implied-in-law or Quasi Contracts
II.  Remedies


39
A. Calculation of damages 


1. reliance  - covers P’s expenditures and detriments flowing proximately and foreseeably.  This puts P back in status quo ex ante position.


Sullivan v. O'Connor, Red Owl     see both above

2. expectancy  - usual default measure, as set out in Hawkins v. McGee.  This is what obligee expected to realize on full perf.  Diff bet per. as promised and perf. in fact.    347

39


Globe Refining Co. v. Landa Cotton Oil  D held liable for consequences reasonably contemplated at time of k; P trucked a long way to get oil, then D didn’t deliver.

39


Hadley v. Baxendale  must be foreseeable.  the grist mill.

39

3. restitution - tied to quantum meruit and partial performance.

40


4. specific performance  - for cases in equity, real estate, or other rare cases

40



5. punitive damages


6. nominal damages 



Freund v. Washington Square Press  restitution (P had manuscript returned), reliance (P had no expenses based on D’s breach), expectations (valued by lost revenues, not cost of publishing), all leave P with nothing.  P gets $0.06 for foreseeable damages.

40

7. value rule/cost of performance rule   348(2)(a) value rule; 348(2)(b) cost of perf. rule



Groves v. John Wunder  cost of perf. even if disproportionate, land deal, bad faith

40


Peevyhouse v. Garland Coal value rule if disproportionate, land deal, despite bad faith

40


Jacobs & Young v. Kent  see below - value rule resulted in nominal damages

42

B. Pre-litigation


1. Seller



41


2. Buyer



41

C. Litigation remedies


1. Seller



41


2. Buyer



41

III. Performance Issues

1.  substantial performance  241 (factors determining subst.perf.)

39

Jacobs & Young v. Kent  yes subst.perf. b/c good faith, Cohoes pipe instead of Reading

42

Plante v. Jacobs yes subst.perf. b/c details not essential in k, living room wall off by a foot, either cost of completion or diminution of value rule make no sense, no unreasonable econ waste

42

O.W. Grun Roofing v. Cope  no subs.perf. b/c essence of contract violated, 2-tone roof   

42
2.  Perfect Tender and Cure    2-601 (buyer’s rights on improper delivery)  2-508 (cure)

43

T.W. Oil, Inc. v. ConEd  if (1) buyer rejects goods, (2) seller had reasonable grounds to believe that tender would have been accepted w/w/o discount, and (3) seller seasonably notified buyer of intention to substitute a conforming order, then find for seller.  yes subst. perf.  1% sulpher, oil.

43

Bartus v. Riccardi  yes subst.perf.  hearing aid case (stronger args for buyer, though)

43
3.  Mistake     151 (mist. defn), 152 (mutual mist.), 153 (unilateral mist.), 154 (who is risk bearer)

Sherwood v. Walker  mut.mist. that goes to essence of k voids k; both mist. about same fact 

44

Raffles v.Wichelhaus  mut.mist. re: k substance voids k; the “Peerless”

44

Anderson Brothers Corp v. O'Meara uni.mist. by risk bearer is not voidable; dredge

44
4.  Impossibility and Impracticability   261/2-615 (supervening impract.), 265 (frustration), 2-614 (substituted perf.), 2-615 (failure of presupposed conditions)

45

Canadian Industrial Alcohol v. Dunbar Molasses  forseeable risk not excused, failure to hedge
45

Transatlantic Financing v. U.S. increased costs not excuse, Suez canal blocked

45


Eastern Air Lines v. Gulf Corp increased costs not excuse, also, D never proved lost $

45

ALCOA v. Essex Group  $75mm loss will excuse - only impractible case (used 261,265,2-615)
46
5. limits - mitigation and anticipatory repudiation Hochster v. DeLaTour

6. good faith performance  295, 1-201, 2-103

43
overriding themes -


economic efficiency


parties’ intentions about the economic allocation of risk


fairness


game theoretic approach to contracts, esp. default rules


whom does policy encourage/dissuade/prefer?


extra-legal sanctions -- especially reputational damage


regarding enforcement (of any type), tradeoff between:



judicial discretion in interpreting and enforcing and



individual freedom to contract


asymmetry of information


lopsided bargaining power

Purpose of legal system - to provide a set of reasonable and known rules to assist in the efficient functioning of the market, allocation of risk, and creation of capital.

Purpose of a contract - to define the parameters within which business is done.  In turn, this affects the strategic behavior of parties on a prescriptive and a proscriptive basis.

Purpose of litigation - in addition to rectifying prior wrongs, sends a message to the marketplace that can affect the strategic behavior of competitors

Strategic Bargaining and the Economic Theory of Contract Default Rules - 


Default rules should be information-forcing because this promotes the most efficient pricing of risk to all parties involved.  Promisors will be able to take just the right amount of precautions, etc.


Coase’s Theorum says that in a world where there are no transaction costs, default rules are irrelevant to attaining efficient outcomes because parties will always contract around them.  If, however, the transaction costs are not zero then parties will only bargain if the gains from bargaining exceed the costs of transacting.  Furthermore, this will determine who will bargain and at what cost.  This is Cosean Contractual Theory.


Cosean Contractual Theory is inconsistent with mandatory contract rules, because a more efficient outcome recognized by the parties should be allowed.


Because the initial default rule is generally set where “most people” would want it, strategic behavior is determined -- information shared in deciding to negotiate around a default rule is a cost in itself.

Can Libertarianism Sustain a Fraud Standard?  James Child

“Hard-boiled” caveat emptor standard.


Weak fraud standard - no misrepresentations allowed.


Strong fraud standard - plus the implicit suggestion of material falsehood and omission of material fact with intent to deceive is not allowed.


Argument is that Ls beleive in self-ownership, which extends to property ownership, which extends to the right to exclude others.  As such, I am free to my things and you are obliged not to impose on me.


The 2 second-order rights are right to defend person and property agains force.


No duty ever exists to come to the aid of another.  Hence no omissions possible.


Because a generally competent adult can choose whether to transact and, if he so chooses, whether to investigate, there can be no harm in fraud on a moral basis.  All a transaction needs is offer and acceptance, and an opportunity for the buyer to excercise her capacities of market competence.


This all hinges on the belief that fraud is not force.

I. Formation of Contracts

A. Consideration

1. exchange context

the distinguishing test is how the parties view the condition (of the exchange)

the only standard is whether the parties act in good faith

§17: requirement of a bargain


(1) formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration, except for


(2) special conditions in §§ 82-94

§18: manifestation of mutual assent


man. of mut.ass. means that each party either makes a promise or renders a performance

§71: requirement of exchange; types of exchange

(1) consideration must be bargained for;

(2) must take place in exchange context;

(3) may consist of: 

(a) an act or

(b) forebearance, or;

(c) the creation, modification or destruction of a legal relation.

Hamer v. Sidway, Ct.App. NY, 1891,



p 33

forbearance of legal right to vice is consideration.


F - P received from his uncle a promise for $5,000 if he gave up smoking and drinking, which he did.  U wrote a promise to pay, but died before paying.


I - was there consideration even if U received nothing tangible?


H - yes, “it is enough that something is promised, done, forborne, or suffered by the party to whom the promise is made as consideration for the promise made to him.”

St.Peter v. Pioneer, SC-Iowa, 1940




p 35

loitering outside theater in hopes of winning lottery is consideration.


F - D held a bank night.  P won the lottery without attending the theater.


I - was there consideration even if D received nothing in return?


H - yes, in a unilateral contract one party makes a promise, the other party accepts by doing or forebearing something - no matter how small - not legeally bound to do.

Kirksey v. Kirksey, SC-Ala, 1845




p 110

moving across state to live under brother-in-law's care (a gift)  is not consideration.


F - D wrote to P upon death of her husband and invited her to live on his land.  He kicked her out after 2 years.


I - did D’s move itself warrant consideration?


H - no, D forbeared nothing, suffered no detriment, and P got no benefit.


R - note that this case was on the theory of promissory estoppel, and failed.  It might have worked if founded on equitable estoppel.
Batsakis v. Demotsis, Ct.Civ.App. - TX, 1949


p 122

$25 loan in return for promise of $2,000 during war-time Greece is consideration.


F - D borrowed $25 from P in exchange for a note of $2,000 during WWII, in war-torn Greece, having no other money but that inaccessible in the US.


I - is this exchange so lopsided as to negate consideration?


H - no, “mere inadequacy of consideration will not void a contract.”  Each side was free to value their own side of the exchange.
Wolford v. Powers, SC-Ind, 1882




p 124

$10,000 gift in return for naming child after donor is consideration.


F - P sued estate of Lehman.  L had promised P that if P named his baby after L, L would give P $10,000.  When P did, and baby was 5 months old, L sent a promissory note, then died.


I - was this valid consideration?


H - yes, “It is the general rule that where there is no fraud, and a party gets all the consideration he contracts for, the contract will be upheld.”

§79: adequacy of consideration, mutuality of obligation

if consideration is met, there is no additional requirement of 

(a) a gain, advantage or benefit to promisor or a loss, disadvantage or detriment to promisee, or

(b) equivalence in values exchanged, or

(c) “mutuality of obligation”

consideration must have: exchange + benefit + mutuality (§79).

2. pre-existing duty rule

note that this rule generally no longer applies, even though it’s still in the R2d

would also require the good-faith requirements of § 89
§73: performance of a legal duty 
performance of a legal duty owed to a promisor which is neither doubful nor the subject of honest dispute is not consideration; but similar performance is if it differs from what was required by the duty in a way which reflects more than the pretense of bargain.

In Re Green (consideration), USDC, SoDist NY, 1930

p 112

adulteress agrees to pay taxes on estate.


F - Claimant filed for $375,700 from estate of bankrupt D, with whom she had an affair for years during which time he bought her a house, etc.


I - did consideration exist in a written agreement under seal when C got $000,000s in exchange for $1?


H - no, neither did it exist in any form, seal is meaningless.  “The parties may shout consideration to the housetops, yet, unless consideration is actually present, there is not a legally enforceable contract.”

§74: settlement of claims 
(1) forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless


(a) the claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or 


(b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be doubtful

(2) the execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

Alaska Packers Ass’n v. Domenico, US Ct.App. 9th Cir., 1902
p 331

(modification/duress) first contract calimed as consideration for second.


F - Ds went as employees of P from San Fran to Alaska as crew/fishermen.  When they got to Alaska they had a labor strike for higher wages.  


I - does the replacement contract stand even if P’s rep stated he had no authority to contract and even if P had no alternative but face losses and failure?


H - no, this was economic duress.  D’s offered as consideration only what they had already contracted to do.

3. illusory and alternative promises
if the promisor reserves alternatives such that she can escape performance, there is no promise and this is not valid consideration -- therefore, no contract

(note that a conditional promise is still okay because this represents a legal detriment in that the promisor is bound should the condition occur)

§77: alternative promises as a form of consideration

a promise or apparent promise is not consideration if by its terms the promise reserves a choice of alternative performances unless:

(a) each alternative performance = consideration alone;

(b) one of the alternatives = consideration and there was a high probability to both parties that the other alternative would be eliminated.

4. adequacy

§79: adequacy of consideration (mutuality of obligation)
if the requirement of consideration is met there is no additional requirement of:

(1) a gain, advantage or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

(2) equivalence in values exchanged, or;

(3) "mutuality of obligation"


N.b.  peppercorn theory; sham consideration.

5. past consideration

§86: promise for a benefit received 

(1) a promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice;

(2) a promise is not binding if:

(a) the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched;

(b) to the extent that its value is disproportionate to the benefit.

Manwill v. Oyler, SC-Utah, 1961




p 195

prior loans of money, land and cows is not consideration because only supported by "moral consideration".


F - P gave cattle, licenses, and services to D.  D verbally promised to pay for them.  The stat.lim. expired before payment, which D might never have intended.


I - consideration even if D was enriched?


H - no, P never had reason to expect payment, thereby negating the material benefit rule.  Nothing was ever bargained for.  Also, a verbal promise cannot revive an otherwise expired debt.

Mills v. Wyman, Sup.Jud.Ct. - Mass, 1825



p 193 

promise to pay for nurse's prior care of deceased son is not consideration since son died. 


F - P found and cared for D’s son, V, who returned from sea and fell ill.  After 2 weeks V died.  P wrote to D and asked for expenses.  D wrote back after only 4 days,  promised to pay, later reneged. 


I - consideration?


H - no, D did not contract for the kindness and services of P, nor did he benefit from them.  “It is only when the party making the promise gains something, or he to whom it is made loses something, that the law gives the promise validity....”
Webb v McGowan, Ct.App. Ala, 1935



p 196

promise to support invalid for prior heroics is con. since evidence of 3 conditions below.


F - P worked for D in a mill.  P went over the edge with a huge pine block in order to stop the block from crushing D.  P sustained serious injuries.  D promised to care for P for the rest of P’s life.  D died, his estate stopped paying.


I - consideration even if no bargain?


H - yes, the material benefit rule applies if there is both a moral obligation and a subsequent promise to pay, even if there was no original duty or liability.

N.b.  promise + moral obligation + material benefit = valid consideration

B. Offer / Acceptance

1. manifestation of assent
§17: requirement of a bargain


formation of a bargain requires manifestation of mutual assent.


what you must have for a contract:



1 - bargain



2 - manifest of mutual assent



3 - exchange



4 - consideration


things to consider in determining the manifestation of intent:

 
1 - the words used



2 - surrounding circumstances



3 - to whom the words are conveyed



4 - definiteness of terms



5 - whether a written contract is intended
2. objective theory of assent - this places the risk on the low-cost bearer/best evaluator

reasons that favor objective over subjective - demands for security in business transactions, protecting reasonable expectations, encouraging exchange of information

§20: effect of misunderstanding


(1) there is no man. of mut.ass. to an exchange if the parties attach materially differen meanings to their manifestations and



(a) neither party knows or has reason to know the meaning attached by the other, or



(b) each party knows or has reason to know the meaning attached by the other.


(2) the manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties (X) if


(a) X does not know of any different meaning attached by Y, and Y knows the meaning attached by X, or


(b) X has no reason to know of any different meaning attached by Y, and Y has reason to know the meaning attached by X.

§22: mode of assent: offer and acceptance 

(1) manifestation of mutual assent is usually in form of offer/acceptance.

(2) but, there may be a manifestation of mut.ass. even if neither offer nor acceptance can be identified and even if the moment of formations cannot be determined (eg., in complex negotiations).

Lucy v. Zehmer, SC-VA, 1954




p 12

F - P and D were old acquaintances and out drinking one night.  P offered to buy D’s farm, D said P couldn’t raise the money for it, P said he could.  D wrote out a contract for sale, signed it, and got his wife to sign it too.  P offered an immediate down payment, whereupon D said he was only joking. 

I - is a written contract enforceable even if D was drunk, joking, and never had any intention to actually sell?

H - yes, his actions as objectively observed indicated he was serious.  We look to the outward expression of acts and words. 

R - look to the outward expressions only


§26: preliminary negotations 
a manifestaion of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

ITC v. Teleprompter, US Ct.App. 2d Cir, 1979
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court held that attempted settlement of patent dispute was not a preliminary negotiation, but final agreement. Based on lawyer's behavior, D "intended to conclude the bargain".


F - 2 sophisticated corporate parties negotiated over a patent dispute, with external and interal lawyers agreeing to all major terms and signing draft agreements.  New management at D then decided to back out.


I - was there a manifestation of intent?


H - yes, P had no reason to know that D did not intend to be bound, in fact, all documents and discussions show that D did intend to be bound.

3. offer

requirements for a valid offer:  


1 - manifestation of present contractual intent


2 - certainty and definiteness of terms


3 - communication ot the offeree

§24: offer defined

offer is manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

§2-205: firm offers

an offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period exceed three months...

Lonergan v. Scolnick, Dist.Ct.App.CA, 1954
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offer to sell land, made on a form letter, was not "held open" and so was revocable

F - P, in NY, was trying to sell a piece of property in CA.  D showed interest and the two corresponded via letters, getting closer to a deal.  D sent a form letter of details, specifically saying that he had another buyer and time was important.

I - must a firm offer be held open even if there is no assurance that it will be?

H - no, there was no contract, the advertisement was a mere request for an offer.

§50: acceptance of offer defined, acceptance by performance, acceptance by promise

(1) acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer

(2)  acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise

(3)  acceptance by a promise requires that the offeree complete every act essential to the making of a promise

Lefkowitz v. Great Minneapolis Surplus Store, Inc., SC-Minn, 1957
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UNILATERAL BINDING OFFER 

advertisment here as an "invitation for an offer" which was accepted and so is enforcable. (NB - default rule is that advertisements are mere soliciations for an offer unless they are specific)

F - D placed an ad specifying a product, its value, its quantity, and a “first come first serve” offer.  P showed up first, then told that the offer was only open to women.  

I - was the ad an offer with specific terms?

H - yes, because it was clear, definite, and left nothing open for negotiation, it constituted an offer (not a solicitation for an offer), and described the performance required to accept.  Also, it stated a firm value and quantity.

Reasons - ads are usually indefinite, sellers ought to be able to choose with whom they deal, and ads are generally addressed to the general public

R.G. Group v. Horn & Hardard Inc., US Ct.App,2dCir, 1984

bp82

ATTEMPT AT FINAL CONTRACT
P negotiated for a franchise from D, but they never got all of the key terms settled and ultimately broke off talks.  Was D bound?

H - no, because no intent until signing unless there is a manifest intent to be bound.

R - determine manifest intent to be bound by


1 - is there an explicit “no agreement until signing” clause?


2 - is there acceptance of partial performance?


3 - is there literally nothing left to negotiate?


4 - what is the transactional/industry norm - does complexity require writing?

TIAA Corp. v. Tribune Co., USDist.Ct., SoNY, 1987
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AGREEMENT TO CONTINUE TO NEGOTIATE IN GOOD FAITH
D solicited P for major complex financing for which P was the only source.  The negotiated and came close to agreement.  Market conditions changed, and all of a sudden the fixed rate financing looked to high.  D backed out.

H - the parties came close enough to agree to continue negotiating in good faith.  That is, the fall in rates was not a valid reason to break off talks (and D never voiced the reason of off-sheet financing before trial).

R1 - “As is commonly the case with contract disputes, prime significance attaches to the intentions of the parites and to thier manifestations of assent.”

R2 - the above 4 prong test comes out 1 - both had no agreement clauses, 2,3,4 for P.  Note that this case is pivotal in extending the reach of the courts back in time to a period well before final agreement.

Consarc v. Marine Midland Co., USCt.App.2dCir., 1993

bp96

BINDING AGREEMENT POSSIBLE BEFORE SIGNING
D sold machinery to x on a secured loan from D.  x went bankrupt.  D paid the loan partially to x, remainder to D.  D thought that all proceeds were to it directly.  This was an appeal by P to a grant of SJ for D.

H - there is an issue of fact.  - also applies the above 4-prong test.

R1 - “Simply because the parties contemplate memorializing their agreement in a formal document does not prevent their agreement from coming into effect befor written documents are drawn up.”

R2 - “if the parties have settled on the contract’s substantial terms, a binding contract will have been created, even though they also intended to memorialize it in a writing.”

R3 - “If the court can see from the writings ... that the minds of the parties have met , that a proposal has been submitted by one party and accepted by the other, and that the terms of the contract have been in all respects defientely agreed upon, one of the parties cannot evade or sescape from his obligation by refusing to sign....”

Pennzoil v. Texaco
P wanted to do a deal with Getty Oil, and thought it had a deal done.  Getty’s Board voted 15-1 for it, memorandum signed by almost all parties, binding letter signed by Chairman of Getty, press release announced tentative deal, etc.

Then Texaco came in and stole the deal.  At the time, some terms were still open (timing of payments) and industry practices supported Texaco (after all, in this $10 billion deal there was no final signature).

The Texas jury found for a hand-shake deal for Pennzoil.

4. revocation
requirements of an effective revocation:


1 - words or conduct must be clear


2 - must be communicated to offeree


3 - effective when received (minority rule is when dispatched)

§36: methods of termination of the power of acceptance

(1) an offeree’s power of acceptance may be terminated by 


(1) rejection or counter-offer by offeree;



(2) lapse of time;


(3) revocation by the offerer;


(4) death or incapacity of the offeror or offeree.

(2) also by the nonoccurrance of any condition of acceptance under the terms of the offer

§41: lapse of time

(1) termination upon time specified in offer or if no time is specified, at the end of a reasonable amount of time.

(2) what is reasonable is an issue of fact, depending on the circumstances

§42: revocation by communication from offeror recieved by offeree

an offeree's power of acceptance is terminated when the offeree receives from the offereor a manifestation of an intention not to enter into the proposed contract.

§43: indirect communication of revocation

power of acceptance is terminated when the offeror takes definitive action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

§45: option contract created through part-performance or tender (ie, unilateral promise)

(1) where an offer invites acceptance through performance only, an option contract is created when the offeree begins performance;

(2) in such a case the offeror's duty of performance is conditional on completion of the offeree's performance.

OPTION CONTRACTS -


quote also § 2-205


general rule is that recital of consideration is not sufficient - it must be paid.  


R2d rule is that recital is okay.

§87: option contract (ie, bilateral promise)

an offer is binding as an option contract if it:

(1) is in writing and is signed; recites the purpoted consideration, and proposes an exchange on fair terms within a reasonable time;

(2) an offer which the offeror should reasonably expect to induce action or forbearance of a substantial character bythe offerr befor acceptance and which does induce such action or forbearnace is binding as an option contract tot he extent necessary to avoid injustice.

Baird v. Gimble Bros., USCt.App., 2d Cir., 1933


238

offer not firm when D misquoted linoleum prices to contratacting firm. D not bound because P cannot guarantee its own performance.  

F - Subcontractor D quoted a price for linoleum to general contractor P, then realized that it was off by 100%.  D contacted P with the requote before final bids were due.  P ignored this and tried to enforce the bid.

I - was there a valid acceptance by P?

H - no, because there was no offer, or, the offer that P accepted had been withdrawn.

Drennan v. Star Paving, SC-CA, 1958
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offer is firm when D misquotes because P has already won contract at time of discovery

F - Subcontractor D quoted a price for paving to general contractor P, then realized after P had won the contract that the quote was off, and tried to revoke.

I - was there reliance by P on D to make the offer irrevocable?

H - yes, in a unilateral contract D should have forseen that the quote would induce reliance by P in an expected and reasonable manner.  It did, and it is only fair that P should have the chance to accept.

Note that while a sub is bound to a GC, the reverse is not true.  This unequal treatment is because the GC relies on the sub, but the sub doesn’t rely on any one GC.  The nature of the bidding process forces this relationship and prevents bid-shopping, which is a desirable policy.

Any change should be left to the legislature.

5. death

§48: death or incapacity of offeror or offeree

death by either party terminates the offer.

6. acceptance
generally, the offer can only be accepted by the person to whom it is made

acceptance must be unequivocal

§30: form of acceptance invited  

(1) an offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act....;

(2) unless otherwise indicated by language or circumstances, an offer invites acceptance  in any manner and by any medium that is reasonable in the circumstances

§50: acceptance defined: by performance/promise

(1) acceptance by terms specified by the offeror, or;

(2) by part performance (which operates as a return promise), or;

(3) by a promise by completing every act essantial to making the promise.

§32: where there is doubt as to acceptance

in cases of doubt, offeree may accept by performing what the offer requests or by promising to perform, as the offeree chooses.

§43: indirect communication of revocation

an offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect

§54: acceptance by performance, necessity of notification to offeror

(1) when offer invites acceptance by performance, notice is not necessary unless the offer requests such a notification;

(2) when offer does not explicitly invite acceptance by performance and offeree knows offeror has no adequate means of learning of the performance/acceptance, offeror is released from obligation unless:

(a) offeree excercies reasonable diligence to notify offeror; or

(b) offeror learns of the performance/acceptance in a reasonable time; or

(c) offer indicates that notification of acceptance is not required.


(note that w/unlilateral promise - no duty to notify)

Evertite Roofing Corp. v. Green, Ct.App.LA, 1955
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OFFEROR BY PERF. DOESN’T NEED BE INFORMED OF ACCEPTANCE
roofer performs by showing up

F - D signed a contract for roofing and allowed P time to do a credit check, also allowing P to accept either by written notice or by performing.  When P’s men showed up to roof, others were already working on the house.

I - did loading the roofing van constitute performance and thereby acceptance?

H - yes.  Rule is that an offer proposed may be withdrawn before acceptance.  Here, no time period was specified and P accepted by performance.  Note that the acceptance began when P loaded the truck, an event of which D was unaware.

R - did not meet the level of §43

§56: acceptance by promise (w/bilateral promise - duty to notify)

...offeree must show reasonable diligence to notify offeror; or offeror must receive the acceptance seasonably

§60: acceptance of offer which states place, time and manner of acceptance

if so, these terms must be complied with; if contract only suggests such, another method is not precluded.

§69: acceptance by silence or exercise of dominion

(1) where offeree fails to reply to an offer, his silence and inaction operate as an acceptance only where:

(a) he has taken a benefit or offered service with reasonable opportunity to reject it with reason to know that compensation was expected;

(b) offeror relates that acceptance by silence is ok, and the offeree in remaining silent intents to accept;

(c) because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

7. counteroffer

§39: counter-offer


(1)  a c.o. if an offer made by an offeree to his offeror relating tothe same matter as the original offer and proposing a substituted bargain differing from than of the original offer.


(2) an offeree’s power of acceptance is terminated by his making of a c.o. unless the offeror has manifested a contrary intention or unless the c.o.manifests a contrary intentionby the offeree.


Note: this is the common law approach: any deviation from acceptance = a counter-offer.

§59: mirror-image rule


A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a c.o.


Note: this also is the common law approach: any deviation from acceptance = a counter-offer.

§2-207: additional terms in acceptance or confirmation


(1) a definite and seasonable expression of acceptance or a written confirmation which is sent within a reas. time operates as an acc. even though it states terms additional to or different from those offered or agreed upon, unless acc. is expressly made conditional on assent to the additional or different terms.


(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:



(a) the offer expressly limits acceptance to the terms of the offer



(b) they materially alter it, or


(c) notification of objection to them has already been given or is given within a reas. time after notice of them is received.


(3) Conduct by both parties which recognized the existence of a contract is fufficient to est a contract for sale although the writing of the parties do not otherwise est. a contract.  In such case the terms of the particular contract consist of those terms on which the sritings of theparties agree, together with any suplementary terms incorproated under other provision of this act.

this gets rid of the CL’s last-shot rule



Roto-Lith v. F.P. Bartlett, USCt.App., 1st Cir., 1962
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F - P bought adhesion which ultimately were defective from D.  The papers exchanged were a series of orders and acknowledgements, the last one to go from D to P with the goods and disclaiming all warranties, requiring P to object at once or not at all.

I - is the disclaimer good?

H - yes, the court interpreted §2-207 to be consistent with the last-shot doctrine, just what it was supposed to overrule.



Uniroyal v. Chambers Gasket, Ct.App. Ind, 1978
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F -T bought gaskets from D, who in turn bought a raw material from P.  When the material malfunctioned, D sued P to get the $ back that it lost in a suit to T.  When D bought the material from P, P included a no warranties covenant unless notified within 30 days of non-acceptance.

I - in a battle of the forms, did the parties enter into a contract, and, if so, under what terms?

H - yes, by actions.  In a rejection of Roto-Lith, the court decided that the forms showed a counter-offer paradigm.  Actions, though, showed a contract.  The terms were those that were common to both forms, and otherwise as supplied by the UCC, 

8. theories of promising and enforcing promises
autonomy theory - legal enforcement of promises promotes freedom of contract

reliance theory - a communicated promise induces the promisee to rely and act as such

instrumental theory - parties only contract because each thinks he will be better off

skeptical theory - no moral theory can possibly force one to keep a promise

9. types of authority
actual authority - when the principal’s words or conduct would lead a reasonable person in the agent’s position to believe that the principal has authorized him to act

apparent authority - in relation to a third party, an agent has apparent authority when the words or conduct of the principal would cause a reasonable person in the third party’s position to believe that the principal has authorized the agent to act

inherent authority - derived by the agency relationship and exists for the purpose of protection of persons harmed by or dealing with agents.  Also called general agents.

ratification - even if the agent has no authority, principal will be bound if the agent purported to act on P’s behalf and P, with knowledge of material facts, either (a) manifested an intent to treat the agent’s conduct as binding (express ratification) or (b) engaged in conduct that was justifiable only if he had such an intention (implied ratification).



Karl Rove & Co. v. Thornburgh

agency issue

H - D liable for cost of direct mail campaign done for him by P because D assented to the mailing solicited by his agent in that he aided its production by supplying a list of names, failed to protest payments while reaping the benefits, and was legitimately represented by his assistant qua agent.
C. Promissory Estoppel

§90: “promise reasonably inducing action or forebearance


(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only be enforcement of the promise.  The remedy granted for breach may be limited as justice requires.


(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.”

In other words, a promise is binding if:

(a) there is an inducement by promisor reasonably expected to produce and action or forebearance; and

(b) action or forebearance actually takes place; and

(c) that action leads to some detriment on the part of the promisee; and

(d) injustice cannot be avoided without enforcement of the promise.

Factors that help to determine reasonableness:


1 - credibility of promisor/promise


2 - that the reliance was definite, substantial, and in relation for the remedy sought


3 - formality with which the promise was made


4 - (negotiations context - are there extraneous factors that could kill the deal?)

Purposes of preferring a written contract:


1 - evidentiary - draws line between enforceable and unenforceable contracts


2 - cautionary - deterrence against rash actions


3 - channeling - offers framework for legally effective expression of intent

Note that a claim based on promissory estoppel is unlikely to be thrown out in a 12(b)(6) motion because it raises an issue of fact.  This is important is determing how far a case is likely to go, and thereby determining settlement posture.

1. Family Context - note the extra-legal sanctions available
Haase v. Cardoza, Dist.Ct.App. CA, 1958
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promise to honor alleged intent of will is not enforceable since no reliance.


F - D’s husband died and left $ to P, but his entire estate was joint with D so there was in fact no $.  P got nothing.  D later felt guilty and offered to pay P in installments, which she started to but stopped when P asked for a note for the remainder.


I - is D under an obligation to continue paying?


H - no, this was an informal promise without consideration or reliance.
Rickets(D) v. Scothorn (P), SC - Neb, 1898
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promise to support granddaughter is enforceable.


F -  P’s uncle said “none of my grandchildren work, and you don’t have to” and gave her a note for $2,000 at 6%, whereupon she quit.  U paid interest and reiterated desire to pay the note.  U died.  Estate refused to pay.


I - was the promise a gift for want of consideration?


H - not exactly, because U should have known (indeed he intended) that his promise would induce P to act, which she did.  Other elements met.

2. Charity Context

Salisbury v. Northwestern Bell Telephone Co., SC - Iowa, 1974

p 151

enforced.


F - P solicited donations regarding starting a new college.  D, lacking an official pledge card, substituted its own form and donated money.  The college failed, and D reneged.


I - enforceable even if no consideration or reliance?


H - yes, in a charity case a promise by itself is binding.

Congregation Kadimah v. DeLeo, SC - Mass, 1989


p 154

charitable promise without material reliance is not enforceable. 

(NB - defaut rule is the donative promises are enforceable).

F - D promised orally 4 or 5 witnessed times to donate $25,000 to P, who allocated it into their budget.


I - is the promise enforceable even if not in writing?


H- no, the court specifically declines to apply § 90 (2), stating that there there will be no injustice from not enforcing the promise.


R - court is reluctant to enforce oral promises after death, even if to charities

3. Employment Context
Feinberg v. Pfeiffer Co., Ct.App. Missouri, 1959
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promise to fund pension is enforceable.

F - P worked for D for 37 years at which time D promised her a retirement annuity of $200/month for life.  D worked for 2 more years then retired.  D paid for 7 years then had a change in mgmt and cut payment down to $100, when P sued.


I - is D liable for the payments even if there is no consideration?


H - yes.  D should have known that P would have relied on the promise and knew that in fact she did (and did not seek other employment).  Other elements met.
Hayes v. Plantation Steel, SC - RI, 1982
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promise to "take care of" retiring employee is not enforeable since not an inducement.


F - P worked for D 26 years then announced his retirement and only then did D promise to “take care of him”.  D made 3 (?) annual payments of $5,000 to P, although P annually visited D to check on the status of the payments, which then stopped.


I - did the context and repetition of the payments make D obligated?


H - no.  There was no written contract, neither was there consideration to support a contract in fact.  There was no inducement, so promissory estoppel doesn’t apply.

Helmick v. Cincinnati Word Processing, Inc., SC - Ohio, 1989,

p 164

turning down another job on a promise is enforceable.


F - P worked for D for 4 months, during which time she claims she was abused, but also that D made promises that she took to mean that she had job security and was in fact doing well.  She stopped looking elsewhere and turned down another offer.


I - was sum.jud. correct if there is a question about liability even if the employment-at-will doctrine applies?


H - no, the issue should have gone to the factfinder.  If this reliance existed then it would be enough to make D liable.

4. Negotiations Context
Hoffman v. Red Owl Stores, Inc., SC - WI, 1965,
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preliminary negs which induce reliance and suggest bad faith - enforceable.


F - P applied for a franchise from D, who said raise $18,000 and its yours.  P sold his current business, took a job that would train him, and put a down payment on the land.  P was repeatedly told by D that all looked good.  D then backed out.


I -was there an agreement actually made or relied upon?


H - yes, P meets the elements for prom.est.  

Gruen Industries v. Biller, US Ct.App. 7th Cir., 1979
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sale of company falls through, no promise or injustice, not enforceable.


F - D promised to sell shares in X to P, but never agreed on who would bear transaction costs.  Meanwhile, D sold to Y.


I - was there a contract?  was there reliance?  was there tortious interference?


H - no to all.  Contract clauses were negotiated serially with the understanding that there was no binding until the end, which was after things broke down.  While P may have relied on D’s words, there is no injustice to be avoided.  

Miglin v. Gottex Industries, Inc., US Dist.Ct., SoNY, 1992

bp 43

failed attempt at a cooperation, enforceable.


F - P took over for X in a licensing agreement for a new product line by D.  Documents drafted, redrafted, signed by P, agreed to by D.  P relied and started to make good on the agreement, when the relationship fell apart.


I - was sum.jud. correct in a case when there was a preliminary agreement that might have been a contract or, ita, there was reliance?


H - yes and no.  There was no contract as the agreement specifically said that it became binding only when executed and delivered.  [4 factor test - (1) partial performance, might be present here; (2) nothing left to negotiate, terms still at large; (3) business norms, no evidence at all; (4) intent to be bound, see above.]  Promissory estoppel, though, seems to exist because of all 4 elements, at least it should go to a jury.
Cyberchron Corp. v. Calldata Systems Development, Inc., US Dist.Ct., ED NY  bp 47

specific orders to act induced reliance and were enforceable.

F - D responded to an ITQ for a government project for D for rugged computer casing.  The key issue was weight, which was the subject of major disagreement.  However, D told P to ignore paper requirements and to continue with production even though it didn’t meet specs.  D ultimately bought from another vendor.


I - was there a contract or prom.est.?


H - no contract - major issue unresolved.  However, D’s repeated and specific orders were promises and induced reliance.  P bore costs associated with these, and injustice can only be avoided by reliance damages.

5. Statute of Frauds Context - the extention of UCC § 2-201

Critics point out that the statute may unwittingly provide a defense otherwise unavailable to someone who regrets an oral contract - making this a trap for the unwary who don’t get everything in writing.  That is, the statute may operate to nullify the bargained-for-allocation of risks in an otherwise valid agreement.
McIntosh v. Murphy, SC - Hawaii, 1970
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F - P left LA for Hawaii in response to and reliance on a job offer from D, a Chevy dealer.  P had a one year contract, but got the phone call on a Saturday to start work Monday.  P worked for 4 months and was fired.


I - is an unwritten employment contract for 1-year enforceable even if the Statute of Frauds requires contracts performable over a year to be in writing?


H - yes, but the court did some tight-rope walking to get the issue out of the Statute on the issue of timing (the weekend threw it); then applied promissory estoppel.

Mercer v. C.A. Roberts Co., US Ct.App. 5th Cir., 1978
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F - D joined P as its Dallas office manager with a contract provision that he get 15% of the profits over a 3-5 year period, but never had it in writing.  P cut back D’s bonus when it got so large that it was out of whack with his peers.


I - is the agreement enforceable even if it is not in writing?


H - no, because the nature of the contract was for more than one year, and the Statute requires all contracts greater than or equal to one year to be in writing.

6. Unjust Enrichment or Quantum Meruit
While promissory estoppel allows recovery when consideration is lacking, un.en. or qu.me. relaxes even further P’s burden of showing that D made a promise.  Qu.me. properly applies to mistake in law contracts and provides a distinct theory of recovery.  

An implied in fact contract must have (1) mutual agreement and (2) intent to promise, both of which are not oral but implied from the facts.

An implied in law contract, or a quasi-contract, neither promise nor privity must exist, either real or imagined.  Obligation arises from the “law of natural immutable justice and equity”, and not from the facts or consent.  The acts of the parties, however, must be voluntary.  An implied in law contract requires:


(1) no offer and acceptance (i.e. not a contract), no express promise


(2) benefit conferred upon x by y, 


(2) appreciation by y of such benefit, and 


(3) retention by D of such benefit in a way that results in unjust enrichment.

Bailey v. West, SC - RI, 1969,
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contract allegedly implied in fact


F - P ran a horse farm and took custody of Bascom’s Folly from a driver although P knew ownership to be in controversy.  D had bought the horse, which upon delivery was lame and rejected delivery, whereupon it wound up with P, who then cared for it for 4 years and ultimately sold it.


I - should D be liable for the expenses of P because of an implied in fact contract?


H - no.  An implied in fact contract needs (1) mutual agreement, (2) intent to promise, and (3) both 1 and 2 are not in words but implied from the facts.  Here, D specifically declined ownership of the horse, and P at least knew that ownership was unclear.

D. Indefinite Terms and Contract Enforcement

1. indefiniteness
overall themes:


must have reasonableness and good faith


damages are usually expectancy


specific performance in real estate deals is almost never used


how the law has changed:
at CL, any indefiniteness makes a contract not binding




at UCC, R2d, enforceability depends on intent


essential terms:



parties to the contract



subject matter



time for performance



price
§2-204: formation in general

(1) a contract may be made in any manner sufficient to show agreement;

(2) a contract may be found even though the moment of making is undetermined;

(3) even though one or more terms are left open, a contract does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy;

note that §33 takes this position with respect to all contracts, not only goods of sale
appropriate gap fillers -

§ 2-305
price


note that a minimum price will prevent a gap filler from being used - no offer to sell

§ 2-307
delivery

§ 2-308
place of delivery

§ 2-309
timing of delivery and notice of termination

§ 2-310
timing of payment, credit

Schmeider v. Standard Oil, SC-WI, 1975



28

INTENT OF PARTIES
standard oil not relieved from obligation to repurchase oil equip. because of indefinite depreciation term

F - P was a distributor for D.  When contract ran out, D considered buying P’s equipment in line with an option it had to buy “at a price equal to Employee’s costs, minus such depreciation as may be mutually agreeed upon”.  They agreed to buy but couldn’t agree to depreciation or price.

I - is D obligated to buy if there is no price?

H - yes, the price can be inferred from § 2-305.  When P failed to support his reasoning on depreciation, the court adopted its own schedule and forced it upon the parties (costs had been agreed).

R - a contract won’t fail for lack of a term if the parties wanted to come to an agreement in an overall sense.

Paloukas v. Intrmountain Chevy, SC-Idaho, 1978
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IF IT LOOKS AND ACTS LIKE A SALE, TREAT IT AS SUCH
F - P ordered a green or yellow pick-up, some terms clearly specified and others (like the color) not entirely specific.  P failed to deliver due to a product shortage, and tried to cancel.  P sued for specific performance, though D won a motion for SJ.

I - is a contract that lacks certain product definitions enforceable?

H - yes, invoking § 2-204 it is clear that the parties intended a sale of a vehicle at a set price.  These issues, as well as computation for damages, should go to trial.

R - the key is the intent of the parties.

May Metropolitan Corp. v. May Oil Burner Corp, NY, 1943

bp 146

AGREEMENT TO AGREE IN GOOD FAITH IS BINDING
P sold equipment for D on a series of 8 annual contracts, each allowing for a progressively more substantial right of renewal at a 10% increase.  D required a 250% increase in year 8.  D was granted SJ for want of an obligation to renew.

H - for P, the relationship between the parties and context (Depression, etc.) are issues of fact.  So too is are the words of previous contracts regarding renewal.

R - this applied to the sale of goods, had 8 successive reneals, and is limited to SJ.

Joseph Martin, Deli v. Schumaker, NY, 1981



bp148

NOT A SALE OF GOODS DEAL, THEREFORE NO UCC APPROACH
P rented for a 5-year term from D at a monthly rate moving from $500 to $650.  Upon renewal, D demanded $900.  FMV may have been as low as $545.  

H - for D.  The contract was entirely void about the rate upon renewal or even the parties’ desire for renewal.

R1 - The contract could have been upheld if, within the contract, there existed some formula to determine price or other guideline about price.  

R2 - A court is reluctant to infer a price for real property where the price term is blank. 

Cobble Hill Nursing Home v. Henry and Warren, NY, 1989

bp150

A PRICE DERIVABLE FROM WITHIN THE CONTRACT IS STILL A PRICE
P took over a nursing home for D when D was indicted and banned from the industry.  P had an option, which it wanted to excercise.  The contract didn’t specify a price but did have rules that allowed the court to infer a price.  D had to leave the industry anyway.

H - because a price could be calculated by reference to the contract a price existed.

R - “a price may be sufficiently definite if the amount can be determined objectively without the need for new expressions by the parties; a method for reducing the uncertainty to certainty might, for example, be found within the agreement or ascertained by reference to an extrinsic event, commercial practice or trade usage.”


2. output and requirement contracts

overall themes -


inequitable bargaining power
output - seller has enormous discretion




requirements - buyer does


availability of alternatives

§2-306: output, requirements, exclusive dealings contracts

(1) a term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

(2) a contract giving exclusive dealings means an obligation by seller to use best efforts to sell the goods; and an obligation by buyer to use best efforts to promote their sale.

comments - c4, when a business is sold, the sale itself is not grounds for termination of contract

Eastern Air Lines v. Gulf Oil Corp. , USDist.Ct., So.Dist.Fla., 1975
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(requirements) Eastern's fuel requirements are in good faith despite two-tiered pricing structure and Gulf charge of air-freighting;

F - P and D dealt with one another for decades.  In 1972 they signed a 5-year renewal at a set price for all of the oil that Eastern would need in certain airports.  The oil shock came and a government price control resulted in the pricing mechanism of the contract being pegged to an articially controlled very low price.

I - did Eastern violate the contract even if it freighted?

H - no, the freighting was standard business practice for years.  The real issue is to look at the intent of the parties and to see if there is good faith.  At all times, Eastern acted with the good faith of a merchant.

Orange & Rockland Utilities v. Amerada Hess Corp. , SC-NY,App.Div., 1977
280

(requirements) P oil requirements are not in good faith due to its stockpiling of gas reserves and its rapid growth due to re-sale to other utilities

F - D entered into a 5-year contract in 1969 with P to supply all of the oil that P needed for its energy plant at a fixed price.  Soon after, the price of oil rose dramatically.  P heavily overordered.  D eventually refused delivery.

I - did P act in good faith even if it shifted its business mix and in fact entered into a new business (energy wholesaling) in order to take advantage of a fixed price contract?

H - no, and D was right for cancelling.

R - how do you determine if there is lack of good faith?  for a requirements contract - (1) amount by which requirements exceed estimates; (2) whether seller had forseeability; (3) amount by which market price exceeds contract price, (4) whether that price change was fortuitious; and (5) the reason for the change in requirements.


3. contract modification

Discussion - According to Johnston, the economic dilemma is that if modification (including breach) is cheaper after transaction costs then a party will breach rather than perform.  If all modifications are enforced, however, there is an incentive for a party to bluff and “hold-up” the other party.



In order to get strategic behavior, the value of the substitute performance plus the value of the remedy for breach must be less than the value of performance.



Performance is efficient when the buyer’s value from performance is greater than the seller’s cost of performance.  EFFICIENCY UNDER BILATERAL BARGAINING REQUIRES COMPLETE INFORMATION.  FUTHERMORE, IT IS IN THE PARTIES’ BEST INTERESTS TO EXCHANGE INFORMATION.  



Any cost analysis must include extra-legal sanctions of reputational damage, especially for the repeat player.



Any modification that is made in good-faith should reflect the underlying economic conditions that support valid modification. 



Any modification that is a Pareto improvement should be enforced. 



Note that the commitment problem in renegotiation is a strategic dilemma that is based on the information gap between the parties and the court, not between the parties themseleves.



The modern approach of UCC § 2-209 and R2d § 89 rely on good-faith as a legal proxy for the underlying economic trends.  These rely on objective evidence to support the notion that modification was sought in response to unanticipated legitimate changes that made performance unprofitable.

§89: modification of an executory contract

a promise modifying a duty under a contract not fully performed on either side is binding:

(a) if the modification is fair and equitable in view of the circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

a circumstance can be considered unanticipated even though it was considered - provided that the contract did not price it accordingly

§2-209(U): modification, recission and waiver

(1) modification needs no consideration 

(2) a signed document with a clause excluding modification or recission except by signed writing cannot be changed, but except as between merchants such a requirement on a form contract must be signed by the other party

(3) requirements of Stat.Frauds  must be satisfied if the contract is within it

(4) although an attempt at modification or recission does not satisfy (2) or (3), it can operate as a waiver

(5) a party who has made a waiver....[not important]

unless modification was waived in the original contract; requires good faith and reasonable commercial standards of fair dealing and usage of trade;

Alaska Packers Ass’n v. Domenico, US Ct.App. 9th Cir., 1902   TURNED DOWN
p 331

(good faith) first contract calimed as consideration for second.

F - Ds went as employees of P from San Fran to Alaska as crew/fishermen.  When they got to Alaska they had a labor strike for higher wages.  

I - does the replacement contract stand even if P’s rep stated he had no authority to contract and even if P had no alternative but face losses and failure?

H - no, this was economic duress.  D’s offered as consideration only what they had already contracted to do.

R - for good faith, “a party cannot lay the foundation of an estoppel by his own wrong....”

Ralston Purina v. McNabb, USDist.Ct., West.Dist.TN, 1974       TURNED DOWN
p 334

(good faith) D's failure to perform on contract but subsequent acceptances of extensions to perform did constitute modification but did not warrant use of higher damages calculation.

F - P ordered soybeans from D, who failed to deliver due to a flood.  P extended the monthly contracts such that the price was not determined until final delivery, at which point the price had risen significantly.

I - did P act in good faith in extending the contracts even if P had knowledge of the price rise and should have known that D could not deliver?

H - no regarding the pricing terms. 

R - determine good faith by reasonable man standard, objective theory of assent.  

Angel v. Murray, SC-RI, 1974          ENFORCED
bp 154

P, a trash collector for the city, signed a 5 contract to collect trash for the city.  Contract based on number of homes, assumed growth rate of 20-25 new per year.  In year 3 there were 400 new homes.  P sought to modify.

H - the pre-existing duty was limited to the number of homes assumed.  A genuine change unforeen is a legitimate reason to modify.

R - “courts should enforce agreements modifying contracts when unexpected or unanticipated difficulties arise during the course of the performance of a contract, even though there is no consideration for the modification, as long as the parties agree voluntarily.”

Roth Steel Products v. Sharon Steel Corp., USCt.App., 6thCir, 1983
bp 157

P signed a long-term contract for steel with D at a set price.  Market conditions changed, and D tried to cancel but claimed shortage of product as reason for non-delivery.

H - D was wrong when it used its position as exclusive supplier to P to exact a price increase.  Also, D was wrong for lying to P.  This was bad faith.

R1 - test to see if there is good faith - (1 - OBJECTIVE) standard of fair dealing in the industry, (2 - SUBJECTIVE) whether motives were an honest desire to compensate for a commercial exigency

R2 - “A party who has not actually suffered a loss on the contract may still seek a modification if a future loss on the agreement was reasonably forseeable.”

E.  Defenses to Legal Enforcements of Admitted Contracts
1. illegality
Watts v. Malatesta, Ct.App.NY, 1933





p 393

gambling contracts are substantively illegal per se

R - illegal activity will not be regulated by the law

(note that this pushes the activity farther to the fringes of society)

2. clean hands doctrine
NY Football Giants v. LA Chargers, USCt.App. 5th Cir., 1961


p 398

lying to the world to make illicit gains that cannot then be enforced in equity

R - he who comes into a court of equity must do so with clean hands

if the substance is malum prohibitum, a court might allow recovery by a less guilty party.  If the substance is malum in se, neither party will be afforded recovery.

3. immorality
Hewitt v. Hewitt, SC-Ill, 1979






p 405

cohabitation as married couple w/kids but without marriage license is against public policy

R - when legislature has spoken, that policy must be followed, no matter if it is out of social date

4. surrogacy
In re Baby M, SC-NJ, 1987






p 412

surrogacy contracts are against public policy and amount to baby-selling

R - state has interest in respecting inalienability of parental rights

Johnston v. Calvert, SC-CA, 1993





bp 171a

contract where zygote is implanted in another woman is enforceable

R1 - court derives from statutes not originally intended for this purpose that both the genetic and the birth mothers have parental claims on the child (so too the father).  

R2 - in deciding a contract, look to the interest of the parties.

5. contracts limiting negligence liability

blanket limitations, whether printed or posted, will not limit liability due to active negligence
Mutual Marine Office v. Atwell, Vogel, & Sterling, SoDist.NY, 1980

p 425

business context

inspectors report for $17.50 specifying limited liability actually does limit the liability

H - insurance company did have duty to read liability disclaimer on insurance inspector's service contract because sophistocated bargaining power, insurer would have taken the risk anyway, etc.

R - a disclaimer will hold when


1 - the language and intent of it is clear and unequivocal


2 - the parties were on notice of it prior to entering into the deal


3 - it was not forced on a party


4 - it was common in the type of deal considered

Ciofalo v. Vic Tanney Gyms, Ct.App. NY, 1961




p 428

individual context

limitation in gym contract prevented P from recourse after falling at poolside

H - member of gym did have duty to read liability disclaimer on membership agreement because she voluntarily joined the club, signed before service performed (unlike Birmingham), etc.
R - a disclaimer will be determined by 


1 - legal relationship between the parties


2 - the interest of the public therein


3 - the intention of the parties as expressed in clear and unequivocal written language

6. duress
§174: when duress by physical compulsion prevents formation of a contract: 

If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

§175: when duress by threat makes a contract voidable

(1) If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party's manifestation of assent in induced by the one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

§176: when a threat is improper

(1) a threat is improper if


(a) what is threatened is a crime or tort, or the threat itself is such if it got the property


(b) what is threatened is a criminal prosecution


(c) what is threatened is the use of the civil process in bad faith


(d) the threat is a breach of duty of good faith and fair dealing under a contract 

(2) a threat is improper if the resulting exchange is not and fair terms, and


(a) the threatened act would harm the recipient and would not significantly benefit threator


(b) the effectiveness of the threat in inducing the manifestation of assent is significantly encreased by prior unfair dealing by party making the threat


(c) what is threatened is otherwise a use of power for illegitimate ends

key - a threat, even if improper, does not amount to duress so long as the victim has a reasonable alternative to succumbing and fails to take advantage of it.

ANYTIME YOU DISCUSS DURESS, FOLLOW WITH AN ALTERNATIVE AND CLEANER ARGUMENT BASED ON UCC § 2-209 AND R2D § 89 OF MODIFICATION REQUIRING GOOD-FAITH AND LEGITIMATE COMMERCIAL REASON.

Test for duress is:  Threat made or pressure exerted that 




deprives V of free whill such that




V acts contrary to his inclination and best interest and




threat is wrongful (illegal, immoral, or exerted in bad faith)




If duress exists, V is relieved of duty to perform.

Austin Instrument v. Loral, Ct.App.NY, 1971



p 439

threat to breach performance on previous contract in order to win second contract and price increase was duress.

F - D was a gov’t defense contractor who subbed to P.  P, after delivering partially on very tight timeframe contract A, threatened to halt delivery unless D gave it contract 2, for which it was not low bidder.  After all contracts were settled, D stopped paying and they each sued.

I - did the threat not to deliver constitute economic duress?

H - yes, a “classic case”.  D was time sensitvie.  Subject matter was defense instruments, exacting standards.  No alternative suppliers in a timely/reliable manner.  D was right to wait to sue because that was the first safe time.

R - a contract is voidable on the ground of duress when a threat deprives a party of free will. 

NOTE THAT THIS RESULT COULD HAVE BEEN DETERMINED BY §2-209 §89 APPROACH OF GOOD-FAITH AND LEGITIMATE COMMERCIAL REASON.

Post v. Jones, US-SC, 1856





p442

taking title to property from sailors stuck at sea is wrong

F - x was a captain, whose ship was full of bounty but stuck in the Antarctic just before winter.  y sailed by, and as a price for saving x took title to all the goods.

I - was y justified in using duress given the exteme desperateness of x?

H - no, not even then.  y is allowed salvage, according to the practice of sailors.

Wolf v. Marlton Corp., SC-NJ, 1959




p 433

threatening to ruin somenone’s career counts as duress

R1 - “It is clear that where one party to a contract, by prevention or hinderance, makes it impossible for the other to carry out the terms thereof, the latter may regard the contract as breached and recover his damages from the first party.”

R2 - a threat does not have to be illegal to induce duress

R3 - duress is not tested by the nature of the threats but by the state of mind induced thereby

7. fraud
damages are usually restitution, possibly consequential

§131: general requisites

the restatement elaborates on the Statute of Fraud's (UCC) definition of an enforceable contract to say that it must:

(a)
reasonably identify the subject matter of the contract;

(b)
be sufficient to indicate that a contract has been made between the parties; and

(c) 
states with reasonable certainty the essential terms of the unperformed promises in the contract.

§164: when a misrepresentation makes a contract voidable


(1) if a party’s manifestation of assent is induced either by a fraudulent or material mispresentation


(2) when induced by such of a 3rd party, unless the 3rd party is in good faith and unaware


This is a three part test:



A misrepresentation



that is fraudulent or material



that is reasonably relied upon and induces assent.

§2-201: Statute of Frauds

(1) any sales of goods for more than $500 must have a signed written agreement behind it.

(2) between merchants a written confirmation received, known, and not objected to is valid.

(3) if (1) is not satisfied the contract is still enforceable if: (a) the goods are specially manufactured for the buyer and are not suitable for sale to others; (b) the party against whom enforcement is sought admits that a contract was made; or (c) payment has been made and the goods have been received and accepted.

types of contracts which must be in writing:


guarantess contracts


contracts which are incapable of being performed within one year of contract date


contracts involving an interest in land


contracts in consideration of marriage

Spiess v. Brandt, SC-Minn, 1950          RECISSION ACTION 
p 451

2 20’s brothers bought resort on claim that it made “good” money but were not allowed to see the books until after the deal, when they learned that it had always lost money.

R1 - a person is liable for fraud if he makes a representation that he does not know to be true with intention to induce the other person and get reliance

R2 - “In recission actions for fraud, the question is whether the representations were of such a character and were made under such circumstances that they were reasonably calculated to decieve, not the average man, but a person of the capacity and experience of the particular individual who was the recipient of the representations.”

Classic Bowl v. AMF Pinspotters, USCt.App.7thCir., 1968   FUTURE ACTIONS
p 459

D offered P option to buy equipment that it had leased.  P asked if a new machine was on the way; the lease contract obligated D to continually upgrade its products.  P, a lawyer, had ample opportunity to inquire but did not.  He bought.  D introduced new machines.  P sued.

R1 - “fraud in the inducement must be based upon representation of a past or existing fact and that it cannot rest on a promise to do an act in the future.  The same rule would apply to a promise to abstain from doing an act in the future.”

R2 - a party has no right to remain indifferent to a situation and later claim reliance.

R3 - “The true test is whether the plaintiff was deprived of the benefit of his bargain.”
8. duty to read

for the variety that LIMITS LIABILITY, consider these factors:


- is language and its intent clear?  broad?  confusing?


- did P know of disclaimer before signing?


- was disclaimer forced on P?  was there opportunity to bargain?


- is disclaimer ordinary and customary within this type of transaction?


- if so, was or should P have been aware of the norm?  was there an alternative?


- public policy - what kind of right is being waived?  what are the consequences?

Merit Music v. Sonneborne, Ct.App.MD, 1967     DUTY ENFORCED
p 467

Husband and wife Ds leased juke boxes, etc., from P, a lawyer acting as a businessman.  D signed a contract stipulating minimum payments, but didn’t read the contract.  D stopped paying.

H - signers of vending machine contract did have duty to read becuase contract was signed in formal context, vendor returned giving them cause to inspect, and vendor lent money = consideration.

R1 - in the absence of fraud or duress, “one having the capacity to understand a written document who reads it, or, without reading it or having it read to him, signs it, is bound by his signature.”

R2 - an exception to R1 is that if x knows or should know that y doesn’t mean what he says, then there is no mutual assent.

Birmingham TV v. Water Works, SC-Ala, 1974     DUTY NOT ENFORCED
p 473

P stored equipement at D (the storage company and the utility) which was damaged when a water pipe broke.  On the reverse side of the receipt was a liability disclaimer.

H - no duty to read liability limitation clause on warehouse receipt because disclaimer was on reverse, which may never have been read.  Note receipt came after storage.  

R - a provision in a contract limiting liability must be actually known to or brought to the attention of the party signing and must be assented to by him.

Mutual Marine:  see above in contracts limiting negligence liability
Ciafalo v. Vic Tanney Gyms:  see above in contracts limiting negligence liability
9. duty to disclose
§161: when non-disclosure is equivalent to an assertion

staying silent equals an assertion when:

(a) he knows that disclosure of a fact is necessary to prevent a previous assertion from being misrepresentative or from being a fraud

(b) knowledge, given the context, that disclosure would correct a mistake of the other party regarding a basic assumption and if failure to act amounts to a lack of good faith and in accord with reasonable standards of fair dealings

(c) he knows that disclosure would correct a mistake of the other party re the contents or effects of a writing in whole or in part

(d) special realtionship between the two parties

§162: when a misrepresentation is fraudulent or material

(1) a misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

(a) knows or believes that the assertion is not inaccord with the facts, or

(b) does not have the confidence that he states or implies in the truth of the assertion,  or

(c) knows that he does not have the basis that he states or implies for the assertion;

(2) a misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent.

§164:  when a misrepresentation makes a contract voidable

(1) if a party’s manifestation of assent is induced either by a fraudulent or material mispresentation

(2) when induced by such of a 3rd party, unless the 3rd party is in good faith and unaware

Obde v. Schleymeyer, SC-Wash, 1960       
p 486

P bought a termite infested building from D, who knew it but hid the fact.

H - sellers of house did have duty to disclose termite condition.

R - when a concealed defect dangerous to property or health is known to seller and would not be revealed even upon a careful inspection by buyer, seller’s non-disclosure is fraud.

L&N Grove v. Chapman, Dist.Ct.App.Fla, 1974
p 490

P bought land near future Disney World from D.  Both were real estate brokers with extensive dealings in central Florida.  P acted as principal.

H - no duty to disclose speculative interest because it is impossible to be certain of future.

R - where good faith, honest and fair dealings occur, there is no fraud.

10. unconscionability

does the case also present issues of fraud or duress?

substantive - the terms of the agreement itself, e.g. an unreasonable price that deprives the party of the essence of his bargain, an unreasonable warranty disclaimer

procedural - the bargaining process, e.g. an unreasonable failure of one party to inform the other about significant aspects of the exchange

standard 4 items to consider:  unequal bargaining power (all cases), amount of competition (Henningsen), and custom of practice, whose interests does the clause represent.
§208: unconscionable contract or term

§2-302(U): unconscionable contract or clause

if court finds contract is unconscionable, it may: 1) refuse to enforce the contract; 2) enforce the remainder of the contract w/o the unconscionable clause; 3) limit the application of the unconscionable clause.

Factors to consider:


gross inequality of bargaining power


terms unreasonably favoring the stronger party


no meaningful choice for the weaker party


no real alternative


so one-sided at the time the contract was made


highly technical language


does the case also raise/allude to  issues of duress or fraud?
Williams v. Walker Furniture I,II, DC Ct.App.,1964, USCt.App.DC-Cir., 1965
p 48,50

P bought a variety of things from D over time, all on credit that was cross-collateralized.  Payment scheme was such that each payment was prorated to all outstanding goods; result was that no title passes to P until entire account is flat.  P missed a payment, D went for replevy.

H - repo. provision on consumer goods purchase agreement is unconscionable, and a court may refuse to enforce a contract that was unconscionable at the time it was made.

Note that the court manuevered around the recent adoption of § 2-302, which it enforced, and which was adopted after the acts occured.  Court took the opinion that the code merely codified CL.

R1 - “when a party of little bargaining power, and hence of little real choice, signs a commercially unreasonable contract with little or no knowledge of its terms, it is hardly likely that his consent, or even an objective manifestation of his consent, was ever given to all the terms.”

R2 - “In determining reasonableness of fairness, the primary concern must be with the terms of the contract considered in light of the circumstances existing when the contract was made.”

Seabrook v. Commuter Housing Co., Siv.Ct.City of NY, 1972


p 500

P rented an apartment from a building under construction by D.  After 4 months of overdue, P wrote to cancel.  D responded that the contract had 2 clauses allowing a flexible move-in date and allowed P no recourse.  The lease was super-technical and super-small print.

H - D, a repeat player with extensive counsel, had a duty to alert P, a one-time player without counsel, of the clauses.  That he didn’t was unconscionable.

R - quoted §2-302.

Note - court focused on lopsided bargaining power, lopsided sophistication

Henningson v. Bloomfield Motors, SC-NJ, 




p 504

P bought a car from D.  On the reverse side of the form in small print was a liability disclaimer.  10 days later, the car failed on a part not covered.  

H - warranty limtation clause on distributor's sales agreement is unconscionable.  This is especially the case where the consumer has no alternatives -- all auto manufacturers have this clause.

R1 - big policy discussion regarding the role of cars in modern society

R2 - “Freedom of contract is not such an immutable doctrine as to admit of no qualification....”
Carnival Cruise v. Shute, US-SC, 1991

NOT UNCONSCIONABLE
bp 181

P (Shute) slipped while on a cruise on D.  P lived/bought ticket in WA, injury was in int’l waters off of Mexico.  Ticket had clause of forum-selection requiring all suits to be brought in Florida.

H - not unconscionable even if P didn’t know until after buying the ticket.  There are many reasonable business interests for requiring litigation in D’s home state.  Some of these may lower costs, resulting potentially in lower prices for other Ps.

R - this clause is not the sort of thing that one bargains for, and therefore this is governed by ordinary commercial considerations.  The clause is reasonable and was made in good faith.

adhesion contracts -


pros -



efficiency



standard practice



repeat player


cons -



minimizes bargaining power



eliminates alternatives



first timer

F. Contract Interpretation and the Parol Evidence Rule
1. parol evidence rule
it is generally agreed that the rule applies only to prior or contemporaneous oral agreements

note also that parol evidence will always be allowed to show fraud, duress, or mistake during formation of the contract

a way to get around the parol evidence rule is to argue that you are seeking to introduce evidence about a subsequent agreement or modification

issues to consider -


is the dispute over a widely used term of trade?


is there a difference between a general and a specific meaning?


have the parties dealt with one another previously?

strict parol evidence rule - will have channeling effect, eliminate fraud, and have consistent adjudication

broad parol evidence rule - will more accurately reflect intent of parties

§209:  Integrated agreements


a final expression

§214:  allows admission of evidence to determine whether or not agreement is integrated


effect - allows evidence to determine whehter evidence should be heard, undermines parol evidence rule

§215:  contradiction of integrated terms


evidence that contradicts any integrated term will not be allowed

§216: consistent additional terms

(1) evidence of a consistent additional term is admissable to supplement an integrated agreement unless the court finds that the agreement was completely integrated;

(2) an agreement is not completely integrated if the writing omits a consistent additional agreed term which is

(a) agreed to for separate consideration;

(b) such a term as in the circumstances might naturally be omitted from the writing.

Mitchell v. Lath, NY, 1928




p518

FOUR CORNERS TEST
P bought a farmhouse from D to use as a summer home.  Across the street on a plot of land not owned but controlled by D was an icehouse which P wanted removed.  After the sale, it was not removed.  P wanted to introduce oral evidence that D had agreed to remove it.

H - evidence not allowed in.

R - Three pronged test:  (1) agreement must in form be a collateral one; (2) it must not contradict express or implied provisions of the written contract; (3) it must be one that the parties would not ordinarily be expected to embody in the writitng.

Masterson v. Sine, SC-CA, 1968




p522

MODERN APPROACH
P sold his farm to his sister and brother-in-law D, reserving a buy-back option for 10 years.  P then went bankrupt.  His executor tried to exercise the option.  D and P wanted to submit evidence of an oral agreement that the purpose of the option was to keep the farm within the family and therefore it was non-assignable.

I - when a term is such that it must necessarily be included in the agreement, is the contract integrated with respect to that term?

H - no, evidence allowed.  Court emphasized the family context and the lack of sophistication of both sides.  Dissent pointed out that this is a sham just to shield the land from the creditors and to protect D, who would lose the house.

R - the critical factor is “whether the parties intended their writing to serve as the exclusive embodiement of their agreement”

2. merger clauses
Connell v. Diamond Truck, SC-NH, 1936
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WILLISTON’S VIEW THAT 4 CORNERS SUFFICES IF EXPLICITLY SO STATED

P traded in his old truck for a reconstructed one from D.  After using it for a couple of days, it was inadequate and P tried to return it.  P claimed D had an oral promise of a one-week return, although the contract didn’t say so and had a merger clause.

H - evidence should not be allowed.

R1 - if the writing stipulates that it embodies the whole agreement, a party will be hard pressed to introduce evidence of any kind

Sierra Diesel v. Burroughs, 1969

4 CORNERS REJECTED - MERGER CLAUSE UNSUCCESSFUL
P, an unsophisticated businessman, contracted with D for a computer to solve invoicing problems.  D wrote in a letter that a B-80 would solve the problems.  It didnt’.  P returned the machine and got a new model.  That too failed.  Neither contract had any guarantees, but did have a merger clause limiting the contract terms to what’s in the contract.

H - for P.  Despite the presence of a merger term, the contract was not deemed to be integrated and extrinsic evidence - the original letter - should be allowed in.  Court emphasizes that there were 4 distinct contracts (each for a specific part or service), and that the meaning of any 1 of them couldn’t be properly understood without reference to the others.  As such, it wasn’t reasonable that P would expect agreement to be limited to 4 corners.

3. interpreting contractual ambiguity

note difference between latent ambiguity (each interprets the same term differently) and patent ambiguity (a term is undefinable)

parol evidence pointed to the meaning of a term is allowed by the UCC, this includes usage of trade and prior dealings between the parties
Pacific Gas v. G.W. Thomas Drayage, SC-CA, 1968
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TRAYNOR’S REJECTION OF “PLAIN LANGUAGE” APPROACH
D contracted to fix P’s steam turbine, and indemnified P in the process.  Harm resulted, and P sought to recover from D.  D wanted to submit evidence that the indemnity covered only property of 3rd parties. 

H - evidence should be allowed

R1 - “The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.”

R2 - evidence regarding meaning should always be allowed

Trident Center v. Connecticut General Life, USCt.App., 9thCir, 1988
p 546

CA LAW STILL ALWAYS ALLOWS FOR PAROL EVIDENCE RE: MEANING
P, a partnership of an insurance company and 2 leading law firms, obtained financing for a building from D on a fixed-rate basis with no repayment for 12 years.  Interest rates went south and P wanted to prepay.  P wanted to introduce evidence showing that a covenant means that prepayment is actually okay.

H - evidence should be allowed, but only because CA doesn’t follow the majority rule regarding parol evidence.  In fact, Kozinski points out that CA has “turned its back on the notion that a contract can ever have a plain meaning discernible by a court without resort to extrinsic evidence.”

R - in CA, a “contract cannot be rendered impervious to attack by parol evidence.”

Frigalignment Importing v. B.N.S. International, USDistCt, SoNY, 1960   p 549

D contracted to sell “chicken” to P.  P thought it was getting broilers or fryers.  D sent stewers, which met the US Gov’s defn for chicken.  D was new to the business and did not know the alleged trade usage of the term chicken.  Market prices showed that it was impossible for D to provide broilers or fryers at a profit, and that P should have known this.

I - To enforce a particular meaning of a common term used in a contract, must P prove either D’s actual knowledge of the particular meaning or a widespread, universal usage in the particular manner asserted?

H - yes.  There was lots of good evidence to support D’s meaning of chicken.  Also, the prices were important.

R - the making of a contract depends not on the agreement of two minds on one intention, but on the agreement of two sets of external signs.  What was said, not what was meant, matters.

4. Interpretation under the UCC

§2-202(U): final written expression: parol or extrinsic evidence

...[terms of contract] may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented:

(a) by  course of dealing or usage of trade (§1-205) or by performance (§1-208), and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusinve atatement of the terms and agreement

comment 3 - if additional evidence would certainly have been included, then not admissable.

( effect - makes it very difficult to find a totally integrated document)

comment 2 - terms should be read with assumption that coure of dealing and usage of trade are assumed by the contract unless specifically negated (effect - lets everything in)

specifically encourages usage of trade info - § 1-205


also course of performance info - § 2--208

Hunt Foods v. Doliner, SC,App.Div.,NY, 1966



p530

EVEN STRONGER MODERN APPROACH - UCC
P enterred negotiations with D to buy D’s company.  After reaching a price, D said he needed time before closing.  P was afraid D would shop the deal, and bought an option, set with price, date, and exercise terms.  Upon exercising, D claimed that a precondition to the option was that it could only be used if D solicited a 3rd party bid.  P claims no such limitation.

H - evidence should be allowed.

R1 - while any oral term can be viewed as inconsistent with writing, the real test is that “To be inconsistent the term must contradict or negate a term of the writing.”

R2 - “It is not sufficient that the existence of the condiditon is implausible.  It must be impossible.”

Snyder v. Herbert Greenbaum & Assocs., AppMD, 1977
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HUNT REJECTED - AN ALTERNATIVE VIEW OF § 2-202(b)

P (Greenbaum) contracted to supply carpet to D, who had estimated a need for 19,000 - 20,000 yards of carpet but ultimately needed only 17,000 - 17,500.  P sued for breach of contract.  D wanted to introduce 5 prior contracts, all of which had fallen through and thereby established a course of dealings that allowed for unilateral recission.

H - for P, this is a term that certainly would have been included.    Alternatively, “inconsistent additional terms” should be broad, meaning the “absence of reasonable harmony in terms of the language and respective obligations of the parties”, and not the narrow view espoused by Hunt, which looked at whether an express term was violated.

Columbia Nitrogen Corp. v. Royster Co., USCtApp,4thCir, 1971
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P (Royster) contracted to sell a minimum of 31,000 tons of phosphate to D at a set price tied to an escalator.  Market price plumeted, D ordered 1/10 amount although it would have ordered the full amount at market prices.  Parties had extensive dealings before, and normally D sold to P; course of dealings would have shown that prices were not binding.

I - may evidence of usage of trade and course of dealing be admitted to show that a specific contract price was not to be binding on the parties?

H - yes.

R1 - § 2-202 side-steps the parol evidence rule by allowing usage of trade and prior course of dealings evidence.  A finding of ambiguity is not a prerequisite to admission of such evidence.

R2 - The test of admissibility is not completeness but whether the evidence can reasonably be construed as consistent.

Southern Concrete v. Mableton Contractors, USDistCt,NoDistGA, 1975
560

P contracted to sell approximately 70,000 cubic yards of concrete to D at a set price in a contract with a merger clause.  D ordered only 12,500, the amount it needed for the job.  D seeks to introduce evidence of usage of trade and other parol evidence.

H - evidence not allowed.  This case is different from Royster.  There is no prior dealings between the parties.  The contract does allocate risk (buyer on the hook for the whole amount).  The contract does not allow either party repricing options.

R - terms that are patently inconsistent with the written contract will not be allowed.

Three approaches to interpretation
Textualist - meanings as correspondance to a code.  Written word is paramount.

Contextualist - judgments are made by reference to conceptions of fault or desert. 

3rd - assume that the underlying objective in formulating contracts is the reduction of cost of contracting and risk of error.  Then, courts should allocate the loss as the parties seem to have meant it to be allocated when they originally agreed to the contract terms, both explicit and implicit, especially default terms.  Also recognize that this sends a message to future parties and may well alter their strategic behaviour.
G.  THEORIES OF CONTRACTUAL LIABILITY

Express Contracts

· oral or written

· needs 3 elements:  offer; acceptance; and bargained-for consideration

· bilateral or unilateral

Promises
· similar to express contracts, but without the consideration

· promissory estoppel

· promise to pay a barred legal obligation

· promise to perform voidable preexisting duty

· promise to pay for benefits previously conferred  -- note that the courts are split on whether this theory will be enforced.  The modern trend is that it will.

· traditional approach denying enforcement - Mills v. Wyman
· modern approach allowing enforcement - Webb v. McGowin
Implied-in-fact contracts
· inferred as a matter of reason and justice

· source is manifested intent of the parties

· supported by § 1-201(3)

Implied-in-law or Quasi Contracts
· usually against will, or no manifestation of intent

· must involve a conferred benefit

· is brought in equity, so it is not allowed where breach is intentional

· prevents unjust enrichment (Quantum meruit)

· the test:

· 1 - A has rendered services or expended property which confers a benefit on B

· 2 - A has rendered such with the expectation of being paid

· 3 - A was not an intermeddler or volunteer

· 4 - allowing B to retain the benefits without paying would result in unjust enrichment

II.  Remedies

A. Calculation of damages

in general, damages must be determined with certainty

1. reliance (staus quo ante) - the amount of actual detrimental reliance suffered 
used in noncommercial settings

covers any expenditures made by P and any detriments flowing proximately and foreseeably from D’s failure

this puts P back in the status quo ante position
Sullivan v. O'Connor, SC-Mass, 1973
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P sues for expectancy damages (diff. between nose as promised and nose as received); D offers reliance damages to restore P to status quo ante.


F - P was professional singer who went to D, a plastic surgeon, for a nose job.  D promised her a great nose in 2 operations.  After 3 ops her nose was worse.


I - did D breach a contract and/or commit negligence?


H - yes to contract breach and no to negligence.  As for damages, expectency (putting P in the position as if contract had been perfomed well) is excessive.  Restitution (giving back to P what P gave to D, namely the fees) is meager.  Reliance (putting P back in the position just before the parties contracted) is just right.  Note that this included fees paid, compensation for the worsening of her appearance and for her suffering during the unanticipated 3rd op, but no lost earnings.

see also Red Owl.

if arguing the other side, court declined to follow the approach of Hawkins v. McGee, where an expectations measure was applied

2. expectancy (difference between perf. as promised and perf. in fact) - the amount the obligee expected to realize as a result of full performance
this is the benefit of the bargain rule - puts P in position he would be in if the contract had been performed as expected

also called compensatory damages

§347: measure of damages in general 

an injured party is entitled to damages based on his expectation interest as measured by:

(1) loss in value to him of the other party's performance caused by its failure or deficiency;

(2) any other loss, incidental or consequential, caused by the breach, less...

(3) any cost or other loss that he has avoided by not having to perform.

Globe Refining Co. v. Landa Cotton Oil Co., US-SC, 1903  

p 79
"a person can only be held to be responsible for such consequences as may be reasonably supposed to be in the in contemplation of the parties at the time of making the contract."


F - P contracted to buy 10 tank cars of oil from D.  After sending its cars from Texas to Kentucky to get the oil, D breached.


I - is D liable for costs, losses both tangible and intangible, and profits?


H - no, damages are limited to what the parties expected.

Hadley v. Baxendale, Ct. of Exchequer, 1854
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F - P, a miller, ordered a new crank shaft to get the mill running again, to be shipped by D.  The product was somehow delayed.


I - is D liable for loss of profits?


H - no, damages limited to what was contemplated at the time of contract.


R - must be foreseeable.  For special situations, damages can be awarded only if P informs D of the special situation or if the damages were reasonable foreseeable.  Note that this encourages information sharing when deviating from a default rule.
3. restitution (redistribution where there is unjust enrichment).  Kind of rare.  An example would be a contract discharged by reason of mistake or impossibility (e.g. a bridge-repair contract is discharged when the bridge burns down, but the builder recovered for work already completed and value exchanged - maybe the burning wasn’t his fault?).

covers any benefits conferred by P on D in the performance 

4. specific performance
for cases brought in equity

will be used primarily in real estate deals or other personal property that is tough or impossible to value or otherwise replace 
5. punitive damages

6. nominal damages


Freund v. Washington Square Press, Inc., NY, 1974
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P contracted with D to have a book published.  P got the $2,000 advance, D didn’t exercise right to cancel, then was taken over by a house with no hardback division.  Book never got published and P sued for specific performance, denied.  P then sued for damages.

H - for P, but only for $0.06.  Restitution - P had the manuscript returned.  Reliance - P had no expenses or loses based on D’s breach.  Expectation - impossible to quantify.

R1 - “the law awards damages for breach of contract to compensate for injury caused bythe breach - injury which was foreseeable”

7. value rule / cost of performance rule
§348: alternatives to loss in value of performance 

(2) if breach results in the defective or unfinished construction and the loss in value of the injured party is not proved with sufficient certainty, he may recover damages based on:

(a) dimunition of the market price of the property (value rule), or

(b) reasonable cost of completing performance or of remedying the defects if that cost is not disproportionate to the probable loss in value to him (cost of performance rule)

§346, comment (b): performance rule does not apply where there is economic waste.

Groves v. John Wunder, SC-MN, 1939
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COST OF PERFORMANCE, EVEN IF DISPROPORTIONATE

P leased land to D for $105,000 for 7 years to remove gravel and sand with provision that land would be left level.  D left land uneven.  P sued.  P granted $15,000, based on market value of land ($12,160) plus interest.  Cost of performance would have been $60,000.

H - for P - new trial that could lead to the $60,000, judge applies cost of perfomance rule to grading conract despite disproportionate cost.

R1 - “where the contractor wilfully and fraudulently vaires from the terms of a construction contract, he cannot sue thereon nad have the benefit of the equitable doctrine of substantial performance”

R2 - the goal, given the lack of good faith, should be to give P what he has bargained for, what has been promised, and what he has been deprived

Peevyhouse v. Garland Coal, SC-OK, 1962
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VALUE RULE IF COST OF PERMANCE RULE IS DISPORPORTIONATE

Very similar to Groves.  P leased land to D to extract coal from the surface, with a specifically bargained for provision requiring D to fill in the holes.  P said he never would have contracted without this provision.  D didn’t.  The value of the land was diminished by only $300 by the presence of the holes.  The cost of removing the holes would have been $25,000.  The implied value of the land, total, was $2,800.

H - for P - limited to the $300, but the damages should be based on “relative economic merit”

R - while the default rule is cost of performance, if application of that rule would result in grossly disproportionate economic benefit as compared to the cost of performace, then use the value rule.  This also is limited to cases where the breach is incidental to the main purpose.
Jacobs & Young v. Kent: Cardozo awards difference in value of pipe which is "nominal".

B. Pre-litigation

These should be tried first, as litigation is a last resort measure used only when the ongoing relationship is not of concern.


1. Seller



a. right to withhold delivery or demand cash payment - §2-703(a)



b. right to reclaim goods - §2-702(2) (if successful, excludes all other remedies, §2-702(3))



c. right to stop goods in transit - §2-705(1)



d. right to resell goods - §2-706(1)



e. cancellation - §2-703(f)


2. Buyer



a. revocation of acceptance - 




reject the goods - §2-601




revoke prior acceptance (if defect is substantial) - §2-608(1)



b. sale of nonconforming goods - §2-711(3)



c. cover, then sue - §2-712(1)



d. setoff - deduct from payment - §2-717



e. capture - §2-502, or deman them §2-711(2)(a)

C. Litigation remedies

1. Seller


a. action for full purchase price - §2-709(1)(a)



b. damages for nonacceptance - 




difference between
- resale and contract - §2-706(1)







- contract and market - §2-708(1)




lost profits and costs
- §2-706(1), -708(1), -708(2)


2. Buyer


a. replevin and specific performance - §2-716(3) and 2-716(1), respectively



b. action for damages for nondelivery -




difference between
- cover and contract - §2-712(2)







- contract and market - §2-713(1)




consequential

- §2-715



c. damages for breach of warranty



d. limitation of remedies - §2-718, -719 
III. Performance Issues
1.  substantial performance
can be argued either objectively (market value) or subjectively (personal value)


if sub. val. exceeds obj. val., and you are bound by a default rule, focus on purpose of the contract

damages will generally be diminution of value


aternative is cost of completion

courts will never allow for economic waste

designed to protect provider from opportunistic behaviour by buyer

§241: circumstances in determining whether a failure is material

issues are:

(a) extent that injured party is deprived of expected benefit;

(b) extent that injured party can be adequately compensated;

(c) extent that party failing to perform will suffer forfeiture;

(d) liklihood that party failing to perform will cure his failure;

(e) extend to which failing party's behavior comports with good faith.

willful or intentional deviations from contract are not allowed

Jacobs & Young v. Kent, Ct.App.NY, 1921
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YES SUB. PERF. BECAUSE DEVIATION MADE IN GOOD FAITH
P built a country home for D under a contract that specially called for Reading brand pipes.  A year after the home was completed, D learned that the pipe actually used was Cohoes.  P sued to recover the unpaid balance on construction.

H - this was substantial performance.  There are two types of damages possible.  Cost to replace makes no sense, because the pipes are installed.  Also, the pipes are functional equivalents - even made it past D’s inspector.  Other method is diminution of value, which is negligible.

Plante v. Jacobs, SC-WI, 1960

YES SUB. PERF. BECAUSE DETAILS NOT “ESSENTIAL” IN CONTRACT
P contracted to build a home for D for $26,750.  D paid $20,000 then refused more, citing lots of minor defects (the most major one was that a living room wall was off by a foot).  P sued for breach of the entire contract.  D claimed no substantial performance.  There was no written set of plans.

H - there was substantial performance.  Because there were no written plans, look to purpose.  The purpose was a house, and P did most of this.  Damages based on each element, by the lesser of cost of completion rule or diminution of value rule.

R - the remedy must not entail unreasonable economic waste
O.W. Grun Roofing v. Cope, CtCivApp-TX, 1975
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NO SUB. PERF. BECAUSE ESSENCE OF THE CONTRACT VIOLATED
D (OWGR) reroofed P’s house but did so with two different colors of tiles such that the roof looked streaked.  On repairing it, it got even worse.

H - no substantial performance.  The essence of the contract is an esthetically pleasing roof that also protects from the elements.  This was not met, and the only was to fulfill the essence of the contract is to completely redo what has been done.  P has received no benefit from the work done.

R1 - “a material breach or a breach which goes to the root of the matter or essence ofthe contract defeats the promisor’s claim despite his part performance” but allows for partial recovery, this is the doctrine of substantial performance

R2 - consider factors such as extent of nonperformance; purpose to be served; desire to be gratified; excuse for deviating from plan; cruelty of requiring specific performance.

R3 - breacher must have good faith expectation that services rendered would have been ok.

2.  Perfect Tender and Cure
§ 2-601 Buyer’s rights on improper delivery

... if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may


(a) reject the whole


(b) accpet the whole


(c) accept any commercial unit or units and reject the rest

ties into § 1-106, which defines conforming goods to be in compliance with contract obligations

§ 2-508 Cure by seller of improper tender or delivery, replacement

(1) where any tender ... is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

(2) where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

comment 2 - reasonable grounds for belief required to avoid surprise to seller

comment 2 - form contract - if term out of line with normal usage or prior course of dealing is not called to seller’s attention, then seller might have reasonable grounds to believe that goods tendered would have been accepted
T.W. Oil, Inc. v. ConEd, NY, 1982



632

P contracted to sell oil to D with a sulpher content no greater than 1%.  P knew that D could burn oil up to 1%.  P’s incoming shipment was quoted to be .52%, which P told to D.  P delivered the oil to D’s tanks.  Upon testing, the oil was .92%.  In the meanwhile, market prices dropped 25%.  D rejected oil. P offered a price discount, which D rejected and D insisted on then market rates.  P offered a substitute shipment of conforming oil at the original price.  D again rejected, and sought the lower market rate.

H - if seasonable notice be given , a seller of nonforming goods who acted in good faith and without knowledge of defect, may offer to cure the defect within a reasonable time even after the contract period ends, if he had reasonable expectation that the original goods would have been acceptable with or without a price discount.

R - what needs to happen for the statute to kick in:  (1) a buyer must have rejected goods; (2) the seller must have had reasonable grounds to believe that the tender would have been accepted with or without a discoutn; and (3) seller must have seasonably notified buyer of intention to substitute a conforming tender within a reasonable time.

This is the “double-lightening bolt” that § 2-601 is supposed to avoid - when the seller in good faith believes that the buyer will accept, yet the buyer doesn’t want to accept for a non-contractual reason and uses a technical non-conformity to reneg.

Bartus v. Riccardi, City Court of Uticat, Oneida County, 1967
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P is a franchised rep of a hearing aid company who contracted to sell D a Model A-660.  D specified this model because he had so been advised by a hearing aid clinic.  P delivered a “new and improved” Model A-665, which D later found that he didn’t like, it didn’t work, and it wasn’t what he ordered.  He returned it.  One week later, P advised D that it could refix the A-665 or obtain an A-660.  D decided he wanted nothing from P after all.

H - for P.  P believed in good faith that the new and improved model would be accepted.  P also gave seasonable notice of intention to supply a conforming tender.

3.  Mistake
§151: mistake defined

a mistake is a belief that is not in accord with the facts.

§152: when mistake of both parties makes a contract voidable (MUTUAL / BI-LATERAL)

(1) if both parties made a faulty assumption which has a material effect on the agreed exchange of performances, the contract is voidable by the affected party unless he bears the risk of the mistake under the rule of §154;

(2) to determine whether a mistake has had a material effect on the exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

§153: when mistake of one party makes a contract voidable (UNILATERAL mistake)

where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect...that is adverse to him, the contract is voidable by him if he did not bear the risk of the mistake under §154 and:

(1) the effect of the mistake is such that enforcement would be unconscionable, or

(2) the other party had reason to know of the mistake or his fault caused the mistake.

§154: when a party bears the risk of a mistake

a party bears the risk of a mistake when:

(1) the risk is allocated to him by agreement of the parties;

(2) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient;

(3) the risk is allocated to him by the court on the grounds that it is reasonable to do so.
Sherwood v. Walker, SC-MI,1887
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MUTUAL MISTAKE THAT GOES TO ESSENCE OF CONTRACT VOIDS CONTRACT
P contracted for a cow from D.  The cow was priced at $0.05/pound ib the belief that it was farrow, whereas it would have been worth more than 10x that if she could bear.  After signing but before delivery, cow was found pregnant.  Seller refused delivery.

H - both parties' belief that cow was barren is a bi-lateral mistake voiding going to the essence of a thing, voiding contract.  

R1 - mutual mistake means that both parties are wrong about the same fact.

R2 - mistake must go to the essence of the contract, or the very thing that was bargained for.

Raffles v.Wichelhaus, England, 1864
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MUTUAL MISTAKE AS TO CONTRACT SUBSTANCE VOIDS CONTRACT
P contracted to sell D cotton arriving from Bombay on the Peerless.  There were in fact 2 ships by that name, one in October and one in December.  

H - there was no meeting of the minds, and could not have been.  No contract

Anderson Brothers Corp v. O'Meara, USCt.App.5thCir, 1962
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UNILATERAL MISTAKE BY ONE WHO BEARS RISK IS NOT VOIDABLE
P sold a dredge to D.  P had previously designed the dredge for a river.  D wanted a dredge for off-shore clearing.  During due diligence, D sent an inspector that knew nothing about dredges but did know about engines.  After buying, D realized that there was no way that the dredge could do the task that he wanted it do do.

H - for P.  D had the risk under § 154(2)

R1 - a mutual mistake is one common to both parties, each laboring under the same misconception.  This did not happen here.  Each party made its own mistake (P - as to what D wanted; D - as to what the dredge would do).  

R2 - “when a person does not avail himself of an opportunity to gain knowledge of the facts, he will not be relieved of the consequences of acting upon supposition.”  Here, D should have sent a qualified inspector.  The fact was knowable.

 of dredge is a unilateral mistake; O'Meara should have asked about the type and hence mistake goes to quality;

4. Impossibility and Impracticability

test:  (1) something unexpected; (2) risk not allocated within contract or by custom; (3) rendered performance commercially impracticable or impossible

purpose - to allocate risk to the parties
§261: discharge by supervening impracticability

same as §2-615(1)

§265 discharge by supervening frustration

where...a party’s principal purpose is substantially frustrated...discharged

§2-614: substituted performance (applies in impracticable situations)

where mode of transportation, carrier, loading, etc. is no longer available but commercially reasonable alternative is available, such substitute must be tendered and accepted.

§2-615: excuse for failure of presupposed conditions

(1) 
there is no breach of duty if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made in good faith;

(2) where the above causes effect only part of the seller's capacity to perform, he must allocate production and deliveries among his customers...in a way that is fair and reasonable.

(3) he must also notify buyer of contingencies made

comments - excuses seller if unforseen supervening circumstance unanticipated by either side in good faith occurs and seller takes appropriate actions.

comments - note that increased cost alone does not excuse.  Local crop failure, war, embargo, unforseen shutdown of a supplier is within this section.

Canadian Industrial Alcohol v. Dunbar Molasses, NY, 1932
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FORSEEABLE RISK NOT AN EXCUSE


D agreed to sell P 1.5mm gallons of molasses from National Sugar Refinery.  D shipped only .344mm, because NSR’s total for that year was .485mm.  

H - for P.  A seller may not be discharged from performance merely because its usual supplier reduced its production level below what was anticipated, even if the contract specifies that supplier.

R - D failed to make any effort to hedge its position.  D didn’t even have a contract with the supplier.

Transatlantic Financing v. U.S., USCtApp,DC-Cir, 1966


673

INCREASED COSTS & DIFFICULTY OF PERFORMANCE WILL NOT EXCUSE
P agreed to transport wheat for D from the US to Iran.  Parties expected to follow trade practice and go through the Suez canal, although the contract did not so specify a route.  Then canal was closed, and P had to go around the Cape of Good Hope.  

H - for D.  P cannot recover for extra costs.  Aternative shipping route around Africa for delivery of goods was reasonable and foreseeable (hence, does not meet 2-615)

R - commercial impracticability really means legal impossibility.  This is a high standard.  Here, the extra cost was only $44,000 on a contract of $305,000.

Eastern Air Lines v. Gulf Corp., USDistCt, SoDistFL, 1975
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INCREASED COSTS WILL NOT EXCUSE
As above, D claimed that the price escalator, coupled with subsequent events, guaranteed it to lose money and made the contract commercially impracticable.

H - for P.  This risk was foreseeable, and D was in a better position to mitigate.  Also, D never actually proved that it was losing money, due to lack of evidence about costs and intracompany transfers.

ALCOA v. Essex Group, USDistCt,WestDistPA, 1980
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SUBSTANTIALLY INCREASED COSTS DO EXCUSE
P entered into a long-term supply contract with D.  Essentially, although the price mechanism was sophisticated it had a flaw in non-labor prices.  Intent of parties was that P should always make at least a profit.  Subsequent events occurred such that P was losing money, and if forced to remain in contract would lose some $75mm.

H - for P.  Court relied on §261 and §265 and also §2-615 to show that events were unanticipated, substantial, and could well do severe and irreparable harm to the existence of P.  (note that court also said this was a case of mutual mistake)

Note - this is the only case on record in which commercial impracticability excused performance.

5. limits - mitigation and anticipatory repudiation

§2-610: anticipatory repudiation

when either party repudiates a contract with repect to performance not yet due..., the aggrieved party may:

(1) await performance;

(2) resort to remedy for breach;

(3) in either case, suspend his own performance.

Hochster v. DeLaTour, QB, 1853
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ANTICIPATORY BREACH FREES OTHER PARTY AND ALLOWS SUIT
Lord's anticipatory breach (on 5/11) with escort freed escort from contract (made in 4 to begin on 6/1) and created cause of action depite fact that performance not yet due.

R - “The man who wrongfully renounces a contract into which he has deliberately entered cannot juustly complain if he is immediately sued for a compensation in damages by the man whom he has injured.”

6. good faith performance
§295: duty of good faith and fair dealing

every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

§1-201(19) / 2-103(b)(U): good faith defined

honesty in fact in the conduct or transaction concerned.

in the case of a merchant mean honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.

 7   -  9/28/2004

