Civil Procedure - Professor Wax

I.  Jurisdiction

II.  Federal Jurisdiction

III.  Pleading

IV.  Dimensions.

Joinder, Parties, Claims

V.  Discovery

VI.  Motions

VII.  Trial (skip)

VIII.  Post-trial Motions

IX.  Appeal

X.  Collateral Estoppel, Res Judicata

I.  Jurisdiction and Related Matters

A.  The checklist

1.  Subject Matter Jurisdiction? (Limits are constitutional, Art. III, sec. 2)

2.  Personal Jurisdiction? (Due Process limitations in the XIV amendment)

3.  Notice and Opportunity to be heard?

4.  Service of Process?

5.  Venue (Statutory limit constraining place of trial, protecting Ds from inconvenient litigation)

6.  Removal (second guessing the P choice of forum)

7.  Waiver  

B.  Subject Matter Jurisdiction (raised in the context of federal courts)Article III (2.

1.  Federal Question (π claim only)

a.  28 U.S.C (1331
(1)  Arising Under
(a)  Constitution, Treaties, U.S. Law = O.J. in district ct.

b.  A plaintiff must show not only that diversity is proper under Article III, Section 2, but it must also show a Congressional grant of jurisdiction.

c.  Well Pleaded Complaint Rule (Mottley)

2.  Diversity of Parties (must occur with Amount in Controversy) 28 U.S.C. (1332
a. Left side of the V. different from the right side (NY v. CA)

(1) Strawbridge v. Curtis (1806)

b. Citizenship determined on day of  institution of  action.

c. Traditional Bases of Citizenship [4]

(1)  natural persons (similar to common law domicile)

(a) physical presence

(b) intention of residing for indefinite future (nec., not suff)

(i) voter registration, license plates, taxation, school

(ii) brings in subjective intent

(c) center of gravity

(2)  corporations [2] 28 U.S.C. (1332(c)
(a) state of incorporation (definitely)

(b) principle place of business [2]

(i) Nerve Center Test (headquarters)

(ii) Place of operations test, (manufacturing) 

(3)  unincorporated associations

(a) comprehensive: all states, all members

(b) unions, law partnerships

(4)  representative party (decisive state)

(a) class representative in class action (representative)

(b) executor (represented)

(c) guardian (represented)

(d) derivative suits (representative)

3.  amount in controversy (must occur with Diversity of Parties) 28 U.S.C. (1332(a)
(a) >$50,000 (in controversy, not actually awarded)

(b) exclusive of interest and costs

(c) rule of aggregation of damages

(1)  single Δ, single π; may aggregate claims

(2)  class action, multiple parties, cannot aggregate

4.  Pendant and Ancillary Jurisdiction (United Mine Workers)

(a) ( 1367 renamed this "Supplemental Jurisdiction"

(1)  codifies Gibbs & Kroger
(2)  when SMJ exists, party wants to add state claim that fails SMJ

(i) is there a common nucleus of operative fact?

(ii) overlap yes = (1367(a); overlap no= no supp. Jurr

(iii) pendant claim

(B) Kroger exclusions under 1367(b) in diversity actions

(1) parties joined by 14,19,20,24.

C.  Personal Jurisdiction

1.  Specific Jurisdiction

a.  Traditional Bases [4] (is there a traditional basis for jurisdiction?)

(1) territorial (emanating from a tradition of sovereignty)

(a) In State Service of Process (presence)

(i)   Pennoyer v. Neff
(ii)  Burnham (tag jurisdiction)

-just when we thought Shaffner signalled the death of Pennoyer.

-decision limits Shaffner in terms of Quasi in Rem

(2) Domicile (Milliken v. Meyer)

(a) a person who chose a state as domicile has submitted to the judicial power of the state as a quid pro quo for enjoying the benefits and protection of living within the state.

(3) Consent

(a)  implied consent -  Hess (referred to as formalistic mumbo jumbo?)

(b)  express consent 

(c)  failure to assert the defense of no personal jurisdiction

(4) Agency (International Shoe)

(a)  doing business

(b)  continuing relationship

b.  Long Arm Statute [2 questions]

(1)  Does it apply? (lending specific jurisdiction in the forum)

(a)  Standards are Constitutional, 

(1)  XIV Amendment
(i) Due Process clause limits states( power to exercise PJ over D(s in civil suits

(b)  Does the action arise out of the transaction and occurrence?

(i) This question is a legacy of International Shoe.

(c)  maximum/normative long arm statute

(i)  testing statutory construction (can you read?)

(ii)  maximizing forum opportunity for citizens

(iii)  odds are, it will apply to Δ.

(2)  is it Constitutional to assert jurisdiction? (XIV Amendment)

(a) federal courts,  Rule 4(K)2, constitutional standard V Amendment

(i) restricted to federal questions, no diversity cases

(ii) D formed relationship with United States

(iii) governed by state law, [Rule 4(e)], eliminates forum shopping. (Omni)

(b) state courts, Minimum Contacts Doctrine, International Shoe, 
(i)  traditional notions of "fair play and substantive justice"

(ii) standard is reasonableness

(iii) state constitutional standard of "Due Process"

(c)  Are the contacts volitional/cognitive? Hanson v. Denkla 

(d)  Did Δ avail themselves of forum?  WWVW
(i) could Δ reasonably apprehend pers. juris.?
(ii) was it foreseeable?
(5)  Burger King
(a)  Contract agreement allows Δ to be bound by FL law

(6)  Asahi
(a)   stream of commerce, stream of commerce+.

(b)  four rule yes, four rule no, denied certiorari since '87.

c Types of specific jurisdiction

(1) In Personam


(2)  In Rem

(a)  Pennoyer v Neff, power over property

2.  General Jurisdiction

a.  Traditional notions (can apply to in personam)

(1)  Presence

(2)  Doing business

(3)  Quasi domicile, Milliken v. Meyer
(4)  Ongoing relationship w/forum

b.  Forms of General Jurisdiction

(1)  In Personam 

(a) subject matter of the action has nothing to do w/contacts w/forum. 

(b) continuous and substantial activity in forum leads to gen. juris. for corporations (broader than citizenship for 1332)--it also leads to venue in 1391(c)!

(i)  Perkins - general jurisdiction granted

(ii)  Helicopeteros - gen. juris. denied

  c) domicile (Milliken v. Meyer)
(d) in state service of process 

(2)  Quasi In Rem

(a)  cause of action has nothing to do w/forum

(b)  forum has power over property

(i)  Pennoyer v. Neff - state sovereignty

(c) anthropomorphic, a fiction, judgment in another state not possible, full faith and credit not afforded.

(d)  Shaffer v. Heitner - potential unfairness, decreed that all assertions of PJ eval. Shoe and its progeny (testing for minimum contacts, fair play, substantial justice) .  Why sue quasi in rem when Shoe meets in personam criteria?  Truth that quasi in rem has no independent viability when long arm statute extends to constitutional limit of jurisdiction.

c.  Appropriate

(1) so substantial and so continuous that expectation of jurisdiction is likely.

(2) Δ suffers no inconvenience from defending there.

(3) Δ considered (at home( there (Milliken v. Meyer) 

3.  Objecting to Personal Jurisdiction

a.  The special appearance

(1) may only challenge the jurisdiction

(2) any other objection is submitting to jurisdiction

b.  Federal Rules [Rule 12(b)2]

(1) Same as the special appearance (pre-answer motion)

(2) may raise other objections without waiving objection

(3) under 12(b) the objection may be raised in answer as well

4.  Full Faith and Credit

a.  Article IV (1.

b.  Court should inquire if rendering state had jurisdiction (Pennoyer v. Neff)

c.  Objection by Δ to PJ in original action (collateral attack(
(1) collateral attacks are convenient in that D attacks the judgement on his home turf without the burden of defending abroad.

d. Δ cannot, however reopen the merits of the case.

(1) interesting that if Δ makes appearance to object to PJ, loses, then raises the issue in enforcement action Δ  is collaterally estopped from raising this issue (issue preclusion) litigated and lost.

(2) you can raise the issue in one court or the other, but not both.

D.  Notice and the opportunity to be heard

1.  Notice  (Mullane) think context:  does publication plus mail mean anything under the circumstances?  Is there a more effective way available?
a.  Form - Constitution requires threshold? (Catechism)

(1)  reasonably calculated

(2)  under the circumstances

(3)  to give actual notice
b.  In hand delivery

c.  Substituted service

d.  Certified/registered mail

e.  publication

(1) huge class of people

2.  Fed [Rule 4(e)]

a.  Fed court authorized to serve process out of forum state under circumstances proscribed by state law.

(1) exercises personal jurisdiction only to the extent permissible in the forum state (Omni Capital Intl. v. Rudolf Wolff & Co.)

2.  Opportunity to be heard (Fuentes, DiChem, Sniadoch) 

a.  Frequently raised in debtor-creditor relationships, remedies are powerful (e.g., garnishment, replevin, attachment)

b.  careful not to make it too impossible to attain remedy

(1)  Requires a balancing against Due Process

b.  Fact-based demonstration to a judge

(1)  under oath and reinforced with a bond

(2)  fact based statement

(3)  debtor must have immediate right to a hearing

c.  must occur prior to a remedy

E.  Service of Process [Rule 4]

1.  How effectuated, was it performed?

2.  What did it contain?

a.  etiquette

3.  Was an acceptable form used?

a.  no enticement, cannot trick people into jurisdiction, special appearances permissible, beware of immunities, no lying, fraud

F.  Venue (A Rough Measure of Convenience)

1.  Venue rules are meant to restrict where P may bring suit.  To assure that suits are tried in a place that bears some sensible relationship to claims or parties.

a.  Residence is by district, as opposed to by state for PJ purposes.

2.  Basic Federal Venue Statute:  28 U.S.C. (1391
a.  For diversity actions

(1) any D(s residence, if all defendants reside in the same state

(2) where did the T&O occur to give rise to the claim, or property

(3) where is the D vulnerable to subject matter jurisdiction

(4) order of operation: if not 1 or 2, then 3

b.  For actions not based solely in diversity

(1) same as in a., that is residence of any defendants if from same state

(2) same as a, where T&O occurred, or where property is

(3) where any defendant may be found if nothing else.

c.  Corporate citizenship

(1) any judicial district where subject to PJ at time of commencement of action.

(2) the district where contacts are sufficient for PJ

(3) no such district, pick the one with most significant contacts

3.  Transfer statute - 28 U.S.C. (1404 (Hoffman v. Blaski)

a.  convenience of parties, witnesses, interest of judgment

(1) Gulf Oil Corp v. Gilbert - public and private interests which might make a venue improper, so transfer it!

b.  Transfer is common, serves the interest of justice

(1) contextual, common sense, fact-dependent

c.  transferrable to district with proper SMJ, PJ, Venue

(1)  back door test of these three matters

(2)  do not fail to address these three questions of PJ

(3)  think "where it could have been brought"

(4)  also think corporate venue, alienage (aren't these PJ?)

d.  Law of transfer ct follows (John Deer, Van Dusen)

e.  Under 1406(a) law of transferror court does not follow.

3.  Forum Non-Conveniens Doctrine

a.  frequently the right court is not in this system

b.  choice to dismiss (Reno v. Piper Cub)

(1)  alternative forum 

(2)  waive statute of limitations

(3)  consent to jurisdiction

c.  a safety valve on expansive long-arm jurisdiction

4.  Piper Aricraft Co. V. Reyno
a.  Case was removed (1441), transferred (1404), then dismissed for forum non Conveniens.

5.  Forum selection clauses

a.  Carnival Cruise Lines, Inc. v. Shute
G.  Removal [28 U.S.C.  (1441] (second guessing the π(s choice of forum)

1.  The traditional rule is that the π chooses the forum, subject to limitations of PJ, SMJ and venue.  Accordingly π is master of his complaint.

a.  Rationale: Ds as well as Ps should have access to choose federal court for cases within federal jurisdiction.  Ds should be able to avoid prejudice by invoking federal diversity jurisdiction.

b.  First Congress provided for removal in the Judiciary Act of 1789.

2.  only Δ may remove, an evener-upper

3.  Removable to fed dist. ct. only if original jurisdiction found there [(1441(a)]

a. back door SMJ test (fed ques. or diversity/amount)

b. perfect way to test the well-pleaded complaint rule

c.  Removal is not meant to expand federal jurisdiction, merely to make it available to defendants.

3.  In federal question action, the citizenship does not matter.

4.  If based on diversity, only defendant who is not a resident of forum can remove [(1441(b)].

a.  no rational claim of prejudice for in-state defendants.

5.  Remove to Federal Court that covers geographic area

a.  Compare removal with Venue under 1404(a).

(1) usual venue rules do not apply

(2) even if improper under 28 U.S.C. (1391, a case must be removed to the district and division the state ct where action is pending.

(3) transfer displaces Ps geographical choice for litigation, whereas removal displaces Ps choice of court system.

b.  Fed Ct picks up where state ct left off [Rule 81(c)]

(1) creates efficiency for things like pleading.

(2) complaints and answers filed with federal court [28 U.S.C. 1446(a)]

(3) court may order discovery materials and other filings [(1447(b)]

(4) Preliminary injunctions and protective orders remain in effect until modified by federal judge [(1450].

(5) Glannon: Its like the Red Sox being whisked out of Fenway Park to Dodger Stadium in the 4th and being told to finish under National League rules.

6.  Under 1441(c) congress permits separate claims to be removed, parcelled up, and remanded if they don't fit forum.

a.  Almost like a form of supplemental jurisdiction.

b.  Why does Glannon call this the enigmatic principle of separate and independent claims that is an exception to the constitutional principle that if the district cts have OJ than allowing the P to choose fed ct. Or D to remove a state ct action.  Further, what is the tension between this provision and (1367(c)? 

(1) Glannon refers to this section again as one of murky mysteries.  

7.  If state court does not have original jurisdiction, one cannot remove from a court lacking jurisdiction.  Too Metaphysical.  Nuked in 1986 by the addition of (1441(e).  Section 1441a still requires original federal jurisdiction for removal though.

8.  Procedure for removal [28 U.S.C. (1446]

a.  D must file notice of removal in appropriate federal district court, together with all pleadings, process, and other papers on file in the state action (28 U.S.C. (1446a)

(1) Explicitly allows the removing defendant to allege in the notice to remove any facts necessary to demonstrate right to remove.

b.  D must file notice within 30 days of receiving Ps pleading in the state suit 1446(b).  

(1) Once notice is filed and state court is notified, the state court loses control of the case.  

c.  State ct. May not proceed with discovery, try the case or issue orders (1446d). 

d.  If all Ds did not join in the notice or failure to notify the state court (procedural requirements), the P may motion within 30 days of removal. If P fails to object, the objection is waived [28 U.S.C. (1447(c)]

e.  Motion to remand on the basis of SMJ may be made at any time prior to final judgement.  1447c.  

(1) court retains discretion in permitting P to amend complaint after removal.  1447e.

f.  Because it is automatic, confusion as to which court has jurisdiction is averted.  Even if no SMJ, the federal court must decide, then remand.

H.  Waiver [Rule 12 (h)]

1.  Threshold matter

2.  SMJ is never waived (Mottley - Louisville R. case)

a.  the proceduralist's 1st Amendment

b.  Federalism

3.  PJ (lack), Notice (insuf.), Process (insuf. serv), Venue (improper) 


a.   all WAVEABLE

4.  If omitted from pre-answer motion and omitted from answers & amendments, defenses waived.

5.  Δ cannot raise these issues at trial

6.  Consolidation of defenses [Rule 12(g) &(h)]

a.  All threshold defenses must be raised in a single motion.  Failure to motion is waiver.  Cannot even put it in your answer.

(1) Removal is a notable exception; may remove then contest PJ

b.  Averts sequential motions.

II.  Governing Law (Erie and inverse Erie)

A.  The Erie Doctrine [4 cases]

1.  Erie R.R. v. Tompkins
a.  Fed ct.,diversity juris., applies forum state's substantive law.

b.  Overruled Swift v. Tyson.

c.  Constitution does not give the courts power to create substantive law.

(1) X Amendment, reserved powers clause.

2.  Guaranty Trust Co. v. York
a.  laches (soft equitable doctrine) v. statute of limitations

b.  Justice Frankfurter's "outcome determination"

(1)  concerned with forum shopping

(2)  fed cts are just another state ct, same judicial results

(a)  sitting in diversity (important)

c.  caused a bit of an uproar: Federal courts are supposed to be leaders, not followers

(1)  Discussion of Reagan (Kansas law)

(a)  statute of limitations supersedes Fed. Rules of Civ. Pro.

3.  Byrd v. Blue Ridge Rural Electric Co.

a.  what governing law determines a statutory employee (judge or jury?)

b.  Brennan's "balancing act" of countervailing federal considerations

Strong
(1) influence if not the command of the VII Amendment

(2) state law should not interfere with relationship of federal judge and federal jury.

Weak
(3)  South Carolina Supreme Court had never given a substantive reason for preference of a judge. (administrative convenience?)

c.  outcome determinative?

(1) cannot predict, no guarantied outcome differential

(2) unlike Guaranty, which was palpable, predictable, open & shut

d.  Pendulum swings back from Erie & York.

4.  Hanna v. Plumer
a.  service of process made under [Rule 4(e)] 

b.  Supreme Ct. ruled that Fed R. Civ. Pro. are federal policy, almost statutes.

(1) Hanna is an application of Byrd
(2) under Supremacy Clause, fed law trumps state law, 

(a)  must apply in diversity case

(3) thus immunizes Fed R. Civ. Pro., if applicable & valid, trumps

(a)  (1652 Rules Enabling Act

(b)  trumps even if outcome determinative

c.  Overruled Reagan?  Nope.  Armco Steel.

(1)  Reagan lives:  Rule 3 cannot be used for tolling S.O.L. 

B.  Choice of Law
1.  Klaxon:  federal court sitting in diversity action must apply forum state's choice of law

2.reaffirmed in Day v. Zimmerman.

C.  Inverse Erie

1.  Concurrent subject matter jurisdiction

2.  State court, must apply federal law when enforcing substantive federal right.

a.  Think about FELA promulgated rights.

III.  Pleading 

A.  Standard of Particularity

1.  Federal Rule Pleading [Rule 8] v. Code Pleading (notice giving)

a.  short & plain statement [Rule 8(a)2] (specificity requirement)

(1) entitled to relief, no facts, no conclusion

(2) simplified, liberally construed, low threshold

(3) think about Rule 12(b)6 motion to dismiss on the pleadings

(a) few are granted, although trend is rising

b.  in code states, more stringent (more demanding)

(1)  must plead facts

(2)  sum = existence of legal theory, cause of action

c.  Leatherman - one size fits all in pleading

B.  Special Pleading [Rule 9(b)]

1.  Higher threshold for Fraud & Mistake than conditions of mind 

a.  must plead w/particularity

b.  trying to avoid harassment

c.  RICOH, defamation, wire fraud, securities cases, civil rights

d.  Pleading of conditions precedent (historic crap)

(1) switches burden to Δ to I.D. condition that has not been performed.

      **
C.  Amendments of Pleading (**most testable part of pleading cluster) [Rule 15]

1.  One bite at the apple prior to answer

a.  Free-fire zone w/o motion

2.  Pre-trial process - liberally granted when requested by motion

3.  Trial - freely grant 

a.  Liberally granted in interest of justice when requested by motion

(1) conducive to adjudication on the merits

(2) must show real prejudice to disallow

(a) notice the burden of persuasion

4.  Relation Back of Amendments - Doctrine

a.  new theories developed to amend the claim

(1)  relates back to date of original claim

(2)  time-barred modifications permitted

b.  emanates from same transaction & occurrence [Rule 15(c)2] 

c.  Law that provides statute of limitations applicable to the case [15(c)1]

(1) solution of nasty Erie problems

(2) broadens Relation Back, some states Relation Back is broader than transaction and occurrence analysis.

(3) federal rule trumps state practice?

d.  cannot breath life into claims that were barred on date of institution.

(1)  must have been time viable when initiated.

5.  Relation Back of Parties - (more delicate than claims) Rule 15(c)3]

a.  Fortune magazine example. 

1.  Statute of Limitations had run.

b.  Did the party have notice?

1.  cannot undermine S.O.L. policy

c.  Must satisfy T&O 

1.  within s.o.l. and service of process, party must have received notice, will not be prejudiced defending on the merits, must have known that they were the initial target.

D.  Sanctions [Rule 11]

1.  Revised in 1983

2.  the lawyer who signs pleadings motions

a.  signature is a certification

b.  the paper is not being presented for an improper purpose such as harassment.

c.  documents are not frivolous.

d.  contentions have evidentiary support-not fabricated

e.  if it is a denial, there is evidence to support.

3.  Opponent or court may seek sanctions

a.  they are designed to deter not to punish

b.  monetary sanctions?

(1)  do not want to create profit center mentality

(2)  can be community service or other non-monetary

c.  sanctions are discretionary (used to be mandatory)

d.  safe harbor

(1)  withdraw within 21 days.

e.  continuing obligation to monitor viability

IV.  Joinder [3 Trilogies]

A.  Trilogy One (danger zone)

1.   Joinder of Claims (remnants of code system)

paragraph at most

a.  State: if follows more traditional rule, π join any claims from same T&O (at most allocate 1-2 sentences)

(1) related T&O

b.  Federal: under federal rules join anything π has against Δ (1 sentence answer)  no T&O test, no substantive background

2.  Permissive Joinder of parties

paragraph at most

a.  may join parties if rights(π) or liabilities(Δ) arise from same T&O or related T&O and at least one common question of law or fact.

b.  T&O + CQ = permissive party joinder (allocate maybe 2 sentences)

c.  universal standard  (never allocate more than 1-3 sentences)

3.  Compulsory Joinder of parties [Rule 19]

a.  [Rule 19a] whom must be joined (necessary parties)

a full essay?


(1)  outsider helps insider get relief             

(2)  protects the outsider from harm         think insurance policies
(a) mushy metaphysical

(3)  exception: joint tort-feasor (Beware of this one)

(a)  π sue whomever you want (all, some, one)

b.  Can I get the outsider?

(1)  Will joinder destroy diversity?

(2)  Backdoor to PJ over outside party





(3)  Risk dismissal for want of an indispensable party 

c.  If indispensable [Rule 12(b)7], I must dismiss, what can I do?

(1)  Modern courts loathe to dismiss, 

(a)  court give best remedy possible

(2)  [Rule 19(b)] court discretion to shape relief and do partial jus. 

(a)  perhaps escrow for unavailable party

(b) give best shot and move forward

(c)  make it up, fake it on the exam, just show that possible

B.  Trilogy Two (arts & crafts)

1.  Counterclaim (Δ across the "v" at π)

a.  compulsory [Rule 13a] 

(1)  penalty is waiver if not asserted

(2)  arises out of or relates to same T&O

(a) rationale: efficiency and overlap

b.  permissive [Rule 13b]

(1)  if not same T&O, counterclaim is permissive

(2)  any counterclaim Δ has against π that is not compulsory

Q. What is a T&O test?  A logical relationship between counterclaim and claim.

A.  related series of transactions and occurrences, even if cause of action is distinct.

c.  Supplemental Jurisdiction revisited  28 U.S.C. (1367

(1)   same case/controversy or common nucleus of fact.

(2)  Think  Gibbs - (1367(a)

2.  Cross-claim (shot on the same side of "v")

a.  [Rule 13(g)]  same T&O or related T&O

1.  If you get stuck on what the standard is, guess "T&O"

b.  Cross-claim is never compulsory,  always permissive, but is must emanate from same T&O.

c.  check for (1367 supplemental jurisdiction

(1) even if no diversity of citizenship or amount in controversy.

(2)  once you have O.J. cross-claim will ride coattail.

3.  3d Party Claim (Alicia Aardvark's flammable jamies)

a.  "action-over" move [Rule 14a]



(1)  think contribution, indemnification, product liability

(2)  unlike counterclaim and cross-claim, 3d pty adds new party.

(a) must get PJ over 3d Δ

(i) can you get in personam jurisdiction?

(ii) (1367 supplemental jurisdiction

(iii) obvious T&O commonality

(iv) compulsory counterclaim by 3d? then supp. jur.

b.  Original π can amend complaint to add claim naming 3d party as Δ

(1)  Kroger - Iowa, Nebraska, wrongful death

(2)  Supreme Ct: no ancillary jurisdiction, violates complete diversity.

(a) Kroger codified in (1367(b); in diversity case, no supplemental jurisdiction over π claims against Δs made under rules 14 (3d party practice), 19(joinder), 20(joinder), or 24 (intervention).  Notice that it does not include cross and counter claims (13)  

c.  objective: systemic efficiency, try like things together

C.  Trilogy Three (highly specialized)

1.  Class Action [Rule 23] (historic Bill of Peace, strives for efficiency)

a.  SMJ (do we have jurisdiction?)

(1) Federal Question  (no problem)

(a)  Securities, antitrust, civil rights, 

(2) Diversity

(a)  Representative diverse?

(b)  Amount in controversy

(i)  Snyder & Harris
(ii) Zahn v International Paper
(iii)  (1367 plain language: supplemental jurisdiction if one class member's claim exceeds, then all others as supplemental parties (pendant party jurisdiction).  Abbot Labs, tension w/Zahn.

b.  Personal Jurisdiction for absent class members?

(1) if class action loses, Res Judicata & Collateral Estoppel apply

(2) absent class members are precluded from asserting property rights?  Due Process? 

(3)  Phillips Petroleum v. Shutts (p.747)

(a)  In personam jurisdiction over each member of a national class.  Standards of Shoe, Denkla, WWVW?

(b)  absent class members are entitled to due process.

(i) adequate representative, (constitutional) 

(ii) notice (Mullane), 

(iii) right to opt out.

(c)  limited opinion to exclude injunction or declatory judgment.

c.  Certification [Rule 23a &b]

(1) you must have a recognizable class, no wooly mammoths

(2) Representative must be a member of the class

(3) Numerosity (must be large)

(a) at least 40 or 50 to efficiency




(4) Commonality (common issue of law or fact)

(i) objective: efficiency

(ii) try like things together

(5)  Typicallity 

(a) you want someone from

(6)  Adequacy of representation

(a)  Due Process

(b)  Class representative is a figurehead

(c)  So we rely on the adequacy of the lawyer

(7)  Categorically legitimate [Rule 23(b)]

(a)  anti-prejudice device

(b)  injunction and declatory judgment

(c)  damage class action
2.  Intervention [Rule 24]

a.  Intervention as a matter of right.

b.  Permissive Intervention

(1)  Judicial discretion, a conditional right

(2)  perhaps a common question of law or fact

(3)  no supplemental jurisdiction for permissive intervention  

3. Interpleader [Rule 22; (1357]

V.  Discovery (read rules once or twice, but don't go overboard)
A.  Scope 

1.  Equal access to all relevant data [Rule 26(b)1] Catechism
a.  Anything that is not privileged, relevant to SM of action.

b.  No admissibility limitation

c.  must be reasonably calculated to lead to admissible material

(1) cannot go fishing

2.  Reverse the presumption after mouthing catechism

a.  profs testing whether you're paying attention to what is NOT discoverable.

b.  questions that ascertain Δ's net worth is totally irrelevant to cause of action (relevant to settlement, but beyond the scope of discovery).   Ah, but watch it, if π is asking for punitive damages the questioning becomes relevant.  Sometimes these damages are alleged to widen the berth of discovery.

3.  Context is everything

a.  go back to the facts and recalculate admissibility

4.  Trial judge has enormous discretion in issuing protective orders

a.  protects against destruction of competitor or human being

b.  protects against ulterior motivation.

B.  Devices (arts & crafts)

1.  Oral depositions, written question depositions, interrogatories directed at adverse party, document discovery, tangible thing discovery (files, machinery, plant, very powerful tool), request for admission (other side cannot in good faith deny it, is this stipulation? tripwire for sanctions).

more testable
2.  Physical and Mental Examination [Rule 35]

a.  Requirements for utilization

(1)  notice, motion, court order unless stipulated

(a) the exam is an involuntary thang

(b) must show good cause

(i) we don't have it and this is the only way to get it.

(c)  must show that results are in controversy

(2)  limited to party or person in privity w/party, but not witnesses

(a) includes incompetents, infirm, infants, persons under "legal control of party."

(3)  judicial discretion is setting terms

(4)  most susceptible to a Rules Enabling Act challenge.

C.  Work Product Doctrine (distinct from privilege)

1.  [Rule 26(b)3] codifies Hickman v. Taylor
a.  any materials prepared in anticipation of litigation-

(1)  normal business procedures do not count

(2)  more like interviews investigations

(3)  party, lawyer or employee of party

b.  -qualifiedly immune (not absolute, not a privilege)

(1)  unique to litigation

(2) clarify that this is a notion of professionalism

(3)  courts hate parasites, do your own work, no leeches

c.  disincentives for thoroughness without this doctrine

(1)  absence would undermine theory of discovery regime

d.  Jackson's concurrence: idea of an adversary, do not want lawyers picking the brains of other lawyers, obscures roles.

2.  Theory of Discovery

a.  Equal access to all relevant information

b.  circumstances that trump immunity: dead, infirm, or witnesses beyond jurisdiction reach, witness is hostile.  Info unavailable, discovering party cannot get the info.

c.  Lawyer work:  mental impression, strategy, tactics, opinions.  Practically immune.  Breaks the back of the adversary model.  Keep the clients best interest in mind.  Don't damage attorney-client relationship.

3.   Facts

a.  hand the document to the court for redaction.

b.  we want facts discovered, but court will protect sensitive stuff in documents

D.  Privilege (promotes communication)

1.  Attorney-client, priest-pennant, Dr.-patient, executive privilege spousal

2.  Broad societal judgment that special relationships are sacrosanct.

3.  Nothing can compel disclosure.

E.  1993 Amendments to Rules

1.  Limitation on depositions to 10 (motions for complex cases)

2.  Interrogatories limited to 25 (motions available for additional questions)

3.  [Rule 26a]  new device created: mandatory disclosure, must occur before you can use any of the other discovery devices.

VI.  Summary Judgement (adjudication without trial) [Rule 56]

A.  Trials resolve disputes of fact, MSJ is a filtration device

1.  A fine-mesh screen in the pipeline of pre-trial.

2.  What is trial-worthy and trial-worthless?

B.  Stipulated facts leave only questions of law.

1.  Question: Could a reasonable jury rule for the non-moving party, given the evidentiary standard of the burden of proof?

C.  MSJ inquires if disputed facts exist.

1.  Standard is universal: 

a.  Grant MSJ if moving party demonstrates no genuine issue of material fact.

(1)  no IMF, not trial worthy

(2) judge applies law to stipulated facts

D.  Judge's role is to identify, not resolve disputed IMF

1.  SJ is extremely draconian motion, if granted, judgment is entered, losing party never gets to trial, never gets before jury, so we try to preserve Due Process right of day in court and trial by jury.  Hence the bendover-backwards in favor of non-moving party.  All inferences in favor, credibility of affidavits, documents in favor of non-moving party.  Beware of fact patterns that cry-out for SJ.  Look HARD for a triable issue of fact.

2.  Hypo affidavit of 25 priests, rabbis, & nuns, weighed against deposition of near-sighted wino.  Point is a disputed issue of fact (credibility).  There is a triable issue of fact.  Motion should be denied. 

E.  MSJ is a speaking motion

F.  Sup. Ct. recognizes that judge is hypothesizing trial:

1.  How would I grant a directed verdict? (judgment as a matter of law)

a.  bound by admissible evidence in record.

G.  Judicial trends toward MSJ - wary of constitutional day in court

1.  Celotex v. Cathrett
2.  Anderson v. Liberty Lobby
3.  Matsushita
H.  Contexts where MDJ is likely to be granted

1.  π case has no legal basis (the Δ gave me a dirty look....waaahhh)

2.  all the material sings the same song, witnesses depose the same way, documents are consistent, no reasonable jury could disagree.

3.  material demonstrates an iron-clad defense for Δ.

I.   Discretion: better safe than sorry.

1.  moving party puts in questionable affidavits

a.  all affiants are blood relatives or employees of moving party

b.  depositions filed by persons previously convicted of perjury

2.  issues of credibility present?

a.  give it to a trier of fact (jury).

3.  Rarely grant in favor of party with burden of persuasion at trial

4.  anything missing in the display? (gap in the material)

a.  court is of the cynical ilk, I'd like to see missing stuff

VII.  Post Trial Motions

A. [3] Motion for a new trial, motion for a directed verdict (judgment as a matter of law), motion for judgment notwithstanding the verdict (renewed motion for judgment as a matter of law)function standards differences, tear & compare.  Analyze them separately  Avoid writing  like James Joyce

1.  The New Trial Motion   

a.  Lets do it again - cleansing motion - prophylaxis

(1)  Judge screwed up (error on the evidence, mischarge)

(a)  admitted evidence that should have been excluded

(b)  excluded evidence that should have been admitted

(c)  put burden of persuasion on wrong party in jury instruction

(2)  Lawyers screwed up

(a)  inflamed the jury

(b)  mentioned the word "insurance"

(3)  Jury screwed up

(a)  jurist decides to visit the accident scene w/o supervis.

(b)  jury decides to reach a quotient verdict instead of deliberate

(c) juries are not experts, they are jurors.

(d) averaged verdict, quotient verdict, apportioned liability/damages, anything that shows compromise in jury room.  Error, misconduct.

b. verdict against the great weight of the evidence

(1)  could be on liability or damage

(2)  trial judge has the discretion to rule this way.

c.  Partial New Trial

(1)  only used when rational way to split the issues exists

(2)   liability correct, damage computation is wrong--retry damage

(3)  bifurcation, trifurcation (constitutional)

(a) court tries liability separate from damages.

d.  Conditional New Trial (response to a motion for new trial)

(1)  rationale: nobody wants to see a bad movie twice

(2)  Δ agree to higher damages: additur (verdict too low)

(3)  π agree to lower damages: remidittur (verdict too high)

(4)  Judgement entered is a form of civil action plea-bargaining

(5)  federal system allows remidittur, not additur

(a) Dimicon v. Sheit?

(b) metaphysical negative pregnant?

E.  Motion for Judgement as a Matter of Law (Directed Verdict)

1.  Nothing Jury-worthy here (at trial, same as MSJ)

2.  Motion is identical to MSJ (nothing trial-worthy), but we're at trial

a.  both devices are filtration devices

3.  When to grant JML 

a.  no reasonable jury could find for non-moving party

b.  bend-over backwards to protect jury right of non-moving party

c.  light most favorable

4.  JML is terminal motion (as in:  IT'S OVER)

a.  nothing namby pamby like new trial motion

5.  If rev'd on appeal, it must be re-tried.

F.  Renewed Motion for Judgement as Matter of Law (JNOV) [Rule 50]

1.  Occurs after verdict returned

a.  second crack at the directed verdict.

b.  opportunity to be thorough, JUDGE gets a second bite at apple

2.  Judge should have never given it to the jury

3.  Standard

a.  No reasonable jury could return this verdict

b.  Bendover backward rule in effect for verdict winner

4.  most difficult ruling to secure (infrequent and unlikely) much harder than new trial.  

5.  terminal motion

6.  Goes up on appeal and rev'd, reinstates original jury verdict, for this reason find it more functional than directed verdict.

7.  Unknown at common law.  A naked JNOV considered unconstitutional.

8.  If you have not made a directed verdict, then their is no basis for renewing as a JNOV.  TRAP!!!!!  Malpractice!!!!!!

G.  Function, Standard, Consequence for each motion.  Keep them separate on exam.  Treating them together will create incomprehensible answer.

VIII.  Former Adjudication (harsh doctrines having nothing to do with 1st trial correctness)

A.  Claim Preclusion (Res Judicata) meat axe, lops off cause of action

1.  May not re-litigate claims previously adjudicated on the merits

a.  cause of action

(1) same T&O

(1) even if not fully litigated

b.  adjudicated on the merits

(1)  as opposed to procedural decisions

(2)  on the pleadings?  no.  [Rule 41(b)]?

(3)  12(b)6, we just don't know

2.  Efficiency, fairness device

3.  Las Vegas blackjack table

a.  one cause of action = one chip

b.  cannot split the chip

4.  The defective toaster (how many wrongs were committed)

four writs

a.  negligence 

many causes of action
four legal theories

b.  warranty

two rights

c.  strict liability

one T&O

d.  breach of contract

B.  Issue Preclusion (Collateral Estoppel)  scalpel.  cuts issue out in 2d trial.

1.  May not re-litigate issues (law is careful of context)

a.  decisions of first issue is decided for second issue

b.  stricter than claim preclusion

c.  issue of T1 is same as issue of T2, also must have been necessarily decided.    

2.  Offensive non-mutual collateral estoppel

a.  party not privy to 1st action is not barred by 1st action

b.  party 1 beats the airline, party 2 may use the ruling in action 1 to defeat airline in action 2.

c.  airline lost, it had its day in court, will not re-litigate the issue.

C.  who is bound?

1.  Mutuality of estoppel (obsolete) universal 'till 1940s.  

2.  Strangers to first action cannot be bound, they must have their day in court.


3.  Parklane Hosiery
a.  Sup. Ct. abandons mutuality.

b.  Stranger to action one, no reason to relitigate

c.  offensive, non-mutual, collateral estoppel.



d.  Prerequisites

(a)  if stranger could have joined easily, no wait & see

(b)  fair to party who loses in 1st action

(c)  that party must have had full & fair opportunity to litigate in 1st action.  Procedural inhibitions do not fly.  Must have exploited opportunity.

(d)  party must have foreseen 2d action (writing on the wall)

4.  Artist has a gallery.  Artist sues electrician for rewiring that lead to fire. Jury finds on special verdict that electrician's rewiring did not cause fire, artists hot-plate caused the fire, torched the apartment.  Fault does not lie with electrician.  Owner of the building hears this news.  Owner decides to sue the photographer, claiming damage caused by photographer, asserting collateral estoppel on photographer/artist's negligence.  BUT was the 2d action foreseeable.  But this enormous consequence hung on photographer's neck by collateral estoppel.  Sure, photographer has had a day in court, but maybe we should have a second jury make a decision as between the landlord and the photographer.

IX. JUDGMENTS AND PROCEDURAL ANALYSIS

Judgment as Matter of Law

Dismissal

Default

Charge to Jury

New Trial Motion

Appeals and Relief from Judgment

I.
Federalism and the Courts

A.  Article III

1.  Section 1.

a.  Power vested in supreme Court, inferior Courts ordained and establish by Congress.  Judges: Good Behavior, Times, Services, Compensation--not diminished during Continuance in Office. 

2.  Section 2.

a.  Power in Law & Equity cases arising under Constitution, federal laws, ...fill in more here 

B.  Article IV Section I.  Full Faith and Credit Clause.

C.  Article VI

D.  Amendment V

E.  Amendment XIV

II.
Pleading and Procedural Defenses

(Rule 8)

A.  Claim for Relief - Rule 8(a)
1.  A short plain statement setting out jurisdictional grounds, claim showing that pleader is entitled to relief, and demand for this relief.

2.  Dioguardi v. Durning  example of "notice pleading" liberally interpreted.

B.  Defenses 

1.  Denials [8(b)]

a. Specific or general

2.  Affirmative defense [8(c)] (when D mistakes defense as counterclaim or counterclaim as defense, the court shall treat pleading in proper category if justice requires)

accord and satisfaction

arbitration and award

assumption of risk

contributory negligence

discharge in bankruptcy

duress

estoppel

failure of consideration

fraud

illegality

injury by fellow servant

laches

license

payment

release

res judicata

statute of frauds

statute of limitations

waiver

general avoidance

III.  Procedural Defenses [Rule 12]

A.  Timing

B.  Defenses

C.  Consolidation of Defenses

D.  Exceptions

IV.  Summary Judgment [Rule 56]

V.   Judgment as matter of Law [Rule 50]

A.  JNOV

VI.  New Trial Motion [Rule 59]

A.  Texas Employers Ins. Assoc. v. Price 

1.  remanded because of juror misconduct.

VII  Charge to Jury [Rule 51]

A.  Alexander v. Kramer Bros. Freight

VIII.  Appeals - Deal with questions of law, not fact

A.  Final Judgment Rule (28 U.S.C. (1257, 1291

B.  Interlocutory Appeals (28 U.S.C. (1292)

1.  exception to final judgment rule

C.  Supreme Court Review

1.  State supreme courts and/or federal courts disagree on law

2.  Law needs clarification

3.  State laws raise constitutional questions

4.  Special  appeals provided for in statute.
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