CIV PRO MINI-OUTLINE

Ingrid Waldman

FIRST QUESTION:  WHICH COURT AND WHERE?

SUBJECT MATTER JURISDICTION (Federal or state?)

1. Two main ways for federal cts to have SMJ:

a. Diversity (1332)

b. Federal Question (1331)

c. Others = admiralty & maritime (1333), bankruptcy (1334), commerce & antitrust (1337), patents & copyrights (1338)

2. SMJ cannot be WAIVED (Rule 12(h)(3))- can be raised at any point during proceeding (sua sponte or by party) and case SHALL be dismissed

a. Capron v. Van Noorden- (Failed to plead SMJ in pleadings (Rule 8(a)) stated Ds citizenship but not his own) Even if parties consent, if no diversity, ct cannot hear the case

Diversity
1. § 1332- grants authority to hear diversity cases- narrower than requirements in Art III, Sect. 2

a. Amount in Controversy- Greater than $75,000

i. Rules of Aggregation- Can add together multiple claims if between the same parties

b. Complete Diversity- Must be complete diversity across the “v”

i. Citizenship is determined by where domiciled= where you can be found and intend to stay.  If these conflict, then where last domiciled

1. Mas v. Perry- (2-way mirror case where husband =alien)  residence in a state does not establish domicile, suspend unity of citizenship rule if one person in couple is an alien

ii. Corporations- (1332 c)= where incorporated OR where it has principle place of business (can be decided by where HQ are or where do bulk of manufacturing/decision making is done)

iii. Must be diverse at time claim is filed.

Federal Question

1. § 1331- federal cts have J over cases “arising under” the Constitution, Laws of US, etc.

a. Purpose- encourage uniformity, federal judges more experience on federal issues, preservation of individual rts

b. Theories
i. Creation/Cause of Action:  (Holmes) federal law gives you the right to sue and gives a remedy

ii. Ingredient Theory/But for test: (Marshall)  “But for” the federal law, there would be no J.  Look for “sue and be sued” language- federal law creates the institution

1. Osborne v. Bank of US- Congress created bank and gave rt to sue and be sued

iii. Meaning & Application Theory: fed’l law or Const. must be interpreted in ruling on the case

1. Harms v. Eliscu- (who owned title to copyright) Ct says this is a K problem, does not require interpretation of copyright infringement law- state law claim so state ct should hear it

c. Merrel Dow case- (Ps allege drug misbranded in violation of federal act)  Ct comes up with Embedded Cause of Action test:

i. SMJ if independent cause of action for federal question or claim

1. Express- act specifically states can sue (ie Civil Rights Act)
2. Implied- rt w/o a remedy, ct will see if intended to imply a remedy, test created in Cort v. Ash
ii. This does not have to be the main claim, but must be able to be a claim on its own to bring to federal court
d. Implied Remedy Doctrine- if no cause of action specifically stated in law, ne can be implied (as stated in Merrell Dow)
i. Cort v. Ash- (campaign contributions objected to by shareholders as violation of fed’l law) Four Part Test:
1. Is P member of class for whose benefit statute enacted?
2. Is there indication of legislative intent to create remedy?
3. Is it consistent with purpose of the legislation?
4. Is cause of action traditionally controlled by state law so that it would be inappropriate to infer federal cause of action?
e. “Well pleaded complaint” rule- P does not have to plead or anticipate D’s defenses.  
i. Louisville & Nashville RR Co. v. Mottley- (free pass for life to settle claim and then stopped issuing it b/c of federal ban)  Ct said cannot bring into federal court based on federal question that arises under the defense.
f. Bivens v. Six Unknown Named Agents of FBI- (4th Amendment rt- ct creates private rt of action from it for claim agst federal officials)  DISSENT- Black says that this only allowed for state officials, not fed’l, private right of action should be created by congress.
g. TEST FOR ARISING UNDER SMJ:

i. Does the case arise under federal law under 1331?
ii. Does the case involve an entity created by federal statute?  Does it satisfy the “but for” test as in “sue and be sued” language?
iii. Does it involve a constitutional command?  See Bivens
iv. If arising under state law, does it require you to apply federal law?
1. Even if it does require interpretation of federal law en route to the claim, you have to look at the federal law and see: is there a right to file a claim under this law?  Express or Implied
a. If no express, use Cort v. Ash test to see if implied?
WHAT ABOUT IF THERE ARE MULTIPLE CLAIMS OR PARTIES?

Supplemental Jurisdiction: (whether pendant J properly asserted remains open throughout lit)

Joinder of Claims

1. Rule 13- Counterclaims & cross claims

a. Compulsory counter (a)- same T&O; if not raised, then waived.
b. Permissive counter (b)- not same T&O, no waiver

c. Omitted counter (g)- ct may allow amendment when omitted by mistake, oversight, etc.

d. Cross claims (claims on same side of the “v”)(h)- permissive, same T&O

2. Rule 18- Allows joinder of all claims one party has against an opposing party- STILL SUBJECT TO RES JUDICATA (bring all claims of same T&O or waive) & SMJ

3. Pre-1367 Case:
a. Gibbs case- (P brings federal law claim & 2 state law claims)  Ct says: to get the 2 state law claims in, must have “common nucleus of operative fact”  (same T&O)

i. Reasons for dismissing pendant claim- fed’l law claim dropped out early, state law predominates, combining claims will confuse the jury

ii. Diversity cases- A & B=diverse, primary claim meets amt in controversy.  Other claims that do no meet amt in controversy can come w/ (regardless of same T&O)

Joinder of Parties

1. Rule 14- Impleader, bringing in 3rd parties
a. D can bring in 3rd party who is liable for some or all of P’s claim, 3rd party D can assert counterclaims or cross claims; defenses agst P’s claim agst him; assert claims arising out of same T&O agst P

b. When counterclaim agst P, he can also bring in 3rd party under these rules

2. Rule 19- Compulsory joinder of parties-

a. Must join necessary parties if it will not get rid of SMJ and person is subject to service

b. If impossible, can dismiss or continue w/o party if not that necessary

i. Temple v. Synthes- (P sues manu in fed and dr in state)  Ct says no dismissal b/c joint tortfeasors are permissive, NOT compulsory

3. Rule 20- Permissive Joinder of parties- can join on either side of the “v”

a. Must be same T&O and common question of law or fact
4. Rule 21- Misjoinder and Non-joinder- parties can be added or dropped at any pt by any party, not ground for dismissal

5. Rule 23- Class actions
6. Rule 24- Intervention
a. Of Right- Mandatory: party has a rt to be in suit; Permissive: permission from judge

i. TEST: Statute must confer a rt to intervene; OR have an interest in property & the interest of the intervening party is not protected by current parties

b. Permissive- common question of law or fact, judge will decide if will delay or prejudice original parties

7. Pre-1367 Cases​:
a. Aldinger v. Howard- fed’l question J- brought fed’l claim agst one D and wanted to bring a related state law claim agst 2nd D; ct says no.  Ct wouldn’t assume congressional grant of J in this case.  If no clear language saying no to J, then yes.

b. Owen Equipment & Erection Co. v. Kroger- diversity J- P asserts claim agst 3rd party D, original claim drops out and P and 3rd D not diverse.  Ct says no J.  Only endpoint matters in SMJ.
c. Finley v. US- fed’l claim, pendant party claims no diversity nor fed’l qu; ct says absent express grant from by congress, no pendant J; plain meaning rule.
28 USC § 1367

1. Ct passes 1367 to give express grant of SJ always in certain situations:

a. Allows J to extent of Art III; supp J if Original J over all claims that are part of same T&O
b. If diversity suit, no SJ over:

i. claims by Ps agst persons made parties under Rule 14 (impleader), 19 (compulsory joinder), 20 (permissive), or 24 (intervention)

ii. claims by persons proposed to be joined as Ps under Rule 19, or intervene as P under Rule 24.

iii. AND when exercising such J would destroy diversity

c. Cts have discretionary power to sever supp claims if:

i. Claim involves novel question of state law OR

ii. Supp claim substantially dominates over primary claims over which there is independent basis for J OR

iii. All claims over which it had original J have been dismissed OR

iv. Exceptional circumstances or compelling reasons.

d. Stops the SOL while supp claims are pending in fed’l ct and 30 days once dismissed

2. PROBLEMS W/ 1367
a. Aggregation rules for multiple claims by one party-
i. Under old rules, P can aggregate all claims agst single D to satisfy amt in controversy requirement as long as P and D are diverse.

ii. AFTER 1367, plain reading would say must have primary claim first.

iii. Most cts have stuck with traditional rule.

b. Aggregation rules for multiple claims w/ multiple parties-

i. In re Abbott Labs- if class rep meets amt in controversy requirement, but other class members do not, can they ride the coattails of the primary claim?
1. Zahn said each claim must meet amt in controversy, but 1367(a) allows the class to ride on coattails of rep and this is not taken away in (b) b/c parties added by Rule 23 not listed.  
2. Cts are split on how they deal with this.
c. Cohill Problem-
i. P amended complaint after removal to get remanded to state ct. 1367(c) says if d. ct. has dismissed all claims over which it has original J, ct may decline to exercise supp J.  This thus makes 1441(c) irrelevant.
d. Patterson Problem- 3 Kans. Ps sue OH D, 2 of the Ps don’t meet amt in controversy, can they go in on third claim?  YES.  Pre-1367, no b/c not the same parties so could not aggregate claims.  Post-1367- Ps all sued together under Rule 20, not covered by (b).  Thus, multiple Ps allowed to sue single D w/o meeting diversity requirements.  

3. TEST- 
a. Is it btwn two parties or multiple parties?
i. Two parties- are there multiple claims?  
1. Diversity- Aggregation rules?  Old rule- can aggregate all; New rule- one must satisfy on its own
2. Fed’l law-  do supp claims satisfy any requirements in (c)
ii. Multiple parties?
1. Is there a primary claim that satisfies SMJ?
a. If no, then fails.
b. If yes, is it a diversity claim?
i. Yes- (b) land- how are the parties joined?  Patterson problem?
ii. No- (c) land if multiple claims
Removal Jurisdiction

1. 1441- Any action brought in state ct that could have originally (at time of filing) been brought in federal ct can be removed by D. If multiple Ds, they must agree

a. Diversity (b)- can be removed only if D is not citizen of state where action is brought

b. Federal Question (b)- removable w/o regard to citizenship of parties

i. Shamrock Oil & Gas Corp. v. Sheets- P cant remove based on federal question counterclaim b/c already submitted to forum

c. 1441 (c)- to remove multiple claims- must look at 1367(c)- to determine if J over whole case

d. 1441(d)- foreign states as Ds may remove (tried w/o jury)

e. 1441(e)- action removed from state ct that had no J is not precluded from being heard in fed’l ct

2. Defeating removal J-

a. Add fictional/insubstantial parties that would ruin diversity- Cts will disregard citizenship of nominal parties (Rose v. Giamatti- added MLB) = no interest in result of suit or control over subject matter

b. Claim amt in controversy less than $75,000- if done post-removal may look fishy

c. Additional parties- if fed’l question, then cant defeat; if diversity, adding a party who is citizen of state where action brought can defeat

d. Additional claims- adding claim that does not have supp J under 1367 can defeat removal

e. Dropping federal claim- gives cts authority to remand (Cohill)
3. 1446- Procedures for removal- must be filed w/in 30 days of receipt of claim

4. 1447- Procedure after removal generally

a. upon filing, case=removed

b. motion for remand must be filed within 30 days

i. Improper;y removed case must be remanded
ii. 2 grounds for remand- defect in removal procedure; lack of SMJ

c. (d)- orders to remand not reviewable on appeal

i. denials of orders to remand can be appealed & reviewed

ii. Thermtron v. Hermansdorfer- judge remanded case b/c docket full- not proper reason for remand

iii. Cohill case- D removed to federal ct based on federal question, P later dropped federal question claim and wanted remanded to state ct.  Allowed to remand if federal claims drop out for efficiency, fairness, and comity
d. (e)- can deny joinder of parties by P if would destroy J or can allow & remand

PERSONAL JURISDICTION- WHERE DO YOU TAKE THE CASE, WHICH STATE?  

1. Two requirements for PJ= 1) power over the person and 2) perfection of power over person (service of process, notice & opportunity to be heard) 

2. 3 forms of PJ: In personam, in rem, quasi in rem

Old PJ

1. Tickle v. Barton- fraud nullifies service of process

2. Pennoyer v. Neff- ct says did not perfect power of person b/c seized property after to satisfy judgment not before to establish PJ (in that state quasi in rem allowed for seizure and posting)

Modern PJ and Long-Arm statutes

1. B/c more mobile, states made attempts to expand establishing PJ

2. EXPANSION- Hess v. Palowski- State statute said that by driving on roads in that state, you “constructively” consent to PJ and considered= to appointing registrar as agent

3. MODERN THEORY
a. International Shoe v. Washington-  (DE corp, w/ HQ in St. Louis had salesman in WA & failed o contribute to WA employment fund, notice given to sales rep and one mailed to HQ)  Ct establishes TEST for PJ for Corporations:
i. Minimum Contacts- btwn D and forum state and must comply w/ traditional notions of “fair play and justice.”  Min contacts =

1. Think of D’s burden in defending in this forum & whether would reasonably expect to be sued there:

a. General J- comm’l activities more interstate so should expect

b. Specific J- This business’s specific relationship w/ forum.  Would asking them to come be more than they normally do there.

2. Reciprocity- D took advantage of the benefits and protection of laws of the state

b. Classification:
i. Continuous & Sytematic contacts AND cause of action arises from these contacts- YES PJ (specific J)

ii. Continuous & systematic contacts AND cause of action is unrelated to contacts- May be PJ (General- if activities= sufficient)

iii. Sporadic, casual, single act AND cause of action arises from that act- May be PJ

iv. Sporadic, casual, single act AND cause of action is unrelated- NO PJ

c. Long Arm Statutes- expanded reach of cts

i. Single action- points to a single act and provides a rule for service of process

ii. Activity- “doing business” in the state

iii. Laundry list- list of activities

iv. Catch all- extent of Constitution

4. TEST FOR MINIMUM CONTACTS 
a. Reciprocity (Int’l Shoe)

b. Undue Burden on Defendant (Int’l Shoe)

c. Purposeful Availment 

i. Gray- valve- foreseeability that ultimate sale in another state, injected into stream of commerce

ii. McGee- insurance company made effort to conduct business there- reaching out

iii. Hanson v. Denckla- D did no business in FL, contact here = unilateral, no purposeful availment, did not solicit business there

iv.  v. Purposeful Direction (see Asahi too)- WWV unilateral act of P took car to OK, but end point of sale was in tri-state area, did not purposefully direct their sale to OK= weak min contacts (offends notions of fair play and justice).  Gray- end point of sale= forum.  

d. Systemic or forum specific factors- (these factor can help or hurt min contacts)

i. Paternalistic interest in protecting citizens (Gray-relevant factor test) (McGee- insurance case in CA)

ii. Efficiency of adjudication- where things occurred, witnesses, etc., burden on D and convenience and efficiency for P (WWV & Gray)
iii. Forum’s independent interest in having events that took place in their state, adjudicated in their state

iv. Burden on D of defending there (WWV)

v. Interest of States together- most efficient administration of justice & furthering social policy

Specific Jurisdiction- 

1. D has sufficient min contacts to give J over matters that result from these activities

2. Use same factors as for minimum contacts

3. WWV- goes here too
5. Keeton v. Hustler- NY P sued OH D in NH fed’l ct b/c statute of limitations ran up in NY, while NH has long SOL.  P does not need to have minimum contacts w/ forum, just D does.

6. Burger King v. Rudzewicz- FL corp sues Mich franchisee.  K had choice of law clause.  Choice of law clause shows D purposefully availed himself of laws of the state= reciprocity. Plus, D could reasonably expect to be haled there.  K w/ out of state party alone is not enough to establish min contacts
a. Choice of forum clause= waiver of PJ objections

b. Unequal power btwn big guy and little guy- cts consider this is burden

7. Asahi case- Stream of commerce, last stop =CA, small percentage of Asahi’s business though and when reached SCOTUS, it was only btwn Japanese corp and Korean corp. 

a. Stream of commerce plus standard (purposeful direction)- foreseeability not enough.  Long string of sales before ended up in Cali- must have other efforts to establish a market there (advertise, etc.).  

b. Systemic factors- forum had little interest in case, burden on D and offense to int’l comity

4. Minimum minimum contacts- PJ would offend fair play and substantial justice  

General Jurisdiction
1. Continuous and systemic and substantial activities w/in forum to justify J even if cause of action is unrelated to the activities or does not arise out of D’s activities
2. Sufficiency of activities= higher standard than for specific J

3. Perkins v. Benguet- Non-OH P sues Philippine D in OH for claims related to her stocks.  Ct says Ds contacts w/ forum = sufficient (conducted his business from OH during war)

4. Helicopteros- Cause of action did not arise in and is unrelated to Texas

a. Contacts not sufficient to establish PJ- lists contacts they didn’t have: didn’t solicit business, no agent, didn’t recruit employees, no property, no officers, etc.

b. Continuous flow of purchases is not enough (Rosenberg v. Curtis Brown)

c. DISSENT- Could be specific jurisdiction case- admits that the cause of action does not “arise from” D’s activities in the forum , but are related to activities forum state

Factors to Consider When Choosing Where to Sue

1. Substantive law (statue of limitations)

2. State’s long-arm statute

3. Is the forum seen as pro-P or pro-D

4. Convenience to P

5. Easy to establish D’s min contacts?

6. Where are the witnesses and evidence

7. Removal concerns

Power over Property

1. Harris v. Balk- Quasi in Rem case- debt follows debtor- post notice on cthouse and attached property (Harris)

2. Shaffer v. Heitner- Quasi in Rem J over D cannot be exercised unless the D had such minimum contacts w/ forum state that in personam J could be submitted over him

a. Applies Int’l Shoe standard- property in the state does not equal enough w/o minimum contacts w/ state
b. Ct held situs of stock was DE b/c that’s where incorporated and seized it for QIR J- cause of action in OR- D made special appearance to challenge PJ

3. Limited appearance= Can argue merits and liability will only go up to value of property.  In other states, appearance means you agree to PJ and award can go over property.  Better to default and can collaterally attack PJ later.

Presence

1. “Tag” J- serve someone while they are present in forum

2. Burnham v. Superior Ct- (served divorce papers while visiting kids in CA)

a. Scalia says presence= enough for PJ b/c it is traditional.  Int’l Shoe only applies to absent Ds.
b. CONCURRENCE- says rt answer, wrong reason- Brennan- Should use fairness analysis- doesn’t offend fair play and justice b/c if there once, not hard to ask to come back b/c availed themselves of benefits of the law while there

Consent

1. Ds can waive rights to object to PJ by not asserting it (Rule 12(h)) and can consent through K

2. Consent by law-

a. Constructive Consent- Hess
b. Constructive Presence- Business registration laws- must consent to do business
3. Consent by Appearance- failure to raise under Rule 12(b)(2)
a. Special appearances- some states allow these for all 3 types of J
i. Baldwin case- only have one chance to litigate PJ, if lose cant try it again
ii. Insurance Corp. case- by appearing in ct to object to PJ, agree to abide by cts decision on PJ
4. Consent by Agreement/Contract

a. Forum Selection Ks- waive objections to PJ and venue (ie Carnival and Bremen)
b. Choice of law- states have rules regarding choice of law
Service Mechanics/ Jurisdictional Reach of Federal D Cts

1. QUASI IN REM- After Shaffer, service of process is easier in QIR (seize and post); in states w/ short long arm statutes- QIR may be only option

2. Rule 4(n)- governs QIR and IR J in federal cts

a. (1)- allows QIR J if federal statute says so

b. (2)- allows state law to be used to assert QIR J in fed’l ct

i. can only be used if cannot obtain in personam J (must be impossible)

ii. Property must be in judicial district

iii. Allows QIR J to limits of Shaffer where state long arm= short

3. Rule 4(k)- 

a. 1a- power of PJ if state ct of general J would have PJ (long-arm statute)

b. 1b- over state border 100 miles from ct to assert PJ over parties joined under Rule 14 or 19, regardless of whether long-arm statute would allow you to take J

i. open question on whether min contacts needed 

c. 1d- exercise PJ when authorized by statute of US- implies statute can go beyond limits of states long arm- prob= where seeks to exceed limits of Int’l Shoe
d. 2-Omni Provision- 

i. Fed’l ct can assert PJ over foreign D who has min contacts with US as a whole, but not with any individual forum.  Only applies to federal question.  

ii. Stafford v. Briggs- DISSENT- if “present” in US, can expect to be haled there

iii. Oxford- assertion of PJ is constrained by notions of fairness of 5th Am.

4. Other parts of Rule 4
a. Form

b. Issuance- clerk

c. Who can serve- P arranges it, over 18 and not a party

d. Waiver of service- P can mail requesting waiver; D gets extra time to answer (60 days); if doesn’t waive, has to pay for personal service

e. Service of Process on Individuals- piggybacks on state rules; can personally deliver, leave at Ds home w/ responsible person, deliver copy to authorized agent

f. (h)- Service on Corps- Piggyback on state; authorized agent

i. Hellenic Challenger- guy had previous experience w/ service, direct contact w/ claims manager, well integrated into org, etc.  fair, reasonable and just to imply authority to receive service
g. (m)- Time limit- must be made w/in 120 days

NOTICE & OPPORTUNITY TO BE HEARD

Notice
1. Part of due process rights- given by service of process

2. Mullane case- (lots of trustees) notice by publication in newspaper= insufficient; must give best notice practicable- beneficiaries whose names and addresses were known at time or w/ due diligence could be known should have been notified by mail; those unknown= adequately represented by others

a. Balance interests: parties right to know, society’s rt to have these settled, notice need not reach all parties-best effort required, most effective & efficient way

3. Mennonite case- publication and seizure- ct says better methods available- look in public records and get name and mail or personal service

4. Greene v. Lindsey- notice posted on tenant’s door does not= enough, fact specific analysis- high risk of notice being taken down form doors

Opportunity to be Heard

1. Developed primarily through deprivation of property cases

2. Rule 64- Seizure of Person or Property
a. All remedies that allow for seizing person or property for the purpose of fulfilling the judgment are governed by state law unless US statute governs instead

3. Fuentes v. Shevin- (D took stereo from P for default payments on installment plan) complaint served at same time of replevin.  Person seeking replevin only has to post a bond and tell clerk that property is wrongfully detained.  Ct says this procedure does not comply w/ due process.  

a. Pre-deprivation hearing= ex parte (one sided)
b. Partial or temporary deprivations = violations of DP

c. Only extraordinary circumstances require justify postponement of opp to be heard:
i. Necessary to secure impt gov’t or public interest; special need for prompt action to protect property; 

4. Sniadach v. Family Finance Corp.- pre-judgment garnishment of wages violates DP
5. Mitchell v. W.T. Grant Co.- Ct upholds a pre-hearing seizure and distinguishes from Fuentes by saying: before a judge, not a clerk; documentary proof= required; prior interest in property
6. Matthews v. Eldridge- denied SS and said no violated DP.  Proceedings here were bilateral.  Ct establishes 3 Part Test:
a. Private interest involved- disability benefits not essential
b. Risk of erroneous deprivation v. value of more procedures and safeguards- low risk of error b/c based on opinions of doctors (unlike welfare) and P provided w/ all info
c. Cost/burden of additional proceedings- money for hearings comes from benefit fund, if erroneous- difficult for gov’t to get back money
7. Connecticut v. Doehr- extends Matthews test to private law setting- pre-judgment attachment of house for assault & battery case 
a. Private interest= significant, home
b. Risk of Error= significant, ex parte proceeding, doesn’t matter judge issued 
c. Comparative interests of P w/ D= interests of P are too minimal to justify, real prop not in danger of being moved, also no cost in moving full post-deprivation hearing to pre
8. US v. James Daniel Good Real Property- (forfeiture for drug crimes) apply 3-part test
a. Interest in house is significant
b. Ex parte seizure= high risk of error
c. No need shown by gov’t- wont disappear; gov’t had other means short of seizure
d. PROBLEM= whole point of seizure in IR and QIR is to give notice- now have to give notice to give notice
VENUE (Where will trial take place?)

1. Need SMJ, PJ and then VENUE

2. States have a lot of flexibility in venue laws b/c cts consider that they have thought of equity and expediency in resolving disparate interests of parties (Burlington Norther RR v. Ford)
3. Venue can be waived if not raised

4. § 1391

a. Diversity cases- can be brought in 
i. any district where Ds reside if all live in same place;
ii. District where substantial part of events or omissions giving rise to action took place OR where substantial amt of property in suit is located
iii. District where any D is subject to PJ at time action is commenced, if there is no district in which action may otherwise be brought **Essentially says, if you have PJ over one D, you have venue over whole action**(Fallback)

b. Non-Diversity cases- 
i. Same as above
ii. Same as above
iii. District in which any D can be found, if no district where action could otherwise be brought (Fallback provision)
c. Corporate Ds

i. Deemed to “reside” in any district in which subject to PJ at time action commenced
ii. In a state w/ more than 1 district, deemed to reside in any district where it contacts are sufficient to subject it to PJ if that d was a separate state
iii. If no such d, then reside in d w/ which has most significant contacts
d. Aliens- any district

e. Officer or employee of US acting in official capacity, etc.

i. Any d where D resides; substantial part of events or property; where P resides if no real property
5. § 1404- Change of Venue

a. for convenience of parties and witnesses and in interest of justice- d ct judge may transfer to any other d ct where it may have been brought
b. Transfer to another federal ct
c. Motion by either party
d. Law of transferor forum applies for diversity cases- Van Dusen doctrine
i. Prevents forum shopping
ii. Ferens v. John Deere Co.- P used Van Dusen rule to bring longer SOL to PA, so P is forum shopping, but cts say unavoidable
e. Transferor and transferee forums must have SMJ, PJ and proper venue- ct where could have been brought but there is a better place
i. Hoffman v. Blaski-  must be able to have been at transferee forum at time of bringing suit, fact that D will waive PJ doesn’t count
f. ****Use three factor test from FNC here too***
6. § 1406- Cure or Waiver of Defects

a. If case filed in d where venue is wrong, d ct shall dismiss or transfer- ONLY APPLIES when venue in transferor ct is improper, can be done by P or D
b. If not timely objected to by party, then this does not bar venue and it is waived (12b3)
c. Big Difference= transferee forum law applies- NO Van Dusen rule
d. PJ can be missing to as long as venue is- Goldlawr v. Heiman- can transfer even if lack PJ, whole pt of this statute
e. Transferee forum must have SMJ, PJ and Venue

7. Forum Non Conveniens

a. Applies when better place = foreign country
b. Even if have venue, has option to not use it if too inconvenient for D
c. Only dismissal- no transfer, cant force case on foreign ct, must be alternative forum
d. Only D’s motion

e. Substantive law of other forum applies, but D must waive SOL and venue objection

f. Dismissing forum must have SMJ, PJ and VENUE
g. Three Part Test for FNC:

i. P-Specific factors:
1. Connection to forum (geographic); weight given to choice of forum
2. Presence of evidence and witnesses for P’s case
3. Substantive law concerns (choice of law)- does it provide relief?
ii. D-Specific factors:
1. Connection to both places- how inconvenient/
2. Presence of witnesses & evidence for D’s case
3. 3rd party practice (does D need to implead)
iii. Public or Forum related interest
1. Burden on jury/ct (familiarity w/ law to be applied)
2. Public Interest- event of local concern or interest
3. Connection of Events/ Persons to alt forum
h. Piper Aircraft v. Reyno- plane crash in Scotland case- Ct dismisses to bring case in Scotland- SCOTUS upholds dismissal using 3 part test
THE ERIE DOCTRINE (Which law will govern the case- state or federal?)

1. Statutes:

a. Rules of Decision Act (§ 1652)- state law shall be the rule unless Const or federal law says otherwise

b. Rules Enabling Act (§ 2072)- grants authority to S Ct to create “housekeeping rules”- rules of practice and procedure in fed’l ct

2. Swift v. Tyson- Ct held RDA applies to statutory laws of the state only- part of legal idealism of Story, thought it would lead to:
a. Uniform body of law; federal common law- “federal law merchant”- facilitate commerce; convergence of state law to this model

b. PROBLEMS= forum shopping; took away state’s rts to make policy through bothe statute and common law; treated in-state Ps differently; separation of powers prob- leg’s job to make law; federalism prob- cts making law in areas reserved for states

c. EX of FORUM SHOPPING- Black & White Taxicab case- P reincorporated in diff’t state to have diversity b/c federal “common law” didn’t oppose monopolies like state law did.  DISSENT (Holmes) addressed above problems

3. Erie RR Co v. Tompkins- Ct says we screwed up, RDA applies to state statutory AND common law for diversity cases- wanted to address Swift probs

a. Aftermath= cts required to follow state substantive law and fed’l procedural law

4. GuarantyTrust v. York- whether state SOL applies in diversity suit on state created rt?  Ct creates Outcome Determinative Test- if fed’l= diff’t outcome, USE STATE RULE

5. Byrd v. Blue Ridge- question = allocation of decision making power; judge or jury?  State= Judge, CONSTITUTION= jury (7th amendment). Ct says not really outcome determinative.  Adds another layer to York test- If outcome determinative, is there strong federal interest in following federal rule?  
6. Hanna v. Plumer- service of process case FRCP 4- allows service at home w/ D’s wife BUT state requires personal service, SOL will have run out for that
a. HANNA PART I: federal rule applies- must look at if at time of filing this would have led to forum shopping- very little forum shopping potential in service rules; will choice of fed’l lead to unequal administration of the law- diff’t outcomes
b. HANNA PART II: if a rule is “arguably procedural”- authority found in Art III, then it is presumably valid. Does not abridge or modify substantive rts under state law 
i. Federal rule trumps state rule, even if lead to diff’t outcome b/c of supremacy clause.
ii. REA- Const valid under Art III and gives rt to make housekeeping rules- FRCP get a lot of weight
7. Walker v. Armco Steel- conflict btwn state law and FRCP 3 for when an action commences.  Ct says no direct collision- federal rule starts the clock for FRCP, does not affect state SOL.  B/c no direct collision, no Erie qu and stat law applies
8. Stewart v. Ricoh- forum selection clause in K and request for transfer under 1404- conflict of state law and fed’l law for change of venue.  
a. Is federal statute “sufficiently broad” to control this issue? Is there direct collision? YES b/c state law will not consider forum selection clause in considering transfer and federal law has it as part of the factors
b. Is this valid exercise of constitutional powers? YES- federal housekeeping rule- “arguably procedural”
9. Klaxon case: Choice of law question.  Cts must apply conflict of law rules of states.  
10. TEST FOR ERIE PROBLEMS:
a. Is there a conflict btwn federal & state law?
i. If yes, continue
ii. If no, use state law
b. Which category
i. Constitution v. State rule
1. Constitution always trumps state rule
2. Similar to Byrd
ii. Fed’l Statute v. State rule
1. federal statute trumps state rule (supremacy clause) if
a. Statute covers the pt in dispute AND
b. Statute is a valid exercise of Congressional authority
i. “Arguably procedural”
ii. Necessary & Proper Clause
2. See Stewart v. Ricoh
3. Statutes will almost always pass this test
iii. FRCP v. State Rule
1. Federal Rule trumps state rule if
a. Rule covers the point in dispute
2. Rules are considered a valid exercise of Congressional authority through REA (broad reading)
a. See Walker v. Armco- rule not in “direct conflict”
b. See Hanna
iv. Federal common law (judge made) v. State rule
1. Use refined outcome determinative test Hanna
a. Does the use of different rules affect the outcome?
b. If it does, does this change implicate the twin aims of Erie:
i. Discourages forum shopping
ii. Providing for equal administration of the laws
2. See the judge-made rules York & Byrd
11. New Federal Common Law
a. In general- no federal “common law” b/c separation of powers and federalism
b. Three areas where can make federal common law
i. Preservative- fill in gaps in rules; areas where are no state rules b/c it is a reserved fed’l power (ie military, int’l relations, presidential powers OR gov’t in commercial capacity Clearfield Trust) necessary to allow gov’t to function
ii. Pre-Emptive- answer questions about things already enacted that Congress failed to address (ie Labor Management Relations Act- ct created special K rules)
iii. Interstitial- fill in total gaps in the law; common in broad fed’l statutes (ie Sherman Anti-Trust Act); laws for gov’t in special functions- treasurer
c. Clearfield Trust v. US- US sues to try and recover for fraudulently cashed check
i. Ct wont apply state law rule b/c says gov’t acting in capacity given to it by Constitution and thus rights, duties and obligations should also come from Constitution.  Gov’t needs uniformity and predictability.
ii. Federal interest in uniformity trumps Erie presumption
PLEADING

Complaint

1. FRCP:

a. Rule 3:  Civil action is commenced with filing of the complaint- marks the beginning of the time requirement under the rules.

b. Rule 7:  Pleadings Allowed; Forms of Motions
i. (a) Pleading restricted to complaint and answer; cross claim and answer; 3rd party complaint and answer unless otherwise requested by the ct

ii. (b)  Application in the ct for an order shall be made in the form of a motion and must in writing state the grounds for the motion AND the relief sought

c. Rule 8: General Rules of Pleading:

i. (a) Complaint shall contain a short and plain statement of the grounds for J AND short and plain statement of the claims showing pleader is entitled to relief AND a demand for the judgment pleader wants

ii. (e) Claims made in the alternative are okay and can contradict

d. Rule 9: Pleading Special Matters
e. Rule10: Form of Pleadings
2. Purpose of Pleadings: Provide notice to:

a. D and give enough info to formulate a response: defenses and motions; how to conduct discovery; what to present at trial

b. Judge so he can define the issues: get rid of irrelevant ones and Summary Judgment

c. Court that you can prove certain elements of your case

3. If defects in the pleadings:
a. Ct can dismiss w/o prejudice and give leave to amend

b. Rule 12(e) Motion for a more definite statement (Disfavored by cts b/c liberal discov)

i. Lodge 743 case- (union case, didn’t recall workers) D makes 12(e) motion, but info P needs is w/ D.  So ct grants motion for after P has discovery.  

4.  Rule 8 cases- Extent of Specificity required in pleadings
a. Conley v. Gibson- FRCP do not require pleader to lay out in detail the facts upon which he bases his claim.  Only requirement is the facts can’t affirmatively show that there is no way pleader can win (Inconsistency rule).  If so, can dismiss or give leave to amend.

b. Dioguardia v. Durning- foreign guy who tries to sue customs official.  All you need is a possibility that the facts could amount to a legal claim for relief.  Gave him opportunity to amend, but he couldn’t.  Cts will consider the parties abilities in determining sufficiency of pleadings.

5. DISMISSAL ON THE PLEADINGS:
a. Rule 12(b)(6)- Failure to state a claim for which relief can be granted
i. If brings in stuff from outside the pleadings, then treated as motion for SJ under Rule 56

ii. Rare- cts usually do anything to allow to continue

1. Garcia v. Hilton Hotels- D filed motion b/c said P failed to plead publication in libel case.  Ct said it was implied.  If complaint is vague, look at in light most favorable to P. Gives motion for more definite statement instead.

a. P failed to allege malice for conditional privilege- ct says no, not required to anticipate defense
b. D also tries to strike part of complaint as absolute privilege for labor board hearing.  Ct allows this b/c said this defense is obvious, no need to plead.

b. Rule 12(c)- Judgment on the Pleadings- can be done by either party at end of pleadings; if matters outside the pleadings come in, then treated as motion for SJ

c. As long as doesn’t RULE OUT possibility of a claim, then will allow to go forward.

d. Must attempt to lay out all the elements of a claim.  Certain “buzzwords.”

Answer, Reply and Amendments

1. Answer- Two options- file a motion under 12(b) defenses OR file an answer
a. Rule 8(b)- DEFENSES & Forms of Denial

i. Legal theory: A party shall assert all defenses to each claim asserted

ii. Facts: Must admit or deny each averment; if insufficient knowledge, must say so and this has the effect of a denial.  General denials disfavored.

b. Rule 8(c)- Affirmative Defenses- 19 affirmative defenses that must be pleaded or waived.  “Any other matter constituting an avoidance or affirmative defense”
i. Gomez v. Toledo- Ct dismissed b/c P’s complaint failed to allege bad faith for D’s qualified immunity defense.  Burden of pleading defense is on D- he must show good faith. **LOOK at statute first to see what element required for P to plead before doing Ingraham test**   

ii. Ingraham v. Taylor- (cap on damages) Ct found it was an avoidance and was waived.  3 Part Test to see if affirmative defense:
1. Was the defense part of the cause of action, as defined by law?

2. Which party has better access to the information?

3. Unfair surprise to P?

iii. Taylor v. US- same situation as above but ct finds it was part of the cause of action.  CA law said was affirmative defense.  Ct holds that under 8(d) damages is excepted from requirement that “admitted if not denied”.  They say D is assumed to want to contest the damages.  If P does not have to plead damages w/ specificity, D shouldn’t have to be more specific.
c. Rule 8(d)- Effect of Failure to Deny= deemed admitted, unless not required to respond in which case deemed denied.  Also can amend under Rule 15.

2. Amendments- Rule 15- Amended & Supplemental Pleadings
a. Amendment as of Right- Party can amend pleading once before responsive pleading is given or if no responsive pleading, w/in 20 days of service.  OTHERWISE, must get leave of court or consent of adverse party.

i. Beeck v. Aquaslide- Ct gave motion to amend b/c justice requires.  Unless evidence of bad faith, prejudice or perjury given by opposing party, then amendment okay.  They say wasn’t co’s fault.  Prejudice must be an unfair setback.  SOL problem- relation back maybe or go to state w/ longer SOL 
b. Amendment to Conform to the Evidence- during the course of trial or after verdict.

i. Mutual consent- Express: allowed to bring up at trial and no objection; Implied: party starts to put in evidence, trickles into trial, other party puts in some evidence and never really objected to.

1. Moore v. Moore- (custody case, D amended pleadings post-trial) Ct said okay b/c implied consent- had timely notice AND put in unique evidence to the counterclaim, except for alimony issue
ii. If a party objects, ct has discretion to allow amendment: if aids in presentation on the merits and will not prejudice the other side

iii. Judge can waive pleading waiver.
c. Relation back- amendment relates back to time of original pleading when:

i. Allowed by the law that provides the SOL applicable to the action

ii. Claim or defense asserted arose out of same T&O
iii. Changes the names of the party agst whom claim is asserted if (2) is satisfied and amendment occurs w/in time period allowed for service of summons (4(m)):  

1. Party must have received notice of the action that the party will not be prejudiced in maintaining a defense 
2. Party knew or should have known that but for a mistake governing identity of the proper party, the action would have been agst them

iv. This allows for SOL concerns

v. Worthington v. Wilson- P sued under fed’l law agst 3 unknown police officers.  Later wanted to amend to add names.  D’s argue no mistake (wrong party) as to identity of Ds, just unknown.  D says rule doesn’t cover this.  Ct uses narrow interpretation of 15(c) and says b/c not listed, doesn’t cover them (negative pregnant).  Under broad, no direct collision btwn this and state rule which just required due diligence, and thus state law would rule.

Burdens of Production, Persuasion and Pleading

1. Burden of Production: Party has to introduce a minimum amount of evidence to go forward on a claim (meet standard of proof); comes into play at the summary judgment & directed verdict phases; this can sometimes be met in the pleadings

2. Burden of Persuasion: Party has to convince the fact-finder during the trial that his evidence is to be sufficiently reliable & credible; Three Standards:  Preponderance of the Evidence; Clear & Convincing; Beyond a Reasonable Doubt

3. Burden of production and persuasion usually on the same party and determined by state law, in diversity suits.

4. Burden of Pleading:
a. Rule 8(a):  Plaintiff must plead sufficient grounds for his claim (or imply) 

b. Rule 8(c): Defendant must affirmatively plead certain defenses

Testing the Substantiality of Claims:  Summary Judgment, Directed Verdict, Etc.

1. Summary Judgment (Rule 56): “Preview” of the full trial, efficiency, allowed when no genuine issue of material fact or other party failed to meet burden of production

a. Rule 56:

i. (a) Plaintiff may move for SJ 20 days after commencement
ii. (b) Defendant may move for SJ at any time
1. Can move w/ or w/o supporting affidavits (because defendant does not bear the burden of production or persuasion, he is not required to introduce any affidavits)

2. Plaintiff must submit materials to show he was prepared to prove what he claims or disputes facts introduced by defendant

iii. (c) Judge considers evidence & grants motion if there is no genuine issue of material fact & the moving party is entitled to judgment as a matter of law

iv. (d) Partial summary judgment is possible

v. (e) Adverse party cannot rest on his pleading, but must set forth specific facts showing genuine issue for trial

vi. (f) Judge can delay ruling to allow for discovery

2. TEST for SJ

a. First Identify:

i. Who is making the motion?

ii. Who has the burden of production?

b. To succeed on a motion for summary judgment, court must find:

i. Non-moving party has not met its burden of production on an issue (if the non-moving party has it), & the moving party has

ii. Non-moving party has not created a genuine issue of material fact (genuine= supported by competent evidence and material= relevant to qu of law)

iii. There is no material dispute on the facts, & the moving party is correct on the law

c. To defeat a summary judgment motion, court must find:

i. Moving party has not met burden of production, & the non-moving party has met its burden of production

ii. Non-moving party has created a genuine issue of material fact, in the correct view of the law

iii. There is no material dispute on facts, but the non-moving party is correct on the law (who will usually file a cross motion for summary judgment), & the moving party is not

d. ASK THESE QUESTIONS:

i. Determine if the non-moving party has met burden of production:

1. If yes, is there a genuine issue of material fact?

2. If no, summary judgment motion is granted

ii. Determine if there is a genuine issue of material fact:

1. If yes, case proceeds to trial for fact-finder to resolve dispute

2. If no, judge decides question of law

iii. Determine who is correct on the question of law:

1. If moving party, Sum J motion is granted

2. If non-moving party, Sum J motion denied (although this party is likely to have filed a cross motion for Sum J, which would be granted)

3. Alderman v. B&O Railroad- (P allowed to amend pleading to willful and wanton conduct) Loses on SJ b/c failed to meet burden of production and even if facts true, not enough to meet the claim( failed as matter of LAW), no genuine issue of material fact.

4. Celotex Corp. v. Catrett- (exposure to asbestos case) ct grants SJ b/c P failed to meet burden of production- couldn’t show proximate cause; P args D didn’t put in evidence to prove SJ 

a. Court finds moving party, who does not have the burden of production, is not required to submit additional evidence
i. Rule 56(c):  “affidavits, if any” language

ii. Rule 56(b):  “with or without affidavits” language

5. Anderson v. Liberty Lobby, Inc. (libel case requires “clear & convincing evidence” that D acted with “actual malice”) Court holds that in ruling on a motion for Sum J, the judge must view the evidence according to the substantive evidentiary standard
a. When deciding if there is a genuine issue of material fact, judge must keep in mind the “actual quantum & quality of proof” necessary to prove cause of action

Voluntary Dismissal & Default
6. Rule 41:  Dismissal of Actions
a. (a)(1) Voluntary Dismissal- P may voluntarily dismiss action before adverse party files an answer or makes a motion OR by agreement of the parties; dismissal is w/o prejudice, except if dismissed more than once
b. (a)(2) Voluntary Dismissal with Court’s Permission- Dismissal by order of court at P’s request w/o prejudice unless court directs otherwise; judges have discretion

i. McCants v. Ford Motor Co. Ct granted P’s motion to dismiss to allow P to file in different state b/c statute of limitations running up

c. (b) Failure to Prosecute- If P fails to prosecute its claim, D may move for involuntary dismissal; unless ct says otherwise, dismissal is an adjudication on merits

i. Messenger v. United States- ct held standard for determining dismissal is lack of due diligence on the plaintiff’s part, not considerations of defendant

ii. Link v. Wabash R. Co. – ct dismissed case sua sponte for failure of plaintiff to prosecute- P and attny failed to attend pre-trial conference after sev’l delays; ct says dismissal is valid w/o giving notice to P b/c have obligation to stay on the case; necessary to prevent undue delays and congestion in system

Directed Verdict/JNOV/Motion for a New Trial (Judgment as a Matter of Law):

7. Rule 50:  Judgment as a Matter of Law:

a. Party may move for JAML (directed verdict) at the close of his case AND must be before submission to jury

b. No legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue

c. Party may renew motion for JAML after jury returned verdict (JNOV) and request a new trial or join a motion for a new trial under Rule 59 (both motions are usually joined)

i. Motion for a JAML must be before jury retires in order to renew

ii. Courts will rarely grant a motion for JAML before jury returns verdict b/c if jury rules what the judge thinks it should, no need for JAML and if JAML is granted after verdict, preserves jury verdict on appeal- this way it won’t have to be re-tried if JAML fails.

d. Identical questions as motion for summary judgment:

i. Has the non-moving party met his burden of production?

ii. If he has, is the moving party entitled to judgment as a matter of law?

8. Rule 59:  New Trials
a. A party may move for a new trial on all or part of the issues for “any of the reasons for which new trials have been granted in actions at law in the courts of the United States”- must be made w/in 10 days of verdict being given 

b. Grounds for ordering a new trial:

i. Prejudicial procedural error- improper filing or lack of notice, etc.

ii. Jury misconduct

iii. Verdict against the great weight of the evidence- asks judge to weigh evidence

iv. Excessive verdict- remedies

c. Court may also order a new trial on its own initiative

d. Rule 61:  Harmless Error Rule- No error that is not prejudicial is grounds for a new trial; to be prejudicial, the error must have a possible effect on the outcome

9. Rule 60:  Jury comes back with a verdict, but must be entered by the judge.  This rule allows for modification for:  inadvertent mistakes, clerical errors, new evidence, etc.

10. Lavender v. Kurn (employee of RR was killed-murder or mail hook) evidence is equally sparse on either side; ct uses “Scintilla of evidence” test, finding that P introduced enough evidence that a “reasonable jury” could have found for P; only in the complete absence of probative facts to support the conclusion should JNOV be granted; juries have to speculate

11. Denman v. Spain (car accident- no witnesses) P’s witness can only testify that guy was speeding, but didn’t see accident- lack of proof for causation; ct grants JNOV b/c verdict was speculative; when equal evidence on both sides (or irrelevant), person on whom the burden of production lies (in this case P) will lose
a. Only way to see above two as consistent is to say speculation and conjecture are fine, but it is a matter of degree.  Lavender- just barely enough evidence, here- there just isn’t enough.

12. Hartwig v. Kanner (D says K void b/c misrepresented things on resume) P gets directed verdict and D appeals b/c jury couldn’t weigh credibility of witnesses

a. Diversity case- test of granting JAML is state law 

i. Evidence viewed in light most favorable to non-moving party

ii. JAML only if no credible evidence to sustain verdict for P (non-moving)

b. Court finds defendant did not carry his burden of production for his defense of voidness, even if jury believed P made misrepresentations, D didn’t give anything on which to base a verdict for him

13. Evidence to be Considered When Deciding JNOV- Three Standards Among Federal Courts of Appeals

a. 2nd, 5th, & 7th:  Examine all evidence in a manner most favorable to the non-moving party

b. 8th:  Only evidence which supports the verdict winner is to be considered

c. 1st, & 3rd:  May consider uncontradicted, unimpeached evidence from the disinterested witnesses (middle ground)

14. Pennsylvania R.R. v. Chamberlain (worker killed by train car) P only has one witness, who was far, didn’t see, etc.  Ct says Ds witnesses= better.  Two views on weighing evidence:

a. View non-moving side’s evidence in most favorable light by itself

b. Compare non-moving side’s evidence with that of moving side (what ct did here)

c. Ct’s reasoning better for a motion for a new trial, where standard= against the great weight of the evidence as opposed to JAML, where standard= no reasonable jury could find for that side

DISCOVERY & PRE-TRIAL MANAGEMENT

Discovery Reform

1. Purpose- Keep litigation from turning into a game won by party w/ more resources or superior access to info (leveling device); eliminate surprise during trial; facilitate search for the truth by ensuring both sides are fully prepared to advocate their position; gets rid of irrelevant/unimportant issues

2. Under old rules, parties had to request discovery for the process to begin.  NOW, once pleading is filed, parties have a duty to disclose matters with particularity

3. Pro (Winter): Leads to less discovery overall; less litigation over discovery; encourages more specificity in pleadings (parties will be more specific in pleadings to obtain more mandatory disclosures from the opponent); encourages a “spirit of cooperation”

4. Con (Scalia): Not compatible with adversary system; job of attnys is to protect rts of their clients, but spontaneous disclosure requires attnys to use their judgment to determine how much to disclose, subordinating client’s rts to those of the system; puts attnys in the position of undermining client’s position

Scope of Discovery

1. Any matter not privileged & relevant to the claims or defenses to the pending subject matter (Rule 26(b)(1))- doesn’t have to be competent/admissible, can lead to discoverable material

2. Problems- can increase cost of litigation; incentive for law firms to engage in extended discovery (Billable Hours); parties with more resources are favored; does not get rid of strategic behavior of parties

Rule 26 – Required Disclosure; Methods to Discover Additional Material
1. (a) Mandatory spontaneous disclosure- cts can opt out of this, ½ have

a. Identifying info for people likely to have discoverable info

b. Copies/descriptions of documents, data & other tangible things

c. Calculations of damage claims; insurance agreements

d. Identity, reports, opinions of experts expected to testify at trial (a)(2), id of witnesses (a)(3)(A), id of evidence/exhibits to be presented at trial (a)(3)(C)
2. (f) Discovery Scheduling Conference- parties required to meet and discuss claims and defenses, plan out discovery and decide on mandatory disclosures 
3. Limits on discovery:
a. Privileged Material Rule (Rule 26(b)(5))

b. Work Product (Rule 26(b)(3) & (4))

c. (b)(2):  Discretionary Grounds for Court to Limit Discovery:

i. Unreasonably cumulative or duplicative, or obtainable from some other source that is more convenient, less burdensome & expensive

ii. Party has already had ample opportunity for discovery but has not done it

iii. Cost of Discovery Outweighs its Benefits, considering these factors (Judge has a lot of discretion): Amount in controversy; relative resources of parties; importance of issues at stake; importance of discovery in resolving these issues

d. (c):  Discretionary Ground for Court to Issue Protective Orders:

i. Court can limit discovery that would annoy, embarrass, harass, oppress or impose an undue burden on party

ii. Court can tailor protective orders under 26(c) to fit the situation; outright granting or denial of orders is not necessary

1. Marrese v. American Academy of Orthopedic Surgeons- Ps wanted info on how evaluate members, ct balanced P’s genuine need for info and D’s interest in protecting this information.  Ct said other options available:

a. Redaction of sensitive info- black out the names

b. In Camera Review by judge- he determines if anything in there for the parties

c. Alter timing & sequence of discovery – Rule 26(d) – make P do other non-sensitive discovery first (if applicable)

d. Limit review to Ps files only 

2. Seattle Times v. Rhinehart- (action agst newspaper for defamation) Ct issued order for P’s to produce info on donors & members of the org but prohibited D from publishing it.  Shows balance of 1st Am rt w/ rt of parties to litigate effectively w/o fear of release of sensitive info; avoiding abuse of the discovery process.
Discovery Mechanisms

1. Rule 26(d) Timing & Sequence of Discovery- cant start until after 26(f) conference, unless ct says otherwise, methods can be used in any order

2. Rule 26(e) Supplementation of Disclosures & Responses- Parties remain under a duty to supplement or correct material that is incomplete or incorrect, unless the change has been otherwise made known to the opponent

3. Rule 30 Oral Depositions- only 10 allowed, ct can order more or parties can agree

a. Any Person, Party or Witness may be Deposed:

i. Parties are under a duty to be deposed and only require notice

ii. Non-parties must be subpoenaed under Rule 45

iii. Subpoena Duces Tecum:  Requires a Deponent to bring Document or Material with them to the Deposition- NO LONGER necessary, you can now ask party to give a doc w/o deposing them.

b. Recording of Deposition: not necessary to record every deposition; to introduce deposition testimony at trail, must be transcribed

c. Corporations may be Deposed: must send someone w/ knowledge of issues, BUT no duty to investigate (unlike interrogatories)

d. Objections During Depositions: parties can reserve objections during deposition, but party must answer, except when deposition is oppressing or harassing the deponent; privileged matters
4. Rule 31 Written Deposition- similar rules to Rule 30; more appropriate for long distances; answers to written questions taken orally
5. Rule 32 Use of Depositions in Court Proceedings
6. Rule 33 Interrogatories- Limited to 25 per side (can be varied), only directed to parties; includes a duty of reasonable investigation to answer

7. Rule 34 Document Production- Applies to anything tangible & to property; need a subpoena for 3rd parties, but not for parties

8. Rule 35 Physical & Mental Exams- rarely allowed b/c very intrusive; ct intervenes for this one; especially hard for non parties

9. Rule 36  Requests for Admission- admissions are only good for that case (no issue preclusive effect)

10. Which method is better?
a. Depositions: allows actual observance of the witness; preserves element of surprise; allows for flexibility in line of questioning; way to get to non-parties

b. Interrogatories: much less expensive than depositions; includes a duty of reasonable investigation; only applies to parties

Privileges 

1. Privileges Generally (Rule 26(b)(5)): Types of Privilege

a. Attorney-Client Privilege:

i. One of the parties to the privilege must be an attorney

ii. Attorney must be acting in a legal advisor capacity

iii. Must be consulting attorney in the role of client

iv. If a third party is present, privilege is waived

v. Client disclosed just to the attny where made efforts to keep it confidential

b. Spousal Privilege- private convos btwn spouses, cannot be forced to testify, but can if they want to

c. Priest-Penitent Privilege; Doctor-Patient Privilege (recently extended to psychologists); Fifth Amendment Privilege against self incrimination

2. Work Product Rule:

a. Hickman v. Taylor- (Ps wanted through interrogatories witness statements, transcripts etc put together by attny) ct said not attny-client priv b/c 3rd party, but it work product.  Ct makes 2 tiered work product privilege
i. Qualified Work Product Privilege: applies to documents and things prepared by other side; adverse party cant have access unless they demonstrate and absolute need
ii. Absolute Work Product Privilege: To the extent a document contains mental impressions, legal strategy or plans of attny, this material is not discoverable, giving acces would chill prep efforts and exploit attny’s work

b. Rule 26(b)(3) 
i. Qualified Privilege: can get 

1. Documents & tangible things prepared in anticipation of litigation or for trial

2. Prepared by or for another party or by or for that party’s representative (need a prior connection)

3. If can show substantial need and undue hardship to otherwise get info

4. Applies to work product of anyone as long as meets other requirements

5. Must be for the other party- not for a third party outside litigation

ii. Absolute Privilege:  In ordering discovery of such materials, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative
3. Upjohn v. United States- IRS wanted discovery of interviews conducted by corp counsel, notes and memos

a. Attorney-Client Privilege: privilege applies beyond a corporation “control group” (i.e. officers & agents) to those in mid & lower level positions, privilege is meant to encourage free & open communication, so it must apply to all acting in a legal capacity; IRS could interview them on their own

b. Work Product Rule: what does “in anticipation of litigation” mean; ct here says knew litigation would arise from circumstances so protected 

4. Scope of “in anticipation of litigation” under Rule 26(b)(3):

a. 5th Cir: only material prepared exclusively or primarily for litigation; strict application of this privilege

b. 2nd Cir: Because of test:  if the possibility of litigation is one of the reasons for preparing a document, it is protected by the work product rule

i. Leval in U.S. v. Aldman - said extends to documents intended to assist in making of business decisions that turns on assessment of probable result of anticipated litigation (ie just to see if something abides by the law).

ii. Kearse- DISSENT- anything that is produced to help make decision does not qualify, must be after you make decision that it will be subject to litigation.

Expert

1. Testifying Experts (Rule 26(a)(2)): disclose under mandatory discovery rule; report prepared and signed by expert; other info must also be disclosed

a. Rule 26(b)(4)(A):  Parties can depose testifying experts

2. Non-Testifying Experts
a. Retained by Opponent in Anticipation of Litigation:

i. Rule 26(b)(4)(B):  Facts or opinions held by a non-testifying expert retained in anticipation of litigation may be discovered (through depositions or interrogatories) only upon showing of exceptional circumstances or need

b. Not Retained by Opponent in Anticipation of Litigation:

i. Retained (consulted in business?), but not in anticipation of litigation- unclear if discoverable as ordinary witness

ii. Not Retained or Consulted:

1. General Expert:  treated like ordinary 3rd party under Rule 45
2. Expert Observer:  ordinary 3rd party witness (but see Perry)

3. In House Expert (i.e. accountants, etc):  Subject to work-product rule

3. Perry v. W.S. Darley & Co. (didn’t know if classify expert as expert witness or expert retained by P) Ct says non-testifying expert retained by the P in anticipation of litigation AND D has made no showing of “exceptional circumstances” to justify discovery of this information, nor a showing that experts were actors or viewers “with respect to the transactions & occurrences that are part of the subject matter of the lawsuit

Rule 45:  Subpoena – gives protection to 3rd parties who are not involved in suit 

1. (a)(2) Subpoena for Appearance at Trial or Deposition
a. For Trial:  Issued from ct where trial will be, can subpoena anywhere within the state

b. For Deposition:  Issued from ct where deposition will be held or from any ct within 100 miles of where deposition will be held

2. (a)(3):  Attorneys Can Issue Subpoenas: If they are licensed to practice in that ct.

3. (b) Service 
a. (1) How Served:  Similar to rules for service of summons

b. (2) Where Served: Any place w/in judicial district where issued; w/in 100 Miles from place of deposition; Piggyback Provision on state law regarding service; fed’l statute

4. (c) Protection of Persons Subpoenaed:

a. (c)(3)(A)  SHALL Quash or Modify Subpoenas if:

i. Fails to allow for reasonable time for compliance

ii. Must travel more than 100 Miles (from home or business place)

iii. Requires disclosure of privileged or other protected material

1. Good case for modification here:  Redaction, In Camera View

iv. Subjects a Person to undue burden (i.e., even less than 100 miles)

b. (c)(3)(B)  MAY Quash or Modify Subpoenas if:

i. Requires disclosure of trade secrets or other confidential material

ii. Requires disclosure of unretained expert’s opinion or information describing no specific events in dispute (referring to general experts)

1. More appropriate to hire & pay experts than subpoena (Can’t subpoena them just to pick their brain)

iii. Travel more than 100 miles

iv. Under (B), if the party in whose behalf the subpoena issues shows a substantial need for this information & assures that the person subpoenaed will be reasonably compensated, the court may order appearance or production

PRIOR ADJUDICATION

Stare Decisis

1. Precedent- Applies to issues of law and application of law to fact, not fact; force of precedent is strong, but not binding
2. Distinction Between Stare Decisis & Issue Preclusion (Collateral Estoppel):

a. Rule of Thumb:  The more abstract & general the rule involved (dissociated from the facts of the case), the more it is like a stare decisis question rather than issue preclusion

b. Issue Preclusion is more mandatory in character, while stare decisis gives the courts the freedom to overrule, distinguish, etc.

Claim Preclusion (Res Judicata)

1. Res Judicata (“The Thing Decided”) requires:

a. Final judgment in first action

b. First judgment must be on the merits (full & fair opportunity to litigate?)

c. Parties the same in first & second action (or parties were in privity)

d. Applies to any claim that was brought or could have been brought arising out of the same T&O

2. Precludes Collateral Attack on Prior Final Judgments (except when obvious lack of SMJ)

a. Judgments become final when the time to appeal expires, court of appeals issues a decision, or when court of appeals rejects an appeal

b. Other Dispositions Rendering Finality: 

i. Full trial

ii. Summary Judgment

iii. JAML (Directed Verdict or JNOV)

iv. Default Judgment (except for lack of PJ question)

v. Rule 41 dismissals?

1. Without Prejudice – not final

2. With Prejudice – final

vi. Rule 12(b)(6) motion is final on he merits if there has been a leave to amend and the ct still grants the motion finding there is no way there will be a cause of action

vii. Procedural Dismissals under Rule 12 are Not final judgments on the merits (but they are final decisions as to the subject of the motion)

3. Purpose:

a. Judicial Efficiency:  Saves resources of courts from trying the same case repeatedly

b. Fairness to Defendant (Repose):  Once you have dragged a party into court, all matters should be resolved for all time (Prevents Harassment)

c. Not Unfair for Person Suing:  He has had his “day in court” & should only get “one bite at the apple”

4. Fetter v. Beale (guys skull falls out) P won first action and brought another for later injuries;  Ct said res judicata- must bring all claims from same T&O at same time- Rule of Merger

5. Des Moines Navigation & R. Co. v. Iowa Homestead- Case 1- D wins, but no SMJ; Case 2- P sues again saying no SMJ in 1st action and thus judgment = null and void.  Ct says lack of SMJ makes decision voidable, but must be discovered before judgment becomes final.  Res judicata trumps lack of SMJ.  Parties rarely allowed to collaterally attack SMJ.
6. Ticor Title Insurance Co. v. Brown : Case 1- class action settlement.  Case 2- Two of the parties try to sue D again saying due process rt to opt out of settlement agreement.  D says res judicata.  SCOTUS refused certiorari for res judicata and said classification was a mistake, but already decided.  

7. Rush v. City of Maple Heights- P tried to split claims from same T&O, one for personal injury, one for property.  Ct says cant do this b/c claim could have been brought in 1st action b/c same T&O. Illustrates 3 Principles:

a. Res Judicata Rules (this was not res judicata b/c new issue of damages for personal injury)

b. Issue Preclusion (issue of negligence not litigated in second case)

c. Stare Decisis (treatment of Vasu precedent)

d. Also illustrates principle of alternative sufficient grounds- gave two grounds for verdict so ct chose to follow narrower one (indemnity) and distinguish, not overrule

8. Jones v. Morris Plan Bank- (installment plan on car) P sues for default payments for 2 months and then tries to bring another action for the rest.  Ct says res judicata- said bank tried to split its claim and this isn’t allowed, should have sued for total cost and car at 1 time.

9. Federated Department Stores V. Moitie – 7 Ps sue and case is dismissed, 5 appeal and 2 re-file in state ct.  While on appeal, intervening decision gives 5 Ps cause of action.  SCOTUS says to other 2 Ps res judicata- dismissal was final, cannot benefit from new rule b/c value of finality is a firm doctrine not to be suspended for “fairness” or “public policy”.

Issue Preclusion (Collateral Estoppel)

1. Four Prerequisites for Collateral Estoppel:

a. Same Issue in both actions

b. Issue must have been actually litigated in first action- in dispute and not conceded

c. Issue must have been necessarily decided in first action

i. Problem with general jury verdicts (alternative grounds for deciding and don’t necessarily know which grounds led to the verdict)

d. Issue must have been necessary to the judgment in the first action

i. Problem with judicial opinions listing several grounds- have no preclusive effect

2. Mutual Collateral Estoppel- (parties are the same)

a. Why diff’t from res judicata?  In collateral estoppel, may have only a few facts in common, but will have a different set of facts & possibly a new theory of law 
b. Collateral estoppel applies to only Part of the Case
c. Cromwell v. County of Sac- discrepancy w/ bonds, in Case 1- ct said all the bonds were fraudulently issued and couldn’t collect unless BFPV (stare decisis), Case 2- collateral estoppel for status of bonds, but not as to whether BFPV b/c new bonds

d. Russell v. Place-  Case 1- P wins for patent infringement, but 2 patents at issue Case 2- no preclusive effect b/c not necessarily decided in 1st case, don’t know which P infringed on

3. Non-Mutual Collateral Estoppel:

a. TEST

i. Parties the same, or is the right party the same?

ii. Same Requirements as above (same issue, necessarily decided, etc.)

iii. Does the Doctrine of Non-Mutuality Apply?

b. Estoppel never applies to parties not bound by prior judgment
i. Martin v. Wilks-  (white firefighters reverse discrimination- Ps not in first suit) SCOTUS says Ps case is not precluded b/c:

1. Not a party to the first action, so they are not bound
2. System never puts the burden on a non-party to join an action, even if their interests are involved, or waive their rights

3. Burden to join parties (under limited Rule 19) is better left to parties in the action b/c have better knowledge of interest affected; people may be unaware of case; if they can join them, can’t complain when not bound by judgment

c. Party asserting preclusion need not be a party to 1st action as long as person asserting it against was party to 1st action.
i. Bernhard v. Bank of America- D assert collateral estoppel agst P b/c litigated issue in 1st action and P lost.  Ct says this is ok b/c not unfair to P b/c had day in ct; waste of judicial resources to re-litigate this issue; allows gaming by P switching adversaries.  Ct identifies 3 questions:

1. Was the issue in the prior adjudication the same?

2. Was there a final judgment on the merits?

3. Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication?

d. Blonder-Tongue Laboratories case- Case 1- P sues D for patent infringement and patent held to be invalid, Case 2- sues diff’t D and patent found valid.  This holding allows defensive use of non-mutual estoppel by a new party against an old party that received adverse judgment in prior litigation

e. Parklane Hosiery Co. v. Shore- P sues D, piggybacking off federal case agst D and offensively uses non-mutual collateral estoppel saying cant deny fraud b/c lost in other case.  Court suspends the mutuality requirement for offensive use & replaces it with a rule of discretion
i. The judge must decide if the D was given a full & fair chance to litigate
1. Not efficient-Encourages wait & see, no incentive to join, and exploits other parties efforts.  Could P could have joined the prior action?  

2. Was D at a procedural disadvantage (i.e., inconvenient forum) & did not have full & fair opportunity to litigate?

3. Was it foreseeable that there would be a lot at stake in later actions and thus may not have defended as vigorously?

4. Have there been prior judgments in D’s favor?  Is the P “gaming”?  

f. Antrim Mining v. Davis- Can’t bind others to a judgment just by saying so (including a provision, a.k.a. zipper clause- which states that this settlement will be the final determination of all rights affecting these matters for us and all the world)

JURY

Instructions & Verdict

1. Seventh Amendment- Jury acts as fact-finder

2. Instructions to the Jury (Rule 51): Parties can submit proposed instructions to judge, but must object to instructions before jury retires if want to appeal

3. Alexander v. Kramer Bros. Freight Lines- D wants new trial under rule 59 and as reason says judge gave erronerous jury instructions.  Ct says he didn’t raise his objection before the jury retired, raising it too early is bad b/c need it be in judge’s memory- purpose is to notify judge of error.
4. Plain Error Doctrine: if the error is so obvious that the judge should have known about it & corrected it, or if the error affects the fairness, integrity or public reputation of the judicial system, then the error may be corrected w/o an objection having been taken
Jury Deliberations

1. Jury Misconduct = possible ground for new trial under Rule 59:

a. Lord Mansfield’s Rule- strict rule that jurors not allowed to testify at all as to what happens in the jury room

b. Iowa Rule(modern rule closest to this):  Jurors testify on outside influences, not process of deliberation

c. Texas Rule:  Allows jurors to testify on any matter (influence & deliberation)

2. Texas Employers Ins. Ass’n v. Price – D moves for new trial for jury misconduct where one juror brought in personal experience that re-instructed others on the law.  Qu was if disability prevented P from being able to do the job, not if he would get hired. Ct finds reversible error.
3. Judicial Control over the Jury: Judgment as a Matter of Law (Rule 50- can look at jury findings); Rule 59 Motion for a new trial (new jury)
APPEALS

Seventh Amendment
1. Appeals ct cannot change or review jury findings of fact

a. Rule 52:  Appeals courts can’t second-guess a fact finding by a judge sitting w/o a jury unless the finding is clearly erroneous
b. (Rule 60:  Relief from Judgment or Order)

Standards of Review

1. For Findings of Fact & Application of Law to Facts:

a. De novo Review:  Fresh look at facts & law

b. Various degrees of deference to trial cts finding:

i. Clearly Erroneous Standard (Rule 52)

ii. Error

iii. “Against the great weight of the evidence” (Rule 59)

iv. “No reasonable jury” (Rule 50)

2. For Matters of Law:  No Deference to the Trial Court (“accumulation of wisdom”)

3. Hicks v. United States- Appeals ct reverses judgment in favor of D by judge w/ no jury using application of law to the facts.  Says since D’s experts said contradictory things, judgment for P.

Interlocutory Appeals

1. Generally disfavored in federal cts.:

a. Why they are bad:

i. Party might win in the end & not need to appeal (efficiency)

ii. More efficient for all questions of error to be heard at once

iii. Discourages strategic behavior (delay & harassment)

b. Why good:

i. Could be inefficient; an entire case could be tried & thrown out for a mistake at the beginning of a case

2. 28 USC § 1291:  Final decisions of district courts may be appealed

3. 28 USC § 1292:  Exceptions for interlocutory appeals from district courts

Supreme Court Practice

1. Rule 10 of the Supreme Court:

a. Kinds of Cases Court is Likely to Hear:

i. Conflict among the Courts of Appeals;

ii. Conflict between Court of Appeals & a State Supreme Court;

iii. When a Court has Departed from the Usual Practice

iv. State Supreme Court deciding a Federal Question that Conflicts;

v. Important Questions

2. 28 U.S.C. § 1251: Original and Exclusive Jurisdiction of Supreme Court- all controversies btwn two or more states; Original but Not Exclusive over cases with ambassadors, etc; btwn US and a State; by a State agst citizens of another State or against aliens.

3. 28 U.S.C § 1254:  Supreme Court review of Court of Appeals

4. 28 U.S.C. § 1257:  Supreme Court review of State Supreme Court
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