Important Exam Concepts
JUDGMENTS AS A MATTER OF LAW
There are four judgments as a matter of law (in the order they appear in a proceeding): Motion to Dismiss, Summary Judgment, Directed Verdict, Judgment NOV.  The standard of evidence is the same for all four – that even if you view all evidence favorable to the non-moving party, allowing for all reasonable inference, no reasonable minds could differ on the outcome of the verdict. 
I. A motion to dismiss 
A. Timing - comes directly after the complain 
B. Fact predicate - only the complaint, and states that even if everything alleged in the complaint is true, there is still no legal issue at hand.  If other evidence is brought in, this ceases to be a MTD and becomes a motion for summary judgment instead. 

C. Burden of proof – the initial burden of proof is on the moving party to show that there is no issue of material fact on which reasonable minds can differ.  The burden of proof is really on the plaintiff because the motion to dismiss points to the complaint and if the complaint is dismissed the plaintiff can often amend it (Swann v. Burkett)
II. Summary Judgment
A. Timing - this can be filed at any time during discovery and up to the point of trial.  
B. Fact predicate - any and all discovered material up until that point that can be backed up with competent evidence.
C. Burden of proof – the moving party.  In Addickes the court put a burden of proof on the defendant (the store – Kress) who was the moving party to show that Addickes had failed to provide sufficient evidence to build their prima facie.  The standard was changed in the next case, Celotex, which found that if the plaintiff failed to make a prima facie case, the defendant flips the burden of proof back to the plaintiff saying an element has not been proven.  Otherwise, if there is an issue that is not part of the element of the prima facie case then the moving party has the burden of proving that is not shown.
III. Directed verdict

A. Timing – the moving party can file this after the non-moving party has presented all its evidence.  The defendant can do it after the plaintiff has presented his case and the plaintiff can do it after the defendant has concluded his case (the defendant can do it here too)
B. Fact Predicate – all admitted evidence in the trial

C. Burden of proof – the moving party
IV. Judgment NOV (FRCP 50)
A. Timing – post-trial motion made after the jury returns the verdict, but within 10 days of entry of the judgment
B. Fact Predicate – the same as directed verdict, all admitted evidence in the trial

C. Burden of proof – the moving party
CHOOSING THE PROPER COURT: Territorial Jurisdiction, Subject-Matter Jurisdiction, Venue and Removal
i. Territorial Jurisdiction
A. Standard - same standard for both state and federal courts generally unless the Congress in a certain circumstance authorizes nationwide jurisdiction where any contacts at all with the US establishes territorial jurisdiction – FRCP 4(K)(1)(a)
B. Test to determine personal jurisdiction

1. Traditional basis for jurisdiction:

a. Physical presence – in the state while served (Burnham)

b. Sufficient presence (implied consent to jurisdiction)
i. domicile

ii. residence

iii. agency

iv. consent

2. Long arm statutes – the rights states give themselves to adjudicate claims over certain people.
a. For in personam jurisdiction  if the long arm-statute does not reach, there is no jurisdiction
b. quasi in rem type 2 – the long arm statute does not need to reach if there are minimum contacts of the property
c. In rem and quasi in rem type 1 – if the property is in the state that is sufficient for jurisdiction since this action is over the property
3. Minimum Contacts – the constitutional test and Due Process
a. Examine to see if the long arm statute stays within the 14th amendment
b. Examine a person’s contacts in the state
i. are their sufficient contacts?
I. Domicile

II. Consent 
A. the corporation being registered in the state

B. consented contractually 

C. made a general appearance to defend the action
ii. What type of jurisdiction do these contacts give you?

I. General jurisdiction – enough contacts that it is reasonable for a defendant to think he might be held to the jurisdiction of the state and taken to court over any cause of action
A. Domicile
B. Consent

II. Specific jurisdiction – the contacts have to be related to the issue the claim arises out of
c. Voluntary contacts – (Kulko found that paying child support

4. Waiver – failure to object through a special appearance/making a general appearance as the first action constitutes an acceptance of jurisdiction
5. Is the jurisdiction reasonable?  Asahi Metals
a. Consider burden on defendant

b. Interest in forum state

c. Plaintiff’s interest in obtaining relief.

C. Valid service of process (Serving Notice) FRCP 4

a. FRCP 4: specifies in detail

i. what documents must be served on the defendant (FRCP 4(c)(1))

ii. the contents of the summons (FRCP 4(a)) 

iii. how the papers must be served (FRCP 4(e)- (j))

I. personally delivering papers

II. leaving summons and complaint and the defendant’s house with a person of suitable age and discretion

III. Delivering the papers to an agent appointed by the defendant to receive summons on his behalf.

IV. alternative summons methods designated by the state the action is in
A. Ex: Massachusetts rules: out of state defendant will, upon entering state, imply consent to appoint state official to accept service of process on defendant’s behalf and send it by registered mail – thus giving defendant ample notice - Hess v. Pawloski – out of state driver implies consent for Secretary of State to accept service and mail to defendant

V. Alternative summons methods designated by the state the defendant is in.

iv. when they must be served (FRCP 4(m))

v. who must serve them (FRCP 4(c)(2))

I. any person over the age of 18 and not a party to the action.

vi. and how the requirements of service can be waived (FRCP 4 (d))

b. Check to see if the notice is constitutional - Mullane v. Central Hanover Bank & Trust – when notice is given it must be reasonably calculated to reach the specific person.

i. if service occurs out of defendant’s home state, defendant MUST be given proper notice for due process (Harris & Pennoyer)

ii. Corporations: state may require a corporation to assign party to accept service of process in that state as condition for conducting business in that state (Pennoyer)
D. Challenges to jurisdiction:

1. Direct attack

a. Special appearance (under common law) to contest jurisdiction

b. First appearance (under FRCP) to contest jurisdiction and merits
c. Appeal

2. Collateral attack in a recognition court
ii. Subject matter jurisdiction 

A. Standard - not usually a question for state courts – if it is a state court there is generally a court of general jurisdiction unless there is a special court for it, and in addition, they usually have concurrent jurisdiction over cases within federal judicial power unless congress has specified otherwise.  Federal courts do not have concurrent jurisdiction over state law issues unless there is diversity or supplemental jurisdiction.
B. Tests to determine subject-matter jurisdiction
1. Federal Question §1331 (the Constitutional Provision is Article III – federal courts can hear claims arising out of federal law).
a. To make this a federal question it must arise under and be in the complaint – it cannot just be an ingredient.  Mottley
i. Well-pleaded complaint raises a federal question which the plaintiff may otherwise have anticipated as a defense.  Mottley
ii. Artful complaint – where a plaintiff wants to avoid removal to a federal court, they disguise their federal claim as state law.  Moitie
I. The defendant cannot remove the claim to federal court because there is a federal defense.
b. Merrell Dow – if the action arises under federal law, there must be either an explicit or implied private right of action.
i. Federal preemption – certain laws that can only be brought to federal court/cannot be taken to state court. 
ii. FELA, Jones Act, State Workman’s Compensation Laws, Violence Against Women Act are not to be heard in federal courts – and cannot be removed for federal question (but can for diversity?).  
2. Diversity Jurisdiction §1332
a. Test

i. Complete diversity – “all plaintiffs properly joined as diverse from all defendants properly joined.”
I. Diversity must exist at the time the action is filed but not when the event occurred
II. Citizenship – can chose choose who to include in the complaint to create or deny diversity but people can be impleaded in by the defendant.
A. A natural person is a citizen where domiciled and not necessarily resides.  If a new domicile is not established, the last one is what your domicile is. Mas v. Perry
B. An artificial person 
(1) A corporation is a citizen where incorporated or a principle place of business
(2) An unincorporated group (a partnership, labor union, trust, or religious organization) is a citizen of every state in which any of its members is a citizen

ii. Minimum threshold of $75,000

I. Plaintiff can aggregate/bring all/multiple claims against a single defendant to meet this minimum requirement.

A. Cannot aggregate multiple plaintiffs against one defendant

B. Cannot aggregate single plaintiff against multiple defendants
II. Class action suits allow several plaintiffs to join together if at least one party alone meets the $75,000 requirement. (This is allowed by supplemental jurisdiction.
3. Supplemental Jurisdiction §1367
a. Test: 

i. the court has to determine if it has constitutional power to hear the claim – if it arises out of the same case or controversy

I. if it arises from the “same nucleus of operative facts” Gibbs
II. If the defendant removes to federal court, the whole case is removed
ii. Is there a statutory grant of jurisdiction over this related claim
iii. The court’s discretion to hear the claim

b. Federal courts may assert jurisdiction over following claims and parties:
i. State law parties and claims and additional parties related to the federal question claims over which the federal court already has jurisdiction due to common nucleus of operative fact

ii. Compulsory counterclaims

iii. Joinder of additional parties to compulsory counterclaims

iv. Crossclaims

v. Impleader of 3rd party defendants (not claims but original plaintiffs against 3rd party defendants
vi. Multiple plaintiffs who join under permissive joinder but multiple defendants under FRCP 20 are not covered

vii. Unnamed class action plaintiffs.

c. Rules for Joinder (must have jurisdiction over joint parties):

i. FRCP 13(a) – compulsory counter claim – a counter claim the defendant has to bring against the plaintiff if it arises out of transaction or occurrence that is the subject matter of the opposing party’s claim and does not require the presence of third parties of whom the court cannot acquire jurisdiction.  

I. If the claim is not brought at this time it cannot be brought later

ii. FRCP 13(b) – permissive counterclaim – the defendant may state as a counter claim any claim that they have against the other party that does not arise out of the transaction or occurrence.  No ancillary jurisdiction here but new rules allow supplemental jurisdiction, even in diversity actions.  

iii. FRCP 13(g) – cross-claim against a co-party (most often against a co-defendant) – any claim by one party against the co-party arising out of the transaction or occurrence.

iv. FRCP 14 - defendant can implead a third party liable for plaintiff’s claim against defendant (indemnity claim)

I. When the third party defendant comes in, the third party can assert any claims they have against the co-defendant or the plaintiff arising out of the transaction or occurrence that was the original claim – if no diversity, he can sue the plaintiff and only then can the plaintiff counter claim but not otherwise.

v. FRCP 18 – joinder of claims – plaintiff can bring any claims it has against a particular opposing party.

vi. FRCP 19 – compulsory joinder of parties – this will only arise in a 12(b)(7) to dismiss for failure to join a necessary party

vii. FRCP 20 – permissive joinder of parties – the plaintiff can join any parties against whom there are asserted claims arising out of the transaction or occurrence and the question of law or fact is common to all the defendants

viii. FRCP 24(a) intervention of right – when the person trying to intervene claims an interest relating to the transaction and if the disposition of the existing action may impair or impede their ability to protect that interest 

ix. FRCP(b) – permissive intervention – the applicants claim and the existing action simply have to have a question of law or fact in common.

iii. Venue §1391
A. Personal jurisdiction allows any court in the state to bring you into the system; venue restricts you to the appropriate district.

B. Test:

1. Where the defendant resides

2. Where the action occurred

3. Fallback if there is no other: wherever personal jurisdiction over the defendant applies, judged by considering the district as a hypothetical state and running tests for personal jurisdiction

iv. Forum Non Convienens – not really a relevant issue anymore – mainly used for removal to courts outside the state.

A. not really used because states can transfer under §1404 for federal district courts

B. to transfer from one state court to another state court, must move for dismissal on the grounds of forum non convienens
v. Removal §1441 (basis) and § 1446 (procedures)
A. Statutes:

1. §1441 – the defendant can remove to federal court any claim properly filed in state court under which the federal courts would have original jurisdiction 

2. §1446 (a) – move from state to federal court
3. §1446 (b) – within 30 days

4. §1446 (d) – state court loses control within 30 days unless remanded 
5. §1447 – remand procedures

B. The whole case is removed but the federal court has the discretion to remand certain substantive state claims

DISCOVERY: The exchange of information between the parties in the lawsuits
Two important notes: good discovery can increase the settlement value of suits and know what evidence you are looking to discover to win (this is a strategy issue).

i. Benefits  of Discovery: Enabling comprehensive exploration of facts

1. Promotion of settlement: by evaluating facts, the parties may assess their value of the case is equal and will settle

2. Eliminate Fictitious Issues: if no facts support an issue, it can be disposed of or lead to summary judgment if it is paramount to case in chief

3. Simply presentation of evidence at trial: evidence has already been revealed in discovery process

4. Pretrial deposition of witness more accurate: memories are fresher
II. Drawbacks of Discovery
A. Creates causes & defenses of action that would not have occurred without discovery
B. Increases costs of litigation: attorney time, court reporters for dep., etc.
C. Used to harass opponent through abusive, unnecessary discovery
III. Scope of Discovery (FRCP 26(b)(1)) – the scope of discovery is much broader than the scope of admissibility but the discovery must be reasonably calculated to lead to the discovery of admissible evidence.
A. Any matter, not privileged, that is relevant to claim or defense of any party

B. Matter inquired does not have to be admissible as evidence
1. Hearsay is discoverable if it appears to reasonably lead to admissible evidence
C. Discovery from foreign lands
1. The Hague Convention on Taking of Evidence Abroad is guide
D. Appellate review of discovery is ordinarily not appealable
E. Most discovery occurs without active involvement of Courts
F. Materials discoverable

1. Is material subject to initial disclosure/pretrial disclosure FRCP 26(a)(1)
2. Relevant to a claim or defense of any party?

3. Is it admissible at trial or if not is it reasonably calculated to lead the discovery of admissible evidence
4. Is the information attorney-client privileged? Upjohn
a. If yes, not discoverable unless privilege waived

b. Attorney-client privilege in a corporation extends to all the employees

c. Testamentary exception ( privilege upheld after death (Swidler)
5. Is the information work-product privileged (Hickman v. Taylor)
a. If yes, discoverable only if there is a substantial need and an inability to discover by other means unless an opinion or mental impression work-product which is never discoverable.
i. Only the attorney can have opinion work-products

ii. FRCP 26(b)(3) – information is discoverable if prepare in anticipation of litigation or for trial by another party or the attorney only upon the showing of substantial need or undue hardship.  
6. Materials composed of facts or opinions experts

a. Is the expert going to be deposed at trial?  If yes ( opinion and report both discoverable

i. FRCP 26(a)(2) – parties are required to disclose names of testifying experts as well as their repot 90 days before trial.

ii. FRCP 26(b)(4)(a) – expert may be deposed

b. For experts that are retained to testify but not called ( report is discoverable upon substantial need but the opinion is not discoverable

i. FRCP 26(b)(4)(b) – party may only seek discovery of non-testifying experts only by showing substantial need
c. Experts consulted but not retained ( not discoverable
IV. Sanctions (FRCP 37)
A. If you don’t produce documents requested:

1. Sometimes nothing will happen ( the opposing party may not care enough

2. FRCP 37(a) ( the opposing party can make a motion to compel

a. if granted, Court may order opposing to pay moving party’s expenses and fees related to motion to compel

3. FRCP 37(b) ( sanctions can be imposed

V. Discovery Tools
A. Informal Discovery

1. Pre-complaint interviews, document reviews, and investigation

2. advantages

a. cheaper than formal discovery

b. information control: informal discovery content does not have to be revealed to opposition

3. minimal informal discovery required under FRCP 11 
B. Depositions

1. Oral Depositions

a. General Facts

i. can be taken of any witness, whether party or nonparty

I. if nonparty, then witness subpoenaed (within 100 miles)

II. if nonparty must produce documents, then subpoena duces tecum

ii. party taking deposition pays for recording (court recorder or video)

iii. witness sworn in under penalty of perjury (going on the record)

iv. cross examination allowed (but not done if your own client unless want to clarify an error or confusion of client’s statement)

v. taken with leave of court UNLESS

I. deponent in prison OR

II. more than max depositions, repeat deposition, prior to discovery plan meeting with judge

b. Timing

i. Early deposition: pin opponent down to particular facts or legal position leading to settlement

ii. Late deposition: counsel needs thorough understanding of case prior to deposition and this minimizes expense

c. Objections

i. Privilege, enforcement of protective order limiting discovery, end deposition b/c of abusive behavior of opposing party

d. Advantages

i. Assessment of Witness

I. deponent answers directly and not through lawyer

II. deponent does not know questions in advance

ii. Assessment of Opposing Counsel

I. gauged by preparation of witness

iii. Display your own strong position

I. possibly establishing facts to lead to settlement

e. Disadvantage

i. high cost

ii. danger of discovering & recording info unfavorable to client

iii. lets opposing witness practice for real cross-examination

f. Uses

i. Impeachment – use to contradict or impeach testimony of deponent

ii. Deposition can be used instead of live testimony by opposing party

I. Trial deposition – can use deposition for testimony for own party if unable to attend trial

iii. Hearsay Rule

I. deposition of party used AGAINST party is NOT hearsay

II. deposition of party used BY party IS hearsay

2. Written depositions

a. much cheaper BUT counsel cannot ask follow up questions (big drawback)

C. Interrogatories (FRCP 33)

1. General Facts

a. written questions sent to party that must be answered in writing under oath

i. if corporation, then any officer of company that can furnish

b. if NOT answered, can make Motion to Compel Answer which will be resolved in hearing by judge

c. max 25 interrogatories

2. Advantages

a. Useful for seeking hard background info (name, phone, etc.)

i. some of this info must automatically be disclosed without request (FRCP 26)

ii. used early to develop plan for further discovery

b. creates Duty to Investigate for opposing party

c. contention interrogatories: 

i. force opponent to specify claims in complaint or answer

d. very inexpensive for asker, potentially expensive for answerer

D. Document Production (FRCP 34)

1. General Facts

a. opposition produce designated documents or things in its control for inspection and copying

i. must specify time place and manner of inspection

ii. requesting party usually pays for review (sometimes loser pays)

iii. opposing party need not own or actually possess, simply control

b. request usually made broadly b/c opposing party will try to construe narrowly to limit documents

i. sometimes, request may be somewhat narrow, b/c large document sets must be reviewed by requesting party = excessive time & money if documents irrelevant

c. non-party must comply with request too, unless undue burden, privilege (quash subpoena)

E. Physical Examination (FRCP 35)

1. if mental or physical condition of party is part of legal controversy (with good cause), then examination will be ordered

a. Good Cause: relevance of info vs. possible harm or prejudice from results

2. non parties cannot be examined

3. requesting party picks doctor (so they can get reliable opinion)

F. Request for Admission (FRCP 36)

1. Party may request opponent to admit certain facts or certain application of fact to law are true (or that certain documents are genuine)

2. used to narrow the scope of trial by eliminating uncontested issues (like pleading)

a. Complaint itself is request for admission, since uncontested allegations are deemed admitted

3. Opponent answers within 30 days with one of these or deemed admitted

a. denial, detailed reason why cannot respond, OR objection to request

i. cannot avoid answer b/c lack of information

b. denied admissions can be withdrawn if party obtains facts to support later

G. Protective Orders (FRCP 26(c))

1. protect against disclosure of trade secret, proprietary financial data, or other info that party is entitled to keep secret

2. requires good cause

H. Initial Disclosure (FRCP 26 – added in 1993)

1. parties must initially disclose when pleading party alleges facts w/particularity

a. name & addresses of people w/relevant info, copies or descriptions of relevant documents, computation of damages w/ supporting docs, copies of insurance contracts covering claims of suit

b. not obliged to disclose stuff it will not use but would help opposing

i. i.e. must disclose own case, not opponents

ii. can claim privileges

c. can be avoided by making minimum pleading via FRCP 8(a)

2. Advantage:

a.  speed process of discovery & reduce cost

i. most auto disclosure would eventually be needed anyway

b. encourage specific pleading, b/c that will trigger mandatory disclosure by opposition

c. revision of FRCP 26(a) to disclose stuff used to support its claims or defenses alleviates some disadvantages (2000)

3. Disadvantage

a. difficult to determine what must be disclosed

i. irrelevant info may be disclosed

b. ethical conflict between duty to client and duty to disclosure.
JURY TRIAL
I. There is a right to a jury trial for all legal claims
A. State courts:

1. 14th Amendment requires Due Process which says the right to a jury trial is preserved as it was in 1791 where there was a right for a legal issue but not a claim in equity.
a. Right to a jury trial in state court is determined by state court constitutions.

b. Claim can be shaped however desired and how it is framed depends whether it will be treated as a case of law and of equity

i. American Life – the insurance company sued for the injunction first and then Stewart sued for damages.  The insurance company did not want a jury trial so they framed the case as a law in equity to get an injunction and not a jury trial.  The court found that since the insurance company had the claim in equity, they could not be deprived of it when the action in law became available.
I. The insurance company had no adequate remedy at law.

c. If there are mixed legal and equitable claims, you preserve the right to a jury trial on the legal claims.

i. In Beacon the court found that each issue had to be examined and a jury trial could be awarded for the legal issues (FRCP 42(b) ( separate the claims for the purpose of expediency to evaluate the legal issues and try the legal issues first by a jury before addressing the equitable issues.).
I. A declaratory judgment is usually an equitable issue in courts today
II. Beacon framed the declaratory judgment as legal to formulate the rule that any case can be made jury triable.

ii. Look to the underlying issues to determine if something is a legal or equitable action when the legislative intent is not otherwise clear.

I. Ross v. Bernhard – was a shareholder’s derivative action.  The nature of the suit was equitable but the underlying issue was fraud which is a legal issue.  Thus, from Beacon, legal issues are for the jury.  Even if the procedure itself sounds in equity, you must still look to the underlying substantive claims.
II. Chauffers v. Terry – consider the action itself and put more emphasis on the remedy sought.  If the action itself seemed equitable, if the remedy was legal because they were seeking damages – they should get a jury trial.
B. Federal Courts:

1. 7th Amendment gives a jury trial to everyone for a claim over $20 whether for law or equity
COLLATERAL ESTOPPEL AND RES JUDICATA
I. Res Judicata (claim preclusion)
A. Requirements:

1. Same claim requirements – arising from the same transaction or occurrence  (Moitie – claims under state and claims under federal law are considered to be the same and the second set was barred)
a. The claims did not have to be litigated – if you had the right to litigate and decided not to, it is still barred. 
2. Parties must be the same or have privity with the parties from the original action

3. Judgment on the merits

a. Full trial must have occurred with verdict and judgment.  This includes summary judgment here on the merits.  
b. Dismissals regarding venue, subject-matter jurisdiction, personal jurisdiction and defects in notice do not bar the second claim as they are not on the merits.  (FRCP 41(b))

c. Some jurisdictions bar 12(b)(6) saying that there are ample opportunities for amendment and so if it was not, that suggests there was no relief at law and others do not bar the 12(b)(6) motions saying that relatively little goes into these preliminary dismissals
d. If the plaintiff files suit but does not pursue the case or the defendant defaults, these are barred by res judicata

i. The parties had the full opportunity to litigate on the merits in the first claim and have now lost the chance to follow up

4. There must be a final, valid judgment

a. The trial court ruling is considered a final judgment even if appeals are pending

i. Moitie – brought the case in federal court, did not appeal, and took it to state court and was barred by res judicata.  The other parties appealed and were successful but Moitie and Brown were barred for removing to state claim (and the statute ran out on the appeal so they couldn’t do that either).
II. Collateral Estoppel

A. Requirements:

1. issue in second case must be the same as prior one
2. issue must have been actually litigated
a. if only raised, not barred

b. even if litigated if not decided, not barred
3. essential to the first judgment (want to make sure the decision maker was careful and no reason to seek review if it wasn’t essential to the judgment)
a. this is sometimes hard to tell which of multiple grounds was necessary

i. some courts give collateral estoppel to both
ii. some courts don’t give collateral estoppel to either
iii. other courts will look back to the record of the first court to determine which the essential issues were

b. the issue must have been part of the holding and not dictum

c. alternative determinations are not conclusive unless reviewed or decided
4. party against whom estoppel is evoked must be fully represented
B. Types of collateral estoppel

1. Mutual

a. When the parties are the same 
b. Traditional Rule: the doctrine of mutuality required the same defendants and plaintiffs
2. Non-mutual
a. Traditional Rule abandoned by Bernhard– this was a California Supreme Court case.  Bernhard claimed funds held by Cook belonged to her estate (P1 ( D1) and sued Cook.  She lost, and then sued the bank that paid the funds to Cook.  The bank invoked collateral estoppel (P1 ( D2).  Judge Trainer said she already had her day in court and a full and fair opportunity to litigate.

i. The defendant used collateral estoppel against a plaintiff without mutuality for the first time

b. Non-mutual collateral estoppel can only be used against the losing party – the new party always gets their day in court.

i. Defensive: Blonder-Tounge – University of Illinois sued D1 for infringing patent and lost, and then tried to sue D2 for the same patent.  Supreme Court approved use of non-mutual collateral estoppel against the university
I. Policy – only appropriate if the precluded party had a full and fair opportunity to litigate.

II. Also preserves efficiency and judicial resources ( encourages plaintiffs to sue all defendants at the same
ii. Offensive: When a plaintiff seeks to foreclose a defendant from litigating an issue that the defendant has already lost in an action with another party.
I. Parklane Hosiery: SEC sues Parklane for false and misleading proxy statements and wins.  Shareholders then sue Parklane for the same issue and seek to use collateral estoppel since Parklane already lost once.  The court allowed the collateral issue preclusion – saying it did not go against the 7th Amendment to deprive of a jury trial since there was a full and fair litigation against the SEC.  Also a question here of the restrictiveness of the procedural rules of the first court.
1. Risks of allowing this: it gives an incentive for “wait and see plaintiffs” instead of having everyone consolidate into one suit.
ERIE
Cases brought in federal courts on state claims.  Although this has traditionally referred to diversity claims, there is no distinguishing between cases brought on supplemental claims.
i. Erie Procedure:

A. If it is substantive question ( state law  (Erie)
B. If it is a procedural issue, is there a conflict between state and federal procedure?  

1. If there is no conflict ( apply both (Cohen)
2. If yes, ask: is there a federal law that is directly on point with the issue (Hanna)?
a. If yes, there is a federal law on point, use the modified outcome determinative test ( the federal rule applies
b. If no, read Federal Rules narrowly and if there is no federal rule exactly on point (Walker) ( 
i. Is there an overarching federal interest justifying the application of federal law involved?   
I. If yes (Byrd – this is the balancing test question - jury trial) ( apply federal law
II. If No ( apply state law

A. Is there an outcome difference if you apply state or federal law?  (Outcome determinative test from York)
(1) If yes ( apply state laws (this makes it a substantive issue)

(2) If no, apply federal law because in federal court

(3) Impossible to always predict whether there will be a conflict – Gasperini could have found the state and federal procedures not to conflict but chose not to.  This muddies the issue.  This shows that Erie remains a issue of judgment rather than a mechanical issue.
ii. Issues with the substantive/procedural distinction in Erie – this is how it is done but it may not be the most workable way to do it.
A. The substantive/procedural distinction is fuzzy

B. There are more categories than substantive and procedural claim

1. Constitutive - the constitution gives certain express and specific powers to institutions and through them to the Federal government.  Articles of the Constitution are neither substantive nor procedural but a constitutive rule.  For example, jury trial is a constitutive procedure.  Being a federal judge is also a constitutive role – invested into the person by the president.  
2. Abstention – a lot of these cases have to do with the statute of limitations or forum non convieniens (in which case a court fully capable of adjudicating a case says to please go somewhere else because it is an “inconvenient forum” for one or both parties.
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