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III. Antitrust and Standards

 Antitrust law protects competition and the competitive process, by preventing certain types of conduct that threaten

a free market. For example, antitrust prohibits competitors from agreeing on the price they will charge.   n89 It prohibits

certain "predatory" practices designed to exclude competitors from the market, and it places certain limits on the

behavior of firms with market power.   n90 While there is some disagreement as to the original or proper goals of

antitrust law, the dominant approach to antitrust law today is the "economic" or "social welfare" model.   n91 This

approach takes the purpose of the antitrust laws to be promoting aggregate social welfare by ensuring that markets work

efficiently and (to the extent possible) without government interference.

 The antitrust laws regulate business conduct in three basic ways. First, section 7 of the Clayton Act prohibits

mergers and asset acquisitions where the effect of the acquisition may be substantially to lessen competition in a

relevant market.   n92 Second, section 2 of the Sherman Act prohibits monopolization, judicially defined as acquiring or

maintaining market power through anticompetitive conduct, as well as at-  [*1067]  tempts to monopolize.   n93 Third,

section 1 of the Sherman Act prohibits agreements, usually between competitors, which unreasonably restrain trade.

n94 The Clayton Act's prohibition on mergers does not concern us here, but both sections of the Sherman Act are

important in understanding the antitrust rules likely to be applied in the Internet software industry.

 A. Monopolization by Standard-Setters

 Section 2 of the Sherman Act prohibits "monopolization." Significantly, courts distinguish between monopoly

itself, which is perfectly legal, and monopolization, which is not.   n95 In the words of the most influential court case on

the subject, "it does not follow because [a defendant] had such a monopoly, that it 'monopolized' the ingot market: it

may not have achieved monopoly; monopoly may have been thrust upon it."   n96 Evidently, something more than

market power is required for antitrust condemnation under section 2. That "something more" is the acquisition or

maintenance of monopoly through anticompetitive conduct, as distinguished from growth or development as a

consequence of a superior product, business acumen, or historic accident.   n97 "Anticompetitive conduct" as defined by

the courts may be shown in a variety of ways, notably by proving that that alleged monopolist has engaged in some

form of conduct that itself violates some other provision of the antitrust laws (tying, resale price maintenance, etc.) in an



effort to monopolize.   n98 In addition, unilateral conduct that is legal under most circumstances may be considered

anticompetitive conduct sufficient to prove monopolization when engaged in by a party with market power.   n99 Thus,

under current law, monopolists face greater  [*1068]  restrictions on their unilateral conduct under section 2 than do

other competitors.

 The peculiar economics of software (and particularly Internet software) markets present a real problem for section

2 analysis. The problem has three components. First, applying section 2 to a standardized software market with a single

dominant firm arguably does not fit very well with existing precedent. The factors discussed in Part I above will tend to

drive an unregulated software market to monopoly, at least where the standard adopted is proprietary. While in the

ordinary case control of a market by a single firm may raise section 2 concerns, in this case the monopolist may have

some legitimate claim that its monopoly has been "thrust upon it" and is therefore not illegal under the rule of United

States v. Aluminum Company of America (AlCOA).   n100 Courts have generally exculpated antitrust defendants

whose major offense was possessing an inherent or "natural" monopoly. Thus, the owner of the only newspaper in a

small town,   n101 the only football team in a medium-sized town,   n102 and even the owner of the only facility

currently capable of making a certain product   n103 have defeated antitrust claims against them on the grounds that

their monopolies were "natural."

 In most markets, this hands-off rule has been tempered by greater antitrust scrutiny of the natural monopolist's

attempts to maintain its dominant position. Thus, even a regulated electric utility with a monopoly conferred in part by

government franchise violated the antitrust laws when it denied access to power transmission to towns that wished

[*1069]  to buy their power elsewhere.   n104 Antitrust also seeks to limit the ability of a natural monopolist to extend

its monopoly into other competitive markets, by what is sometimes referred to as "monopoly leveraging."   n105 But in

a standardized market such as Internet software, once the tipping effect gives a particular company a monopoly, that

monopoly is likely to be quite durable. While it will not hold a monopoly position forever, a company in such a position

can keep its market power for sometime with a relative minimum of effort--and without engaging in anticompetitive

conduct designed to maintain or extend market power. This is particularly true if, as Cheesebrough and Teece suggest,

large companies already in the market have an advantage in future standards competitions because consumers will

expect them to prevail.   n106 As the law now stands, courts will not act against a firm that obtains monopoly power

without acting anticompetitively.   n107 Antitrust scrutiny of such a company is likely to be limited to the fringes,

policing certain minor aspects of a defendant's conduct rather than attacking the defendant's dominant position itself.

This seems to have been the fate of the government's notorious action against Microsoft its conduct in the operating

systems market.   n108  [*1070]

 A second problem with applying section 2 to dominant firms in the software industry is one of remedy. Even were

the courts to reverse the long-standing rule and conclude that durable monopoly can and should be attacked by antitrust

regardless of how that monopoly was obtained, it is not at all obvious how to go about applying the antitrust laws to

such a monopolist. Antitrust offers three basic remedies to private plaintiffs--treble actual damages, attorneys' fees, and

injunctive relief against anticompetitive conduct.   n109 Injunctive relief seems inappropriate here, where by hypothesis

there is no anticompetitive conduct to enjoin. The only injunction one can imagine being relevant--one imposing an



affirmative duty on a monopolist to predisclose and license its standards--has repeatedly been rejected by Congress and

the courts.   n110 Treble damages and attorneys' fees are a powerful incentive to private plaintiffs.   n111 But what are a

plaintiff's actual damages? If the plaintiff is a competitor upset that it did not get the dominant position now held by the

defendant, the measure of its injury is simply the revenue it lost by not itself being able to charge consumers a supra-

competitive price. It is hard to imagine a court accepting such a damage theory, even if we set aside the probably

insuperable problem of proving antitrust injury.   n112 Consumers might fare better; they could claim that the dominant

[*1071]  firm had used its market power to overcharge them and that the measure of their injury is the extent to which

the price of the dominant firm's good exceeds its cost. But accepting such a claim is tantamount to declaring ongoing

judicial price regulation of the entire industry, something the antitrust laws have historically been loath to do--and with

good reason.   n113

 Government regulators have an additional remedy in their armory--they can seek structural relief against a

defendant.   n114 Such relief might include an order divesting certain assets, the division of the company into separate

operating groups, or even a flat prohibition against a company participating in a given market (say, an order barring

Microsoft from competing in the market for applications programs).   n115 Yet even this drastic remedy seems futile in

the face of the relentless economics of standardization.   n116 Suppose that antitrust regulators obtain structural relief

against the dominant software provider in a market--that they break it up into several pieces, or even bar the dominant

player from the market entirely. What then? The analysis undertaken in Part II suggests that the firms that remain in the

industry (and new entrants attracted by the potential to set the next-generation standard) will compete for a time, but

that such competition will end with most of the participants driven out of business and the market settling on a new

standard (offered by a new dominant company). Perhaps the antitrust process will begin again at that point,   n117 but it

is hard to see that anything has really been accomplished, particularly given that both interim standards competition

itself and enforcement of the antitrust laws involve significant social costs.   n118

 There are two other possible remedial benefits to section 2 enforcement. First, it may be that the existence or threat

of section 2 actions will be sufficient to deter anticompetitive conduct by standard-setters.   [*1072]  However, it is not

at all clear why section 2 enforcement efforts directed at durable monopolies obtained through normal competitive

means would be effective in preventing anticompetitive conduct. It seems at least as likely that such actions would deter

reasonable, pro-competitive conduct.

 Second, obtaining structural relief against the owners of standards will temporarily (though not permanently) solve

the problem of the durable monopoly, by replacing it with a new standards competition. Whether or not this is a good

thing depends on whether creating such a new standards competition is more efficient than remaining in a durable

monopoly. Certainly such antitrust enforcement would temporarily reduce price-cost ratios, though it would have to be

applied regularly. If timed properly, such relief could also benefit newly-developed, technologically superior products,

by allowing them to compete immediately in a new standards competition. Structural relief would increase wasteful

competition to set the new standard, however, since standards competitions would occur more frequently.   n119

Further, it is not clear that such antitrust-induced standards competitions would produce an efficient product choice,



since the fear of future antitrust action might deter investment in new standard-setting. Whether such relief is worth the

significant costs it would require is doubtful.

 There is a final, more conceptual problem with applying section 2 to dominant firms in markets characterized by

standardization. Historical quibbles notwithstanding,   n120 antitrust law today is fundamentally about enhancing

competition. The classic statement of this rule is that the Sherman Act protects competition, not competitors.   n121 At

least in the long run, the one thing section 2 of the Sherman Act cannot do in an industry such as this is enhance

competition. Monopolists who acquire their power through the work of market forces rather than  [*1073]

anticompetitive conduct will continue to do so as long as the market forces push in that direction. If the end result of

antitrust action is a market which is dominated by a different company, but which is otherwise no more competitive

than it was before the courts intervened, it is reasonable to question the point of the enterprise in the first place.   n122

 For these reasons, I think that if antitrust is viewed as a weapon to be used against entrenched monopolies relying

on a product standard, it is doomed to failure.   n123 It does not follow from this, however, that section 2 should play no

role whatever in Internet software markets. Standards do not last forever; they are periodically replaced by newer and

presumably better standards. This is especially true in the context of the Internet, where the relevant standards

competition sometimes seems to change on a monthly basis. As discussed above, the period during which a new

standard is set is frequently one of vigorous competition between potential standards. While such competition is in some

senses inefficient--parties may engage in wasteful rent-seeking   n124 in order to capture the dominant position, and

consumers of unsuccessful standards may be stranded   n125 --it can also have a valuable market-disciplining effect. At

least in theory, competition to set standards should ensure that the "best" standard available at the time is the one that is

selected.   n126  [*1074]

 Because de facto standard-setting is a high-stakes game--the winner gets a durable monopoly for several years, and

the losers get nothing--participants in this competition may be expected to try to tip the balance in their favor.   n127

Many of these efforts will fall under the category of vigorous competition, something the antitrust laws seek to promote.

For example, companies may compete to offer their product earlier, with more and better features, or at a lower price, in

an effort to convince a critical mass of consumers to adopt it. But companies may also engage in potentially

anticompetitive actions in an effort to become the market leader.   n128 Because the value of being a leader in a

standardized market is sufficiently high, for example, this may be a case where such normally problematic antitrust

theories as predatory pricing and monopoly leveraging actually make economic sense.

 Predatory pricing (pricing a product below marginal cost in an effort to gain market share) is alleged with much

greater frequency than it actually occurs, a fact which has inclined courts and commentators against it.   n129 The

normal problem with predatory pricing claims is that a firm will not price below costs unless it expects to be able to

"recoup" its losses with supracompetitive pricing later.   n130 In a market with low barriers to entry, this strategy is

unlikely to work, since once the predator raises its price, new entrants will compete and drive the prices back down. To

the extent that standardization effects create a significant barrier to entry in software markets once a market standard has

been established, they may make recoupment (and therefore predation) more likely.   n131 Certainly, the conventional



explanation why both of  [*1075]  the main competitors in the Web browser market have offered their products to the

public for free is in order to capture browser market share.   n132

 However, rent-seeking during the competition period may counterbalance this effect to some extent. For example,

if ten firms each know that victory in a standards battle will allow them to reap significant supracompetitive profits,

each will have a similar incentive to predate. This "competitive predation" may drive up the costs each firm would have

to incur to prevail, reduce the market penetration value of pricing below cost, and therefore make predation less

desirable to the firm.   n133 The current market battle over Web browser standards may be an example of such

competitive predation, with both parties giving away their key software in an effort to capture market share and,

eventually, the standard.   n134 If, as Professor Farrell concludes, a standards competition between two proprietary

technologies, both of which may be priced predatorily, should nonetheless tip the market towards the long-run superior

technology,   n135 there is reason to be concerned about predation in this context only to the extent that it is

asymmetric--that is, only if for some reason one firm is much better situated to survive a predatory  [*1076]  pricing

battle. In cases of symmetric competitive predation, where both firms have sufficient resources to engage in the

competition, it is hard to see how consumers will be harmed by the outcome of the competition.

 Symmetric (or even slightly asymmetric) competitive predation presents another, more practical problem for

antitrust enforcement--the problem of knowing whom to sue. Take the Microsoft-Netscape browser battle as an

example. Which of these companies is the dangerous monopolist who must be stopped? The immediate answer from

those schooled in the operating system market may be: Microsoft. But it is Netscape, not Microsoft, that has an 85%

market share today, and it would seem odd to prosecute a fringe competitor in such a market.   n136 People interested in

the industry can spend hours debating who will win this competition; perhaps that fact alone should incline antitrust

enforcers against acting at all.

 Alternatively, it is possible that giving away browsers is seen by both Microsoft and Netscape as an entry into a

market which will eventually be composed of a suite of programs, for many of which the companies could charge. On

this theory, the browser battle is really directed at the so-called "intranet" market--internal corporate networks using

Internet-compliant technology.   n137 Microsoft's recent market approach, for example, seems to involve embedding

Internet applications deeply within its server operating systems, thus linking these two markets more tightly.   n138

Since Microsoft currently does rather better at maintaining market share for operating systems than it does for Web

browsers, some might call this an effort to leverage its monopoly into a new market.   n139

 Monopoly leveraging as an antitrust theory is in a position similar  [*1077]  to predation. The whole idea of

leveraging has been criticized by some commentators on the grounds that monopolists could obtain the same profits

from their existing market as they could from the market they sought to enter.   n140 However, leveraging from a

traditional to a standardized market may make economic sense, because obtaining control at the proper time can result

in a durable monopoly, something that may not be possible in other markets with lower barriers to entry.   n141 An

example of such leveraging may be at work in the Web browser market, where Microsoft managed to convince the

largest private online service provider, America Online, to feature Microsoft's Internet Explorer browser as its primary

Web software. In return, Microsoft offered AOL preferred placement on all future versions of the Windows 95 desktop.



n142 Alternatively, Microsoft might be portrayed as seeking to capture the Web browser market in order to shore up its

control of the personal computer operating systems market. This latter theory is also a claim of leveraging, albeit a more

subtle one: on this view, Microsoft wants to capture the browser market to ensure that its operating system monopoly is

not outflanked by a new generation of computer operating systems integrated into Web browsers.   n143  [*1078]

 During the period of competition to set a standard, antitrust can in theory serve a valuable role as market referee.

By ensuring that the standards competition is resolved on the merits of the competing products, rather than on the basis

of power leveraged from other contexts, this form of antitrust scrutiny would promote social welfare at least to some

extent. This "refereeing" may take the form of actions to enjoin particular acts of leveraging in circumstances where it is

anticompetitive. Alternatively, it could take the much more drastic form of structural relief, blocking leveraging by

removing the defendant from one of the markets entirely.   n144 The market may still be locked into a new standard, but

at least it will be the best possible standard.   n145

 However, even this more limited use of section 2 faces practical problems. Like merger analysis under section 7 of

the Clayton Act, it is extremely time-sensitive. The time to prevent anticompetitive conduct designed to influence a

standards competition is when the conduct occurs, not after the standard has already been set. In the fast-paced world of

the Internet, where the definitions of the market seem to change almost monthly,   n146 well-timed action is especially

important. Unfortunately, antitrust cases are notoriously slow, and the more complex the industry, the slower they seem

to be. Microsoft was investigated for years before a complaint was even filed;   n147 the government's prosecution of

IBM went on for 13 years before being dismissed during trial.   n148 And section 2 enforcers lack even the procedural

advantages enjoyed by their counterparts in merger enforcement: pre-merger notification and approval rules   n149 and

a relatively clear set of guidelines to apply.   n150 As a result, antitrust in the computer industry frequently seems to be

looking backward rather than forward, focusing on the last  [*1079]  generation's monopolist rather than the next

generation's. Unless this problem can be overcome--and it is hard to see how to do so   n151 --the practical utility of

section 2 in this industry may be limited even during the standard-setting period.

 B. Antitrust Treatment of Standard-Setting Organizations

 Not all privately-set standards result from the success of a single firm in market competition. As discussed in

section II above, an alternate means of standard-setting is for potential competitors to get together, perhaps at a trade

association meeting or in a group convened specifically for this purpose, and agree on a single technical standard that

they will each use. Group standard setting has some obvious advantages over de facto standard setting. Notably, the end

result of a group standard-setting process is that a number of different companies can compete to sell products

implementing the standard, thereby offering the hope that at least some competition will occur in the market. Group

standard setting may also promote competition in the development of improvements to the standard, since each of the

competitors may seek advantage over the others by improving the design in ways compatible with the basic interface

specifications.   n152

 Unfortunately, section 1 of the Sherman Act, which prohibits conspiracies in restraint of trade, poses a potentially

significant barrier to standard-setting organizations. Private group standard setting necessarily involves getting



competitors together over a period of time to discuss the technical details of their current products and their plans for the

future. Section 1 historically has been quite hostile to this form of information exchange among competitors, viewing it

(with some justification) as a likely means for facilitating a cartel.   n153 A series of early  [*1080]  cases held that the

exchange of price information by competitors is highly suspect, and may even be illegal per se under section 1.   n154

Even the exchange of non-price information, such as would have to occur in a standard-setting organization, has been

held illegal in certain cases where it may have anticompetitive effects.   n155 And one court considering standard-

setting bodies in the computer software industry has held that any evidence suggesting that the purpose or effect of such

a group is to give its members an advantage over competitors creates a genuine issue of fact for trial under the rule of

reason, despite serious questions about whether the standard had or was likely to acquire any market power.   n156 The

result has been a reluctance among at least some groups to engage in formal standard-setting for fear of antitrust

liability.   n157

 Automatic condemnation of standard-setting organizations under section 1 is unwarranted.   n158 While exchanges

of information between competitors do pose a risk of cartel facilitation in certain circumstances,  [*1081]  particularly

where the industry is already concentrated, those risks are significantly ameliorated in the Internet software context for

three reasons. First, the exchange of information can provide procompetitive benefits the market would not otherwise

provide, by allowing a number of different firms to produce and market competing products compatible with a single

standard.   n159 To the extent that this makes the market for the standard more competitive, it will reduce the price of

the standard and therefore facilitate its wider adoption.   n160 Indeed, in certain industries the need for standardization

is so great that it is impossible to compete effectively without group standardization efforts.   n161

 Second, the risk to competition posed by such an information exchange--that the participating companies will band

together to raise prices and restrict output--is much less disturbing if the alternative to group standard-setting is a de

facto monopoly, rather than robust competition. Finally, the setting of voluntary product standards does not carry with it

the same danger of capture and exclusion that inheres in prohibitory standard-setting organizations (those with the

power to bar a product from the market directly), of the type that were at issue in Allied Tube and similar cases.   n162

The Internet Engineering Task Force (IETF), which sets technical interface standards for the communications functions

of the Internet, is an example of a group standard-setting organization which is clearly necessary and which historically

has posed little or no danger to competition, since it traditionally has not adopted proprietary private standards.   n163

 There is some indication in the caselaw that courts interpreting  [*1082]  section 1 will be flexible in their

treatment of standard-setting organizations.   n164 In one early information-exchange case, Maple Flooring Mfgrs.

Ass'n. v. United States, the Supreme Court held that a trade association that exchanged information in order to promote

product standardization acted reasonably and therefore lawfully, even though the association distributed some general

price data.   n165 The Court distinguished American Column & Lumber, discussed above,   n166 on the ground that in

that case much of the information exchanged could only be used for anticompetitive purposes, while in Maple Flooring

there was a legitimate purpose for the exchange, and the association took some steps to prevent the disclosure of

unnecessarily detailed information.   n167 Further, more recent cases such as Broadcast Music, Inc. v. Columbia

Broadcasting System   n168 have allowed even joint price setting in circumstances in which the collaborative action



was necessary to facilitate market exchange, and thus create opportunities for trade that would otherwise have been lost.

n169 This arguably bodes well for collective action by competitors in a standards-driven industry, since they can argue

that the alternative to joint standard-setting is likely to be monopoly. This more flexible treatment of standardization

efforts must continue if group standardization is to be a viable alternative. In short, in this particular context, the best

thing the antitrust laws can do to promote  [*1083]  competition is not to interfere with industry cooperation.   n170

 Again, however, it does not follow that antitrust has no role in this area. Two types of joint standard-setting

activity in particular may raise antitrust concerns. First, some standard-setting organizations restrict access to the

standard to members of the organization. In industry terms, the standards are "closed" rather than "open."   n171 This

restriction may be problematic if the membership of the organization is only a subset of the full industry, since access to

the standard may be critical to competition. Such a partially-closed group may be able to limit effective competition in

the industry to competition between members of the group.   n172

 Antitrust treats such claims of exclusion from private groups in one of two ways. First, closing the group might be

viewed as a horizontal group boycott or concerted refusal to deal with competitors. While the parameters of the antitrust

prohibition against group boycotts are far from clear,   n173 the Supreme Court's decision in Northwest Wholesale is

instructive. There, the plaintiff sued a wholesale purchasing cooperative that had denied it membership (and

accompanying discounts on products purchased in bulk by the cooperative). The Court nominally applied a per se rule

condemning the joint refusal to deal, but in fact engaged in a rule-of-reason type of inquiry, seeking to determine the

[*1084]  importance of membership to effective competition and whether "the boycotting firms possessed a dominant

position in the relevant market."   n174 The rule against group boycotts has also been applied (again under the rule of

reason) to the New York Stock Exchange, a body which is at least in part a standard-setting organization.   n175

 Alternatively, antitrust might treat access to a standard-setting organization (or at least its interface standards) as an

"essential facility." Under this doctrine, the owners of facilities that are essential to effective competition must make

them available to competitors on nondiscriminatory terms. Thus, the railroads which collectively owned the only

railroad switching yard in St. Louis at the height of the railroad era were required to give all railroads access to the yard

on equal terms.   n176 Similarly, regulated local telephone monopolies must interconnect all long distance carriers on

substantially equal terms.   n177 A similar claim that membership in a standard-setting organization (or at least access

to its work product) was essential to competition in a networked industry arguably would guarantee a "level playing

field" for all competitors.

 It is not clear which of these two legal theories would apply in the case of the Internet. The essential facilities

doctrine has been roundly criticized as overbroad. Professor Areeda called it "an epithet in search of a limiting

principle."   n178 And the vast majority of essential facilities claims are rejected by the courts, even in circumstances

where control over a facility confers a substantial advantage upon a competitor.   n179  [*1085]  Further, a decision to

apply the essential facilities doctrine to standardized industries would offer no way to distinguish group standards from

individual standards, and therefore could dramatically expand the scope of antitrust intervention in the market.   n180

Group boycott claims, by contrast, do attempt to distinguish concerted action to boycott a competitor (which is subject

to section 1 scrutiny)   n181 from unilateral refusals to deal (which are generally legal).   n182 However, recent cases



such as Northwest Wholesale suggest that the law of group boycotts is converging with the rule on essential facilities,

and that a group boycott will not amount to a section 1 violation unless the plaintiff has been denied effective access to

the market.   n183 Further, vigorous application of the antitrust laws to require access to standards groups may

discourage group standard-setting altogether, since companies may be unwilling for a variety of reasons to discuss their

product plans with certain competitors.   n184

 While the issue is not free from doubt, the use of antitrust doctrine to compel access to a standard-setting

organization should probably be rare.   n185 Not every organization which attempts to set industry standards  [*1086]

must be open to all members.   n186 This does not mean that standard-setting organizations should never be forced to

open their doors, however. While there are good reasons to limit the use of the essential facilities doctrine, efforts to

control a highly standards-driven market which appear likely to succeed may well be appropriate cases for application

of the doctrine.

 A second type of anticompetitive behavior by participants in a standard-setting organization may be more

amenable to antitrust treatment in certain circumstances. That behavior is the "capture" of a standard-setting group by a

particular participant. In the context of Internet software markets, the most likely means of capturing a standard is by the

strategic use of intellectual property rights.   n187 Two examples should suffice.

 In 1992, the Video Electronics Standards Association (VESA) adopted a computer hardware standard called the

VL-Bus standard, which governs the transmission of information between a computer's CPU and its peripheral devices.

n188 Each of the members voting to adopt the standard, including Dell Computer Corporation, was required by VESA

rules to affirm that they did not own any patent rights which covered the VL-Bus standard.   n189 Dell's representative

did in fact make such a statement. Nonetheless, Dell asserted a patent against other VESA members for using the VL-

Bus standard eight months later, after the VL-Bus standard had been widely adopted. By working to adopt as a group

standard a technology Dell allegedly knew was proprietary,   n190  [*1087]  Dell could obtain the help of its

competitors in establishing a standard which it would ultimately be able to control. While the VL-Bus standard has little

to do with the Internet, and indeed is no longer in common use even in PC design, the problem is instructive because the

IETF has historically required the same agreement by participants not to assert intellectual property ownership of

Internet standards.   n191

 The second example involves a common standard for file exchange of graphics over the Internet--the "GIF"

standard.   n192 No official group set GIF as a standard; rather, after it was released by Compuserve in 1987, GIF was

apparently free for all to use and was gradually adopted by a number of Internet users (as well as developers of

extension programs) during the late 1980s and early 1990s. Unisys Corporation obtained a patent in 1986 which

arguably covers the compression algorithm used by the GIF standard (the LZW patent). Unisys kept largely silent about

the patent while the GIF standard gained market share--whether intentionally or because they were unaware of the

GIFLZW overlap is unclear.   n193 In 1994, it asserted the patent against Compuserve and others who transferred

graphics over the Internet using the standard.   n194 Unisys' actions with respect to the LZW patent were arguably

intended to have an effect similar to Dell's. Though Unisys made no affirmative representation that the standard was not



proprietary, its silence during the crucial period of standards competition allowed it to take a more mature industry by

surprise.

 The competitive harms of this form of capture are relatively clear.   [*1088]  Not only does the capturing party end

up with exclusive control over the market standard, converting a group standard-setting process into a de facto one, but

the capturing party can use the group standard to achieve a dominant position it could not have attained in an open

standards competition. Had Unisys or Dell announced up front that the standards they were backing were proprietary, it

is unlikely that the affected industries would have chosen those standards. At the very least, those standards would have

faced stiffer competition than they did.   n195

 The most likely avenue of antitrust attack against such capture does not involve section 1 at all but rather is an

attempted monopolization claim under section 2.   n196 Attempted monopolization has three elements--intent to

monopolize, anticompetitive conduct in furtherance of that intent, and a dangerous probability of success.   n197

Assuming the failure to disclose relevant intellectual property rights was intentional and not an oversight, the first

element should be easy to satisfy.   n198 Efforts to capture an industry standard in any given case would constitute

anticompetitive conduct precisely in the situation where those efforts are likely to threaten monopolization--that is,

where the standard being set is one which will likely dominate the industry.   n199 Market  [*1089]  power may be the

necessary result of patent enforcement in some cases, while in others the patent owner's control over the market stems

from a failure of information in the market, a failure which the patent owner herself has induced.   n200 While the fact

that the antitrust defendant does own intellectual property rights governing the technology suggests some caution in

applying the antitrust laws,   n201 the mere possession of an intellectual property right will not protect its owner from a

charge of dominating a market by extending the scope of that right.   n202 In the Dell case, the FTC entered into a

consent decree in which Dell agreed not to assert its intellectual property rights in the VL-Bus.   n203 To date, the

Unisys case has not been litigated.

 Of course, not all patents covering standards will necessarily be  [*1090]  anticompetitive. While one approach to

standards is to require them to be intellectual property-free (IETF's approach, at least until recently), intellectual

property can coexist with procompetitive standard-setting. For example, ANSI and other groups do not require that an

intellectual property owner give up any claim to a standard, but merely that they license their intellectual property rights

on a reasonable basis. Other examples of reasonable and even procompetitive uses of intellectual property in the

standard-setting context are possible.   n204 It is only in that subset of cases where the patent is used as a competitive

weapon that concerns about market control are implicated.   n205

 Even where an act is anticompetitive, it is possible to argue that application of the antitrust laws is not warranted to

the extent that nonantitrust legal principles can more effectively be brought to bear on the same conduct.   n206 In the

particular context of the Dell case, there are several possible alternatives to antitrust analysis. First, Dell's nondisclosure

of its patent violated a rule of the standard-setting organization requiring disclosure of intellectual property rights. As a

result, some commentators have argued that a breach of contract claim is the appropriate response to Dell's actions and

that invoking antitrust is unwarranted.   n207  [*1091]  It is not clear that this argument has much force in the Dell case.

First, not all of the parties injured by Dell's action were members of VESA, and non-members presumably lack standing



to sue for breach of contract.   n208 Second, the damages for breach of such a contract may be limited in ways that

mean Dell would not have to compensate even VESA members for the full value of the competitive harm they have

incurred.   n209 Finally, not all organizations have such a rule, and in some cases (such as the Unisys GIF standard)

there is no contract at all.

 Alternatively, it is possible that Dell could be liable to VESA or its members on some sort of fraud or

misrepresentation theory. This is perhaps more promising than contract, in that it offers plaintiffs the possibility of

recovering their actual damages. But a fraud theory must of necessity be based on some duty to the plaintiff, which

would seem to preclude suits by consumers or by nonmembers of the group.

 Perhaps a more likely approach is to try to solve the problem within the confines of intellectual property law. A

rule requiring compulsory licensing in such cases would solve the problem, but intellectual property law has historically

rejected compulsory licensing in most circumstances.   n210 A final non-antitrust approach to the Dell problem is to

apply the doctrine of equitable estoppel. There are a number of precedents suggesting that companies who fail to

disclose a known patent to a standard-setting group may be estopped from later asserting that patent against members of

the group once they have adopted the patented technology as a standard.   n211 One such case even involves fail-

[*1092]  ure to assert a patent during a de facto standards competition, and is therefore potentially applicable to the

Unisys GIF problem.   n212 To the extent that equitable estoppel will prevent enforcement of intellectual property rights

in such a situation, it would appear to accomplish the same goals as antitrust action. However, the uncertainty associated

with this rule   n213 suggests continued antitrust vigilance in this area, at least as a backstop.
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refusing to deal with a competitor is generally perfectly legal, see Olympia Equip. Leasing Co. v. Western Union Tel. Co., 797 F.2d
370 (7th Cir. 1986), a dominant firm that has a history of dealing with its competitor may be obliged to continue to do so. This result
is somewhat puzzling.

n100 148 F.2d at 429; accord Grinnell, 384 U.S. at 570-71; American Tobacco Co. v. United States, 328 U.S. 781, 786 (1946).

n101 See, e.g., Union Leader Corp. v. Newspapers of New England, 284 F.2d 582 (1st Cir. 1960).

n102 See American Football League v. National Football League, 323 F.2d 124 (4th Cir. 1963).

n103 See Ovitron Corp. v. General Motors, 295 F. Supp. 373 (S.D.N.Y. 1969). In that case, however, the court went on to hold
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