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For those looking into the American system of political party financing from the outside, the combination of labyrinthine rules and amorphous constitutional constructs appears unique and bewildering.  The complexity of the rules and impenetrability of the guiding concepts, however, grow from the peculiar place of political parties and political money in the American constitutional design.  Indeed, the “problem” of party financing can serve as a lens through which to view the distinctness of America’s regime of political regulation.  This chapter attempts to analyze this problem in a way that highlights the unique features both of the constitutional law of American party finance and of the relevant parts of the political system that produce it.
Beginning with an explanation of the constitutional law of American party financing, this chapter describes a continuing clash between grand American values of free speech and clean government.  Parties, on the one hand, occupy a constitutional space of sacred First Amendment activity (that is, speech and association), and on the other, they have historically served as repositories for anti-democratic tendencies of corruption, oligarchy, disfranchisement and patronage.  Regulations of party financing and the related constitutional jurisprudence have attempted to control the excessive tendencies of parties while, at the same time, they try not to undermine parties’ core functions.  Second, this chapter explains the difficulty of fitting party financing into the dominant mode of constitutional argument over campaign finance which limits the discussion to a state interest in combating actual or apparent corruption and creates a bright line between contributions and expenditures.  It then moves to a description of the structural features of the American party system that present unique difficulties when it comes to regulating party financing.  Parties exist vertically at every level of American federalism, horizontally in the executive branch and two houses of the legislature, and functionally in the formal party apparatuses and the less formal groupings of party adherents.  Because the American party system is porous and decentralized, regulating party financing poses both insurmountable burdens and unique constitutional risks.  The paper closes with a discussion of whether recent reforms of American party financing have weakened political parties, as many had warned.  Measuring party “strength” – let alone the effect of reforms on that strength – turns out to be a difficult task.  Recent reforms may have weakened parties according to some measures while strengthening them according to others and, perhaps more accurately, have shifted power in the party system away from some incarnations of the party and toward others.

WHERE WE ARE AND HOW WE GOT HERE: 
THE LAW OF AMERICAN PARTY FINANCE
To understand the current regime of regulation of party financing one needs to understand the constitutional limits the courts have placed on laws that seek to regulate money flowing into and out of political parties.  Although the next section will challenge the reasoning of the relevant caselaw, a few fundamentals are useful to understanding why the current legal regime looks the way it does.  The relevant constitutional constraints include the bright-line distinction between campaign expenditures and contributions, the treatment of parties as similar to other interest groups, and the overarching importance of preventing actual or apparent corruption as the only court-sanctioned state interests for regulation of campaign finance.
The Expenditure-Contribution Distinction

Since the landmark decision in Buckley v. Valeo,
 the courts have drawn a bright line between expenditures, which implicate core political speech and receive the strictest constitutional scrutiny, and contributions, which do not.  Constraining an individual’s expenditure of money restricts the actual amount of speech uttered, the argument goes, and independent expenditures do not pose the same threat of corruption as do financial transactions between a contributor and a candidate.  In contrast, the Court has considered contribution restrictions as primarily implicating the freedom of association between the contributor and candidate and implicating speech by proxy.  In other words, contributions enable the candidate’s speech, but by themselves contributions only express a generalized message of support (“I support X candidate”).  That message remains intact so long as one retains the ability to contribute something to the candidate, and the Court has not viewed such a message as amplified by the amount an individual could contribute.  Finally, contribution restrictions target the interaction between a contributor and a candidate and are therefore better tailored toward preventing corruption or its appearance than are expenditure restrictions.  Contribution limits prevent large amounts of money from changing hands and reduce the possibility that campaign contributions will buy political favors (that is, quid pro quos).
Political parties can serve as contributors, recipients of contributions or as organizations that make expenditures.  Consistent with the general constitutional distinction, the courts have upheld regulations of both contributions to the political party or contributions from a political party to a candidate, while striking down regulations of party expenditures.
  However, because some party expenditures are not truly independent – that is, some kind of joint agreement or concerted action often exists between the party and a candidate – the courts treat those “coordinated expenditures” as if they were contributions, which can therefore be regulated.  As will be discussed in the next section, political parties pose unique conceptual difficulties for the anti-corruption rationale that undergirds American campaign finance jurisprudence.  Suffice it to say for the moment, however, that the Court has viewed parties as potentially corrupting of candidates, as possibly corrupted by contributions, but as non-corrupting when they spend money independently.
A special corporate and union exception exists to the general rule dividing unprotected contributions from protected expenditures.  Because of judicial recognition of their potential to corrupt the democratic process, corporate and union treasury money can be banned outright – that is, the Constitution does not prevent the state from banning contributions or even expenditures of corporate or union treasury funds.
  Therefore, the Court has upheld laws that ban corporations from using their treasury money to make contributions to candidates or parties and upheld laws that ban corporations from making expenditures on candidate-specific advertising close to an election.
The Primacy of the State Interest in Combating Corruption or its Appearance

Within these constitutional guidelines, the state can limit contributions to candidates and parties as well as limit independent expenditures by corporations and unions for two reasons only: to combat corruption or the appearance of corruption.  From Buckley v. Valeo to McConnell v. FEC, the Supreme Court has never sanctioned alternative interests – beyond the actual or apparent corruption rationales – as constitutional justifications for regulating campaign finance.  What the Court has meant by “corruption”, however, has vacillated somewhat over time and between contexts.  Buckley clarified that this notion of corruption included political quid pro quos but extended beyond simple bribery by way of campaign contributions.  It extends to “undue influence on an officeholder’s judgment”
 as manifested in “the broader threat from politicians too compliant with the wishes of large contributors.”
  “Corruption is a subversion of the political process. Elected officials are influenced to act contrary to their obligations of office by the prospect of financial gain to themselves or infusions of money into their campaigns.”
   “Just as troubling to a functioning democracy as classic quid pr
o quo corruption is the danger that officeholders will decide issues not on the merits or the desires of their constituencies, but according to the wishes of those who have made large financial contributions valued by the officeholder.”
  In the special case of corporate expenditures, corruption has expanded to include “the corrosive and distorting effects of immense aggregations of wealth that are accumulated with the help of the corporate form and that have little or no correlation to the public’s support for the corporation’s political ideas.”
  
The anti-corruption interest is not limited to actual evidence of these modes of political distortion or undue influence; it extends to the appearance of corruption as well.  In the Buckley Court’s words: “of almost equal concern as the danger of actual quid pro quo arrangements is the impact of the appearance of corruption stemming from public awareness of the opportunities for abuse inherent in a regime of large individual financial contributions.”
  For example, the sale of access for campaign cash, regardless of the effect on actual policy or votes, creates an appearance that “money buys influence”
 even if the dots between a campaign contribution and a representative’s vote cannot be connected. The state has an interest in avoiding these ugly appearances because “public awareness” of the mere opportunity for influence could erode public trust in representatives and representative institutions. “Congress could legitimately conclude that the avoidance of the appearance of improper influence ‘is also critical . . .  if confidence in the system of representative [g]overnment is not to be eroded to a disastrous extent.’”

In furtherance of these interests in combating actual or apparent corruption, Congress enacted and later amended the Federal Election Campaign Act (FECA) and then two years ago enacted the Bipartisan Campaign Reform Act of 2002 (BCRA) to close loopholes that were discovered or carved into the earlier law.  The history of American campaign finance law can be seen as a series of stages of legislative innovation, followed by judicial and sometimes administrative modification, accompanied or succeeded by exploration on the part of entrepreneurs seeking to get around these new legal constraints, followed by another round of legislation to plug up loopholes discovered or created in the extant regulatory regime.  The most recent round of reforms focused on political parties, which had become the avenue of choice for otherwise prohibited contributions to candidates, particularly from corporations and unions.
The Bipartisan Campaign Reform Act (BCRA)
Acting within the constitutional constraints described above, Congress passed and the President signed the Bipartisan Campaign Reform Act of 2002.  The limits entailed in the new law are depicted in Table I.  One of the law’s primary targets was so-called “soft money”, which refers principally to corporate and union treasury money that influenced federal elections through contributions to political parties.  Political parties spent soft money on party-building activities, which often included candidate-specific television advertisements that promoted favored candidates or attacked their opponents.  BCRA attempted to choke off corporate and union treasury money from the national parties, limiting both the parties’ acceptance and spending of such funds, while also ensuring that all contributions by individuals and interest groups (known as “hard money”) would be made within strict limits.

As it banned soft money, BCRA raised the hard money limits.  An individual can now contribute $2000 per election (that is, for both primary and general election) to a candidate; $25,000 per calendar year to a national party committee, and $10,000 per year to a state party committee’s federal account (that is, the state party’s trough of money used for federal election purposes).  However, an individual can only give $95,000 in the aggregate over two years to federal candidates and parties combined.  Political Action Committees (PACs), which are interest groups that ordinarily organize to support multiple candidates in an election year, can give $5000 per election to a Senate, House, or Presidential candidate, $15,000 per calendar year to a national party committee, and $5,000 per calendar year to a state party committee’s federal account.
In addition to these restrictions on the sources and amount of money that can flow into the party, the law places limits on how much money can flow out of the party to the candidate.  National party committees can give $35,000 per year (adjusted for inflation) to a Senate candidate, and $5,000 per election to each House candidate and Presidential candidate.  State parties can contribute $5,000 per election to House, Senate, and Presidential candidates.   However, these contribution limits are largely meaningless, since most party activity in a candidate’s campaign is done through coordinated expenditures, which are limited through complex inflation adjusted formulas pegged to 1974 dollar limits, or independent expenditures which are unlimited.  For a given Senate race, for example, both the national party committee and the state party committees can make coordinated expenditures in an amount totaling two cents (adjusted for inflation) times the voting age population of the state.  The limits range from $74,620 (for the ten least populated states) to $1,944,896 for California.  Such expenditures are effectively contributions since the party and the candidate agree on how the money should be spent.  Furthermore, even once the coordinated spending limit is reached, both state and national parties can still make unlimited independent expenditures for the benefit of their candidates, owing to the Supreme Court’s decision referenced above that held such expenditures as protected by the First Amendment.
Table I.  Contribution and Expenditure Limits for Federal Races
	Regulated Activity
	National Party Committees
	State Party Committee 

(federal accounts)

	Personal Contribution Limit to Party Organization
	$25,000/year for each national committeea
	$10,000/year to each state or local party committeea

	Aggregate Personal Contribution Limits
	$57,500 every two years, less the amount donated to PACsa
	$37,500 every two yearsa

	Political Action Committee (PAC) Contribution Limit to Party Organization
	$15,000/year
	$5,000/year

	Source Restrictions
	corporations and unions: from segregated funds (PACs) only
	corporations and unions: from segregated funds (PACs) only

	Contribution Limit:

Party Organization to Senate Candidate
	$35,000/electiona from national party committee and Senate campaign committee combined; additional $5,000/election from Congressional campaign committee
	$5,000/electiona

	Contribution Limit:

Organization to House Candidate
	$5,000/electiona by each national party organization (national party committee, Senate campaign committee and Congressional campaign committee)
	$5,000/electiona

	Independent Expenditure Limit
	Unlimited
	Unlimited

	Coordinated Expenditure Limit: Organization to Presidential Candidate in General Election
	approx. $16 million for the 2004 election
	(state coordinated expenditures are deducted from national party coordinated expenditure limit and must occur with national party committee permission)

	Coordinated Expenditure Limit: Organization to Senate Candidate
	Two centsa times the voting population of the state (range from $74,620 to $2,000,000, for the 2004 election)
	Two cents a times the voting population of the state (range from $74,620 to $2,000,000, for the 2000 election)

	Coordinated Expenditure Limit: Organization to House Candidate
	$37,310a for 2004 election ($74,620 for states with only one representative)
	$37,310a for 2004 election ($74,620 for states with only one representative)


Doctrinal Difficulties

This set of somewhat bizarre and incongruous regulations flows from the constitutional doctrine described above.  On the one hand, parties are like candidates, such that contributions to them can be regulated in order to prevent corruption.  On the other hand, parties are like outside groups in that their contributions may corrupt candidates, but their independent expenditures are uncorrupting, unregulable, and constitutionally protected.  But what does it mean for a party to corrupt a candidate?  And how might a contributor corrupt a party?  These are difficult, but central, questions that the courts have only begun to answer.  Three different notions tying corruption to political parties have emerged in the caselaw -- corruption of the party, corruption by the party, and corruption through the party.  Figure A depicts these concepts graphically.  The solid arrows represent contributions or coordinate expenditures, the dotted arrows represent independent expenditures.
Figure A. Corruption of, by, and through the Party
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Corruption of the Party
Corruption of the party occurs when contributors gain influence over a party due to their campaign contribution or expenditure.  If the state has an anti-corruption interest in regulating contributions to a political party for the party’s own benefit, it must be because the party, like a candidate or officeholder, controls some measure of state power that can be used for the contributor’s benefit.  Just as an officeholder can help pass a bill, get someone a patronage appointment or contract, or otherwise dole out official favors, so too a party and its leaders, the argument goes, can use their formal and informal powers to pay back contributors for their generosity.  It is essential to understand that this type of corruption does not depend on how the political party spends the money it receives. The assumption here is that the mere donation of funds to the party will make the party beholden to the contributor and likely to use its influence to pay the contributor back.


Assuming for the moment that “the party” is a definable and identifiable entity, what does it mean for a contributor to have “undue influence” over the party?  Of course, the notion of undue influence is a problem, in general, for campaign finance law, because it assumes that a baseline amount of “due” influence exists.
  Undue influence does not mean merely unequal influence: candidates’ family, friends, and constituents, let alone the leaders of industry and interest groups, will have greater influence than the average voter.  Rather, in the rhetoric of campaign finance, influence becomes “undue” when the recipient feels beholden to the contributor because of the money the contributor donates to the campaign.  

In the case of corruption of a political party, though, the concept of undue influence becomes even more problematic.  How much influence should an average voter or party member have over a party?  How do we know when a contribution has purchased excessive influence?  And most important, how do we know when and how the party has paid back the contributor?  The paradigmatic case of undue influence over a candidate comes in the form of money for votes on bills.  When it comes to undue influence over a party, the forms of possible “payback” depend on the dimension of the party to which one pays attention.  In theory, the party organization could pay the contributor back by giving the contributor access and influence over party operations, by allowing the contributor to place a thumb on the scales when it comes to nominating decisions, or by changing a platform plank according to the contributor’s wishes – e.g., dropping handgun reform from the platform once the NRA ponies up.  

When reformers concentrate on corruption of a political party though, they usually focus on the party-in-government.  Under this view, the party pays the contributor back by using its governmental arm to push through or obstruct legislation, redirect patronage, or otherwise make use of the formal machinery of government to satisfy contributor demands.  A contributor gives money to the chairman of the Democratic National Committee (DNC), for example, and in return, he urges Democratic members of Congress to vote in certain ways, telling them it would be good for the financial health of the party.  There might be several variants of this type of party corruption, but the formula is simple:  contributor gives to party leader, party leader coerces/urges representatives in government to cater to contributor’s wishes.


Sometimes the representative from the party organization might be an unelected official, such as the leader of the DNC, but the leader could also be an elected official, such as the President or the members of Congress that lead their parties’ respective congressional campaign committees.  In return for the contribution to the party organization, not only might the elected officials, who lead the party, pay the contributor back with their own votes etc., but they might be able to use the carrots and sticks that come with their leadership position to coerce their colleagues to satisfy the contributor’s demands.  Indeed, contributors might find that contributions to party leaders are the most efficient way to gain influence over legislation.  If a contributor is concerned about obstructing certain pieces of legislation, why should she waste time giving small contributions to many candidates when she could place a large check in the hands of someone who controls committee assignments for half the House?  Such contributions have presumably become more effective in recent years as party leadership in the Congress has became more hierarchical and power more concentrated among a few members.
Corruption by the Party

Corruption by the party occurs when a party uses its financial clout so as to gain undue influence over its candidates or officeholders.  Corruption by the political party entails a wholly different dynamic and set of concerns than corruption of the political party.  In this context, the constitutional debate revolves around undue influence of party leaders over members of the party-in-government due to party leaders’ control of party contributions to candidates.  In other words, the leaders’ control of party pursestrings allows them to extort votes out of incumbent officials who depend on party money to run an effective campaign.  Reformers point to this type of corruption to justify limits on party contributions to the candidate or expenditures on behalf of the candidate.


As the focus shifts from the contributor’s corruption of the party to the party’s corruption of its candidates, parties assume the qualities of interest groups, corporations, or other outsiders with the potential to corrupt the candidates beholden to them.  The idea of party corruption of candidates may seem a bit bizarre at first, but the view has gained several adherents at the Federal Election Commission (FEC), in the judiciary, and among good government groups.  As Justice Stevens explained in his dissent in Colorado Republican I, the “interdependency [between a party and a candidate] creates a special danger that the party—or the persons who control the party—will abuse the influence it has over the candidate by virtue of its power to spend.”
  In describing and agreeing with the FEC’s position in Colorado Republican II, the dissenting judge in the Tenth Circuit panel explained: “limits on party contributions are necessary to prevent unscrupulous party officials from furthering their pet interests, thereby corrupting or appearing to corrupt the legislative process.”
 And as one Supreme Court amicus brief put it in Colorado Republican II:

When individual members of Congress become increasingly powerful within the institution, not by virtue of their legislative abilities and achievements, but instead because of their control of the campaign spending decisions of the political parties, there is a potential for a corruption of the democratic processes. Individual members of Congress may become afraid to buck the pet interests of individual party leaders, even when the party itself lacks a firm position on the issue.

Under this view, the state’s interest in preventing party corruption of candidates justifies setting limits that force candidates to fund their campaigns from individuals and organizations.  Just as one corporation, interest group, or contributor should not have undue influence over a candidate, the argument goes, so too the financial voice of the party should not be the loudest one the candidate hears.


This view of parties as just another type of organization with excessive influence due to campaign contributions has some obvious problems.  Unlike other interest groups, parties exist to have influence over their candidates.  Campaign finance issues aside, political parties remain the principal organizing entity both for elections and for legislatures.  Candidates usually must be nominated by the party members or the party organization, they run under the party label in the general election, and once elected, they 

become part of the party’s caucus in the legislature, which itself organizes leadership positions, committees etc. along party lines.  If parties’ undue influence over their candidates is a problem, then parties, not money, is the problem.


To understand the deficiencies of the corruption-by-parties argument, one must first realize that the argument does not depend at all on the source of the party’s funds.  In other words, a party can corrupt a candidate under this theory even if its funds are “clean” – part of a state funding scheme, a bake sale or whatever.  All that matters is that the party has “too much influence” because of the money it might contribute to a candidate’s campaign.  Undue influence manifests itself when representatives vote with the party, subordinating their conscience or constituents to the campaign cash value of a party vote.  Defection from the party line, under this view, entails more than the cost of losing favor in the party’s eyes; it comes with the risk that the party might withhold funds from a reelection campaign or even worse, throw its financial weight behind an opponent in the primary.
Corruption Through the Party

Most reformers would argue the real problem with parties and money is not corruption of or by the party, but corruption through the party: that is, the use of parties as mere conduits for the transfer of cash from contributor to candidate.  By treating the parties as mere bank accounts into which contributors deposit and candidates withdraw, contributors use parties to get around the restrictions on individual contributions to candidates.  In both Colorado Republican II
 and most recently in McConnell v. FEC the Court found the conduit corruption argument to be the most persuasive justification for regulating party participation in the funding of campaigns.  
The concept of conduit corruption is not uniquely applicable to political parties.  In theory, any individual or organization could serve as a transit point for contributions en route from contributor to candidate.  The Court in Colorado Republican II said as much: 

[W]hether they like it or not, [parties] act as agents for spending on behalf of those who seek to produce obligated officeholders. . . . [T]his party role, which functionally unites parties with other self-interested political actors, . . . accordingly, provides good reason to view limits on coordinated spending by parties through the same lens applied to such spending by donors, like PACs, that can use parties as conduits for contributions meant to place candidates under obligation.

In fact, because of their uniquely close relationship to candidates, parties are in the best position to serve as conduits for contributions. They have developed elaborate tallying systems and various other legal equivalents to winks and nods to keep track of which party funds were raised by and are therefore deserved by which candidates.
  It would be difficult to disagree with the proposition that insofar as direct contributions corrupt a candidate, indirect contributions going through a party conduit can do so almost as well.

The basic problem with the conduit corruption argument is conceptual, not empirical, however.  It runs into difficulties when it is used to justify restrictions on the flow of money both into and out of the party conduit.  Once the flow of money is restricted at one end of the party conduit, the state’s interest in combating corruption at the other end vanishes.  A simple example might help prove the point.  Suppose a campaign finance law limits individuals to contributing $2,000 to candidates and $8,000 to a party and limits parties to contributing $40,000 to candidates.  The total amount of potential corruption of a candidate per donor would be $10,000 ($2,000 + $8,000).  However, because the party is limited in how much money it can reroute, only five donors could achieve that level of corruption (5 x $8,000 = $40,000).  After the fifth donor gives as much as he can, the sixth donor (and every donor thereafter) can only give $2,000; any money given to a party that has maxed out its contribution to the candidate is wasted as far as the contributor is concerned and free of corrupting potential as far as the candidate is concerned.  The cap on party contributions, therefore, forces donors to compete against each other to squeeze through the party conduit to get to the candidate.  This competition would occur even if the $8,000 limit on contributions to political parties were to disappear.

Where the Justices Stand

Three basic schools of thought have emerged on the Court when it comes to fitting parties into the corruption-preoccupied framework of the constitutional law of party finance.  The prevailing view of Justices David Souter, Sandra Day O’Connor, and Stephen Breyer treats political parties as just another species of interest groups, deserving no special constitutional protections nor subject to special burdens.  Thus, the decisive plurality on the Court has interpreted the First Amendment as guaranteeing a party’s right to make unlimited independent expenditures in support of a candidate
 while allowing restrictions on contributions from the party to the candidate that serve to combat real or apparent corruption.
  For these three, the danger of corruption lies principally in the use of parties as passthroughs for otherwise prohibited contributions to candidates – “conduit corruption” or “corruption through the party.”  Under this view, parties exist as bank accounts or, less affectionately, money launderers: contributors deposit and candidates withdraw.
The two other camps on the Court treat political parties as having a special role in campaigns and a unique relationship to candidates that earns them different treatment than that for other groups.  For Chief Justice William Rehnquist and Justices Anthony Kennedy, Clarence Thomas, and Anthony Scalia, parties’ special relationship or the “practical identity of interests”
 between parties and candidates argues for greater First Amendment protection of political parties, since their speech is constitutionally indistinguishable from that of their candidates.  As Justice Thomas put it, “The very aim of a political party is to influence its candidate’s stance on issues and, if the candidate takes office or is reelected, his votes.”
   Somewhat in tension with this position, those four tend to support the idea that money passed through the party is cleansed of corrupting potential because parties sever the link between contributor and candidate
 – that is, they dispute the idea of conduit corruption or corruption through the party.  If officeholders look with favor on those who contribute to their party, they do so not for their own benefit but for the “good of the team”, under this view.  That variant on the traditional quid pro quo arrangement is sufficiently attenuated in the party context to fall beyond the notion of corruption, these Justices argue.
For Justices Stevens and Ginsburg, in contrast, the special nature of parties justifies greater regulation given the unique corruption risks the party-officeholder relationship poses.  A contributor may more efficiently gain disproportionate influence over the policy-making process by giving a large contribution to a party at the behest of a party leader who can guarantee to whip groups of votes on the contributors’ favorite bills.  Indeed, under this view the party’s financial clout – whatever the original source of its funds – poses a problem of undue influence of the party over its candidates: that is, corruption by the party.  The awesome financial power of parties, under this view, threatens the independence of legislators and can tip the balance in favor or against a decision to take official action on legislation.  With the power to pull the plug on a candidate’s campaign by refusing to spend money in the race may come the power to induce an elected official to toe the party line when her conscience or constituents might lead to a different result.

WHO AND WHAT IS THE PARTY
The American party finance “problem” is as much a product of constitutional structure as it is constitutional doctrine.  The party system mirrors the political system in its division among branches and levels of government.  It also is archetypically American in the diffusion of power not only among the formal institutions but also among less formal groups in American civil society.  Whereas in other countries one might more easily point to the party leader or even the party’s headquarters, in the American system parties exist as networks of groups and institutions inside and outside of government.  One of the goals of this discussion of party multidimensionality and campaign finance is to emphasize the often-made argument that entrepreneurial campaign contributors will always find some way to direct money into some part of the party system despite particular regulations.  In listing the many dimensions and possible entities eligible to be called “the party,” however, the discussion also draws attention to the possible tradeoffs of a campaign finance system that directs money toward one type or dimension of a party and away from others.
  The multiple dimensions of parties are depicted in Table II. 
V.O. Key’s Three Dimensions of Party

Political scientists have often described American political parties as consisting of three parts: the party organization, the party-in-government, and the party-in-the-electorate.
  A party organization, such as the Democratic National Committee, consists of professional political workers whose job is to build the party and further its interest both during and between elections.  The party-in-government refers to elected or appointed officials at all levels of government, such as the members of the House Democratic Caucus and Republican Conference or even the President himself.  Finally, the party-in-the-electorate refers to the party rank-and-file whose major activity in relation to the party is voting in primary elections, supporting the party’s candidates in the general election, and maybe giving a contribution to the party every once in a while.  As Key himself recognized, no subpart of the party is hermetically sealed from the other.  All members of the party organization and party-in government are also members of the party-in-the-electorate, for example. 
Campaign finance reformers are principally concerned with restricting the influence of “outsiders,” including members of the party-in-the-electorate, on the party-in-government.  The party-in-the-electorate or some subsection of it, under this view, can be a source of undue influence through excessive contributions.  Those who fear corruption-of-the-party or corruption-by-the-party seek to limit the electorate’s (and others’) financial influence over the organization or the organization’s influence over the party-in-government.  What might be described as the purist reform position tends to argue that the influence of any arm of the party over another should never be due to the exercise of financial clout.  Votes, persuasion and mobilization are the proper tools of intraparty influence; money is not.
The Federalism Dimension


The existence of different levels of government and corresponding elections presents formidable obstacles to the effective regulation of political party financing.  Because federal election law regulates the financing of federal elections, the mere existence of state elections and parties creates inevitable difficulties for any federal regulatory regime.  Parties in all three of V.O. Key’s forms exist at the federal, state, and local level, and each level of the party can influence elections in another.  The daunting challenge presented to any scheme of federal regulation is to regulate each level of the party, but only insofar as that level of the party participates or affects federal elections.


Indeed, the “federalism problem” helped puncture the soft money loophole into the pre-BCRA campaign finance regime.  Several states allowed corporate and union contributions to state political parties, which federal law generally prohibited to candidates for federal office and which the national parties could use only for certain “party building” activities.  Thus, for state elections, permissive state laws applied, and for federal elections, the more restrictive federal law might apply.  The question then arose how to classify state party expenditures that helped the party in all of its manifestations.  Because state parties wear different hats depending on whether they are trying to influence a federal or state election, how does one know which hat they are wearing (and how they should be regulated) when their actions assist all components of the party at the same time?  The existence of federal, state and local parties – each with a distinct claim to First Amendment protection
—necessarily leads to over and underinclusive regulation of each dimension of a political party.  No law can be written with sufficient specificity such that it regulates parties in one electoral sphere without somehow impeding their activities in another one, or such that it captures the universe of contributions and expenditures that a party can make even when it is acting within the relevant electoral context.  
With respect to soft money and state parties, the most recent law (BCRA) errs on the side of overinclusion – meaning that in its attempt to regulate state parties in their federal capacity it necessarily regulates them in their state capacity.  For example, a state party’s voter registration and turnout efforts, as well as the salary of its employees that spend at least 25% of their time on federal elections, must be paid for with money subject to federally imposed limits.  For some state parties, such as those that have no competitive federal race on the ballot, all such activity will necessarily be exercised in the parties’ state electoral capacity.  Nevertheless, because such activities may generally affect the fates of federal candidates appearing on the ballot, the law regulates them or else all money banned to the federal parties would simply move toward the state parties.
The Separation of Powers Dimension


Just as parties can be conceptualized “vertically” along the federalism dimension so too can they be conceptualized “horizontally” along the dimension of separation of powers.  At both the state and federal level and among the party as an organization, in government and in the electorate,
 the party adopts different personae depending on the branch of government in which it is operating or which it hopes to influence.  We can therefore conceive of parties in the executive and in each house of a legislature.


This feature of the American party system is probably so obvious that it does not warrant extensive elaboration.  In each house of Congress, the parties organize themselves into respective caucuses, and those parties-in-the-legislature have corresponding campaign organizations, such as the Democratic Congressional Campaign Committee (DCCC) and Democratic Senatorial Campaign Committee (DSCC).  Only the party with control of the Presidency can be said to have a party-in-the-executive, but once the presidential campaign begins, the separation of powers becomes relevant in distinguishing the party organizations dedicated to the presidential election from those committed to electing partisans to the House and Senate.  Analogous institutions and organizations exist at the state level among governors, assemblies and state senates.


Just as they coordinate to pass legislation, so too the separate party organizations cooperate when it comes to campaigns.  Each party organization is aware of the activities of another and sometimes uses the same consultants, pollsters and advertising agencies.  However, their missions are distinct: to elect as many party members to their respective branches.  Therefore, each campaign committee has its own accounts, websites, ad campaigns, etc., and each provides an opportunity for separate influence by the same pool of contributors.


To grapple with this multiplication of subparty institutions, the BCRA sets limits on an individual’s total contributions to national party committees.  An individual can give no more than $25,000 per year to national party committees and no more than a total of $57,500 over two-years to all national party committees and other multicandidate political committees (including state party committees) combined.  Were it not for the aggregate limit, individuals could evade the limits by contributing to each party committee in each branch and level of government throughout the fifty states.
The Formal/Functional Dimension

A tour through most college government textbooks would provide the information necessary to define the dimensions of party discussed thus far.  In the context of campaign finance, however, unique party institutions have emerged with the specific goal of furthering a party’s election-financing goals while not being recognized as the party itself.  This dimension – which I am calling the formal/functional dimension – is the one that gives would-be reformers fits and that has spawned a cottage industry of campaign finance lawyers.  It also has become increasingly relevant in recent over the past year as the Federal Election Commission (FEC) has attempted to interpret what types of organizations are subject to the limits placed by the new law.


The formal/functional dimension arrays party institutions according to whether they take the form of a party, per se, or merely perform campaign-related functions that assist or advantage the party.  This is the most difficult dimension to describe, but it is also the most important when it comes to assessing the effect of certain reform proposals.  One of the principal criticisms of the BCRA is that it will move contributions away from the formal party apparatus and toward less accountable, less transparent, and less visible organizations.  At least four types of organizations can serve the functions of the party without actually “being” the party: multicandidate political committees (PACs), 501(c)(3) charitable organizations, 501(c)(4) lobbying organizations, and 527 political organizations.  Merely listing the sections of the tax code associated with these organizations hints at the complexity of describing them and at their loophole-defining quality.  Any number of what most observers would call “interest groups” can reconfigure themselves to fit into one of these classifications.  What makes them relevant for our purposes, however, is the opportunity they present to parties and their members to evade restrictions on the parties themselves while still achieving the parties’ campaign objectives.


Multicandidate political committees (PACs) are the easiest to understand, in part because they are defined by the campaign finance laws as opposed to the tax code.  Simply put, they are organizations that have registered with the FEC, have received contributions from more than fifty persons and have contributed to five or more candidates for federal office.
  Corporations and unions can establish PACs, pay their overhead costs and then have a designated list of individuals contribute to them to constitute a separate, segregated fund, that is, distinct from the corporation or union’s treasury money.  In theory, PACs are the campaign arms of issue-specific interest groups seeking to elect candidates favorable to their cause.  In reality, PACs can become extensions of the candidates and parties themselves.  Elected officials, particularly party leaders and prospective presidential candidates, establish so-called “Leadership PACs” to make contributions and expenditures to benefit their preferred candidates, including their own candidacy.

Only some 501(c)(3) and 501(c)(4) organizations are relevant to elections and campaign finance, making regulation of those that are active in campaigns somewhat difficult.  501(c)(3) organizations are formed for religious, educational, charitable, or scientific purposes, donations to them are tax deductible, and the law prohibits them from supporting or opposing candidates in a campaign.  501(c)(4) organizations are different in that contributions to them are not tax deductible, they are generally formed to conduct lobbying activities, and they are allowed to participate in campaigns if they pay taxes on their campaign expenditures.  Both types of organizations are allowed to receive unlimited contributions from individuals.


527 organizations differ from 501 organizations in that a 527 (sometimes called a “Stealth PAC”) is created specifically for the purpose of influencing elections.  Most PACs are also 527 organizations.  However, some 527 organization do not register as a PAC, and therefore cannot support or oppose specific candidates.  Like a 501(c)(4), contributions to a 527 are not tax deductible and they are potentially unlimited.  Until recently, 527 organizations did not even need to disclose who gave them money.


Space considerations prevent a detailed analysis of the differences between these organizations.
  However, the relevant similarity for purposes of campaign finance is the engagement of these organizations in advocacy – particularly television commercials, voter registration, and get out the vote efforts – that might affect the outcome of an election.  Each organization can perform some of the functions normally attributed to political parties.  A PAC can collect contributions and redistribute them to a party’s candidates.  A 527 organization can collect contributions and spend them to promote a political party – sometimes, as with Tom DeLay’s “Republican Majority Issues Committee,” not even feigning any distance between the organization and the party.  A 501(c)(4) organization can run ads promoting the party, perhaps incurring taxes for its expenditures.  And a 501(c)(3) organization, as well as all of the organizations listed above, can run ads on issues and promote causes that might be salient to a given campaign and indirectly help a party.

Under current Supreme Court precedent, organizations other than unions or corporations have an unconditional right to make expenditures supporting the election of candidates.
  To the degree the BCRA restricts electioneering by these independent groups—a somewhat open question—it comes very close, if not stepping over, the constitutional line.  It is still too soon to tell whether the BCRA 527 loophole will merely replace the FECA soft money loophole as the way to evade the source and amount restrictions under the statute.  The FEC has punted, for the moment, on an interpretation of BCRA that would settle this controversy.  For now, Democratic-leaning 527s have been quite successful in raising money from rich individuals, such as George Soros, who have already given the maximum they can to the Democratic Party.  However, the amount received by such organizations, does not make up for the difference in hard money receipts between the Democrat and Republican parties, and Republican leaning 527s have only just begun to organize.
Table II. The Multiple Dimensions of Party in Campaign Finance

Formal

	
	
	PARTY-IN-GOVERNMENT 
	PARTY

ORGANIZATION
	PARTY-IN-THE-ELECTORATE

	
	Senate
	Senate party caucuses
	Party Senatorial Campaign Committees
	Party members in each state

	FEDERAL
	House
	House party caucuses
	Party Congressional Campaign Committees
	Party members in each congressional district

	
	Executive
	President and cabinet
	National Party Convention (?); National Party Committee (e.g., DNC)
	Party members throughout nation  for presidential elections

	
	Upper House
	State senate (upper house) caucuses
	State senate party campaign committee
	Party members  in each senate district

	STATE
	Lower House
	State assembly (lower house) caucuses
	State assembly party campaign committee 
	Party members in each assembly  district

	
	Executive
	Governor and other elected  and appointed members of  executive branch
	State party organization (?)
	Party members  in each state 

	LOCAL
	
	Local elected officials 
	Local party organization
	Party members  in each locality 


Functional

	
	
	PARTY-IN-GOVERNMENT
	PARTY 

ORGANIZATION
	PARTY-IN-ELECTORATE

	
	Senate
	Leadership PACs led by individual senators
	Interest groups organized  to elect party members to Senate
	State-based interest groups that could affect senate elections (not created by elected officials)

	FEDERAL
	House
	Leadership PACs led by individual congressmen.
	Interest groups organized  to elect party members to House
	District-based interest groups that could affect House elections (not created by elected officials)

	
	Executive
	PACs led by President
	Interest groups organized for presidential election.
	National interest groups (not created by elected officials)

	
	Upper House
	Interest groups organizations organized by state senators
	Interest groups created to promote party in state senate races.
	Interest groups that could affect state senate elections (not created by elected officials)

	STATE
	Lower House
	Interest groups created by state assemblymen
	Interest groups created to promote party in state assembly races
	Interest groups that could affect state assembly elections (not created by elected officials)

	
	Executive
	Interest groups led by Governor
	Interest groups created to promote party throughout state
	State based interest groups (not created by elected officials)

	LOCAL
	
	Interest groups created by local officials
	Interest groups created to promote party in locality
	Locally created and based interest groups


DOES CAMPAIGN FINANCE REFORM WEAKEN AMERICAN POLITICAL PARTIES AND HOW WOULD WE KNOW?

In the recent debate over campaign finance reform culminating in the Supreme Court’s decision in McConnell v. FEC, everyone seemed to be a fan of strong political parties. Despite all the pyrotechnics launched by the various expert reports, a few fundamental points of agreement never seemed in dispute: Strong political parties are desirable, rich parties are better than poor parties, and parties play a unique and important role in elections.  Even in the 1,638 pages comprising the opinions of the district court judges and the more than 300 pages of opinions emerging from the Supreme Court, these maxims appeared uncontested. Of course, the agreement ended there, and the parties to the litigation, the district court judges and the Supreme Court Justices were bedeviled by the empirical details surrounding the BCRA’s soft money ban: Did soft money strengthen parties? Would the BCRA weaken parties? Were parties strong or weak before the passage of the BCRA?  
Much of the subtextual battle concerning the effect of the soft money ban and the BCRA’s threat to parties’ freedom of expression and association grew out of contested definitions of party “strength.” Needless to say, a lack of agreement as to whether the BCRA will weaken parties is unsurprising when no one can agree on what defines a strong party or how to measure a party’s strength. I suggest here a few ways of defining party strength and evaluate the state of the parties before and after the BCRA according to these measures. Measuring party strength is difficult, however, not only because of the contested notion of “strength,” but also because of the multiple incarnations of America’s political parties, as noted above.  BCRA may have weakened parties according to some measures while strengthening it according to others and, perhaps more accurately, has shifted power in the party system away from some incarnations of the party (such as the national party organizations) and toward others (such as the state parties and shadow interest groups). Finally, it may be the case that the soft money ban has had different effects on the two parties; contrary to the interests of its principal supporters and detractors, the ban may have made the Republican Party “stronger” and the Democratic Party “weaker.”

Despite the plaintiffs hyperbolic claims in the litigation, no one can reasonably argue that the BCRA has or will silence political parties.  Even those who forecasted doom and gloom need to admit that parties will remain the strongest non-candidate institutions in American politics for the foreseeable future.  Moreover, despite the audacious predictions of the many experts on both sides of the case, neither before the case, nor after are we sure about the effect of the BCRA on party strength.  Indeed, what do observers mean when they say that the BCRA will weaken or strengthen parties?  It is not as if parties could lift x pounds before the BCRA and they now can lift y pounds, so if x is greater than y we can say parties have become weaker.  We can begin to tackle this question by assessing the strength of each component of the party according to V.O. Key’s distinctions: measuring the strength of the party-in-government by its ability to execute its programmatic agenda, the strength of the party in the electorate by rates of party identification among voters, and the strength of the party organization by its ability to recruit, nominate and elect its candidates.

Parties’ ideological coherence and the frequency of party-line voting in the legislature

In a historical and comparative sense, political scientists have considered the United States to have a weak party system.
  This weakness was relative to the hierarchical and disciplined party systems in European parliaments. In particular, parties in those systems “stood for something.” By that, observers meant the parties had recognizable and differentiated agendas with party platforms that sent a clear signal to the voters as to what they could expect from the party if elected. In contrast, America’s “umbrella-like” or “big tent” political parties were considered comparatively weak, with watered-down platforms and electoral strategies that attempted to blur the differences rather than distinguish between the parties. Not only were “strong” parties, under this view, ideologically coherent and defined, but they were also unified and hierarchical: once elected they could deliver on their promises. Individual defections from parties were relatively rare in “strong” party systems, as compared to America’s legislative party caucuses where the job of the whip was often analogized to herding cats.
Although historically American parties may have been weak according to this measure, in recent years they have become much stronger, even resembling their European counterparts. Whereas once it might have been difficult to say where the parties stood on civil rights, the environment, social issues, etc., now one can easily identify issues with one or the other major party. Of course, the parties blur or converge on certain topics (such as, free trade, the war on terrorism, the pledge of allegiance, or for that matter, campaign finance reform), but on most issues where disagreement exists that disagreement usually falls along party lines. To be sure, there are some “outliers,” but no longer are Rockefeller Republicans or Dixiecrats a significant bloc in their respective parties. 
Perhaps it is fair to say that we have now achieved a “more responsible two-party system.” One can easily see the evidence of the increased coherence and cohesiveness of the parties in the well-documented jump in party-line voting in recent years.
 By this measure, then, parties were arguably at their strongest level in recent American history before passage of the BCRA and have remained at that peak in the immediate aftermath of its passage. How might the new law affect this aspect of their strength? Perhaps campaign finance reform will have no effect, because other factors are primarily responsible for the remarkable levels of party cohesiveness and polarization.
  The rise of the Republican Party in the South, the creation of safe and ideologically pure congressional districts, and the centralization of authority in the House of Representatives all contribute to highly disciplined and ideologically more cohesive parties. However, the campaign finance system and the rise of soft money, in particular, gave party leaders additional carrots and sticks to use to keep legislators from straying off the party’s path. Rewards of party expenditures or threats of withholding funds in a particular race allowed party leaders to extort votes or to cajole members into toeing the party line. Indeed, this type of financial influence (or “strength”) of the party was part of the process of corruption-by-the-party the defendants alleged. 

If, as the plaintiffs argued in McConnell, informal interest groups will become relatively more influential in elections as a result of the BCRA, perhaps the threats or rewards that come from party financing will have less force. If soft money flows to outside groups whose power and electoral influence rise at the party organization’s expense, the relative capacity of the party to whip its members into line could be undermined. As a result, the parties might become less cohesive and defined because their leaders may have less ability to aggregate the different interest groups together into the party. 

Some might applaud such a development. To the degree the parties have polarized and become more cohesive they misrepresent the underlying American population, especially moderate voters who find the Republicans too conservative and the Democrats too liberal. If outside groups will fracture the party coalitions, perhaps members of Congress will be more “free” to take positions not dictated by their party leaders. The opposite scenario is also possible, however. Perhaps these outside groups, which often come from the extreme ends of the political spectrum, will actually pull representatives and parties even farther apart. If interest group leaders replace (or at least undermine) party leaders as the principal legislative arm-twisters or cajolers, then the already unrepresentative Congress will become even more so.
The strength of party identification in the electorate

In describing American parties as weak, some point to the relatively low rate of party identification in the electorate. European parties are stronger in that voters are less likely to identify as independent, the argument goes, whereas about a third or more of the American population so identifies. Observers of American elections have pointed to split ticket voting and the dominant influence of incumbency and the “personal vote” on voters’ decisions, suggesting that party identification is less politically relevant in America than elsewhere. Indeed, even in the McConnell litigation, one expert report specifically referenced the low rate of strong party identification as an indication that soft money has not strengthened parties.
  
This assessment of the state of the parties shares similar faults to the previous ones.  Although Americans today may be less likely than those of previous generations to identify with a party, their voting behavior indicates strong party attachments. Most of those who identify themselves as independents are really closet partisans who vote similarly to those who proudly wear (or proclaim) the party label.
  More importantly, party line voting has dramatically increased: if you know someone’s partisanship or partisan preferences in the previous election, you can predict their vote quite reliably.
 Although the 1970s and 1980s may represent periods of party weakness among the electorate, parties today have grown stronger. 
If the parties in the electorate are relatively strong, what does campaign finance reform portend?  To answer this question may require an exploration into the deep psychological roots of party attachment to investigate whether money, let alone the availability of soft money, might make a difference.
 Voters often develop their party loyalties at a young age from their parents and as a product of voters’ reference groups (such as race, religion, region).
 Party identification is a social, as well as a political phenomenon; like allegiance to a sports team or a religion, for many these attachments, once formed, will be immune to the tactics money can buy. That being said, the effort and expense of party mobilization efforts can pay off in the integration of interest groups into the party’s coalition and the formation of lasting attachments among the group’s members. As with any other association, attachments can form from outreach efforts by the organization, even if in the case of parties political beliefs are deeply held. 
The question then becomes: Will the BCRA inhibit parties in their outreach efforts? Much ink was spilled in the expert reports in the McConnell litigation over the question whether party mobilization efforts (to promote both the party and its candidates, as discussed in the next section) will decline as a result of the disappearance of soft money.
 Everyone seems to agree that if the BCRA made the parties poorer, then their mobilization efforts might suffer, but experts could not agree on whether the parties could make up for the lost soft money in other ways (as it appears they currently have) or whether soft money (or much money at all) was being used for such mobilization efforts to begin with. 
At issue here, though, is the same question posed with respect to the parties in the legislature: Will outside groups become more important than parties as sources of political identification and mobilization? Partisan identification will likely remain the most electorally relevant political identity for most Americans for some time. However, if the party “brand” becomes diluted as a result of the loss of power of parties in the legislature, and if parties choose to funnel their hard money toward electioneering ads rather than mobilization, as many argue they will if forced to choose, and if outside groups become the primary face-to-face political contact for voters, then perhaps we can expect party identification in the electorate to weaken as well. The number of “ifs” in that sentence should not be lost upon the reader; restrictions on party fundraising are only one component in the complicated parade of horribles that would produce wholesale weakening of the party in the electorate. 
Power to recruit, nominate, and elect candidates 
For many on the Court and in the litigation, the strength of parties can best be seen in their ability to recruit, nominate and elect candidates. Party organizations exist primarily to get their favored candidates nominated and elected, and their strength can be measured according to their success. The story of party reform— in the realm of campaign finance and elsewhere—has been the transfer of this particular type of strength or power away from party organizations to the mass media, candidate organizations and interest groups.
 According to this measure the parties are probably weaker today than they were during the good old days of urban machines and patronage politics. Some blame the rise of primary elections, the McGovern-Fraser reforms of the Democratic Party and the 1974 FECA Amendments for this transfer of power away from the parties.
 Others point out that in recent years parties have resurged, perhaps because of the rise in soft money
 or perhaps because they have finally learned how to play the determinative role in candidate-centered campaigns.
 
In any case, party resources, both in absolute terms and relative to interest groups, candidate organizations, and the media, are a critical factor in assessing the strength of parties to conduct campaigns. On this measure the McConnell majority and dissenters disagreed as to the effect of the BCRA. Buying the argument of defendants’ experts that parties will adapt to a changing financial environment, the majority implied that parties will not be weakened and might even be strengthened by the new reforms. According to the majority, “the restriction here tends to increase the dissemination of information by forcing parties, candidates and officeholders to solicit from a wider array of potential donors.”
 On this view, the soft money ban is bitter tasting but ultimately reinvigorating medicine. By starving the parties of large contributions it forces them to reach out to more people. As one of the defendants’ experts explained this “tough love” approach to campaign finance: 
Limiting soft money, far from weakening political parties, will make them stronger. Parties will be encouraged to reach out to their supporters for volunteer labor and small donations. To do so, parties will be encouraged to inspire their activists with a policy agenda. The free flow of soft money has meant that parties have little need to inspire support; they can simply purchase all of the labor they require to execute their campaign.

According to its defenders, the BCRA might wean parties from their addiction to television advertisements and focus them on grass roots mobilization. 
According to the plaintiffs and the dissenters, the disappearance of soft money will directly affect parties’ ability to mobilize voters, coordinate with the various entities that comprise the party, and run effective campaigns on behalf of candidates. Justice Scalia’s dissent went so far as to suggest that the majority’s reasoning, if not the BCRA itself, “threatens the existence of all political parties.”
 Even under the most optimistic scenarios of party adaptation to the new reforms, it is difficult to make the argument that the parties will be better able to campaign. To do so requires an assumption of some form of false consciousness on the part of the parties pre-BCRA: It was always in the parties’ interest to spend more time going for many small donations instead of a few big ones, but they did not know it. Even if available evidence since the passage of the BCRA indicates that the parties have raised more hard money (under the new, higher limits) than they previously did in hard money and soft money combined, it is difficult to understand how they are therefore stronger once one source of fundraising has been cut off.  Unless parties have a limited appetite for cash that will be equally sated by many small donations as it would with a few large ones, then the absence of the soft money avenue leaves parties poorer than they otherwise would be. Maybe this is not such a bad thing if the parties have indeed misspent soft money, and alternatively, maybe the state’s anti-corruption interests nevertheless justify weakening the party in this way. However, the BCRA, like any campaign finance restriction, prevents parties from using all possible tools that may advance the common interests of the party and candidates in a campaign. 
CONCLUSION
Any assessment of the effect of campaign finance reform on America’s political parties must examine party organizational strength relative to other groups or dimensions of the party, as well as the strength of the Democratic Party relative to the Republican Party.  It may be too early to make such an assessment with respect to the effect of the BCRA.  The early evidence in the post-BCRA period suggested that Democrats, despite their widespread support for the BCRA, were the early losers.  With respect to their base of contributors, Republicans had always done better among individual donors, while Democrats had held their own in collecting money from corporations and, particularly, unions.  The BCRA biases the system in favor of those individuals who can afford to give about $25,000 to a party, and Republicans are favorably represented in that pool.  However, Democratic-leaning 527 organizations (interest groups serving as shadow parties for financing purposes) have fared better thus far than similar Republican organizations.  Such an edge may be ephemeral though, as Republicans have only begun to explore this avenue of fundraising.  
The story of the most recent reform efforts, judicial and administrative reactions, and subsequent responses by political entrepreneurs fits the pattern of party adaptation that has characterized regulation in this area.  The ability of parties to morph along several dimensions and into and out of formal institutions leaves would-be reformers with the difficult choice of shifting power among different incarnations of the party or targeting the core First Amendment rights of a variety of associations.  Because an individual’s right to give money to an organization and the right of organizations to express their members’ political opinions exist at the core of First Amendment protections, corruption of the party or through the party may be the inevitable risk of a system that places such preeminent value on such rights.  The alternative may be a system that aggressively regulates not just the formal party institutions that receive the greatest attention under the current law, but also any group of people that organizes and raises money for political purposes.
To highlight the Hobson’s choice between unconstitutional regulation and ineffective regulation is not to say that laws attempting to prevent corruption by way of party financing do nothing.  Even when regulations only move money around the party system, the resultant transaction and opportunity costs change who exercises power in the financing of campaigns.  Although observers lament the shift of money away from transparent and accountable formal party organizations and toward shadowy, unaccountable interest groups, the redirection of funds disperses and channels political power toward a broader range of people.  Should Congress find that such a move threatens the party institutions in some tangible way, the party-in-government is hardly an impotent bystander:  the next round of campaign finance legislation can then deal with this new set of problems.
The debate over party financing tends to vacillate between paranoia, irrational exuberance, and fatalism.  Reformers paint a picture of corrupt parties beholden to moneyed interests and promise a future where politics is cleaner and more democratic.  Detractors warn that reforms will decimate political parties, have perverse effects, or perhaps do nothing at all, so why bother?  In truth, the history of regulation of party financing instructs us that the law is only one component of a complicated array of factors that affect the incentives and behaviors of the relevant political actors.  The law can shape the relevant political environment but can also be overwhelmed by it.  The most one can expect from any given reform is that it will address the problem of the day while fulfilling neither the most unrealistic expectations of its supporters nor the most apocalyptic projections of their opponents
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