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The Framers of the American Constitution viewed the decennial census as providing a certain rhythm to American politics.  Every ten years a state’s tax burdens and representation in the House of Representatives would change to reflect its share of the national population as revealed in the “actual enumeration,” the manner of which Congress “shall by law direct.”
  Much has changed since the first census, but the rhythm still remains.  Perhaps unintended and unimagined by the Framers, however, is the rhythmic and ritualistic dance to the courtroom every ten years to argue over the census numbers themselves and the methods used to construct apportionment totals.

Just as its rhythm has remained true to the Framers’ intent, so too the controversies surrounding the census have remained linked to the unique place of the census in the Constitutional design.  In the Constitution itself, the census is “about” representation, money, and race, so we should not be surprised to learn that courtroom controversies over the census have persisted with respect to these three themes.  By tying both representation in the House and taxation to the census, the Constitution provided cross-incentives and an internal political check that might guard against manipulation of the census to overrepresent a state’s population.
  Today, dickering over the census numbers represents a critical stage in arguments states and localities make for more representation (concerning either apportionment among states of seats in the House of Representatives or within states with respect to redistricting) or for more money (given that funding for many federal and state programs is tied to the census).  In addition, just as the first census necessarily had to categorize the population according to race in order to determine which people were “Indians not taxed” or “other persons” subject to the three-fifths rule,
 so too today the racial categories of the census and the racial implications of census counts become fodder for litigation over representation and funding.

This chapter examines the law of the census:  specifically, how to count, what to count, whom to count, and where to count them.  For the most part this chapter draws on my experience and research concerning the use of census data in the redistricting process; however, many of the topics discussed apply to federal funding decisions as well.  The chapter begins by describing the most recent legal controversies involving census methods, particularly imputation and statistical adjustment.  When one thinks of the “law of the census” these high-profile disputes probably come first to mind.  In cases that have arrived at the Supreme Court at the beginning of each of the last three census cycles, undercounted cities and states have argued that census methods were deficient in that the procedures missed some people, double-counted others, or counted people that did not exist.  Second, this chapter explores the legal implications of the decisions concerning what to include on the census form.  In particular, how should racial data be gathered and categorized (paying particular attention to the new multiple race format of the census) and what other kinds of census data are available and/or useful for purposes of redistricting?  Finally, this chapter examines the related issues of who should be included in the census and where they should be counted.  The section deals with special populations such as soldiers and other Americans living abroad, college students, the homeless, and prisoners.  Prisoners, in particular, present an important case, as some have argued that the wholesale involuntary transfer of convicted criminals away from their communities toward more rural and often whiter areas allows for the padding of legislative districts in one part of a state at the expense of districts in other parts of a state.

Although the principal purpose of this chapter is to explain the law of the census, it makes two implicit arguments.  First, decisions over these questions about the census ought to take into account the purposes of the census – that is, how census data will be used in reapportionment, redistricting, federal funding and policy decisions.  Second and somewhat in tension with the first point, it is very difficult to detach one’s arguments as to how to conduct the census from other value-laden, normative arguments with respect to civil rights law and social policy.  It should come as no surprise that those who make arguments, for example, about statistical adjustment, the racial categories on the census, or where to count prisoners view these decisions as affecting the achievement of some other, usually redistributive goal.  Consequently, although the “language” of census policy disagreement is inevitably and inherently technocratic, the ultimate decisions on these questions reflect priorities concerning the desirability of those policies and programs that eventually use census data.

HOW TO COUNT
Census Bureau policies and procedures, like those of all arms of the federal government, are subject to scrutiny under multiple federal statutes and constitutional provisions, but the principal legal terrain for the more high profile controversies is bounded by the Census Act (13 U.S.C. § 141 (2003)) and Article I, Section 2 of the Constitution.  Thus, the chief questions in recent years have revolved around whether certain procedures violate the Census Act, particularly its prohibition on sampling for purposes of apportionment, or Article I, Section 2, clause 3 of the Constitution, which provides that apportionment shall be according to states’ “respective numbers” as revealed in an “actual enumeration” which Congress “shall by law direct.”  In short, the Supreme Court has read the Census Act as prohibiting sampling or statistical adjustment for purposes of apportionment and has read the “actual enumeration” clause as permitting the use of imputation for purposes of apportionment.

To understand the nature of these recent controversies and the implications of the Supreme Court’s resolution of them a few distinctions need to be made.  The first, as noted above, is between the requirements of the relevant statute (the Census Act) and the requirements of the Constitution, particularly the Census Clause.  Unlike the cumbersome process of amendment involved for the Constitution, of course, a statute and a court interpretation of it can be changed more easily by a subsequent Congress.  Thus, insofar as the Supreme Court has interpreted the Census Act as prohibiting sampling for some purposes or mandating it for others, a subsequent Congress could amend the Census Act so as to overturn the Court’s interpretation of it.  Second, a distinction needs to be made between reapportionment and other purposes of the census, including intrastate redistricting.  The actual enumeration clause only applies to the numbers used for reapportionment of the House of Representatives.   No one suggests that the requirement of an actual enumeration somehow restricts the Census Bureau in its construction and distribution of non-apportionment data that states may use for other purposes, for the same reason that the Census Bureau’s acquisition and distribution of data concerning the plumbing in one’s house does not run afoul of the census clause.  The Census Act, as we will see in a moment, is a bit more complicated, but insofar as it does restrict the Bureau’s use of certain procedures, such as sampling, the Court has found that such restrictions apply only to creation of the apportionment totals.  Third, a distinction needs to be made between “sampling” and other procedures:  insofar as the Census Act prohibits certain practices for constructing apportionment totals, the relevant question is whether such procedures can be characterized as “sampling” or as something else.

The Supreme Court has considered several cases dealing with census counting methods.
  Its two most recent opportunities to weigh in came in Department of Commerce v. U.S. House of Representatives, 525 U.S. 316 (1999), and Utah v. Evans, 536 U.S. 452 (2002).  The narrowest reading of those cases suggests merely that the Census Act prohibits sampling for purposes of reapportionment (Department of Commerce) and that the actual enumeration clause permits imputation (Utah v. Evans).  However, the reasoning of the cases offers some insight as to the more general legal constraints on census methods.

In Department of Commerce, the Court interpreted the Census Act to bar sampling for apportionment purposes.  The Court needed to reconcile two provisions of the statute. Section 141(a) of the Census Act states:
The Secretary [of Commerce] shall, in the year 1980 and every 10 years thereafter, take a decennial census of population as of the first day of April of such year, which date shall be known as the “decennial census date,” in such form and content as he may determine, including the use of sampling procedures and special surveys. 13 U.S.C. §  141(a) (2003).

Section 195 of the Census Act states:

Except for the determination of population for purposes of apportionment of Representatives in Congress among the several States, the Secretary shall, if he considers it feasible, authorize the use of the statistical method known as “sampling” in carrying out the provisions of this title. 13 U.S.C. §  195 (2003).

A five-member majority of the Court determined that Congress, in enacting the amended Section 195, sought to eliminate the Secretary’s authority to use sampling in creating the state population numbers that it conveys to the President for use in reapportioning the House of Representatives.  (Dep’t of Commerce, 525 U.S. at 338-42)  The Court did not stop there, however, and what the plurality opinion added may bear on the sampling issue in future redistricting and voting rights cases: “[Section 195] now requires the Secretary to use statistical sampling in assembling the myriad demographic data that are collected in connection with the decennial census.” (Id. at 339 (emphasis added))  Congress “changed a provision that permitted the use of sampling for purposes other than apportionment into one that required that sampling be used for such purposes if ‘feasible.’” (Id. at 341) 


As it emerged from the Court, then, the Census Act forbids the use of sampling in construction of the apportionment totals, but may require it, if the Secretary of Commerce deems it feasible, for use in construction of the data used for redistricting and other purposes.  After Department of Commerce, the Census Bureau planned to release two sets of data: the headcount and another set of statistically adjusted data produced, in part, through sampling.  The unadjusted data were to be used for apportionment only, while the adjusted dataset was to be used for redistricting, and perhaps other purposes.  However, a combination of a well-funded and remarkably successful census, plus a change to a Presidential administration ideologically against sampling, plus genuine and valid concerns about the accuracy of the adjusted data served to scuttle the plan to release adjusted data for redistricting.  In fact, it took a court order to force the Bureau to release the statistically adjusted data, and even then users of the data were told, initially, to sign a statement attesting to their awareness that the Bureau did not believe in its accuracy. 


From the saga of adjustment of the 2000 Census, which is only briefly covered here,
 we learn that demonstrating that a method falls within the prohibition on “sampling” will kill its use in construction of the apportionment totals.  The strategy, then, for those challenging census methods in the future is to characterize them as sampling.  Moreover, for administrations that seek to avoid the prospect that sampling will be used for non-apportionment purposes, we should expect them to deem the use of sampling “infeasible”, thus preventing the use of statistically adjusted data even for non-apportionment purposes.  


Indeed, the plaintiffs in Utah v. Evans followed the former strategy in attempting to designate “hot deck imputation”
 a form of sampling and therefore in violation of the Census Act.  Rejecting that argument, the five-member majority in Evans found that the use of “hot-deck imputation” did not constitute sampling, and therefore did not violate the Census Act; moreover, the Court, over the dissent of Justice Clarence Thomas joined by Justice Anthony Kennedy, did not find that imputation violated the constitutional requirement of an actual enumeration.  Without going into too much detail into the statistical model involved in the imputation process, suffice it to say that the Court understood the imputation process as filling in missing data as opposed to using a sample to generate assumptions and corrections for a larger dataset.  As Justice Stephen Breyer’s majority opinion distinguished the two methods:
 
[T]he two processes differ in several critical respects:  (1) In respect to the nature of the enterprise, . . . sampling represents an overall approach to the counting problem that from the beginning relies on data that will be collected from only a part of the total population, . . . (2) in respect to methodology, . . . sampling focuses on using statistically valid sample-selection techniques to determine what data to collect, . . . ;  and (3) in respect to the immediate objective, the . . . sampling seeks immediately to extrapolate the sample’s relevant population characteristics to the whole population . . . .
By way of contrast, . . . imputation (1) does not represent an overall approach to the counting problem that will rely on data collected from only a subset of the total population, since it is a method of processing data (giving a value to missing data), not its collection . . . ;  it (2) does not rely upon the same statistical methodology generally used for sample selection . . . ;  and it (3) has as its immediate objective determining the characteristics of missing individual[s], not extrapolating characteristics from the sample to the entire . . . population . . . .
. . . . The nature of the Bureau’s enterprise was not the extrapolation of the features of a large population from a small one, but the filling in of missing data as part of an effort to count individuals one by one. . . . The Bureau’s methodology was not that typically used by statisticians seeking to find a subset that will resemble a whole through the use of artificial, random selection processes;  but that used to assure that an individual unit (not a “subset”), chosen nonrandomly, will resemble other individuals (not a “whole”) selected by the fortuitous unavailability of data. . . And the Bureau’s immediate objective was the filling in of missing data; not extrapolating the characteristics of the “donor” units to an entire population.
These differences, whether of degree or of kind, are important enough to place imputation outside the scope of the statute’s phrase “the statistical method known as ‘sampling.’” (Utah v. Evans, 536 U.S. at 466-67 (internal citations omitted))

Only Justice Sandra Day O’Connor was sympathetic to the contrary argument – that imputation constituted sampling.  Hence, although the case does not settle the debate as to how to distinguish sampling from all other statistical methods, it raised the bar for plaintiffs who seek to pigeonhole a method as sampling, when the Bureau describes the method as something else.


The more substantial debate in the case, however, concerned whether the use of imputation violated the constitutional requirement of an “actual enumeration” for purposes of apportionment.  (To reiterate, there is no constitutional restriction on the methods used to create the data used for redistricting or other non-apportionment purposes.)  The Court (and Justice Thomas’s dissent even moreso) canvassed the historical literature and constitutional debates to discern what the phrase “actual enumeration” meant.  For the majority, the imputation method, which used data from nearby respondents to create characteristics or even the existence of certain uncounted households, did not differ “from other efforts used since 1800 to determine the number of missing persons.   Census takers have long asked heads of households, ‘neighbors, landlords, postal workers, or other proxies’ about the number of inhabitants in a particular place.  Such reliance on hearsay need be no more accurate, is no less inferential, and rests upon no more of an individualized effort for its inferences than the Bureau’s method of imputation.” (Utah v. Evans, 536 U.S. at 477)  For Justice Thomas, the imputation process was by definition not an “actual enumeration”, a phrase that, in contrast to “estimation,” denotes “to reckon up singly; to count over distinctly” and the purpose of which was to prevent political manipulation of the census, not to achieve the most accurate count of the population. (Utah v. Evans, 536 U.S. at 492, 500 [Thomas, J., dissenting])
Because it found imputation to fall well within the confines of an “actual enumeration” the Evans Court did not specify the outer limits of that phrase:  
[W]e need not decide here the precise methodological limits foreseen by the Census Clause.   We need say only that in this instance, where all efforts have been made to reach every household, where the methods used consist not of statistical sampling but of inference, where that inference involves a tiny percent of the population, where the alternative is to make a far less accurate assessment of the population, and where consequently manipulation of the method is highly unlikely, those limits are not exceeded.” (Utah v. Evans, 536 U.S. at 479)
In short, we need to wait until the next census cycle and its concomitant litigation, perhaps, for a definition of the outer bounds of the census clause.


From this description of the recent cases on census methods one might think the policy and legal debates were about abstract questions of constitutional meaning and technical accuracy.  Once the veneer of legalese and technical language is stripped away, however, what remains are divergent interests and ideologies as to what priorities should guide the construction of the census.  In particular, the debate over census methods, rightly or wrongly, has been recast as a partisan, racial, and regional battle. (Skerry 2000; Persily 2001a) Historically, the headcount has produced a differential undercount – that is, an undercount of racial minorities and other groups, such as renters and children.  Advocates of “sampling”, in particular, view statistical adjustment as a way of rectifying bias in the headcount.  Opponents view such statistical methods as avenues of manipulation and as creating more inaccuracies in the census than they remedy.


With respect to reapportionment and redistricting how one answers the question “how to count” is often highly correlated with one’s answer to the question “who stands to benefit.”  The state of Utah was against the use of imputation, for example, only after it realized that redoing the census without imputation would allow it to have one more congressional seat.  (Not a peep was heard while the Bureau was using imputation to construct the apportionment totals and the resulting winners and losers were unknown.)  Similarly, large cities and states with large minority populations are often forceful advocates of statistical adjustment because they think their representation in either Congress or state legislatures will increase as a result or that a greater share of federal or state dollars will be directed their way.


When evaluating the impact of census methods on reapportionment and redistricting, it is important to keep in mind that census methods or even census numbers, do not, by themselves, determine who wins and loses.  With respect to reapportionment, the beneficiaries from sampling or imputation are usually not known before the census begins.  Because of the complicated formula for apportionment, only a few states, maybe even only two, will gain or lose a congressional seat due to the relative gains or losses in population due to a particular statistical method.  It is quite natural for those cities and states with large minority populations, for example, to argue in favor of adjustment, but it is not so clear whether, in the end, a sampling regime will actually benefit them.  In order to know whether a certain method will benefit a particular state in the apportionment process, it is not enough to know that a large share of the state’s population would otherwise be uncounted.  One must also know whether that state’s relative gain due to adjustment exceeds that of other states and whether the added population will put that state over the top in order to get an additional district.

With redistricting, other factors also play a dispositive role in determining winners and losers as a result of the employment of statistical methods.  Whether a redistricting plan favors Democrats or Republicans has more to do with the partisan composition of districts than the actual or adjusted aggregate population that lives within them.  The same is true for representation of racial minorities in a redistricting plan:  the undercount of racial minorities is less influential on their representation than the precise racial breakdown and voting patterns within districts.


So when might it matter?  The answer may be “in court.”  There are certain legal claims that could be affected by the decision to use certain statistical methods.  In particular, the decision to use adjusted data may bear on claims brought against redistricting plans under the Voting Rights Act and Equal Protection Clause of the Fourteenth Amendment.


Without delving too deeply into the redistricting caselaw under the Voting Rights Act of 1965 (VRA), one lesson that can be easily expressed is that the size of a minority community constitutes a critical factor in the presentation of arguments concerning the legality of redistricting plans.  Section Five of the Voting Rights Act prevents certain “covered” jurisdictions from “retrogressing” – that is, from making minority communities worse off by according them less political power than they had under the immediately preceding plan.  (Beer v. United States, 425 U.S. 130, 133 (1976); Georgia v. United States, 411 U.S. 526, 531 (1973))  Section Two of the VRA prevents dilution – that is, the use of redistricting to “crack” (disperse among money districts) or “pack” (overconcentrate into a few districts) a minority community so as to minimize its political power.  The parties to these redistricting cases turn to census race data to evaluate whether redistricting has had the alleged detrimental effect on racial minorities.  Because minorities (racial, political or otherwise) naturally “lose” in a majority rule system, not every racial group necessarily has a voting rights claim merely because it has been split up into districts where it cannot have the decisive voice in what candidate is elected.  Minority communities must be “sufficiently large,” such that redistricting, rather than low numbers, is to blame for their political powerlessness.  


Courts have historically placed special importance in voting rights litigation on “majority-minority districts” – that is, districts in which the minority population exceeded 50 percent of the district’s population.   If a covered jurisdiction enacted a redistricting plan that reduced the number of such districts or reduced the minority percentages in those districts, the plan would ordinarily be seen as retrogressing and in violation of Section Five.  Similarly, courts have generally required that a minority community be large enough to constitute a majority in a single member district before its members could bring a claim of vote dilution under Section Two.  (Thornburgh v. Gingles, 478 U.S. 30 [1986])  Obviously, not every minority community, regardless of its size, has a right to remain undivided its own district.  Redistricting, itself, is responsible for dilution of minority votes only when, under an alternative plan, the minority community would have a greater ability to elect its candidate of choice.  After all, a tiny minority community cannot argue that a redistricting plan diluted its power if under an allegedly non-dilutive plan it would still be systematically outvoted by the white majority.  Therefore, requiring a threshold showing that the minority community is large enough to constitute a majority in a single member district provides a philosophically justifiable and administrable standard for identifying dilutive plans.


The decision whether to employ statistical adjustment or other methods that could affect the size of minority communities as revealed in census numbers could affect the potential success of voting rights claims brought by members of those communities.  In other words, if statistical adjustment to compensate for the differential racial undercount may allow a minority community to surmount the 50 percent threshold described above, then the failure to adjust the headcount may foreclose certain voting rights claims.  Even for those courts that have now moved away from rigid numerical thresholds (such as 50percent status) in the context of voting rights enforcement, the size of the minority community is still critical in the determination of whether the redistricting plan dilutes the minority votes.  In its recent opinion in Georgia v. Ashcroft, (539 U.S. 461 [2003]), for example, the Supreme Court moved away from an interpretation of Section Five that focused solely on majority-minority districts and toward an interpretation that paid attention to so-called “influence districts” – districts “where minority voters may not be able to elect a candidate of choice but can play a substantial, if not decisive, role in the electoral process.”  At different times the Court described these districts as falling somewhere between 25 and 50 percent of a district’s voting age population.  (The First Circuit in Metts v. Murphy, 363 F. 3d 8 (1st Cir 2004), has similarly allowed for influence district claims under Section Two –that is, recognizing vote dilution claims brought by minority communities that would constitute less than 50 percent of a single member district that allege that they have been illegally split among two or more districts.)  The move away from a rigid numerical threshold for voting rights claims does not eliminate the potential impact of census methods.  Ultimately, these claims still may rise or fall based on whether the minority community is “large enough.”  So long as the choice over census counting methods affects the size of minority communities as revealed in the census redistricting dataset (the so-called P.L. 94-171 file), those methods may affect the success of certain voting rights claims.

Lest it need reemphasis, however, a small number of claims might be affected by the choice of one dataset over another.  In most cases where a viable Voting Rights Act claim can be demonstrated with adjusted data, the use of unadjusted data would probably reveal a voting rights violation as well.  Moreover, other decisions, such as the racial and partisan composition of a district, could subsume adjustment in importance in voting rights litigation.  Finally, the legal requirements have become sufficiently elastic that the question of which data to use will rarely be more important than the given court’s interpretation of the strictures of the law itself.

WHAT TO COUNT

The decision concerning what questions to place on the census form and what census data to make available can also affect the redistricting process and lawsuits under the Voting Rights Act.  There are two principal questions in this context.  First, does the format of the census race question make voting rights claims more or less difficult?  And second, does the absence of census data broken down by factors other than race make redistricting plans vulnerable to the charge that they have used race as the predominant factor in a redistricting plan?  Again, as with the discussion of statistical methods, this analysis is somewhat similar to asking how many angels can dance on the head of a pin – other factors will usually subsume in importance those mentioned in the forgoing paragraphs.   Nevertheless, the problems for redistricting inherent in the new format for racial data will only increase with time, so these hypothetical exercises may have legal relevance sooner than we think.

Pursuant to Office of Management and Budget (OMB) directives, the Census Bureau decided to allow individuals for the first time to check more than one race on the 2000 Census form.  This decision, which effectively creates sixty-three possible combinations of racial categories,
 will continue to bend the minds and challenge the computation capabilities of courts, lawyers, and state redistricting authorities in the coming years.  Contrary to the view expressed by many social scientists, however, the actual political and legal effects of this change will be minimal, at least in the short term.  Nevertheless, to prepare for the predicted growth in multiracial respondents in coming censuses, those in charge of the redistricting process should consider now the potential implications of this more complex format for racial data.

The first problem to recognize is a logistical one:  how does one use the new data format with its 63 or 126 combinations in the process of redistricting?  The short answer is that it is not easy unless one reaggregates the data into some more usable format.   Recognizing the importance of accurate and usable racial data in the context of civil rights enforcement, the Office of Management and Budget (OMB) sought to establish consistent rules for tabulating this new form of data.  The OMB issued Bulletin No. 00-02, which provides the following rules of aggregation: 
Federal agencies will use the following rules to allocate multiple race responses for use in civil rights monitoring and enforcement. 
· Responses in the five single race categories are not allocated. 
· Responses that combine one minority race and white are allocated to the minority race. 
· Responses that include two or more minority races are allocated as follows: 
· If the enforcement action is in response to a complaint, allocate to the race that the complainant alleges the discrimination was based on. 
· If the enforcement action requires assessing disparate impact or discriminatory patterns, analyze the patterns based on alternative allocations to each of the minority groups. (OMB 2000, 61-62) 
By redesignating multiracial respondents as some category other than white, the OMB approach creates a presumption for the enforcement of civil rights laws, including the Voting Rights Act that the complainant should not be disadvantaged by the new census format.  In other words, by recategorizing mixed race respondents as members of the protected group under the civil rights laws, the data will be tabulated in a light most favorable to the alleged victim of a civil rights violation.
Of course, an infinite number of other possible approaches exists for recompiling these data in a usable form.  For example, one could look at how individuals described themselves in the 1990 census and then extrapolate proportions applicable to the 2000 data.  In other words, if 80 percent of those who now call themselves both black and white called themselves only black in 1990, 80 percent of 2000 respondents in a given geographic unit could be recoded as black.  Similar estimates could be derived from contemporaneous survey data.  Alternatively, one could either double count or fractionally describe multiracial respondents so they appear as separate individuals or partial individuals for each race they check.  For example, one who checks off both black and white could be counted as half black and half white or as two individuals, one black and another white.  The latter option would lead to population totals exceeding 100 percent; the former would complicate the data even further by introducing new questions on how to tabulate other aspects of the data (e.g., age, renter status) for “half” an individual.  In fact, the Census Bureau itself planned to use an aggregation method different from the OMB’s when it conducted the Accuracy and Coverage Evaluation that was to be used in the intended statistical adjustment. (Kostanich 2000)
In the one opportunity where the Supreme Court confronted this conundrum it opted for an approach that counted anyone who checked the racial category that was relevant to the case before it.  In Georgia v. Ashcroft, 539 U.S. 461 (2003), which involved potential retrogression of African American voting power, the Court maximized the potential count of African Americans by including in its count of Black Voting Age Population (BVAP), anyone who checked off black plus something else.  At the same time, the Court recognized that other approaches to counting multiracial individuals for whom white was not one of the races checked might be appropriate, “if the case involves a comparison of different minority groups. . . . Here, however, the case involves an examination of only one minority group’s effective exercise of the electoral franchise.  In such circumstances, we believe it is proper to look at all individuals who identify themselves as black.”

Critics of the OMB guidelines have described them as a modern version of the “One Drop Rule” — the Jim Crow-era law where one drop of black blood, or one iota of black ancestry, made someone black.  They maintain that OMB “assigns” a race to an unwilling respondent — reducing a black-white respondent to “black” and ignoring the more complex self-identity expressed on the census form.  The guidelines not only contradict the purpose of the multiracial checkoff option (that is, to avoid forcing multiracial individuals to choose among alternative, single identities), the argument goes, but they misallocate people who would otherwise not want to group themselves with members of a certain single-race category.
This concentration on individual identity misses the point of the OMB guidelines and misunderstands the statutory purposes for which the census race data are used, at least in the redistricting context.  The overarching question in challenges to redistricting plans (or to changes of them) is whether the racial composition of an area operates alongside trends in race-based voting behavior to decrease or deprive a minority community of an equal opportunity to elect candidates of the community’s choice.  The size and homogeneity of the minority population seeking redress are only two pieces to the puzzle of a voting rights claim.
Of course, should courts or claimants reject the OMB guidelines, some rare claims of minority groups might be dismissed because the group would not seem large enough to get over the requisite numerosity threshold to present a redressable claim.  The voting rights issues surrounding the multiple race checkoff are similar to those considered with respect to counting methods.  Because some voting rights claims will turn on the size of the minority community as revealed in the census numbers, how one counts multiracial individuals may affect whether the minority community surmounts a threshold necessary to demonstrate a plausible voting rights claim.  If the multiracial population is large enough, perhaps a voting rights plaintiff might need to include that population in its count of members of the minority community in order to prove that the community is sufficiently large.  An unrealistic example might help prove the point.  Suppose a given community is one-third African American, one-third white, and one-third biracial (African American–white). Does an African American plaintiff seeking a district that surrounds that neighborhood have a claim under Section Two of the VRA?  The answer may depend on whether the biracial community is counted as African American.  At this stage of the litigation, it is usually in the plaintiff’s interest to show that the minority community is as large as possible.

Strangely enough, the same cannot be said for fulfilling the second and third factors employed by courts to evaluate liability under Section Two.  Those factors (the second and third prongs of the so-called Gingles test) are whether the minority community is cohesive and whether the white majority consistently votes as a bloc to prevent the minority community from electing its candidate of choice.  For these factors, the size of the minority community is irrelevant; what matters is whether the minority is politically cohesive and is systematically outvoted by a white bloc-voting majority. Cohesion and bloc voting are demonstrated through statistical methods that suggest the members of the minority community tend to vote alike—that is, the racial minority group tends to rally around and vote for one candidate who is usually defeated because whites vote for his or her opponent.  Here, increasing the size of the minority community by counting the multiracial population might actually harm a plaintiff’s chances of proving illegal vote dilution.  If the multiracial population votes differently from the single-race population (a rare event, to be sure), then treating the two groups together as “one race” would undermine the plaintiff’s claims that his or her community is cohesive. 


Another unrealistic example might help prove this point. Some authors have referred to the “Cherokee grandmother” phenomenon, in which a white individual, with some distant relative who is American Indian, checks off both white and American Indian on the 2000 census form.  Suppose for a moment that a large number of such individuals live in a community alongside a large number of individuals who check off American Indian only.  Assume also that the single-race respondents and the “Cherokee grandchildren” tend to vote for different candidates: for example, the American Indians tend to vote Democratic and the “biracial” community tends to vote Republican.  If one counts the biracial community as American Indian, as would be the practice under the OMB aggregation rules, it will appear that the American Indian community is not politically cohesive—that is, that the community does not support the same candidates.  If the community is not cohesive, then one cannot argue that its votes are being diluted by a given set of district lines.  Rather, the candidate “preferred” by the American Indian community tends to lose because the community splits its vote.


Although the new multiracial format will have implications for calculating the necessary elements of a vote dilution claim, those implications cut in different directions. On the one hand, a plaintiff may be aided by counting the multiracial population as members of the plaintiff’s race, thereby suggesting the largest possible size of the minority community. As the minority community is “enlarged” in this way, however, one runs the risk of “diversifying” the community to the point at which it lacks political cohesion.  For those worried about the legal impact of the new race format, these counterbalancing effects ought to be the source of solace, not additional concern.  Only politically cohesive minority communities have enforceable voting rights claims.  Thus, if the multiracial population is genuinely and systematically different from the single-race population (an improbable occurrence), then the plaintiff has nothing to gain, and perhaps much to lose, from aggregating them with the relevant minority group.  Moreover, if it turns out that the multiracial population votes as the single-race population does, then a good argument can be made that the two groups share similar characteristics beyond one box checked on a census form: they constitute a unified political group and also share some racial characteristics. With regard to claims under Section Two of the Voting Rights Act, then, the process of aggregation is self-regulating. A multiracial group should be reaggregated with the single-race community only when it is also shown that the two groups are politically similar.


Once again we should not overstate the independent impact of the change in the census data. First, as noted above, recent court interpretations of the Voting Rights Act have reduced in importance the size of the minority community for potential VRA claims.  Second, in its recent notices on the subject, the Justice Department, while promising to use the OMB’s aggregation rules to determine retrogression, has promised that its determinations of retrogression will involve a detailed and multifactor analysis, of which census race data are only a part.  As in the Section Two context, the Justice Department now promises to analyze polarized voting patterns and other electoral data to evaluate changes in minority voting strength caused by new redistricting plans. Third and most important, the multiracial population, while significant for the counting of certain groups, is too small to matter for most retrogression or dilution inquiries—almost all of which involve examinations of African American and Hispanic voting strength.  African Americans display a low rate of multiracial identification, and Hispanics, counted through a separate “origin” question on the census, are unaffected by the new multiracial format. If any group’s voting rights under Section Two or Section Five will be affected in the short term by the new race format, it will most likely be American Indians in small covered jurisdictions (for example, a county districting scheme in South Dakota, Arizona, or Alaska) and perhaps Asian Americans in New York City or California. Nevertheless, a remarkable confluence of political and geographic circumstances and a rejection of the OMB’s aggregation rules would need to occur before the new racial data present real difficulties for voting rights litigation.


The racial dataset the census provides presents both too much and too little information for use in redistricting.   For the reasons mentioned above, the 126 racial and ethnic categories into which the census distributes the population present logistical and theoretical problems for voting rights enforcement.  On the other hand, by merely presenting racial and ethnic data (as broken down by voting age), the census redistricting dataset is inadequate for the task of drawing districts reflecting communities defined by interests other than race.  Because the census redistricting dataset was designed to give jurisdictions the information they need to comply with one person one vote and to avoid a violation of the Voting Rights Act, the dataset does not include much of the other data that can be derived from the census form.


The release of only racial data in time for redistricting presents jurisdictions with a constitutional quandary.  In a series of cases throughout the 1990s, the Supreme Court held that the Fourteenth Amendment generally prevents a jurisdiction from using race as the “predominant factor” in the design of a district. (Shaw v. Reno, 509 U.S. 630, 649 [1993])  Although it may be difficult to demonstrate that any one factor predominates in the design of a district, which is necessarily the product of a series of compromises and multifactor decisions, the Court did state in later cases that the data available to linedrawers at the time of redistricting could raise the flag of racial predominance in the redistricting process.  As the plurality opinion in Bush v. Vera, 517 U.S. 952, 967 (1996), explained:
In considering whether race was the “predominant factor motivating the legislatur[e],” it is... evidentially significant that at the time of redistricting, the State had compiled detailed racial data for use in redistricting, but made no apparent attempt to compile, and did not refer specifically to, equivalent data regarding communities of interest. 
Thus, it would appear that some insurance against a charge of racial predominance begins with expanding the categories of data used in the redistricting process: that is, linedrawers and advocates must look beyond the official data provided by the Census Bureau to construct their district lines.  The redistricting dataset does not include, for example, the results from the question on the short form that asks respondents whether they own or rent their homes.  Nor does the file include data from the long form (filled out by one in every six respondents) with detailed questions on the following subjects: 
Social Characteristics of Population: marital status, place of birth/citizenship/year of entry, education-school enrollment/educational attainment, ancestry, residence five years ago (migration), language spoken at home, veteran status, disability, grandparents as caregivers. 
Economic Characteristics of Population: labor force status (current), place of work and journey to work, work status last year, industry/occupation/class of worker, income (previous year). 

Physical Characteristics of Housing: units in structure, number of rooms, number of bedrooms, plumbing and kitchen facilities, year structure built, year moved into unit, house heating fuel, telephone, vehicles available, farm residence.
The information from the long form is not compiled and distributed until well after the states and localities draw their lines for redistricting.  Moreover, those data, unlike the P.L. 94-171 redistricting file, will not be made available at the census block level where they are most useful for redistricting purposes.  Hence, those plans crafted only with information provided by the Census Bureau cannot make use of the most descriptive information of communities available to the government.
Once again, I do not want to overstate the significance of this problem.  Other sources of data, particularly election returns and party registration data, are, in most cases, the principal building blocks of redistricting plans.  And the Court has given its blessing to the use of political data to remove the taint of racial predominance in a district. (Easley v. Cromartie, 532 U.S. 234 [2000])  Moreover, contrary to most analysts’ expectations, the Shaw rule did not wreak havoc during the 2000 redistricting cycle.  Not a single Shaw case from the 2000 round made its way to the Supreme Court.  Thus, we may need to wait until the next redistricting cycle to see if the hypothesized problems relating to the limits of the redistricting dataset are more apparent than real.  

WHOM TO COUNT AND WHERE TO COUNT THEM
Every census cycle brings with it a new set of legal, political and even philosophical controversies.  This section examines what promises to be “the controversy” of  the 2010 Census: “whom should the Census count and where should it count them.”  As discussed in the first section, the Constitution merely requires “counting the whole number of persons in each State.”  However, the Census, for decades, has counted within a state’s population some individuals, such as soldiers, who are elsewhere in the world, and some individuals who are not in their “usual residence” on Census day.  The choices as to which non-residents will be counted where have specific consequences for apportionment and redistricting.

The decision where to count respondents to the census follows the “usual residence” rule.
   An individual’s “usual residence,” is the place where the person lives and sleeps most of the time.  Naturally, this rule does not mean an individual must count himself where he is located at the time he receives the census form or where he is standing on Census Day.  People who are on vacation or in their non-primary residence on Census Day should place as their address the location of their more permanent home.  For most Americans, the location of their usual residence does not present conceptual or political difficulty.  For large classes of people – such as the overseas population, individuals without conventional housing, college students and prisoners – the decisions concerning whether one should be counted in the census and, if so, where have become hot political and legal issues.

The Overseas Population


For obvious reasons, a census of all Americans living abroad would be impossible.
  The census has enough difficulty counting people living within the United States and its territories; tasking the Bureau with counting all Americans living everywhere from Antigua to Zimbabwe would magnify exponentially the logistical challenges of the census.  However, the census has periodically included a subset of the overseas population.  The 1830 and 1840 censuses counted “crews of naval vessels at sea” but those sailors were not attributed to states for purposes of apportionment.  The 1900 census was the first to include Americans abroad in the apportionment count; enumerators included in their counts federal employees living abroad and relied on family members in the United States to identify those individuals.  Each census between 1910 and 1940 relied on family members to identify individuals “temporarily” living abroad.  Instructions to enumerators dictated: “It does not matter how long the absence abroad is continued, provided the person intends to return to the United States.” (Lee & Wolfson 2003)

After a hiatus spanning the 1950 and 1960 censuses, the 1970 census included overseas Americans once again.  Although the 1970 census attempted to capture as many Americans abroad as possible, ultimately only Americans “affiliated with the Federal Government” were included for purposes of apportionment.
  Even that practice was discontinued in 1980 because of concerns about accuracy of the government records used to construct the census of overseas federal employees.  However, both the 1990 and 2000 censuses used similar records to construct the census of overseas federal employees, who were then included in states’ apportionment totals (although not assigned to census blocks for use in redistricting).  And each of those censuses led to a lawsuit.

The 1990 Census led to Franklin v. Massachusetts, 505 U.S. 788 (1992), and the 2000 census led to the first incarnation of Utah v. Evans, 143 F. Supp. 1290 (D. Utah 2001).  Massachusetts in 1990 and Utah in 2000 were “next in line” for the last seat in the U.S. House of Representatives.  In both cases, they alleged that the count of overseas federal employees violated the census clause of the Constitution.  In Franklin, Massachusetts argued that the census clause as amended by the Fourteenth Amendment required that “Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State. . . .” (U.S. Const. amend. XIV, §  2)  Because overseas employees were not in their states, the argument went, they should not be included in their apportionment counts.   The Court rejected that argument, holding that in allocating military overseas to their home state, “the Secretary of Commerce made a judgment, consonant with, though not dictated by, the text and history of the Constitution, that many federal employees temporarily stationed overseas had retained their ties to the States and could and should be counted toward their States’ representation in Congress . . . .”   The Court explained that “[t]he first enumeration Act itself provided that ‘every person occasionally absent at the time of the enumeration [shall be counted] as belonging to that place in which he usually resides in the United States.’” 

Through the use of administrative records, the census once again included the overseas population 2000 as it did in 1990, and once again there were challenges.   In the first incarnation of Utah v. Evans, 143 F. Supp. 1290 (D. Utah 2001), Utah made two, alternative arguments:  First, that it was a violation of the census clause of the Constitution to include only federal employees abroad but not similarly situated Americans overseas, such as Latter-Day Saints (“LDS”) missionaries, or second, that including any Americans overseas violated the census clause.  The court rejected both arguments.  Ordering the census to include LDS missionaries “would overwhelmingly favor Utah vis-à-vis all forty-nine other states,” the Court held.  “Given that the goal of apportionment is ‘to achieve a fair apportionment for the entire country,’ commanding the enumeration of one group from one state obviously fails to further the constitutional goal of ‘equal representation.’” (Id. at 1298, quoting United States Dep’t of Comm. v. Montana, 503 U.S. 442, 464 [1992])  Then why not subtract overseas employees altogether from the apportionment count, as Utah pleaded? Like many courts in similar situations, the district court in Evans deferred to the Census Bureau and answered that the decision to include only overseas federal employees in the apportionment count was “a rational exercise of the Secretary’s discretion, delegated to the Census Bureau, to conduct its obligation to enumerate the population for apportionment purposes.” (Id. at 1301)     

Pursuant to Congressional direction, the Census Bureau has convened the  Overseas Enumeration Research and Planning Group (“the Planning Group”) “to determine the feasibility, quality and cost of collecting data from U.S. citizens living overseas.” (Decennial Management Division 2003)  In 2004 the census conducted a test focused on the overseas American citizens living in France, Kuwait, and Mexico.  The questionnaire used was a unique form designed specifically for overseas enumeration that contained the “short form” questions asked within the U.S. as well as some additional questions needed for the purpose of this specific overseas enumeration.  The General Accounting Office has been quite critical of the of this 2004 test run, and it seems unlikely that a broad count of the overseas population will be included in the 2010 Census.. (GAO 2004)
As should be clear, the choice of which subset of the overseas population to include in the census could bias apportionment estimates in favor of one state and against others.  Thomas Lee and Lara Wolfson argue quite persuasively that the decision to count only overseas federal employees, biases the apportionment count in favor of certain states. (Lee & Wolfson 2003)  Depending on whether the overseas population is plugged into census blocks as well, the decisions concerning whether and to what extent, the overseas population should be counted could also affect redistricting.  Once again, it is difficult to know at the beginning of a census who will benefit from a decision to count the overseas population.  States with large army bases, of course, argue in favor of counting soldiers abroad.  States like Utah, with identifiable and discrete populations abroad who have heretofore remained uncounted, argue for an all or nothing approach to the overseas population.  The difficulties in counting the overseas population cannot be stressed enough.  The census misses millions of people who live inside the United States every year; assigning them the task of counting Americans in far flung corners of the globe would only magnify the difficulties we see in conducting the headcount.  For reasons of politics but also from a genuine desire to find out which Americans live in which countries, however, the census will likely continue to grapple with this problem in the coming years.
 The Enumeration of College Students

As a result of the rising number of students attending college and the failure of earlier censuses to count college student populations accurately, the 1950 Census was the first to count college students as residents of their college towns, as opposed to the previous policy of counting them in the residence of their parents. (Goldfield 2000; Borough of Bethel Park v. Stans, 449 F.2d 575 [3d Cir. 1971])  Another reason for the change was to eliminate the inconsistency between the counting rules for college students and the “usual residence rule.”  Because college residences are the places where such students generally eat, sleep and work, counting them there follows the same rules for counting the population in general.
The U.S. Court of Appeals for the Third Circuit upheld the application of the usual residence rule to college students in Borough of Bethel Park v. Stans.  The plaintiffs in that case argued that the Bureau should not automatically enumerate college students at their college town, but rather should consider whether each student has a particular attachment to the state of his/her parental home and whether the student is registered to vote in the state of his/her parental home.  (Borough of Bethel Park, 449 F.2d at 579) Giving great deference, once again to the Census Bureau, the court rejected these arguments. “Once a person has left his parental home to pursue a course of study at a college in another state which normally will last for a period of years, it is reasonable to conclude that his usual place of abode ceases to be that of his parents.  Such students usually eat, sleep, and work in the state where their college is located.” (Id. at 580-81)
The application of the usual residence rule to college students does not spur much debate these days.  However, counting students in college towns can often have a dramatic effect on the redistricting totals for certain areas of a state, and to a lesser degree the apportionment totals between states.  The population of some college towns doubles in September when the students arrive.  Especially when one considers redistricting for small area political bodies, such as county commissions or city councils, the decision to count students in the college towns can have a dramatic political effect.  Moreover, the decision to apply the usual residence rule to college students serves as a template that governs how the census counts other populations, such as prisoners.
Prisoners


How and where the census counts prisoners is likely to be the subject of much debate between now and the next census.  The decision whether to count prisoners in prison or in the state or census block of their pre-incarceration residence can have substantial regional effects, which sometimes correlate with the distribution of racial minority populations within a state.  Under the “usual residence” standard, prisoners generally eat, sleep and work in their place of confinement. (District of Columbia v. United States Dep’t of Commerce, 789 F. Supp. 1179, 1180 [D.D.C. 1992])  Therefore, Borough of Bethel Park held that “[p]ersons confined to institutions where individuals usually stay for long periods of time, such as penitentiaries or correctional institutions, mental institutions, homes for the needy or aged, or hospitals for the chronically ill, are enumerated as residents of the state where they are confined.”  (Borough of Bethel Park, 449 F.2d at 582)  The district court hearing the case of District of Columbia v. United States Department of Commerce came to the same conclusion, finding that the application of the usual residence rule to prisoners was not arbitrary, capricious or unconstitutional.  The plaintiffs there argued that prisoners at a prison in Virginia that was funded by the District of Columbia should be counted as if they lived in the District of Columbia. (District of Columbia v. United States Dep’t of Commerce, 789 F. Supp. 1179, 1185-86 [D.D.C. 1992]) 
A bill was introduced in the House of Representatives by Mark Green on April 29, 1999 that was to apply where individuals are incarcerated in a prison located in a different state and more than half of the costs associated with that persons incarceration are recoverable by the state in which the prison is located.  H.R. 1632, 106th Cong. (1999). According to the bill, individuals who qualify under that description “shall be counted as a resident of the State from which those amounts (relating to the cost of such individual’s incarceration) are so recoverable” or, if amounts are recoverable from two or more states, “the Secretary of Commerce shall prescribe [special rules] consistent with carrying out the purposes of the Act.”  The Bureau strongly objected to the legislation arguing that “if passed, [it] would mandate an exception to the judicially-approved usual residence concept.  [Fearing that] [d]oing so may open a Pandora’s box of pressures for other exceptions to our residence rules.”  See Including Prisoners, Military and Citizens Overseas in Census:  Hearings on H.R. 1632 Before the Subcomm. on the Census Committee on Government Reform, available at 1999 WL 2008457, *6 (statement of Kenneth Prewitt, Director, U.S. Bureau of the Census).

The “prisoner issue” is more relevant to redistricting than it is to reapportionment.  With respect to New York, Peter Wagner of the Prison Policy Initiative has documented the remarkable disparities in representation due to counting prisoners in prison, as opposed to where they resided pre-incarceration.  As he points out:
New York State has experienced tremendous growth in the size of its prison population since 1980. Twenty years ago, New York incarcerated 123 out of every 100,000 citizens. Now the State incarcerates at more than 3 times that rate.  While 66% of New York State's prisoners are from New York City, all new prisons built since 1982 have been upstate. 



* 
* 
*

[O]nly 24% of prisoners are from upstate, but 91% of prisoners are incarcerated there. 
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All communities have a number of convicted people, but only a small number of communities host prisons. The majority of communities in New York State lose at least some population to prison, but New York City is especially hard hit with 44,326 city residents counted in upstate prisons, and only 586 prisoners incorrectly counted as New York City residents. While controversies may rage about the disproportionate undercount in various communities in New York State, it’s undeniable that 43,740 verifiable New York City residents were counted as residents of other parts of the state.  (Wagner 2002)
The redistribution of population to predominantly white areas from areas with high concentrations of minorities has an expected disparate racial impact on representation, critics argue.  The effects are seen not only at the legislative level but also sometimes at the local level where some cities or counties may count prisoners in their local districts.  It is unclear, however, whether the location of prisons in other states produces similar racial and regional effects.  If New York’s pattern of relocating from New York City disproportionately minority prison populations to whiter upstate areas is true for the nation as a whole, the effect with respect to representation (and, perhaps more dramatically, funding allocations) of applying the usual residence rule to prisoners is quite troubling.

Critics of this policy suggest several alternatives.  One option is to exempt prisoners from the usual residence rule, allowing them to locate themselves at their former place of residence.  Of course, doing so misrepresents the nature of the extant population in that community – for example, two people might be counted in the same house and not even know each other, or prisoners incarcerated for life could be counted at an address to which they will never return.  Moreover, for certain public policy purposes the number of people actually present in the area may be the most relevant factor, in distributing certain funds, for example.  Another option, which is politically and morally unacceptable, is to subtract prisoners altogether from the redistricting datafile or any dataset used for funding allocations.  Doing so would avoid the windfall that prison communities receive as a result of the padding of their populations without assigning prisoners to residences occupied by someone else.  Yet a third option is to have a special form for prisoners, which allows them to specify both their original residence and their prison residence.  More importantly, the Census Bureau would need to offer (yet again) an additional dataset that would allow states and localities to redistrict based on the reassignment of prisoners to their original communities.  In doing so, the Bureau would remain true to its mission as information provider without having to take a stand on exactly where states and localities should place prisoners.
CONCLUSION
The Framers of the Constitution knew that the census was a political hot potato.  At the same time, they recognized that, by providing the foundation for representative government, the census would be essential to the workings of American democracy.  Much has changed with respect to the census since the Constitution’s drafting.  No longer do we count African Americans as three-fifths of a person, nor do we tie taxation to a state’s population total, nor can states allow their legislative districts to remain unchanged in the face of population shifts.
The process of taking the next census, like that for all its predecessors, will be updated for the times.  It may include new statistical methods, a new way to ask or count respondents’ race, or a new way to conceive of an individual’s residence.  Change is the only constant with the census:  every census has differed from its predecessor in some important respect.  The greatest hope for reformers is that we learn from the mistakes of the past and try to attack the problems – how to count, what to count, whom to count and where to count them – with an appreciation of the demographic changes each census reveals.
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� Assistant Professor of Law and Political Science, University of Pennsylvania Law School.  I am greatly indebted to the work of Carli Bellis, a student at the University of Pennsylvania Law School whose seminar paper contributed much to the last section of this chapter.


� U.S. Const., art. I, § 2, cl. 3 (“Representatives and direct Taxes shall be apportioned among the several States . . . according to their respective Numbers.”).


� U.S. Const. art. I, § 9, cl. 4 (“No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein before directed to be taken.”).  See also The Federalist No. 54.


� “Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.” U.S. Const., art. I, § 2, cl. 3 (emphasis added).


� See Franklin v. Massachusetts, 505 U.S. 788 (1992); Wisconsin v. City of New York, 517 U.S. 1 (1996); Department of Commerce v. Montana, 503 U.S. 442 (1992).   


� For a longer discussion, see Skerry 2000; Persily 2001.


� The Court’s opinion in Utah v. Evans, 536 U.S. at 457-58, described hot deck imputation in the following way:





“Hot-deck imputation” refers to the way in which the Census Bureau, when conducting the year 2000 census, filled in certain gaps in its information and resolved certain conflicts in the data. The Bureau derives most census information through reference to what is, in effect, a nationwide list of addresses. It sends forms by mail to each of those addresses. If no one writes back or if the information supplied is confusing, contradictory, or incomplete, it follows up with several personal visits by Bureau employees (who may also obtain information on addresses not listed). Occasionally, despite the visits, the Bureau will find that it still lacks adequate information or that information provided by those in the field has somehow not been integrated into the master list. The Bureau may have conflicting indications, for example, about whether an address on the list (or a newly generated address) represents a housing unit, an office building, or a vacant lot; about whether a residential building is vacant or occupied; or about the number of persons an occupied unit contains. These conflicts and uncertainties may arise because no one wrote back, because agents in the field produced confused responses, or because those who processed the responses made mistakes. There may be too little time left for further personal visits. And the Bureau may then decide "imputation" represents the most practical way to resolve remaining informational uncertainties.


The Bureau refers to different kinds of "imputation" depending upon the nature of the missing or confusing information. Where, for example, the missing or confused information concerns the existence of a housing unit, the Bureau speaks of "status imputation." Where the missing or confused information concerns whether a unit is vacant or occupied, the Bureau speaks of "occupancy imputation." And where the missing or confused information concerns the number of people living in a unit, the Bureau refers to "household size imputation." In each case, however, the Bureau proceeds in a somewhat similar way: It imputes the relevant information by inferring that the address or unit about which it is uncertain has the same population characteristics as those of a "nearby sample or 'donor' " address or unit--e.g., its "geographically closest neighbor of the same type (i.e., apartment or single-family dwelling) that did not return a census questionnaire" by mail. Because the Bureau derives its information about the known address or unit from the current 2000 census rather than from prior censuses, it refers to its imputation as "hot-deck," rather than "cold-deck," imputation. These three forms of imputation increased the final year 2000 count by about 1.2 million people, representing 0.4% of the total population.





� See Utah v. Evans, 536 U.S. at 472 (“Although we do not rely on it here, under these circumstances we would grant legal deference to the Bureau’s own legal conclusion [that imputation did not constitute sampling] were that deference to make the difference.”).


� For a more developed explanation of the foregoing from which much of this is excerpted, see Persily 2001. 


� A longer and more complete explanation of the problems described in this section, from which much of this is excerpted, can be found in Persily 2002.


� Sixty-three combinations come from the following: 6 single-race categories, 15 combinations of 2 races, 20 combinations of 3 races, 15 combinations of 4 races, 6 combinations of 5 races, and 1 combination of all 6 races.  (6 + 15 + 20 + 15 + 6 + 1 = 63.)  If one multiplies the possible race categories by the dichotomous Hispanic origin category (i.e., a person either is or is not a Hispanic--only 2 options), then one arrives at 126 possible race and ethnicity combinations.


� See Plans and Rules for Taking the Census, available at http://www.census.gov/population/www/censusdata/resid_rules.html (describing the general residency rules applied in the 2000 Census).


� For an excellent summary of the legal and policy issues involved with the overseas population, see Lee 2003.


�  In Borough of Bethel Park v. Stans, 449 F.2d 575 (3d Cir. 1971), the city of Philadelphia challenged the Bureau’s failure to further subdivide overseas individuals within the state in the 1970 Census.  The Third Circuit held “that the census is used to determine the total number of representatives to which a state’s population entitles it, and neither the Constitution nor the Census Act demands the allocation of persons to any particular subdivision of a state.”   Plaintiffs also challenged the Bureau’s failure to additionally enumerate non-government employees living abroad.  The court held that the Bureau’s assertion that they could not accurately locate this portion of the abroad population was a sufficient justification for failure to count them.    
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