ED BAKER: INSPIRATION BY A FRIENDLY SCHOLAR AND A
SCHOLARLY FRIEND

Friedrich Kiibler

Ed Baker joined the Penn Law Faculty in 1981. During the fall of
1983 I served as a visiting professor. Ed and I quickly found out that
we had a common interest in free speech and mass media issues, and
we started to exchange our views and ideas. Since 1985 I taught per-
manently, although not full time, at Penn. Whenever he and I were
there we would meet regularly, about once a week, to discuss our
work and our projects.

From the very beginning it was obvious that Ed was an extremely
sophisticated and rigorous scholar, an excellent lawyer, and at the
same time deeply familiar with economics, political science, media
sociology, and philosophy. In the late eighties or early nineties Jur-
gen Habermas, my colleague at the University of Frankfurt, visited
Penn; I was in Germany at that time. When I asked about the visit af-
ter his return he answered that it had been very interesting and plea-
sant and that he had been particularly impressed by a young philoso-
pher whose name was Ed Baker.

Ed and I always agreed as to methodology and mostly on policy.
In the analysis of speech and media issues he was nearly always one or
more steps ahead of me, in spite of the fact that I am considerably
older. My main advantage had been that I am familiar with the Ger-
man mass media system and its European implications. It contains
elements, e.g., a strong public service segment in broadcasting, which
he thought interesting. The same was true for the British system
which he knew better than I do. He had a certain affinity to the val-
ues and virtues of “Old Europe.”

In the late eighties he was finishing his seminal book, Human Lib-
erty and Freedom of Speech." Its central argument formed the basis for
his future writings (and for mine). He rejects the prevailing idea that
freedom of speech is ultimately a functional right, serving the “mar-
ketplace of ideas.” The First Amendment primarily protects the au-
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tonomy and equality of individual speakers, their right of self-
determination by communicating with others.

Speech is protected because, without disrespecting the autonomy of oth-

er persons, it promotes both the speaker’s self-fulfillment and the

speaker’s ability to participate in change. This leads to the conclusion

that, as long as speech represents the freely chosen expression of the
speaker, depends for its power on the free acceptance of the listener, and

is not used in the context of a violent or coercive activity, freedom of

speech represents a charter of liberty for noncoercive action.”

This does not completely exclude the functional justification, which
remains valid where speech is not individual expression but the ad-
vertising or lobbying activity of (mostly huge) entities like corpora-
tions. This corporate and/or commercial speech, which serves a spe-
cific communicative purpose, is therefore constitutionally protected,
and can be regulated to ensure the democratic process and to protect
individuals who are members of the organization and disagree with
its propaganda. This aspect is enormously important: it justifies ef-
forts to regulate mass media in ways which would be intolerable when
applied to individual speakers.

In the nineties Ed shifted his interest to the particular issues of
media regulation. His next book, Advertising and a Democratic Press,’
contains a convincing description and explanation of how and why
the dependence upon advertising revenues affects and distorts the
content of mass media. Then three major articles’ served as the basis
for a third book, on Media, Markets, and Democracy.” Tts first part pre-
sents a brilliant analysis of the specific features of the economics of
mass media. Their products are “public goods” which allow nonrival-
rous use and make it difficult to exclude third parties (or free riders).
In addition there are—positive and negative—externalities. And the
media operate on two markets: they distribute news, editorials and
entertainment to their recipients; and those form the audiences
which are sold to the advertising industries. There is strong evidence
that this form of financing promotes concentration of newspaper and
broadcasting business. And finally, the media not only satisfy but also
generate and modify the preferences of their recipients. For all of
these reasons a purely commercial media system is plagued by signifi-
cant market failures which are likely to degrade the communicative
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services rendered to individuals and to the public. The second part
of the book discusses a broad spectrum of potential relief through
content-neutral regulation. The book concludes with very timely
chapters on international trade in media products and on the impact
of the internet and of digital technologies.

In the beginning of 2000 I was asked by the German Association
of Comparative Law to assist in the preparation of a program on me-
dia concentration and to present the comparative analysis of the na-
tional reports. I suggested inviting Ed Baker to contribute a report
on the ownership rules in U.S. broadcasting regulation. He accepted,
and a year later he sent me a text which was at the same time a com-
prehensive description and a brilliant evaluation of the American de-
velopment.” The comparative law conference took place in Ham-
burg, in September 2001, only few days after the terrorist attack
killing thousands of people and destroying the World Trade Center
in New York. Ed was visiting with NYU and felt that he should not
leave his students at that moment. But even in his absence it was his
text which dominated the debate: he had provided the conceptual
framework for the discussion of policies. In particular, he argued
that for compelling reasons ownership rules cannot be substituted.
In the Hamburg discussion his view prevailed against the strong op-
position of the German Cartel Office, which viewed media specific
ownership rules as an undesirable interference with its own powers.
For Ed, his contribution to the conference became the starting point
for his latest and last book, Media Concentration and Democracy: Why
Ouwnership Matters.” This is another classic text—an enormously care-
ful and nearly exhaustive explication of the relevant policy argu-
ments, making it very clear that a democratic system will face inac-
ceptable risks once media power is no longer constrained by
ownership rules. In between Ed and I had co-authored a short article
in German explaining and criticizing the new ownership policy the
FCC wanted to adopt in the early years of the century.”
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Two years ago I finally finished and published my book on the
German system of mass communication law.” In the preface I could
and I did write without any exaggeration that nobody had exercised
as much influence on the content of this book, and on my way of
thinking about freedom of speech and mass media regulation, than
Ed Baker. Today I have difficulty disentangling which insights I de-
rived from reading his books and articles, and what I gained from our
continuing conversations and discussions. But I have no doubt that
for his and for my generation Ed has elaborated the most compre-
hensive and the most persuasive theories how to understand constitu-
tional guarantees of free speech and how to transform this interpreta-
tion into policies which will serve the public on the long run; if there
is anything better, I have not seen it. So I am very sorry that I lost a
vital source of information and education. But there is more. Ed had
been the model of an academic, fully dedicated to his students and to
his scholarship, unpretentious and kind, but unconditionally commit-
ted to principles of intellectual integrity and social justice. And he
was a wonderful friend. I am deeply saddened by the loss, but I am
happy whenever I remember our relationship.
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