Memorandum

TO: DRAFTING COMMITTEE ON RECORD OWNERS
OF BUSINESSES ACT
FROM: Harry J. Haynsworth, Chair
DATE: March 4, 2008
RE: Overview of Issnes Involved in Determining Beneficial Ownership and

Control of Interests in Business Entities

Collection and maintenance of accurate business entity beneficial ownership and control
information is a key component of the anti-money laundering business entity proposals that have
been made by FATF, the U.S. Senate Homeland Security Committee Permanent Subcommittee
on Investigations, the Department of Justice and various units within the Treasury Department
dealing with money laundering issues. The purpose of this memorandum is to provide a brief
overview of the issues and problems that will arise if business entities are required to collect and
maintain complete beneficial ownership information in addition to record owner information,
which is and always has been the recordkeeping standard in U.S. business entity laws.

Several samples of beneficial ownership statutes are attached as exhibits. All of them
share certain common characteristics. First, all of them have as their objective determining who
actually controls the entity. Second, they all contain an indirect as well as a direct ownership
requirement.

1. Control

Control is generally defined as having a specified percentage of voting power sufficient
to elect or remove the managers of a business entity. The percentage figure used in current
statutes varies considerably. European Union Directive 2005/60/EC (Exhibit 1) uses 25% as
does the United Kingdom definition (Exhibit 2). The most recent Department of Justice proposal
(Exhibit 3) specifies 15%. 1 have seen some control definitions relating to publicly-traded
corporations that use a 10% figure (see Exhibit 4). The general statutory rule for election of
directors in a corporation is a majority (50%+) of the shares entitled to vote for directors. The
general statutory rule in U.S. uniform unincorporated entity statutes is unanimity (100%), but
this percentage can be changed by agreement of the partners (partnership) or members (limited

2146509v1 1



liability company).! Many state unincorporated entity statutes, however, use a majority member
or percentage of capital vote as the default rule for the election of managers.

Two additional differences between corporate and unincorporated entity statutes
complicate the control analysis. The first is that in U.S. unincorporated entities managerial and
financial rights are severable. Therefore, it is possible to have 100% of the voting and
managerial rights in one or more individuals and 100% of the financial rights in another person.
This type of arrangement is fairly common in limited partnerships where there is typically a
single general partner who manages the partnership and may have a right to some of the profits
and limited partners who have few, if any, voting rights but are entitled to most of the profits and
distributions.”> Also, it is possible in an unincorporated entity for an owner to transfer all of the
owner's rights to profits distributions to a third party (called a transferee), but to retain all of the
voting and managerial rights.

A second difference is that in many U.S. unincorporated entities both voting rights and
distribution rights are based on the relative percentage of each partner's or member's capital
account (roughly capital contributions and undistributed profits), which can change on a daily
basis, whereas in a corporation voting rights and distribution and equity rights are based on the
relative percentage of stock ownership rights and change only where there is a transfer of the
underlying stock. Thus in a partnership a partner might have 51% of the total capital accounts on
day 1 and because of a disproportionate distribution made at the end of day 1 have only 49% of
the capital on day 2 without any transfer of the underlying equity interest having taken place. If
a 50% control test was the benchmark, the partner would be in control on day 1 but not on day 2.

The beneficial ownership proposals made by FATF, et al. all exclude publicly held
companies® and seem to be aimed at determining “control” in companies that are classified as
closely held, a term that is generally understood to mean a business entity having a small number
of equity owners.* This being the case, it would seem that the “control” standard should be

! The default unanimity rule in many unincorporated entity statutes raises an interesting "control"
issue. Since each owner has in effect a veto power on all decisions, does that mean that all the
owners have a controlling interest or that none of them have a controlling interest?

2 Tt is possible to achieve basically the same result in a corporation by use of non-voting stock.

® As a general rule, a publicly held company is one whose ownership interests are widely held.
A common standard would be a business entity whose ownership interests are listed on a stock
exchange and/or are required to file reports with the SEC under the 1934 Securities and
Exchange Act (300 or more shareholders). Publicly held companies constitute less than 1% of
all U.S. business entities.

* There is no agreed-upon standard for the maximum number of owners in a closely held
business. The maximum number of shareholders a corporation can have to qualify for taxation
under Subchapter S of the Internal Revenue Code is 75 (when Subchapter S was first enacted
approximately 50 years ago, the maximum was 10). The Subchapter S maximum would be on
the high side of “closely held” definitions used in other statutes and in cases.
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“more than 50%”° since that is the standard for election of directors/managers in U.S.
corporation statutes and many U.S. unincorporated entity statutes. A 25% or less control
standard makes more sense with respect to publicly held companies because the holders of large
blocks of stock constituting much less than 50% in a publicly held corporation can in many cases
be sufficient to control the outcome of director elections, etc.

2. Indirect Ownership

A second characteristic shared by all existing beneficial ownership statutes is that an
individual is deemed to own not only the equity interest in a business entity that the individual
owns directly but also equity interests that the individual owns indirectly. These indirect
interests are added to the direct interests to determine the total interest the individual owns. The
existing statutes generally contain two categories of indirect or constructive ownership. The first
is family members and the second is constructive ownership based on ownership interests in
trusts, estates, and various forms of business entities.

Under family member constructive ownership rules, stock (or any other ownership
interest) is attributed to and from other family members. First, you have to determine which
family members are included. How far up and down the family tree is appropriate, i.e., are
grandparents and grandchildren included? What about stepchildren and adopted children and
spouses and the spouse's parents, etc.? Are individuals who live in the same home as the record
owner but are not related by blood to the record owner considered as family for purposes of the
constructive ownership rules?®

Several issues involving attribution to and from trusts, estates and various business
entities must also be resolved. With respect to trusts, should there be a distinction between
revocable and irrevocable trusts? What if an individual is the trustee of the trust but is not a
beneficiary of the trust? How should contingent as opposed to vested interests be treated? What
percentage of beneficial interest is necessary to trigger the atfribution of the interest to an
individual in order to determine control? Beneficial ownership interests in estates raise these
same questions. With respect to attribution to and from various forms of business entities, you
would have to specify in the statute what percentage ownership in the entity is necessary to
trigger the attribution. Other issues that have to be determined are how are options and warrants
and convertible securities treated? Is non-voting stock included in the calculation? In
unincorporated entities, is the attribution based solely on voting rights, as is the case with a
corporation, or should it be based on the partner's share of the capital account or both? Should S

3 Any statute or regulation defining control would have to state how options to acquire stock or
other equity interests should be treated in determining the interest held by an individual.
Whether only vested options should be counted would also have to be specified.

6 A category not included in many of the existing beneficial ownership statutes is a relationship
based not on family but on employment or a contractual relationship. For example, what if
Osama Bin Laden’s chauffeur is the record owner of stock in a corporation. Should that stock
nevertheless be attributed to Osama Bin Laden because of the “control” he would have over the
chauffeur?
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corporations, which are corporations for state law purposes but are treated somewhat like
partnerships for federal tax purposes, be treated the same as C corporations or as partnerships?

Once the constructive ownership rules have been established, then you have to apply
them to a specific set of facts. The examples in Treas. Reg. 1-318-2 through -4, (see Exhibit 6),
applying the constructive ownership rules in Section 318 of the Internal Revenue Code illusirate
the complexities of making this determination.” For the most part, the determination of
beneficial ownership must be made by accountants and lawyers for the entity and the owners of
the entity for a particular purpose (e.g., taxes, SEC reporting requirements) at a particular point
in time. The calculation is not made on a day-to-day basis because so many events can occur
(e.g., death, bankruptcy, voluntary transfers) that can affect the beneficial ownership calculation.

Requiring a business entity to collect and maintain on an ongoing basis all the
information necessary to make the beneficial ownership determination would be an enormous.
burden and a radical departure from existing recordkeeping requirements. Moreover, because of
the complexities involved, there would undoubtedly be massive amounts of noncompliance,
most of which would be unintentional. An entity would have to know all of an individual's
family, as defined in the statute and the names of all the shareholders, partners and members of
any entity that is an equity owner in the entity responsible for keeping the information. It would
also need to know the name of the owners of any entity that was an owner of that second entity,
and so on, as well as the beneficiaries of estates and trusts that have an ownership interest in any
of the entities in the chain. Tt is quite common in the U.S. to have three or more tiers of entity
ownership, which complicates the analysis. An even more difficult task would be the necessity
to obtain knowledge of any changes in the various ownership interests in the chain, many of
which it would have no notice of unless the transferor notifies the entity of the change because
the transfer does not cause a change in the record owners of the entity. A change in beneficiaries
of an estate or trust is an example. Another example would be a transfer by an owner of an
entity that is an equity holder of the entity that is required to keep the beneficial ownership
information current where the transfer does not result in a change in the name of that entity.”

Having individuals maintain beneficial owner records and file any changes in any
company they own with the Secretary of State, which is Part B of the Department of Justice
Proposal (Exhibit 3) does not solve any of the complex problems involved with having these
records kept by business entities. The statute would still have to define what control and indirect
ownership rules apply and inadvertent noncompliance would undoubtedly be even greater than if
companies were required to keep the information. Moreover, requiring this information to be
filed in the Secretary of State raises another level of additional complexity. The issues that

" The examples show that in many cases more than one individual could be deemed to own a
"controlling” interest because of the constructive ownership rules. See Treas. Reg. §1.318-2(b)
where four family members each own directly 25% of the stock but constructively three of the
four own 100% of the stock and the fourth owns 75% of the stock.

® Control can also be achieved by private contractual arrangements such as voting agreements,
which the business entity might not know about because this type of arrangement does not
involve a change of record ownership in the entity.
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would have to be determined include the following: Would the individual have to file this
information in the state of his or her residence or in the state where the business entity was
formed (or in which it has become domesticated). Would these beneficial owner records be
public or non-public? Who would have access to this information? Are the secretaries of state
capable of keeping dual sets of easily retrievable records on companies, one set dealing with
public information and a second dealing with non-public information? Who would have to bear
the cost of this new recordkeeping requirement?’

Amending the record owner provisions in existing U.S. entity laws to enable law
enforcement officials to trace ownership in an entity back to the individuals who ultimately
control the entity (using whatever definition of control is deemed appropriate under applicable
criminal statutes) will provide a workable system that will accomplish the legitimate needs of
law enforcement officials to obtain beneficial ownership information without the imposition or
the enormous costs and complexities of amending business entity laws to require companies to
maintain accurate, current beneficial ownership records.

HIH/nr
Attach.

® If only individuals rather than entities are required to keep and/or file beneficial ownership
records, this would require statutory law other than amendments to the state business entity
statutes, which only deal with compliance issues applicable to an entity, the relationship between
the owners and managers and the entity and the rights and liabilities of the entity to third parties.
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(8) ‘politically exposed persons’ means natural persons whe
are or have been emtrusted with prominent public func-
tions and immediate family memgers. of persons known
ta be close assoctates, of such persons;

(9) ‘business reladonship’ means a business, professional or
commercial relationship which is connected with the
professional aetivities of the institetions and persons
covered by this Directive and which is expected, at the
time when the contact is established, to have dn element
of duration;

(10} “shell bank’ means a credit institution, or an institution
engaged in equivalent activities, incorperated in a jusisdic-
tion in which it hes no physical presence, involving mean-
inghul mind and management, and which is unaffiliated
with a regulated financial group.

Artice 4

1.  Member States shall ensure tha the provisions of this
Directive are extended in whole or in part to professions and
to categories of undertakings, other than the institutions and
persons referred to n Article 2(1), which engage in activities
which are particularly likely to be used for money laundering
or terrorist financing purposes,

2. Where a Member State decides 1o extend the provisions
of this Directive to profissions and to categories of undestale-
ings other than those referred o in Artlele 2(2), it shall inform
the Commission thereof.

Arilcle 5

The Metaber States may adopt or retain in force stxicter provi-
sions in the field covered by this Directive to prevent money
laundering and terrorist financing.
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Meaning of beneficial owner
{1) In the case of & body corporate, “beneficlal owrner” means any individual who—
(a) as respects any body other than a company whose securlties are fisted on a
regulated market, uitimately owns or controls (whether through direct or
indirect ownership or control, including through bearer share holdings) more
than 25% of the shares or voting rights in the body; or
(b) as respects any body corporate, otherwise exercises control over the
management of the body,
{2) Inthe case of a partnership (other than a limited liability partnership),
“beneficial owner” means any Individual who—
{a) ulimately is entitied to or conirols (whether the entitiement or control is
direct or indirect) more than a 25% share of the capital or profits of the
partnership or more than 25% of the voting rights In the partrership; or
{b) otherwise exercises control over the management of the partnership.
(3) In the case of a trust, "beneficlal owner” means—
{2) any individual who is entitled to a specified interest in at least 25% of the
capltal of the trust property;
{b) as respects any trust other than one which Is set up or operates entirely for
the benefit of individuals falling within sub-paragraph (a), the class of persons
In whose main interest the trust is set up or aperates;
{<} any Individual who has contrel over the frust.
{(4) In paragraph (3)~
“specified Interest” means a vested Interest which is—
{a) in possession or in remainder or reversion {or, in Scotland, in fee); and
{b) defeasible or indefeasibie;
o “control” means a power (whether exercisabie alone, jointly with another person
or with the consent of another person) under the trust instrument or by law te—
{a) dispose of, advance, lend, invest, pay or apply trust property;
(b) vary the trust;
{c) add or remove a person as a beneficiary or to or from a class of
beneficlaries;
{d) appoint or remove trustees;
(e) direct, withhold consent to or veto the exercise of a power such as is
mentioned in  subparagraph (a}, (b), (c) or {d).
(5) For the purposes of paragraph (3)—
(2) where an individual is the beneficial owner of a body corporate which is
entitled to a specified interest in the capital of the trust property or which has
control over the trust, the individual is to be regarded as entitled to the Interest
or having control over the trust; and
{b} an individual does not have contral solely as a result of—
(i) his consent being required In accordance with section 32{1}c) of the
Trustee Act 1925 (power of advancement);
{ii) any discretion delegated to him under section 34 of the Pensions Act 1995
{power of investment and delegation);
{ifi) the power to give a direction conferred on him by section 19(2) of the
Trusts of Land and Appolntment of Trustees Act 1996 {appointment and
retirement of trustee at instance of beneficiaries); or
(iv) the power exercisable coliectively at common law to vary or extinguish &
trust where the beneficiaries under the trust are of fuil age and capacity and
(taken together) absolutely entitled to the property subject to the trust {or, in
Scotland, have a full and unqualified right to the fee).
{6) In the case of a legal entity or legal arrangement which does not fali within
paragraph (1), (2} or {3), “beneficial owner” means--
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The following is a draft summary of the basic requirements that the Department of
Justice deems necessary to include in any legisiation establishing minimum requirements
for the collection of beneficial owner information by the States. The objective of any
legislative change is to establish the collection and maintenance of accurate records
which identify the true beneficial owner(s) of a business. The proposed legislation must
include the following: :

A. Establish a definition of “beneficial owner”. There are a number of definitions
worldwide for “beneficial owner”, which may assist in drafting this important definition,
including but not limited to the definitions contained in: 31 CFR 103.175; 17 CFR
240.13d-3; the United Kingdom Money Laundering Regulations, effective December 15,
2007;' and the European Union (Third Anti-Money Laundering Directive).” For
purposes of this concept paper, the following definition of beneficial owner has been
elected:

“beneficial owner” means (a) a natural individual who -has a level of
control over, or entitlement to, the funds or assets of the corporation or
limited liability company or partnership that, as a practical matter, enables
such individual, directly or indirectly, to control, manage or direct such
entity; or (b) a natural individual who owns more than 15% of the
~corporation or limited liability company or partnership. If a natural
individual exercises such control or ownership over such corporation or
limited liability company or partnership through another legal entity, such
as a corporation, limited liability company or a pattnership, the beneficial
owners shall also identify each such legal entity being used by such
individual to exercise control over the corporation or limited liability
company or partnership and the majority beneficial owner of such entity.

B. Require the beneficial owner of a business:

1. to provide a State with adequate information regarding the identity and
location of the beneficial owners, prior to the initial incorporation of the entity.
The objective of this requirement is that the beneficial owners provide, and that
the States collect the names, current addresses and photos of the natural
individuals (rather than legal entities) who will be the true owners of the business
that the States are being asked to form. For United States Citizens, the beneficial
owner must provide either a copy of his or her driver’s license or passport. All
other beneficial owners must provide a copy of his or her passport.

' Used by the United Kingdom in conjunction with the Financial Action Task Force (FATF), a leading
International organization combating money laundering and terrorist financing.
* Used by the European Union in conjunction with the FATF.
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2. to verify through signature, subject to criminal penalty, that the
information provided to the States has been reviewed, and is true and accurate.
This provision is to ensure that there are sufficient criminal penalties to aflow
either State or Federal authorities to prosecute individuals who provide false
information to the State regarding beneficial owners.

3. to be subject to criminal and civil liability until the new beneficial
owners’ documents are provided to the incorporating State, when an existing
business is sold or transferred to a new beneficial owner. This provision is to
ensure that businesses maintain and update accurate records with the
incorporating State. If is anticipated that there will be criminal penalties for the
knowing failure to document the attempted transfer of beneficial ownership.
Additionally, it is anticipated that—when the identity documents for a new
beneficial owner has not been filed with the pro State _authorities—any

mmﬂr damages
mmwme transfer will attach to the

existing beneficial owners. This civil liability will include a rebuttable
presumption that the corporate veil is pierced as to the beneficial owners.

C. Require the States to maintain the information regarding the beneficial owner.
This pfovision 1S [0 ensurc that faw enforcement has‘ac‘:gw?ﬁMr
documents (including payment information for State taxes and fees) for a reasonable
period of time (e.g. five to seven years) after the business has ccased to exist.

D. Allow State and Federal law enforcement access to the beneficial owners’
information within a reasonable amount of time, after a written request has been made by
a law enforcement agency. This provision is to ensure that State and Federal law
enforcement have timely access to the beneficial owners’ information so the agents may
expeditiously use and benefit from the information when investigating criminal activity.
State and Federal law enforcement must also have the ability to share beneficial owner
records with their foreign law enforcement counterparts when rtequested within the
context of their official duties. To address concerns of those States that do not wish to
make the beneficial owners’ information available to the general public, this provision
will be limited so that only law enforcement will have access to the information in
conjunction with a criminal investigation or request from a foreign counterpart.

E. Establish an exception to the above requirements for publicly traded companies,
such as those traded on the New York Stock Exchange (e.g. Ford Motor Company); and
for larger legitimate privately owned companies (e.g. Mars Incorporated). This provision
is intended to avoid burdening both the States and the larger legitimate public and private
corporations with the requirement to produce and maintain a large number of documents.
These larger corporations have no history of facilitating criminal activity through the use

~ of shell companies; and are already required, as are the corporations’ subsidiary

companies, to provide Federal and State regulators with significant amounts of
information regarding the corporation’s ownership and management.
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2. to verify through signature, subject to criminal penalty, that the
information provided to the States has been reviewed, and is true and accurate. This
provision is to ensure that there are sufficient criminal penalties fo allow either State or
Federal authorities to prosecute individuals who provide false information fo the State
regarding beneficial owners. '

3. to be subject to criminal and civil liability until the new beneficial owners’
documents are provided to the incorporating State, when an existing business is sold or
transferred to a new beneficial owner. This provision is 1i I8 to ensure that buSHISSSes
“maintain and update accurate records with the incorporating State. It is anticipated that
there will be criminal penalties for the knowing failure to document the attempted
transfer of beneficial ownership. Additionally, it is anticipated that—when the identity
documents for a new beneficial owner has not been filed with the proper State
authorities—any attempted transfer of ownership will be void, and civil liability for
damages caused by the corporation after the date of the putative transfer will attach to the
existing beneficial owners. This civil liability will include a rebuttable presumption that
the corporate veil is pierced as to the beneficial owners.

C.  Require the States to maintain the information regarding the beneficial owner.
This provision is to ensure that law enforcement has access to the beneficial owner documents
(including payment information for State taxes and fees) for a reasonable period of time (e.g.
five to seven years) after the business has ceased to exist.

D. Allow State and Federal law enforcement acecess to the beneficial owners’
information within a reasonable amount of time, after a written request has been made by a law
enforcement agency. This provision is to ensure that State and Federal law enforcement have
timely access to the beneficial owners’ information so the agents may expeditiously use and
benefit from the information when investigating criminal activity. State and Federal law
enforcement must also have the ability to share beneficial owner records with their foreign law
enforcement counterparts when requested within the context of their official duties. To address
concerns of those States that do not wish fo make the beneficial owners’ information available to
the general public, this provision will be limited so that only law enforcement will have access to
the information in comjunction with a criminal investigation or request from a foreign
counterpart,

E. Establish an exception to the above requirements for publicly traded companies,
such as those traded on the New York Stock Exchange (e.g. Ford Motor Compaty); and for
larger legitimate privately owned companies (e.g. Mars Incorporated). This provision is
intended fo avoid burdening both the States and the larger legitimate public and private
corporations with the requirement to produce and maintain a large number of documents. These
larger corporations have no history of facilitating criminal activity through the use of shelt
companies; and are already required, as are the corporations’ subsidiary companies, to provide
Federal and State regulators with significant amounts of information regarding the corporation’s
~ownership and management. ‘
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07} are oftén mconsxstentmiiiﬁz oot ASubd. 2 Purposesi; fﬁhﬂ*m‘fpﬁsﬂ&ﬁm

hély imterents of shareholders;: - P b ‘§§ pter .ﬁﬁ& gﬁ%"ﬁ? 18503 tiilgiq

r ity <3y in tany ipdtantes threat%n e ijs Yo ©SOBHD,) , 3 AT VE08A wgm

Sets the t}:ic‘;ﬁl lf“m?s{m citizens:and ° hen . apd; pdaling§,80}3mz]a§@m, AL [

. e o atlons ag. W

BOB, jobs are litpinated an q:ﬁnp@,mm t; aiif;%)ecasmiﬂm -&iem;?}}f takeﬂvam;i;;f

mty empluyees arebx.wﬁ:hed orign e & f&g amation " of “these

?:;ys () aftan Fagult 8 p{an’t't:lequggs dof consoh- ,_f'l'é'ﬂgaﬁﬂﬁns £ TETS BT s

’ ~ dations that darfags: ied AepeRfont.on = w3y provide o sharéhbldars otk Bietshaly

thig the .jobs and -tajes provided by thess plants; - inforpiation. and. i spportimity 16 this east

‘ifa “(5) Tt | ty wipe ont 1ong-standmg f‘lq?d?fameé votes o1 9BY; {ake-pver ransac:

yer  custoreisupplier relatiopships and the stabilty Hons;

n and conunnilgf‘wﬁidﬁ‘-tﬁésé"fcla‘ti@shl' pro- "(31 hiatirall reasbneﬂ rleél‘sionbmaklﬂg by
a vide throughdut society; - Lor, e gnsalan ASsaring _eqaai Emmeml treatrtient of all- share
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8 8:60 REVISED®MOBBL RUSINESS CORPORATION ACT

(i) an entity-(other than the corporation ox'an entity controlled
- .} by the corporation) controlled by the direstor.or any person

' "G a domestic or Torsigs(A) busiriess or nomprofit corporéti

| (othér thin“the corporation or an entity dontrolled by the
A I ~"-gorporation) of Which the director i# a diréctor, (B) unincor-
Fo adetd porated entity bf %hiily-itie difector'is a generul partuer or
a member of the governing body; or (O individuaal, trust or
estate for ‘whom or.of which the director is a trustee,
. guardian, personsl représemtative’or Yike fiduciary;or .~ :. }
(vi) a peréon that is or an éntity that is controlled by, an

C - employer of the director. o I
oo et © 10" The ™ Eorplivatio i’ miéaili, “Pop purpiosbs of seétion
s -7 8 g1 BISN thatthe ﬁan‘ganéﬁmﬂas ’a’?ﬁ:,li%{qf%és’ _beﬁ'eﬁeial‘_: to the
. .. ~. corporation, taking infd appropriste Hocounit whathet it was ()
-t ~fade b terms 0f;thyféimﬁor’szdeélingéig@itﬁfthé"eurpdraﬁnn, and
.- (fi)- comparable, to. what might have-bedn ohtainable ip an arm's
7.5 Tungth tramsaction, given ghe:consideration, paid.or received by

. the Corpbl‘aﬁon- . ™ \:‘" b AN l:b
... ¢7).“Reqived disclosure” means disclogure of () the

:nature. of ithe .

"Faiinably beliéve 13 be o8
"With the fransaetiot: © .

i
oy

s STRTLAE A [T A ) (el 2 e U SR B 7ty

5 3o defitiony set-foreh inssectibif §:60 apply ohly to Stibclapter F's
provisions and; éxcapt to tHié extéhit felévant to sabehaptéi G, have no
application dldewhiors in ts Mottel Acti’ For the ‘mednifig #nd use of
Gartain tertis Sad below’ st ‘as™ D" X Ua! jnd: Y Do, see the
Nofe st the end 4f thé Hitréatictory Cominiert of sobchaptes K

EERLTAT Lo Ay

Tty

P T R B R M P i 5 oz
definition of “director’s conflicting interest- transaction” 1
aubdivision (1) g:the,core, concept underlying sihchapter’ By domarpating

e ﬁ:iansactiqnél,ar&_aiathat.lies.rwii;hinﬂnd-.-withuut-"—sﬂle:sw?e of the

- pihehaptet’s provisions. The definition operates pheclusivaly-jiv that, 85

uged i section 881y it -denies fhe'povierof al couit rgo* thvalidate
transections or otherwise to remedy couduct -that:falls totsid® the
statutory definition of “director’s conflicting iRténsét transaction” solely
on.thig ground that.the director has s conflict of interest:in the transac”

tion (Movertheloas, s stated in the Tntiodyctory: Cpmumient, the Bransic

tion *might' be. opex tb attack under smules of law -concerning directo

rnisbehavior other than rules based solely on the-exi 1o of a conflict of
interest-uansaction, as:to swhich subchapter F is-preclysive} -

876
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is06 . INCOME TAX-~DEFINITIONS..;

- theferm “dividend”-alsc means any dwtribuﬁpn of pmpegaﬁlv:mdter; or not & dividend as
© defited insubgection (a)) magle By the corporatign fo'its Idérs, to the extent of its
. ugdistributed 'e,r'ébnal holdgng Fompdny Icome (determined under section 545 without
. regard fo distributions und,erﬂus patggraph) for such year,
(B} For purposes of subparagraphi {A), fiie érm “distribiition of mpeﬂy’ includes a
digtribution in complete, Iigul%ahon clchcurrmg mthm 24 months after ﬂge adaptton of aplan
S Bqundatnon 'but—-- g
_ (i ondy t ﬂ\eextent of I:he dmoufits dlslnbuled to0 dzslﬁbutees other than’ corpo-
- ;:ateshareholders, o
Foore 0. o (i) only to&heekhantthatthecorporahondesgnatessuchaumunmasadmdend
A distribuhcm énd’duljr niotifies sifch disfributees of such demgnauon, under tegulations
prescribed by the Secretaty; but - -
L ' (i) finkin exceds- df‘ﬂne sum of such dlsfnbubees allaeable share of the undistrib-
SRR uted personal holding cofnpafiy mcoméfor such'yedr, computed without regard to ﬁus
§ﬁ'bparqgraph Qrsecf:wn‘%z{b).\ SL .
‘ (3} DEFCENCY DIVIDEND DISTRISITIONS. BY A REGULATED mvzsmmr COMPANY OB m Ismm
INVESTMENT TRUST.~—The term “dividend” 45t ineans  any distribution of pmperty {whether or not

1 -a dividemnd: asdeﬁned in subsechon (a}) which cunsﬁtutes a "deﬁamcy wdemd” as.diaﬁned in

: sechon 860(ﬂ. :
Amenﬂmenls '. . "(2) Dtsuibuﬂmby holdmgmmpmes In the
* 1978, Reveme Act of 1978 (P.L. 95-6(}0) case of & corpozation wh
P.L. 95600, §362(H1NA), (B), ek e )mder“mhmpil;?k w&lelhmbhmmwl}-g;
tions pery ;S&dfé?é)gs}n(d» aﬂ: 1%0';-9‘8 ooy, Jefmellinsection 542), or ’ i
as 3 A -/ -~
amendment, paragraph (3} read: m{ﬁ) !'or' e u:;;ghlé yeusisa{?lzeet of Eﬁ

“(3) DESNCENCY DIVIDEND DETRIEUIONS BY & REAL asm‘m-‘

TRUST.—The, term “dividend” also means: any
distribution of Avthather
firied iny on(a))vﬂndxmtstutesa “deficency divi
dend” as defined in section 859(d)*

d 19764 Thx Refurm Act of 1976 {P L. 94-455)

E.L. 94-455, § 1607(d):

Added Code Sec. 316{b)(3): 'Eﬁfechve for demmam
{ps defined in Code Sec, 85%0)} oveurring after 10476, -

P.L.94-455, § 1906(bI1)(A)

Amnded 1954 Code by substiuting Secx:edary “Spe-
l’I. 429 M&Cong,,ﬁs(l)

Eeiagorhxsdeleg@te“eadlplaceitappea:ed Effective

1964, Revenue Act of 1964 (P L 88-272)
P.L. 85272, §225(ﬂ(1)

o noba dividend aa :!e-eq

after the closé ofﬁaeiaxableyear), orsecthﬂ{mlnbngw

idency , dividends), or the corresp provisions of
;:;%rlﬁw mhﬂmgm@mﬁwhw
appkmbie 0. stu;h texable year, the term “dividend’ alsp-
dwﬁﬁuﬁs'::‘fm]_(n;‘)ty ‘[ﬁ}u’mn&adﬂw
dendas efined in on {a}) ma corporation
to s shareholders, to theé extent 'of tﬂmﬁeﬂﬂ)ﬂﬁdp&:

sonal holding cony dncome (determined under esction
545 withoust. 0 mder tbisg paragraph)
- gr mch-yea;." ,

« 1956, Life Mstrancs Campany Tt Act fur'f955
(I’I..GZ9,84thCong) :

Sec. 3T6@)1). Bifective 1- 155, Bmg'eo amend.

it Skt F16(b)(1) read as follows: . -

' VT (¥ Certain. insurance: com ahydh&&hﬁs:ﬁ-‘lhedeﬁu
. Amended-Code Ses. 316(E)2)- Ef&cuw. fordxstﬁiaxm-- - tion i sulisection (2) shall not 5 %@W

tax year: f 803 a
ﬁﬁ%‘m”"yma Pncc';rtﬁlgemai "’?&'ﬁ‘&“&m % f‘m o %m

madasfo‘llm : ) pandmpohcyhnlders) “ -
D T et

sEe 317, @Tmmnmmomm i _ L
o T [see B )

" {2} ProPERTY.—For ses of this part, the-term prxc)Eerty” mieans money,
other property; except that such term does dot include sto corporauon ma.km
tion (dr ri‘ghts to acqume such stcck)

T 7 o [Gee 1N , '
(b) REDEMPI‘ION oF S’IUCK —For purposes of this part, stock: shall be t:ea,tedc*ﬂﬁ:

corporation if the corporation acquires its stock from a shareholder in exchange fa

or not the stock so acqmred is cancelled, retired, or heId as treasury stock

e o . [See.?:].ﬂ] .
SHC 318 CONSTRUC’I'IVE OVWERS}II? BFSTGCK. CT
: O 45&.3:8@1 '

(a) GENE!M. R‘U!.E—For puiposes of those provisions. of- tlus» subnhap‘te{!;
contained in this section are expressly miade applicables==. . . ‘ a0 1506

Sk, S16(H)EIB) - o aw
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m;mjﬂ);Mmmsarmmw—— R PRt i
g8, L EENCYAY T iGeNmidaL LA mdivldual sh:‘é]l be cunmdered as owmﬂg ﬂwsfock oWned di-
e rectlyormduecﬂy,byorfmh-

¥yt (i This spoasé¥(other thah & spotise wﬁo is* IegalI separated ﬁ‘om ‘the indw:dual
« B2 -+ 1 undera decrée of diverce or sep emammme),ang

B P RT3 tuschﬂdrmm,grandetnldrm;'andpamts ERIARE DR
~ (B) BFFECT OR ADOPTION.~~For oses of aragraph (A)(h), & lé ado ted child
ns‘i 15+ iskein individual shall bé-treated: as};f afmgﬁgdm%ugi«h biood, ! gaily ¥

(2) ATTRIEUTION FROM PARTNERSI-H!’S“ESI‘A‘I‘BS, “TRUISTS, AN coamx&rfom &

oy

’ ‘Bﬂi . M :
G doeegst i Iﬁ) Fl%mmmmasrmgmmw——smkown direbtly of 'inditectly, byor o a
_ ar',, 4 if&l’h‘lﬂ!‘sh‘p or es.tate sha}l be cons:tdered owned ﬁi"bfsdrh{m't'él'fr by'its yat i 03

""’..”f‘* ats7 o (By FROM TRUSES.— w O IIETIL - B R T

o l o i) Btock owned;-d;mqtly or; mdxrectly, by ot for a frust (oﬂter than an employaes
, ' . irusE dqgg::ibec;l 1 ggcp,on 401(z) which is exempt from tax under sectibnB1(a)) shatl be
) fed By it itsbeneﬁdamas in pmportlon to the actuaml mtewsimf sunh

PRAUITR R
' \:mm

toseer doifber a0 Qneﬁﬁlalﬂﬁs lﬂ.SlI irusL LNE e i i e e :
s o6 Ao 2 U i35 Geodk owielf, dlréctl_'axindi:eéﬂy'*by or for a'n of*a.imﬁt'of wh eh d

, jperson is considered the owhér under subpart E of art of sﬁbcI‘xapﬂ:fI rélating to
s gl o 3 “gr&dtbrs and:others frgated agsibstantial quersy ehall'be doridered’as omd'by‘such -

gl dre . . r N

‘;,i‘:_ N (C,’;?" Iﬁgﬂpmtmmommvaiueﬁfﬂmsmkﬁa o1

i pusmed, -direcdy o Wﬁy -or.Jor an Blgiall*be consiﬁéﬁe?ias
o fiae mwmngﬂwstmk ownet; 4 inﬂmef.‘tg E?nr forsuch:prpora ot Ty thia propoition
whtﬁﬁevdmofﬂ{émﬁéhsu&persmso ownsbears‘ro 2 va uéo all th
rsucheerpmfahmu o \

J < z " [ -
<G ST eym mstdeﬁaibedm.gem 1
' 501(a)] shallibe-considered ‘as-owted BY.
~sthe:. frust-is ‘a -remotescontirigent mtemsb:&?nr P ; 7 - candingent
«{{ Interest-ofh ibenefici in a trust’shall e conmdeted re‘mehe if; under Hhe makimmn

interest; Soputed hchmné']l’?‘ {65 percént Bt 1ésa'of the valut of te trust pmp‘
(n) Stock owned, directly ‘o ihdisectly, by or for a person who is oonmdered the
: portion of a frust under subp a%EofpartIofsubﬂ#ﬁr](_ ting to
grantors ﬁgndy others ﬁ\:&@d ag spbstantial owners) shall.be consid gmr.ed by the

: C) To CORPORATIONS: —If 50 Eex&nt or more m v&lqe 6f the sl:oc:k i a torpcrahon is
o owned, directly of irktivectly, by or for ary pérsor, stk &iotﬁ&f&hoﬁ shall be considered as
owning theistock-owhied, tirectly or indirectiy, by of-for.such pheson: 5 <
{4) Oprons.—If any person has an 2.t sicquirersiotlk, el stock shiall b considered as
swned by-such persop. For purposes of this paxagraphy.ar option: 10, aoquire sucham oplmn, and
... ¢ach,omi of g seties of such options, shall be semsidered.as.an ep’aon o aqgmre sudh stock.
(5) OPERATMGRULES—- . Lir NN
Do & (A) v GENERAL:~-Exgept as- rovzded itesulp: (B) imd (C), 'sbeck consfzuctwdy
- owned by a person by reason of the application o aragraph (1), 2 £, or'(4);:shall, for
q:hposes of ,apﬂlymg ‘paragraphs (1) 42 f r3), and, ( idered as actually owned by

et {BkIVIEMBERS —Stockegonstructively owned by an md;wdual by neason oi the
apphcatmn of paragra h (1) ‘Shall not be considered. as owned by him for ﬁoses
applying paragraph g&u order. to.make anothér the constructive gwiher ofP :
{C) PARTNERSHIPS, ESTATES, TRUSIS AND coxmmmms.—-ﬁtock consb:uchveiy mgmd hy a
.»parinership, estate, trust, or coxppration by, reason of ton.of par o:cfh (3) shat
. > natbe considered.as owned by it for. pnrposes of app! paragraph (P %).in, ordler to make
another the constrictive owner of suichstock

Internal Revenu‘e Code. ' ‘ - 866.: 13:“8@(5)(01

éxetefse; of ‘diseidtion by ‘the inistee 3t fivor of siich lﬁn‘eﬁmﬁr}f ‘s ville 5uch-

A L

e e




1302 INCOME TAX-~STOCK OWNERSHIP

.+ {D) OPmION RULE IN LIEU OF FAMILY RULE—For purposes of this aph; if stock may be
i .« considered as. owned hy an.individugl under pa.ragzaph (1) or (4? it shall be considered as
" ownéd by hitm under paragraph (4).
v (B Scomum TREATED. A%$ PARTIRRSHIP.—For pm:poses oftlus subsecunn-——
. (i) anS corpotation shall'be freated as a partnership, dnd. .
i any shareholder of. the: S+ egrpamtmi shall be: treated ‘as.4 partner of such

. A BABRTA A 1 _

" . o

Vier Pmm}ﬂP

The P senf:énce. shall :;of. ly fm- pm-paees of. determmmg wheﬂxer stock in the S
h{
y.any person. .,

corporation is consfructively owne
P Amenﬂments .
$.1984, Deficit Reduttion Act f 1984, (P.L. 98-369) "
P.L. 98-369, §7210):

Added Code Sec. 318(a)(5)(E). Eﬁecuve ag lf mclud.ed in
&wpmmmofPLB?—SEanhld‘l it rela

» 19641, 88.554). . L

% P 88-554;'§5(a}' : ' - oy
Ame.udecl Code Sec. 318{3)(2), (3), am:l ), and added

. 2) Pammers ipe, eeﬂah& mm norpgralwns-'—

(A}F “and estates.—Stock owned, directly or
byor Fa.rlnershwor-tabeslmﬂbecms:d

’ :igag--i ’Y‘_Elq ﬂ -A-,B ‘gﬂ'm?‘ H13 ongf‘" &
mﬁeg m\ym

ﬁwﬁ&%%ﬂh J§ grantorsamd: Po&msm:‘
ter - 0 AT R

: m{ﬁfm mzb,s.gand‘:’ai mmam) il be corisidered as;bemg
ed by, 5 trizst shall be treafed, 3

i SHAll dtbetioated 4s owned

Eﬁec.;sm(h)]

X ownmgmestocka:«med.djm;ﬂ ori orﬁo:that
T -persoil '{'lﬁsmﬂ:pamgmph not apply w:z

! axty-eth loyees‘ frust “desetibed, i, secon 4Dl{a] 1s
exempt tax under section 5016a). -,

(C}Corpmhma EMpmtotmm{nvalueofﬂte
stoﬁkina@rpomhmmomd,duecﬂycrmﬁmcﬂy byor
'foranypé:sorl,

(:) mchpmshaﬂb@mm&megrasﬁ‘gmigﬂwm

‘directly m&n-ecﬂy of it conporation, in
thnt _pl%potﬁun vhiehi Hie va!btln’e ‘of e stock which such
Pmmsoownsbmmthevalueofanmeshckmsud:
eorpntaﬂhn,and

") s uunsmubemdaedasowmngme'
muyormdmdy,bywm&wtpem
3 Options —Jf pe:sonhasmcpﬁcnm eiuire stock,
sug\ shali b cooad emdasommed\bysucah n. For

bﬁlus ‘pitiagraph, 4n optibn such
opumr,I]amieachongofasedekojbuda ons, shall be
consjderedag an option to acquite such sfock.
4 ans(:mr:lxve ownership:as actualnmiem&up o

(k) lnsmemk-:&ﬂmpm dedm mbpﬁwsmrh(ﬂ)r

oy by reasof
Mﬁm f 1)y 3) shall, for of
LTl %s;e et
nwmdbysu:h

Merbers of Iamﬂ;r
ancl’;)'n.dindual by reason of ﬂ'.le iion of h y
for pugposes o agaj.n
applyir(g pdragtg}:h (1) in d:dar 0. malea

"'IC} mem mlécmlieu of Eamﬂy'r-fuiea—Fnrpurpusesof

-~fhis paragraph, sbuck ‘bé cons:,dzred owned by an
individuahmda:, mgahy(ia}-ur (3),.3% sha?ls be cmsidexed
25 apinerlby bim ihdes paregtaph(3), .

Aal e wE

Fof pm‘wswns to whieh fhe rules conwﬁed in subdeétion” (a) apply,
) section 302  (selating to redemption of Fstock); .
,(2) seda:on 304 (mlahngato redemption by related corporaﬁons},
(3) section 306(b}T)(A) relating to d.ls.pnsﬂ:ion of seztion 306 sfock:),

e e (4) section338¢h)(3) (defining purchase); -

r (5) sdetian382(1)(3): (telating to special lsmxtatxons on net operam

" (B vection 856{H) (reldting to defifition’of renitsfrom real pro
esiate investment trista);

-+ (7 -section 958(b) (ralatmg t@constructwe owaerslup mles with' respééﬁ to mntro_

foxelgncémporatfons),and : i !
"{8) Section 6058(e)(2} (relating ’eo mt‘ormahbn wifh respect“fg 1'
' corporai'mns) -
T A Amendmenls L '1997,’1hxpay"er‘l{ehefﬂct
i '2905, GulfOpportunitj‘ZoneAéfanﬂﬂBﬂ’L A
189-188) ) P 10584, F1145(6)9)
PE, 3069135, §4idi) - T e ST

Aehérided Code’ Séc' 31BEHI8) by sefikirg “section - : sk
enaS(d}(z)E and- mserﬁne & 2 ¢ s?éé‘oi 6538(s = ) “ie.iii - -mseatang “6038(AND)" Eﬁecﬁve
12212 .- odsheginning after 8-50%. -

See: 318(el(5)(D) - »9




. paid out of earnings

 howéver,” mbe

. proViboms of chapter 1 o

Dls&ibuﬁ
Semmﬂﬂ.ﬁﬂlfurmgulaﬁm not smended-to reﬁeéﬂ&w «changes

from the sale or other. dlB(POﬁl
é‘:;aapmmded ingrmhon 30 c)(S)(A} Aap;ep-
bution -from .a :depletion reserve based

ons by Corporations 30,449
(b) In app& secﬁon 318(a) to determine the
of alty pmon for any one pur-
puse—
i) Ac honsha]lnotbecdnsxdetedbo

. dxscovetyvaiuﬂtoﬂxemmﬂmtauduemve )
-represents the excess of the discovery value over

the.gpstor wother basis for detexminin
logs; is, when rectived by the shaxelwkim

‘or
ble as an -dividend. The amouit- b

" which.a. :corporatipn’s -percentage letum

lowanee’ for ‘any.:yeat -exceeds:

m:mdmoasto:oﬂmthasrs,ﬁiaus,detemimd '

witheut regard to discovery or psmmhge le-

tiory -allpwances . for ﬁ: D?Ji.‘etﬁbuhmdep
OF yeaxs, ;:cmsﬁtu a ] a;;t corpora-

ggn x-3K % accumnulaed safter

and .pro
. Bebiruary 28, 1913,” hin ‘the_ me; of sec-
tion: 316, and; upon, mﬁe‘:\m

is taxable: to_them a5 .a dividend. ﬁ,dmfn'bulmn
made. from ﬂ:mtpomonofad letion reserye
based: <upon a valuation agtof 1, 1913,
which isiin expess:of the -}e&lpﬁm:esetmbased
uponnost,mnnptbecnnsi em;iashamgbeen

rafity; but the amoumgt
nfﬂ:edlsh'ﬂ:qﬁopslmllge phedagamstand
reduzce Hmems’toromrbas:sofmeamckupon
which dedlired: declared. St Se¢tiort 301. No distvibiation,
et e_frem B’uch a ;eserve aniil

B
hmﬁrstawbeendzﬁtributed [Reg. §1 cmgam
E}{TD ‘6152,12‘—2—“.551

nug §1317 11

..J-t

mﬂteaoxpuraﬁemmm H0i
meg §1317-1%- Getr g

D [TD 615.?\r 12 2:55. I

K I’Reg. §’1.318;1']

3’1.31',82-1. Constructive" cmme:slup of stm'k, )
in&uductmn —fa) Bortheé iPtu};oma:a of “certain
the: Code,” “settion
318{a); provides. &aat stock owmed by 2 taxpayer
inchides steck construetively owned by tax-
payei'uﬂdm‘ﬁaenll&aset tﬂ'lmsu(‘hsect!m
Anindividiat is considered 4 ownr thie stuck
ovned: c{ﬂi:rc?;n or md.ltecﬂ I':yl dr for- Hits
uge (of &5 o is legally i~y
?tlzd from thei nder-a decreg :Eepa
vorcé or sepatate mainfenance), and by or frhis
childxen, grondehildrer; and-parents, sie- .
ton 318()@) and {3), coastructive ownexslup
rules are established for parmetshiips and pare-
fers, estates and beneficiaries; trusts and benefi-
«claries, and corporations and stockhbiders. If h:)cﬁ
Eersonhas»an :optioh to acquire stock, such s
tusidered as.owned by suchi person: The term
‘aption” Jincludes an eptiori-io acquire such an
ephon andeadwfamsofsuchopﬁm

- consrdetedmownthe,s

- congidered as -

own its own stock hjr ‘TEéason. of sechon
318@)3)Cy;

(2} Inahymsemwhichananmuntofsbuck
owned by any person may be included in the

:f:ltfrutaum more thar .one. tithe, such stock
be incduded mﬂy:ﬂnce,mﬂmmmmm .

Mkhltwmwwmepmmmemmdﬂne
and-

- dety sﬂ-pm
ﬁlen! of section 318a)2)NC) and' (3HC)-all of the
stock owned actually and constructively by the
BISON concermed s:hall be’ aggmgahad, ﬁ{eg
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§tlarg Applicition of gengral iulés.

4) The applicafion of pﬁt‘gﬁph {b) oF: §1318—1:_

maybeﬂlusu-aﬁedb
_ Example {1). 8, an mdivi&ual owns é]] uf the
of Corpoyafion A. Cp mé{orahm ‘A i not
oﬁmed, b]rH in
ration A, " -
Emrt(;de(}.’)nl'f.a;tmdxvﬂ wife
mssqn,s eachmo.ne—ﬁdﬂof&;leshock.ofﬂm

tidm. Foy
) memqﬂ;ec!iqpl:m ?8’&%{@ 4 )Sié)fugfe
311 r
Sihoui o Shock eld By i of
the fannily shall beagdded. antboparagraph
S e
t Bect ,
miay be; :s{;or this p dee::\::d gsomc?%
percent of the stock of the Green Corporation. '

(B} The' application of sectitin 315f)(1), relat-
ing to members of a family, may be iilnstméedby
fhe following example:

Exﬂm& ple. An md.mdu,ai,( SH, }us)w:.fe W, 3::
son, 8, an s son), G, .own
BEm et Sl T
eathewnmg?Sshales H,W,andSareepch
et s ring oty S0 s, o, i

as. ates, that i, bis qwn

anid his fahier’
~{d) The appl&cgtm of sas:twn 318(3)(.‘2) am.:l (3).
Erusts an tpﬁmhnns

maybeillustratadby&le exampa :
:Exatnple (1), A, an md.mdugl,has a&(]pement

interest in & partn Tag pértnerihip

80 of the 100 ou;standgn -Shares o‘f stock

eorporation,. the rmamng 50 shareg.

owned by A The partmership is-ponsid
om;ingl%ﬂshares A:seonsx asowmng?S

Examplefz) Atéstam tmsfownsi%&of
fhe outstanding 100 shareso! stack of o' corpora-
_Hom A, an i
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ator ar adnmuslmtor for, the purpose vk payig
claims agninsf-the Estate amiexpenses of admin-
istvation notwiths : that, under Iocal law,
title' to such’ vvests“ iri “the deod
dent’s-heirs, legatees OF 3 y
upon dezth. The teim "beneﬁddry"‘ ipcludesahy
n entifled treceive propecty of a decederit
aant 1o 8 will drpursuant to laws' of descent
and distrbution. -A pex‘sotrzsha]l no longet bé
conﬁde.teda «of an egtste whien all the
to which he Is entitied has beste”

cewed hnn, whm‘he no-longer has & daim
but of having been 2
beneﬁmary and i&emly a remots:
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confingent Tamainder, Ammnsndﬂedasowmng to esia!m'may be illustrated by the following of suc
. 76 shaxes. However, sitced’s interest in the'trust examples: LR seribéc
ig-a remote contingest mm&s%e the fyst is not mﬂxﬁtgpfe a{m(:;i;:?g decedent’?_ gﬁf ofvms 50 of Regula
considered asrowmng A &]_Taxes awned otts sharés of of coTpoti: air inte
by A e e )‘ !ion)(.'lfhemdi %ﬂ&ﬁg«mﬁb}rﬂuﬁe ﬁb‘
Jmmp 'lin&eln individ pihrelated 4 viduals, wi &)gelﬁeir . fal ir
o ;fai‘;f magde, tergspective];,a]s' . oWm E!ﬁf wﬁ;ﬂiﬁ?&mﬁm the e;(batﬂ A m;:t;i 1 tion. 5
ghires of '8 tigh X' directly, is Reguia
N‘fﬁ‘,‘m et il rporation M. Corprrtion - enitld {0750 percent of e estale B olere 15 these &
of Corporation O, the remaining 50 shares betg mmﬁﬁam“m&mﬂmm @1
by A. Corporation M. is considered as irig 50 percent:of th estite. C oyma 20 shdes - optiom:
ing 100 shazes ¢f Cofpordtion O, and A is ymdai&ﬁ'wqﬁt?\e’remamdﬂlnhe'tﬁst éxampl
mn&deredasowrdngssslg@ e aﬁdf‘B’slifees'Iﬁﬁe- : ' . i
 Einple @, aud B, i iidcidodls, (1 %ebﬁ.gf*lgﬁgﬁ@m@* e | ol of 1
Swn 70 percent. and;: 30 paz.!ﬂg gegp’e’éﬁvezy, of S’ﬁﬁh(ﬂ(ﬂ § the I corpor:
the stock of corporation M. A, B, an corporation. tate’ asw ﬁﬂm““s 50 g option
M all own smcotpéﬁﬁmﬁ. Sihce B owms :gm i 19 .W . option:
corpbiation i B fhior dorporation M con: LA, and Ssl-garesconsh-;l?cﬁxrelyﬂimughﬁ, Ach owning
structively owns the stock of corpbration’ O e stres 5 shares, 12 shares O " corpore
ovmed by the otibe Howevet, for purpeses'of POl 25 hares ““m% Pem‘mé" O
- ot-zrtain'-aaeﬁoﬂé of it C sudi'ag sections 304 orod owned: y the estate); B-is 5,5_651'
it é{_; ou zcns;fandzgssowmng dy%sﬁshnresdj& 580 2
318(3){2)(‘:3 a%‘:;_fs (C} is tfb%ar&le . = . the 50 shayes-owned direclly. by the: estyis); Ciie S
cf.hunate _considered ag-owning-20.shares di vnd Ry §1.31
{'he atod: “of Wﬁh‘m g@ éharesconstsuetively: Gis not considerd a beng-
: mrpo:ahonl\f{, an,d maﬁonMoonslm 3 ﬁ;’:ﬂzﬁﬁf ﬂl&es;ate mderseman 318(&) sirice:hg 318@i nﬂé
{Rgg §1.31’8-2] Cdl’ébfaubn ¢ uwnea bY B helc% by the estate nor mihe mcome pmgucadby ﬁ;‘
= such pro of secti
a {TD 6152, 12-2~55i Amended by 'r.m @@9 @ 1 soction 313@(5)@ dues mt . . Of sectic
gy e, SEmmaE | &
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§1:318-3. Estates, trissts, and optmns = Si"ﬁmﬂm (50, g“mﬁ owned:
(a)FOI&lBPuWDfaEPlymgsecﬁonﬂh:g‘i-mmi . the lrus
reiahngtoegt:awsptppertyna ugh A).. . - c:zaﬁesc
be considered ab ownied by Hib estaté if such Mfﬁmgi-} ‘z’i,}ifd“ the dv;nt:ch, Bladme i&
perty ec’fio adminjsttation ‘thé‘exéé- Qr ;. an unrelated
Fo s o individual. The residue ‘citate consisting-Rt E"ll?(a}(s

stock of a corporation is-left-to D. B and D aze
benefidiaties of the esfate under section.318().C
is not nqns;dmsl a beneficiany since he-has Ao

direct- _interest. in Plackaete nor in the
income produced by such- . The stock
owned: by, the: estate: is co! exedasnwned;
pmppmmateiybyBaBdD

(b)eFm: the- purposa’ of- sectim 33:8(&)(2}(-5)5
smc ownedbyatmstwﬂibecomidé:eda‘s'

eing owned. by: its heneficiares onlyte thecesd
tent of fhe interest.of such bengficaries m'lhﬂ
frust. A y, the irterest of & mcome
ciaries, | er-beneficiaries; and-other het@f
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wi}lbecompuhedonan-acmanalbasas

such . stock.

Béd”m §20.2031-7 of this chapber (Estate, Tax

_ums)foruseinasaarmmg i valide of

tarestmp:opeﬂyfotesw

e .k rat for U gt it
in-a trugk for purposes’ "s8e=

ﬁae§292031—7of&uschaptet(l§ame‘lhx
), for examiples ﬂlustraanglheuse of

() The application of section. 3'18(af l:elaﬁng to
opions’ may Ibe illﬂsu-atad hy ljlowm,g

on to acquire, ﬂ‘%
on. to uneafqr&\eroptxmtoaequue
ogmfmmn&%oﬂi's shaves.: & is considered as
owning emﬁrelﬁOsha:esofsmckoflﬁe

* copporation. [Regr§1.318-8} -

[ [T.D: 6152, 124-532 Ameﬂded by 'I‘.H 6462,

".551.313-4. Cnnsttut:ﬁve meﬁhip aa-actuai

awnership; exceptions.—(a) ~—Seation
ided

318&3‘.)(5)(A) rovides that; except: Provi
g( and (C), smcka:fmstmcuvely

1eA30R,. 0 )
ef sedion 3125’(51)(1), (23r (3); or:(4) shafl be catisid-
ered. as actually © - suich person for pufE-

ges-of applying sactxon 318(3)(1),. (2}, (S),ﬂamt
4). Far emmple, 1{ a ot owns
sack-of corporation % :stock of eorpomhm Y
awned by o rgeurat;on % which is: attrfouted to
the trust may auri]:mted bo thebmeﬁ
cnmes of the !mst. X

(b) Constrw:twe family afvnersh:p -=-Ser:ti0n
318{a)(5)(3) provides ﬁlat stOClC m&uchVely

Corporute
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g1 331—1 Co;po:até hquidations -—(a} In
al=Section 331 contains. xules. gDVemmg
Sie exttent &y which gain or lobss reco
shafeholder jeceiving a digtribution in oty ej:e
juidation of a corporation. rider
secgﬂn 33U2)(1) t B Eumded fhat anitunts
distributed in.complete Hquidation of 4’ corpora-
ﬁunshaﬂbeteabedasmﬁﬂlpaymmm@c

' Qotpomﬁe Ligquidations
See p. 20,60145r regulatlons notamendedtoreﬂecﬂawchnws

ownedbyanindtﬁduatbyreason of awnetship

\gwns 300 pércent of fhe stock of hy*amemberafhisfamﬂystxallmtbeconmd-
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-percent another thie constrijctive owrer

family member
ofsuch’ stock vnder section 318(a)(1}. For exam
ples if F and his two sons, A ard B, -each- &
one-third of the stock-of a eorporation, mtd.er
geciion 381(a)(1), A s treated as awning COR-
structively &u‘a-stock jowned by his fatlwer butis

Seci:lcm 318(&)(5) bmd?mm the atiibution ot

vides- ﬂtat-sﬁodcomsttuchvelyowned v & patt:
.mts}ﬁp,astate,

" tothe ‘rast under section 318(3)(3} is not reatirib-"
beneficiaty.

30,451

owming’ the-siock owned by B.

through the father to the
tﬁer bmlher. anf attribution beyond the sdope of
section S18(z)(1) direcily- .
ey Renttribution ~—(1)-Section 318{a)(5)(C) pm—
trast, or corporatioh by réasosn of
application of secb?on S18(E)3) hll not
amsxd g8 owned by it pt:lrpnses ply-
isechm318(a)(2) i order 10 make- an@éatgt
istructive af-such stack. For example, if
fwio unrelated individuals ans beneficiaries of the
seme trust, stock held by one which Is attribuked

uted* from e trist o+ the other
However, & stk constructively owned by reasort
of section 318(a}2) may be. mabtrﬂmteﬂ urgder
section 318(a)(3). Thus, for ‘example, if aff e .
dfoick bF corporations’ X' dnd ¥iis owned Yy A -
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YthroughA.
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' (9).Bection 31 a)EHCY. zsdfecﬁve uriand
afterAugi!st?l 923, t&uatfotpmpnsﬁof
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sitions .of_redemptions such ot or
tions gectrred before Angusﬁ 31, 196¢
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2 for the stock. Undersecﬁm 331(a)(2), it:s
provided that ameunts. distrtbuited .in partial
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sectwn 331}](13 appli le to the dxsgﬁbtxﬂ;m af
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atfects on a sharcholder of distributions of
propaty) has no application other than to a- dis-
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