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Memorandum
TO: DRAFTING COMMITTEE ON RECORD OWNERS
OF BUSINESSES ACT
FROM: Harry J. Haynsworth, Chair
DATE: March 4, 2008
RE: Overview of Issues Involved in Determining Beneficial Ownership and

Control of Interests in Business Entities

Collection and maintenance of accurate business entity beneficial ownership and control
information is a key component of the anti-money laundering business entity proposals that have
been made by FATF, the U.S. Senate Homeland Security Committee Permanent Subcommittee
on Investigations, the Department of Justice and various units within the Treasury Department
dealing with money laundering issues. The purpose of this memorandum is to provide a brief
overview of the issues and problems that will arise if business entities are required to collect and
maintain complete beneficial ownership information in addition to record owner information,
which is and always has been the recordkeeping standard in U.S. business entity laws.

Several samples of beneficial ownership statutes are attached as exhibits. All of them
share certain common characteristics. First, all of them have as their objective determining who
actually controls the entity. Second, they all contain an indirect as well as a direct ownership

requirement.
1. Control

Control is generally defined as having a specified percentage of voting power sufficient
to elect or remove the managers of a business entity. The percenfage figure used in current
statutes varies considerably. European Union Directive 2005/60/EC (Exhibit 1) uses 25% as
does the United Kingdom definition (Exhibit 2). The most recent Department of Justice proposal
(Exhibit 3) specifies 15%. I have seen some control definitions relating to publicly-traded
corporations that use a 10% figure (see Exhibit 4). The general statutory rule for election of
directors in a corporation 1s a majority (50%+) of the shares entitled to vote for directors. The
general statutory rule in U.S. uniform unincorporated entity statutes is unanimity (100%), but
this percentage can be changed by agreement of the partners (partnership) or members (limited
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liability company).! Many state unincorporated entity statutes, however, use a majority member
or percentage of capital vote as the default rule for the election of managers.

Two additional differences between corporate and unincorporated entity statutes
complicate the control analysis. The first is that in U.S. unincorporated entities managerial and
financial rights are severable. Therefore, it is possible to have 100% of the voting and
managerial rights in one or more individuals and 100% of the financial rights in another person.
This type of arrangement is fairly common in limited partnerships where there is typically a
single general partner who manages the partnership and may have a right to some of the profits
and limited partners who have few, if any, voting rights but are entitled to most of the profits and
distributions.” Also, it is possible in an unincorporated entity for an owner to transfer all of the
owner's rights to profits distributions to a third party (called a transferee), but to retain all of the
voling and managerial rights.

A second difference is that in many U.S. unincorporated entities both voting rights and
distribution rights are based on the relative percentage of each partner's or member's capital
account (roughly capital contributions and undistributed profits), which can change on a daily
basis, whereas in a corporation voting rights and distribution and equity rights are based on the
relative percentage of stock ownership rights and change only where there is a transfer of the
underlying stock. Thus in a partnership a partner might have 51% of the total capital accounts on
day 1 and because of a disproportionate distribution made at the end of day 1 have only 49% of
the capital on day 2 without any transfer of the underlying equity interest having taken place. If
a 50% control test was the benchmark, the partner would be in control on day 1 but not on day 2.

The beneficial ownership proposals made by FATF, et al. all exclude publicly held
companies’ and seem to be aimed at determining “control” in companies that are classified as
closely held, a term that is generally understood to mean a business entity having a small number
of equity owners.* This being the case, it would seem that the “control” standard should be

! The default unanimity rule in many unincorporated entity statutes raises an interesting "control"
issue. Since each owner has in effect a veto power on all decisions, does that mean that all the
owners have a controlling interest or that none of them have a controlling interest?

?Itis possible to achieve basically the same result in a corporation by use of non-voting stock.

* As a general rule, a publicly held company is one whose ownership interests are widely held.
A common standard would be a business entity whose ownership interests are listed on a stock
exchange and/or are required to file reports with the SEC under the 1934 Securities and
Exchange Act (300 or more shareholders). Publicly held companies constitute less than 1% of
all U.S. business entities.

* There is no agreed-upon standard for the maximum number of owrners in a closely held
business. The maximum number of sharcholders a corporation can have to qualify for taxation
under Subchapter S of the Internal Revenue Code is 75 (when Subchapter S was first enacted
approximately 50 years ago, the maximum was 10). The Subchapter S maximum would be on
the high side of “closely held” definitions used in other statutes and in cases.
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“more than 50% since that is the standard for election of directors/managers in U.S.
corporation statutes and many U.S. unincorporated entity statutes. A 25% or less control
standard makes more sense with respect to publicly held companies because the holders of large
blocks of stock constituting much less than 50% in a publicly held corporation can in many cases
- be sufficient to control the outcome of director ¢lections, etc.

2. Indirect Ownership

A second characteristic shared by all existing beneficial ownership statutes is that an
individual is deemed to own not only the equity interest in a business entity that the individual
owns directly but also equity interests that the individual owns mdirectly. These indirect
interests are added to the direct interests to determine the total interest the individual owns. The
existing statutes generally contain two categories of indirect or constructive ownership. The first
is family members and the second is constructive ownership based on ownership interests in
trusts, estates, and various forms of business entities.

Under family member constructive ownership rules, stock (or any other ownership
interest) is attributed to and from other family members. First, you have to determine which
family members are included. How far up and down the family tree is appropriate, i.e., are
grandparents and grandchildren included? What about stepchildren and adopted children and
spouses and the spouse's parents, etc.? Are individuals who live in the same home as the record
owner but are not related by blood to the record owner considered as family for purposes of the
constructive ownership rules?®

Several issues involving attribution to and from trusts, estates and various business
entities must also be resolved. With respect to trusts, should there be a distinction between
revocable and irrevocable trusts? What if an individual is the trustee of the trust but is not a
beneficiary of the trust? How should contingent as opposed to vested interests be treated? What
percentage of beneficial interest is necessary to trigger the attribution of the interest to an
individual in order to determine control? Beneficial ownership interests in estates raise these
same questions. With respect to aftribution to and from various forms of business entities, you
would have to specify in the statute what percentage ownership in the entity is necessary to
trigger the attribution. Other issues that have to be determined are how are options and warrants
and convertible securities treated? Is non-voting stock included in the calculation? In
unincorporated entities, is the attribution based solely on voting rights, as is the case with a
corporation, or should it be based on the partner's share of the capital account or both? Should S

3 Any statute or regulation defining control would have to state how options to acquire stock or
other equity interests should be treated in determining the interest held by an individual.
Whether only vested options should be counted would also have to be specified.

6 A category not included in many of the existing beneficial ownership statutes is a relationship
based not on family but on employment or a contractual relationship. For example, what if
Osama Bin Laden’s chauffeur is the record owner of stock in a corporation. Should that stock
nevertheless be attributed to Osama Bin Laden because of the “control’” he would have over the
chauffeur?
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corporations, which are corporations for state law purposes but are treated somewhat like
partnerships for federal tax purposes, be treated the same as C corporations or as partnerships?

Once the constructive ownership rules have been established, then you have to apply
them to a specific set of facts. The examples in Treas. Reg. 1-318-2 through -4, (see Exhibit 6),
applying the constructive ownership rules in Section 318 of the Intemnal Revenue Code illustrate
the complexities of making this determination.” For the most part, the determination of
beneficial ownership must be made by accountants and lawyers for the entity and the owners of
the entity for a particular purpose (e.g., taxes, SEC reporting requirements) at a particular point
in time. The calculation is not made on a day-to-day basis because so many events can occur
(e.g., death, bankruptcy, voluntary transfers) that can affect the beneficial ownership calculation.

Requiring a business entity to collect and maintain on an ongoing basis all the
information necessary to make the beneficial ownership determination would be an enormous
burden and a radical departure from existing recordkeeping requirements. Moreover, because of
the complexities involved, there would undoubtedly be massive amounts of noncompliance,
most of which would be unintentional. An entity would have to know all of an individual's
family, as defined in the statute and the names of all the shareholders, partners and members of
any entity that is an equity owner in the entity responsible for keeping the information. It would
also need to know the name of the owners of any entity that was an owner of that second entity,
and so on, as well as the beneficiaries of estates and trusts that have an ownership interest in any
of the entities in the chain. It is quite common in the U.S. to have three or more tiers of entity
ownership, which complicates the analysis. An even more difficult task would be the necessity
to obtain knowledge of any changes in the various ownership interests in the chain, many of
which it would have no notice of unless the transferor notifies the entity of the change because
the transfer does not cause a change in the record owners of the entity. A change in beneficiaries
of an estate or trust is an example. Another example would be a transfer by an owner of an
entity that is an equity holder of the entity that is required to keep the beneficial ownership
information current where the transfer does not result in a change in the name of that entity.®

Having individuals maintain beneficial owner records and file any changes m any
company they own with the Secretary of State, which is Part B of the Department of Justice
Proposal (Exhibit 3) does not solve any of the complex problems involved with having these
records kept by business entities. The statute would still have to define what control and indirect
ownership rules apply and inadvertent noncompliance would undoubtedly be even greater than if
companies were required to keep the information. Moreover, requiring this information to be
filed in the Secretary of State raises another level of additional complexity. The issues that

7 The examples show that in many cases more than one individual could be deemed to own a
"controlling" interest because of the constructive ownership rules. See Treas. Reg. §1.318-2(b)
where four family members each own directly 25% of the stock but constructively three of the
four own 100% of the stock and the fourth owns 75% of the stock.

8 Control can also be achieved by private contractual arrangements such as voting agreements,
which the business entity might not know about because this type of arrangement does not
involve a change of record ownership in the entity.
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would have to be determined include the following: Would the individual have to file this
information in the state of his or her residence or in the state where the business entity was
formed (or in which it has become domesticated). Would these beneficial owner records be
public or non-public? Who would have access to this information? Are the secretaries of state
capable of keeping dual sets of easily retrievable records on companies, one set dealing with
public information and a second dealing with non-public information? Who would have to bear
the cost of this new recordkeeping requirement?”

Amending the record owner provisions in existing U.S. entity laws fo enable law
enforcement officials to trace ownership in an entity back to the individuals who ultimately
control the entity (using whatever definition of control is deemed appropriate under applicable
criminal statutes) will provide a workable system that will accomplish the legitimate needs of
law enforcement officials to obtain beneficial ownership information without the imposition or
the enormous costs and complexities of amending business entity laws to require companies to
maintain accurate, current beneficial ownership records.

HJHMr
Attach.

? If only individuals rather than entities are required to keep and/or file beneficial ownership
records, this would require statutory law other than amendments to the state business entity
statutes, which only deal with compliance issues applicable to an entity, the relationship between
the owners and managers and the entity and the rights and liabilities of the entity to third parties.
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Official fournal of the European Union

25.11.2005

(@) in the case of corporate entities:

€

(i} W who_ult] or
- A legal entity irect or indirect

e ownership or control over a sufficient ntage
’ of the shares or voting rights in that 1&?}“ entity,
including through bearer share holdings, other
than a company listed on a regulated marker that
is subject to disclosure requirements consistent
with Communily fegislation or subject to equiva-
lent international standards; a percentage of 25 %
plus one share shall be deemed sufficient to meet
this ctiterion;

v (il the natural personfs) who otherwise exercises
: control over 2] ent of a legal entity:

() in the case of lepal entities, such as foundations, and
gal arrangements, such as trusts, which administer
and distribute funds:

(i) where the future beneficiaries have already been
determined, the nawral person(s) whe is the

beneficiary of 25 % or more of the property of a
legal arrangement or entty;

(il where the individuals that bepefit from the legal
arrangement or entity have yet to be determined,
the class of persans in whose main interest the
legal arrangement or entity Is set up or operates;

25 % or more of the property of a legal arange-

(iiig the natural person(s) who exercises control over
|ment ot entity;

\‘J {7} “trust and company service providers' means any namral,
or [&gal yietson which by Way Of Dusiness provides any of
-l the following services 1o third parties:

(a) forming companies or other legal persons;
W

(b} acting as or arranging for another person to act as a
director or secretary of a company, a partner of a
partuership, or a similar position in relation to other
legal persons;

(clproviding a registered office, bus cor-
réspondense—or mdminisizative—address_and_ othér

1 refated services for a company, a partnership or any
other legal person or arrangement;

{d) acting as or arranging for another person to act as a
trustes of an express trust or a similar fegal arrange-
ment;

45 or d rleg therpersontoact
e shareholder for another Befson other fhan 2
company listed on 2 regulated market that s subject
to disclosure requirements in conformity with Com-
munity legislation. or subject to equivalent nterna-
tional standards;

(8) ‘politically exposed persons’ means natura] persons whe
are or have been entrusted with prominent public func-
tions and immediate family memlfm. or persons known
to be close assodiates, of such perseas;

{9) business relationship’ means a business, professional or
commercial refationship which is connected with the
professional activities of the instieutions and persons
covered by this Directive and which is expected, at the
tizme when the contact is established, to have an element
of duration;

{10} “shelt bank’ means a credit institution, or an institution
engaged in equivalent activities, incorporated in 2 judsdic-
tion in which it has no physical presence, involving mean-
ingful mind and management, and which is unaffiliated
with a regulated financial group.

Article 4

1. Member States shall ensure thar the provisions of this
Directive are extended in whole or in part to professions and
to categories of undertakings, other than the institutions and
persons referred to In Article 2(1), which engage in activities
which ate particularly likely to be used for money lamdering
ot terrorist Anancing purposes.

2, Where 2 Member State decides to extend the provisions
of this Directive to professions and to categories of undertak-
ings other than those referred to in Article 2(1), it shall inform
the Commission thereof,

Article 5

The Member States may adopt or retain in force stricter provi-
sions in the field covered by this Directive to prevent money
taundering and terrorist financing.
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Meaning of beneficial owner
{1) In the case of & body corporate, “beneficial owner” means any Individual who—
{a) as respects any body other than a company whose securities are fisted on a
regulated market, uitimately owns or controts {whether through direct or
indirect ownership or control, including tiirough bearer share holdings) more
than 25% of the shares or voting rights in the body; or
(b} as respects any body corporate, otherwise exercises control over the
management of the body.
{2} In the case of a partnership (other than a limited liabliity parinership),
“beneficial owner” means any individual who—
{a) ultimately s entitled to or controls (whether the entitlernent or control is
direct cr Indirect) more than a 25% share of the capital or profits of the
partnership or more than 25% of the voting rights In the partrership; or
{b) otherwise exerclses control over the management of the partnership.
(3} In the case of a trust, "beneficlal owner” means—
{a) any individual who Is entitled to a specified interest in at least 25% of the
capltal of the trust property;
(b} as respects any trust other than one which Is set up or operates entirely for
the benefit of Individuals falling within sub-paragraph (3}, the class of persons
in whose main interast the trust is set up or operates;
{<) any individual who has control over the trust.
{%) In paragraph {3)—
“specified interest” means a vested interest which is—
{a} in possession or in remainder or reversion {or, in Scotland, in fee); and
{b) defeasible or indefeasible;
o “control” means a power {(whether exercisable alone, jointly with another person
or with the consent of another person) under the trust instrument or by law to—
(a) dispose of, advance, lend, invest, pay or appiy trust property;
(b) vary the trust;
{¢) add or remove & person as a beneficiary or to or from a class of
beneficiaries;
{d) appoint or remove trustess;
(e) direct, withhold consent to or veto the exercise of a power such as is
mentioned in  subparagraph (a}, (b), {¢) or {8).
{5) For the purposes of paragraph (3)—
{a) where an individual is the beneficial owner of & body corporate which is
entitled to a specified interest in the capitat of the {rust property or which has
control over the trust, the individual is to be regarded as entitled to the interest
or having control over the trust; and
{b} an individual dogs not have control solely as a result of—
(i) his consent being required in accordance with section 32(1¥c) of the
Trustee Act 1925 (power of advancement);
(i) any discretion delegated to him under section 34 of the Pensions Act 1995
{power of investment and delegation);
(iit) the power to give a direction conferred on him by section 19(2) of the
Trusts of Land and Appointment of Trustees Act 1996 {appointment and
retirement of trustee at instance of beneficiaries); or
{iv) the power exercisable colieciively at commmon law to vary or extinguish a
trust where the beneficiaries under the trust are of full 2ge and capacily and
{taken together) absolutely entitied to the property subject to the trust {or, in
Scotiand, have a full and ungualified right to the fee).
{8) In the case of a legal entity or legal arrangement which dogs not fali within
paragragh (1), (2) or {3), “beneficial owner” means-
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The following is a draft summary of the basic requirements that the Department of
Justice deems necessary to include in any legislation establishing minimum requirements
for the collection of beneficial owner information by the States. The objective of any
legislative change is to establish the collection and maintenance of accurate records
which identify the true beneficial owner(s) of a business. The proposed legislation must
include the following: :

A. FEstablish a definition of “beneficial owner™. There are a number of definitions
worldwide for “beneficial owner”, which may assist in drafting this important definition,
including but not limited to the definitions contained in: 31 CFR 103.175; 17 CFR
240.13d-3; the United Kingdom Money Laundering Regulations, effective December 15,
2007;' and the European Union (Third Anti-Money Laundering Directive).”  For
purposes of this concept paper, the following definition of beneficial owner has been
elected:

“beneficial owner” means (a) a natural individual who.has a level of
control over, or entitflement to, the funds or assets of the corporation or
limited liability company or partnership that, as a practical matter, enables
such individual, directly or indirectly, to control, manage or direct such
entity; or (b) a natural individual who owns more than 15% of the
corporation or limited liability company or partnership. If a natural
individual exercises such control or ownership over such corporation or
limited liability company or partrership through another legal entity, such
as a corporation, limited liability company or a partnership, the beneficial
owners shall also identify each such legal entity being used by such
individual to exercise control over the corporation or limited liability
company or partnership and the majority beneficial owner of such entity.

B. Require the beneficial owner of a business:

1. to provide a State with adequate information regarding the identity and
location of the beneficial owners, prior to the initial incorporation of the entity.
The objective of this requirement is that the beneficial owners provide, and that
the States collect the names, current addresses and photos of the natural
individuals (rather than legal entities) who will be the true owners of the business
that the States are being asked to form. For United States Citizens, the beneficial
owner must provide either a copy of his or her driver’s license or passport. All
other beneficial owners must provide a copy of his or her passport.

' Used by the United Kingdom in conjunction with the Financial Action Task Force (FATF), a leading
international organization combating money laundering and terrorist financing,
* Used by the European Union in conjunction with the FATF.
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2. to verify through signature, subject to criminal penalty, that the
information provided to the States has been reviewed, and is true and accurate.
This provision is to ensure that there are sufficient criminal penalties to allow
either State or Federal authorities to prosecute individuals who provide false
information to the State regarding beneficial owners.

3. to be subject to criminal and civil liability until the new beneficial
owners’ documents are provided to the incorporating State, when an existing
business is sold or transferred to a new beneficial owner. This provision is to
ensure that businesses maintain and update accurate records with the
incorporating State. It is anticipated that there will be criminal penalties for the
knowing failure to document the attempted transfer of beneficial ownership.
Additionally, it is anticipated that—when the identity documents for a new
beneficial owner has not been filed with the proper State authorities-—any,

mor damages
amm&ve transfer will attach to the

existing beneficial owners. This civil liability will include a rebuttable
presumption that the corporate veil is pierced as to the beneficial owners,

C. Require the States to maintain the information regarding the beneficial owner.
This proviston is To ensurc that Taw enforcemen‘tﬁmmhﬁ{’mﬁﬁr
documents (including payment information for State taxes and fees) for a reasonable
period of time (e.g. five to seven years) after the business has ceased to exist.

D. Allow State and Federal law enforcement access to the beneficial owners®
information within a reasonable amount of time, after a written request has been made by
a law enforcement agency. This provision is to ensure that State and Federal law
enforcement have timely access to the beneficial owners’ information so the agents may
expeditiously use and benefit from the information when investigating criminal activity.
State and Federal law enforcement must also have the ability to share beneficial owner
records with their foreign law enforcement counterparts when requested within the
context of their official duties. To address concerns of those States that do not wish to
make the beneficial owners’ information available to the general public, this provision
will be [imited so that only law enforcement will have access to the information in
conjunction with a criminal investigation or request from a foreign counterpart.

E. Establish an exception to the above requirements for publicly traded companies,
such as those traded on the New York Stock Exchange (e.g. Ford Motor Company); and
for larger legitimate privately owned companies (e.g. Mars Incorporated). This provision
is intended to avoid burdening both the States and the larger legitimate public and private
corporations with the requirement to produce and maintain a large number of documents.
These larger corporations have no history of facilitating criminal activity through the use
of shell companies; and are already required, as are the corporations’ subsidiary
companies, to provide Federal and State regulators with significant amounts of
information regarding the corporation’s ownership and management.
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2. to verify through signature, subject to criminal penalty, that the
information provided to the States has been reviewed, and is true and accurate. This
provision is te ensure that there are sufficient criminal penalties to allow either State or
Federal authorities to prosecute individuals who provide false information io the State
regarding beneficial owners. '

3. to be subject to criminal and civil liability until the new beneficial owners’
documents are provided to the incorporating State, when an existing business is soid or
transferred to a new beneficial owner. This provision is to ensui® us:

“maintain and update accurate records with the incorporating State. It is anticipated that
there will be criminal penalties for the knowing failure to document the attempted
transfer of beneficial ownership. Additionally, it is aunticipated that—when the identity
documents for a new beneficial owner has not been filed with the proper State
authorities—any atternpted transfer of ownership will be void, and civil liability for
damages caused by the corporation after the date of the putative transfer will attach to the
existing beneficial owners. This civil liability will inciude a rebuttable presumption that
the corporate veil is pierced as to the beneficial owners,

C.  Require the Staies to maintain the information regarding the beneficial owner.
This provision is to ensure that law enforcement has access to the beneficial owner documents
(including payment information for State taxes and fees) for a reasonable period of time (e.g.
five to seven years) after the business has ceased to exist.

D. Allow State and Federal law enforcement access to the beneficial owners”
information within a reasonable amount of time, after a written request has been made by a law
enforcement agency. This provision is to ensure that State and Federal law enforcement have
timely access to the beneficial owners’ information so the agents may expeditiously use and
benefit from the information when investigating criminal activity. State and Federal law
enforcement must also have the ability to share beneficial owner records with their foreign law
enforcement counterparts when requested within the context of their official duties. To address
concerns of those States that do not wish to make the beneficial owners’ information available to
the general public, this provision will be limited so that only law enforcement will have access to
the information in conjunction with a criminal investigation or request from a foreign
counterpart.

E. Establish an exception to the above requirements for publicly traded companies,
such as those traded on the New York Stock Exchange (e.g. Ford Motor Company); and for
larger legitimate privately owned companies (e.g. Mars Incorporated). This provision is
mtended to avoid burdening both the Stafes and the larger legitimate public and private
corporations with the requirement to produce and maintain a large number of documents, These
larger corporations have no history of facilitating criminal activity through the use of shell
companies; and are already required, as are the corporations’ subsidiary companies, to provide
Federal and State regulators with significant amounts of information regarding the corporation’s
. ownership and management.
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el exgeraﬁethete_nﬁen S nsngy Bust- s g
: ﬁéssgé toa%ocus an shoﬁ—iélfpé&’mm‘w AR S e mm
ct to ftie. dotriment of such 1ungét®t:mésacieta1;jate:w. D valk o
ol 3 ets, as mcr mﬁﬁgﬂw :
iﬁéé' i?m\red rodipctivity, “aid the i '“ﬁun <
s hysical plent-and emplogrce%hp?ﬁ‘iﬁﬁ £ er;eﬁdemmons,;b i ¢
itk “Purporsesi; 0! isaws
(2) aré often mconszstent w:th e"eoom}mit {Ehespurpeses
nlir LN 1.to 18,
hcly intcrasts of shiaseholders;: - S TR0 BT seg e 00 40B! by w
£ its '43)- in many instantes mreatén e jobs Hind “B0B. fm B 46 S0 WL 1SUBA B
sets careers: of :Minrissoid citizens..and 7 a@d:rspdalmﬂ -R0B.02] age torper e b
500, TR i Pl 0T ¢ 8 S
tiity Ginployees st i, b %g;o?% upnclen sy i
uity “az) Glibn Yesult i platiE idkiigh ot wnsoh— trambattioliss ©# RSO
Aas detions that darfiags: ﬁepaﬁﬂﬂnt'm! of3y provide th ’sharéh‘old-brs buth
this thei.jobs and: tages provided ‘. these; plants; - inforpmtien. and the SppO:
‘ifa *(5) not infrequently wipe out iong—standmg WJ@WE@ votes 01 gny: Pk?"mer m‘?'
wer customex/supplier relations pships and the tabiliy  HOUS
and continulty which thesé rela onkiﬁiss ‘prot - ”"'(31 enc e rea‘sbned iiadﬁinn—mahngﬁby
na vide throughout society; - sh o gns vl ASSUERE Lequai Hnunecigl freatoient of 2l shared
-5F




§8:60  REVISED MOBEL BUSINESS CORPORATION ACT

(w) an entity-{other than the corporation ox/an entify controlied

S by the corporation) controlled by the dn‘eetor or any persfm
‘| - specifisd abbve mth‘rs -sibdivision (8); - )

T (v) F:1 domestlc or fore f:(8) buSmeBs or nonpmﬁt corpora‘[non
o (other théin ‘the 'cb rpc;’rainon or Bn entlty controlled by the
" gorpoation) of Which the director isa dirsctor, (B) unincor-

“porated ettty 6f Whith-ihe director'is a genersl partner or
a member of the governing body, or (O} individaal, trust or
estate for whom or.of which the director is & trustee,
guardian, personalk représentative’or like fiduciary;or = =

(vi) &' person- that. is,~ or an- éntity” that- is mntmﬁed by, an

.. employer of the director.
EBT ‘“ﬁiﬁ' T bne™torpbration’” 'mikatis, = urﬁoses Y4F seetion
B GTBNE)E that ‘%ge ‘ﬁ-an‘saﬁﬁnﬂ as's wholq e’ beritficial to the

© .- . corporation, taking i inth dppropriate Hecoutt whsthét it was (i)

-y ~$air in terms of the- dmctw’sdeﬁhng&‘vmh ithé-eorparation, and

 g.-+ - oAil)-comparable to.what might have.bedn obtpinable ip an arm’s

PRI {rapsaction, piyen; J;hese;anmderai:mn,paﬁ or received by
“the corpomtmn ) b

(7) “Eegfmxed sure”’ ] losure. oﬁ.(l) the existence.and

disclosure
nature. of ithe. du-ectqrs ponfhcﬁmg i£1 oxegt, -and. {ii) oll facts-
t‘

known to the director respecting sub,} “matter of the

ecidni’g Wlibtﬁer k) prowad

LA s

ek set rth ind sembﬁ 8 60 apply tmly tosﬁcﬁapter s
provisions and, "e::ce‘pt 15 °tike ontehit soldvant to subckaptéy’ G, have no

apphcatm‘ﬂ élsewheré in —tlfé’”MoﬂéI Aetf (For thé meamng‘ ‘#ind use :f
“higlh B ’j gee the

rofe st

‘Director i Co*nﬂwting Iﬂiéi-est ﬁ‘i-ansactwn o

..{.f s

The definition of “director’s conflicting - mtereﬁt- trmzsactmn in
gubdivision. (1) is:the,ceTe, concept underlying subchapter’ By demarpating
thiy tomsactional, arsahat Hes. within—and -without-—the: seope of the
- gibchapter’s provisions. The delinition- operates. ‘phecluively-jn-that, 85
wgod in- section 881 it denied fhe'poter:&f “a'doutt 7¥o° ivalidate
{ransactions or otherwise to remiedy enmduct thatn falls-outside the
statutory definition of “diréctor’s conflisting:] iatinest transaction” solely
on; lig giound. that. the diregtor hos - qonflict of ihterestiin the transac-
tion. .(Nevertheless;as stated inthe Tntoductary: Cpmmient, the transat-
tion 'might' be. pper to attack under Tules of law: coticerning director
misbehavior other than rules based solely on the: exigtence of & conﬂlct of
interest tuansrigkicn, as o whick-subchapter F is préclusive). *. -

876

X d1ract0r1free of su conﬂlctmg eat would -
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first be
tion or
related
a mate
the prt
tiﬂn” ‘
osh HE
by def

is not
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800 . INCOME TAX—~DEFINITIONS.. ..

- thieYerm “dividend” aléo méans ny dnsh'ibuﬂpn &f pro {whether or' not a dividend as
- defifed in subs’ﬂchon (@) made Ey the corporatign o’ 1Es shareholdérs, to the extent of ifs
unmstnbuted sershnal hol ding conipany income {defeimined undep section . 545 without
reg:ird ko, dmtrguhons und,erﬁns panzgraph) for such 1 year,
’ (B) For purposes of subparagraph (A) fhie térm “distribition of ropeﬂ}f' includes a
. Alistribution in complete. hqmdahon occumng mthm 24 months after he adopﬁon of aplan
viaf liquidation, but— .-
(i} only tb theextent of the dmonitits dxsln’buted to dxsl:rihutees other than’ corpo-
. . mlaesharaholders, and . ae
Ao 0 i) only to&teextentthatfhecotporahondes@atessuchamounwasadNMend
R dislﬁbutmn dnd’duly riotiffes giich disfiibutees of such desalgmtxon, andar regulations
prescnbedbyﬂzeSectetary but - -
R ¢ (i) mbu;‘e;edmcessdﬂtemofsuc?ord:smbum allaeableshareofthemldlsmb-
C utedpersonal [ gcompanymcome suchysancomputedwﬂhnutregmdmﬁus
éu‘bparagmph qisection 3620, . " . :
) (3) DERICIHNGY DIVIDEND DETRIBFFIONS. BY A REGULA’FED mmmr COMFANY OR REAL erTE
INVESTMENT TRUST.—The ferm “dividend” 4150 imeans any distribution of property (whether or not
1w -a dividend as: deﬁned in subseehon (a)) whleh conshmtes a “deﬁc:ency d.twdwd"' as .deﬁned in

secﬁcm 860(3 . : _ S e T T e L
H.mendments T .- ”(2) Btshibuﬂbmbyﬁgfiml holdmgwmparmes-r-—lnﬂte
* 1978, Revenue Act of 1978 (P.L. 95-699) -Case‘:)f“ 2;’:1 Heebie to it ol :
- tothe tom {
P.L. 95600, §362(dND){A), (B), {e): the itton ismpls a pecsmj mmgm

Amended Code Sec. 316(b}{(3). Effective for determina- defined in'section 542}, or

. A BAABAAL)

tions (as defined in Code Sec. $60(d)) aﬂer11-6-78 Prore | Tor Wi Eaabiis e £
wich 4he distribus.
an‘\’endmmt, paragraph (3) read: m‘?}ﬁmadé undersecﬁonywﬁﬂimmb)(rﬁlaaﬁ!ﬁ'tﬁ s pakd
{3) DERCIENCY DIVIDEND BETRIHTIONS &Y A Rt TS after the close ofﬂ:etmbleyear),amedmﬂ?(mlau@w
P INVESTVENT ‘TRUST.—The, term “dividend -also tmeans any” amcydividmda),ozﬂ!eco provisions of
A distribution, of {meﬁaﬁwﬂdﬁﬂ ;ﬁzlﬁvrkapdsmal y under fhe law
4 firied in' on(a))wlu&mom?tutaa applicable.to. such taxabls ym'mem “dtvidend’ alsp-
# dend asdeﬁnedmmﬁmm( ) S mmangdwﬁibuﬁmofpmperty(wﬁe&m‘ornu’éadﬂu—
b * 1976, Tax Reform Act of 1976 (PL. 94.455) P e R o e e 4
i E.L. 94-485, §1600¢): ~ o mmmmme(«mmm
2 Added Code Ses, 316(b)(3). Effective for determinations disteibutions onder fhis pargrph)
(&8 defined in Code Sec.BSQ(C))occumngaﬂerW—-&-ﬂ'ﬁ. - Hrsudivpear” . )
P.E 94455 §1906B}ISHAX: . . | . 1956, Life Hstirdncs Comphny mxmfmi‘sss
Amm:.delellm B{?&Codebys;bshltutmg é’&‘ecnsw . (1429, 84th Cong}
2““‘“‘5177{“? . d‘*“*e o P‘“’”" o BLG,SithCong, §8(: .
T Amerfted Rifective 1-1-65, ey
I%Q,Revenugﬂctufmw L88-272) < pEhESe 31&‘5?;%1;%%@%“. ! l{rig ’

PL ss-zngzzs(ﬂu) e Trin LTy Chnain insurance o
Amendad-Code, Sec,SIG{b)(,‘l); E&ecuve fﬂr d.:sfxﬂmuam .~ digm i subsectorr (2} shall not.

e. iTL any tax year aecﬁms%e,m A
e T e “fmm‘*%z‘;@ o e g méﬁ,w ‘“*.

Tea asfo‘lluws - "paid to pnhcyholdem) " : B
g o SIS . Pa meat vl crlﬁv-’ﬂ Lds
Bone g o ooJBee sl e e ey IR
SBE.:BI‘?. mﬁmnﬁgmmoms'-;w S R I “**”a‘;’ 1= 3
s Do ST W T Ty
: - ~ ISec. 317(a)]

" {a} PropERTY.—For of this part, the-lerm pro
other property; except that such term does bt indude stock in the
hon (or nghts to acqune such stock) '

; ) o0 ‘_ [Sec:. 317(&)1

! REGEMPTION OF STOCK —For prrposes. of this part, stock shall be trea{'
corporation if the corporation acquires its stock from a shareholder in exchange:
or nof the sfock so acquu'ed is cance]led retired, or h.e[d as treasury stoek

S g vE R . [Sec.318].. c
SBC 318 CONSTRUCTIVE OWNERSHﬂ’ BF STGCK. Cn
: q ‘. ' éf {Sec- 318&1)] : ,.

’ (a) GENERM. R{H.E.-—-For purposes ol’ those provisions. of- thi& subehapiea
contained in this section are éxpressly made apphépable—— ' it e

- SBe. M6NE)

- v'
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;mjfl);Mmamsoan—-‘ Gl Troed o SRR
38, Srgb RO AY B iR LAk mdiv:dmﬂ shﬁu be cnnmdexed as miv‘xuﬁg the«'sﬁock owned di-

rectly or indirectly, by or for— S
-y =t iy Thigrspoase(other than a spbiile w'im is legailyfsepamted -fmm ‘the indxwdual
U under a decrée of diverce-or sep mamténmme}ﬁmd . A
. ;f;né oo (i) Mis chilldren, grandehildren; and parenits. - . +uit ol
(B) EMmCT OF ADOPTION~~For pm&s of i g;aph (A)(n), & légﬁily hdopted child

E ﬂ:’i 55 ke individual shall be:theated: of guch midividtal by bl

) ATTRIBUTION FROM Pummm‘ksram,msm, AND conmx&iro‘ns

[N (2

"arﬂw1 9 o -
g A2 (A)Fxomrwmsﬂms “E¥kTS—Stagk gwned, diredtly of indliectly, By ot fo
‘ ;'.'Mﬁcg p orfegtate sha]lbecﬂns:demd a owned ﬁfbﬁorhona‘t'efyhyus sattriets

R T »}_, ; ce

LA e (i) Stock z.)wm-:idy,r or: mduectly, by ot fof & Hast (oﬁler than a2 ari emy loyees
: ' L rust described in §gcp,m1 mf' {@) which is exempt from tax under secﬁ&rr@iﬂl{a)} shait be
i o Tpen 2 ang:giad. yg:gf mpmporuontotheactlmnalmtefes&bfsunh
s faide bme‘ﬁmﬁs in st P T L hprn gt ab. B
e 1 B iz 1 10 s gk g, directh arindireétly’ orfor ay othonof‘a,tm;si of '_h.teh d
Y
. Jperson is considered the ownér-under subpatt E of‘ jart ] of sﬁbchapﬁéf] {idlating to
ot gellp v a1 g{aﬂt&rs and Gthérs tigated a8 siibstantial owieis) isidered a: oy :

-q‘-r=!l

L '%q sulE? i (ﬂ}' m-n{(;gm_—

ﬁ.'z;‘ i LT

B CGRPORATIONS pémentormmremwiuecfﬂte;s!mkinacomatwnw
bmed, «dnectiy oF: mdmeeﬂy by o7, for 5 “such persin “be considerel ‘s
~owning thestock ewned, direcily or E? drforsuchgpgpm b;;,mﬂtat-

- whitk'the v'alue of thd' Wﬁ&uch sut‘:h passnnso owns. bears
@udicarpmam a2 '*‘-‘

Fo ol mmmmrmmms,wmm,msm mcemhmm-—--

At

S GAY YO, pARTIVEESHIS, AND, AT Stdok ownied dlinectly o indireed
partner Of & bmeﬁcmry of; mmﬁ&s}mﬂ h?:cms:d@ed asovméd hy&e@ame:ﬁﬁp

["‘.J‘

J— e;n & a w
. 501{a) sha]l‘(ﬁe eensideted as=ow.h'ed b;f e{tmﬁﬁ, ; _
w mwenig -sthe ubt:is a :remote; contingent intatest. For purp: sea oftthis ol 4 cmiamgent
it 7, o mrest-o:lffazbeeneﬁmaz&’in ﬂ;' mtst’shaﬁ bjfi eon%igeregl remote-if; umé;e:*ﬂle m«:;qt
A "'--exerc;ﬁe ‘Escrith tristee Jor g 'eﬁmar? ilite ofsugh-
mtem&h@‘ﬁahmaﬂy,mspmtorlmm 511 of Biie trost pHOPEr
{ii) Stock owned, directly ‘ot divdirecBy, by or for a person who is conmdered the
owner of any portion of a trust under art B of part I'of subchapter. | (relaing to
grantorsﬁan o&le:s tmawd 25 s subsﬁnﬂal owners) shall-be considered 33 onmed by the
. (C) T CORPORATIONS: -—If 50'§‘m:ent or mone m value nf’t‘t’ze stoc’k ini a corporatlcm is
s owned, directly 6F indirectly, by or for any pérsor, Sich’ rauoﬁ s”fm]i be ‘considered as
ownmgth%tockovﬂned ‘direc yormdma: y,byorforsuchpvsrson. R
(1) Ornons.—If any person has an {E]I;ﬂﬁ 40 dequiserstael, [ sthek sha]l bé sconsidered as
gvned by-such person. For purp paxagraph;ar opioncty, acqmmsuch an option, and:
., gach one of ageﬂes pf such, ppbons, shall be opnstdered, as.an optlon 40, ac]gmne such stock,
G}Omamcnmm-— . o JERR
o (A)IN GENERAL: -'Exoeptaa”pmwded it subp (B mﬂ (C) steckmnsfzucuvel
. owned)by a person by reason of the g hcatmnar? aragraph (1), (2}, £3); or'(4);:shall, foj;
p oses of applying paragraphs. (1),{ {3) and {4), be considered as. actua]ly owned by
person. -

s B} MEMBERS DF BAMEY ~-Stockieonstructively owned by an md;mdual by reason of the
apphcahon of paragraph (1) shall not be considered. ag owned by, him fogfpﬁ
applying paragrdph (], fn order to.make ancthér the constructive awmer stoc"k. :
(C) PARTNERSHIPS, rsmms ‘TRUSTS, AND CORPORATIONS.—Stock construcbvely oymed by a
pasinership, estate, frust, or corppration by, reason of the application.of paragraph. (3) s shalt
I~ mt»be considered.as owned:by it for. puTpOSEs of applyihg paragraph- )m der m make
ancther the construttive owner of: stock.

Internal Revenve Code | o o HBEIENO
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.+ {D) Opr¥oN RULE IN LIEU OF FAMILY RELE—For purposes of this ph, if stock may be
;. « considered as.owned by an.individual under pa:agraph (1) or (4 ? it s be considered as
ownéd by him under paragraph (4).

- (E) § CORPORATIGN TREATED. AS PARNIRSHIP—For purposes of thus subsechon—-
@ anScorpomhunshaﬂbeheafaiasapartnarshp,and e :
(i) any shareholder of the: - eorporahm shall be: treated -as.a partner of such

Piferi : partn,ersiup

'I‘he preceding set‘tﬁémcé shall not EEIY fm pm'-peses of. detemumng whether sbock in the 5

corporation is consfructively owne
PR Amendments .

$.1984, Deficit Reduttion Act.of 1984 (P.L. 93-359}
P.X. 98-369, §7214):

Added Code Sec. 318(a}{5)(E). Effective as if included in
&uepmvmmoﬂ’[. 9?-354!:& whld-:u:e]ates Lo
» 1964:(1, 88-550). ST
I’I..B&-SF&SS(a)' : TR N

Amended Cude Sec. 318{3)(2), @, ancl (@, and added

(5),. Effective 8-31-64..Prior to amendment, -

n§(a)q2),"s3), Qlazdﬂs follows: -, . "
(Z)Pa:uwr.shl e&tﬂb@"ﬁmatsfand’ qrfm tmm-;—- U

" {A) Parterships dnd estabes.—Stock 'owned, directly or

mdimcﬁy,byurimafarmhp oreahteshallbecmsid—

lgmeﬁziams. tocks

i interest-of such benefi-. .

wned,.q&ec&yormduec& by ..
mf&aWdarydf&hﬁ&M -Sonsidered o ge{ng
wwanind Hyt e st vnlessistich titerest in‘te.
trust is. a remdte contingent interest, For putposes of the

ownedbysudipemandsucﬁh'usts\haﬂbemtgdas;
S : ; A iSec.r318(bJ]

("ti)r section 856{t) (relating to defifi
estate investment trusts);

L (A section 958(b) (relaung tmmnsiructwe ow-amfshq: rules with re&p@éﬁto ot}

R ermgnconpanat{ons),

’ corporahons)
e S Ammdmenls ST e
2005, Gulf‘ Opportumtjf Zcme Ad uf 2{}05 (P I.

-~

" 109-138) ¢
P.E. 109135, § 412G} - f
Athénded Code Se; 3'13@:;(3) . ig "seotion
ﬁ%ﬂ ind - fhserbihg: section- 65533(8) 2)” Bifectivé -

Bde: 31 8{57(5)(91

by :
—dinectiy ‘rdireetly, by:of fora,,
qr bgneﬁdaxy mgvsmheﬁaubecgnggpdg :

: Fof pm‘v:swfns toveiich ihe rules coﬁta.tfied n suﬁéechﬁn“(a) apply,

.- (1} section 302 (mlaﬁng to redemption of stock); -

,(2) - seckion 304,(zdamgw redemption by related corpara,ttons),

(3) section 304(b)H)(A) (relating to dlspnsiﬁon of seetion 206 sj:ock)r
RO 4. section 333(h)(3) (defining-puschase); ... -, :
: (5) sectien382(T)(3): (i-eiaungmspemi hnutanons ol net operahn

Y. ANy person.

owmgumsmckoi«}ped,djma or indirsctly, by o for that
petm'l'hissub mgraphs}uﬁnota Ly wi to
: em%m b desdibedmsacggnmi(a)mm
IaxundersecﬁonSOI(q} .
(C)Corpnraﬁm —3f 50 percent. or mere in value of the
stock i a oorporation is owned dmactly or indirectly, by or

: -foraxtype’z.wn,theﬁ—-

(i)suehpeéconshallb’ewns:&émdasowrmgﬂmsﬁock
ovmed, , by of for et corporation, in
ﬁlat_pmpommwiuehthevalueofthesmckwhmhmch
Pmmsoownsbmbthevalueofall&msﬁockmsuch

corporaticn; and
..:'m{ga%ﬂmmﬂbemp@duedasownmgm ’

{y or indirctly, by or for that person,

- {3) Options—If any, person, hag . mcqm!esmck,
opﬁ&:aﬂﬁea:?mdmdasuwu;%ﬁo;mm;

nsiderediag an option o acquine such
(4) Cqmsu'ncuveowneratnp as actualnwne‘rah:p —-
Ae)lngmmlﬂlixceptas v;dedmsg;:pamgmpﬂt@,
apptaﬁam;pmﬁr?m),(z),m(s;m forpurpmof

(2); ‘or_ 3]
owmdhy S

:ecedm smteme,amnﬁngentinmest & beneticiary in ) A1
. be considered remote, if, uider the maximum (ﬁ)m&mnffanﬂyf—gf mnsimcﬂ;relycmmd%
'deﬁmeﬁonwmm;mmﬁmgfmdimﬁ& i1, dividual by zeasan o ”P“‘«'“ﬁ‘“ht‘”

.y, the value, of such. intrest,. mmumdachmnaﬂpiss sﬂalimt mﬁ“% proposes thegﬂ.ﬁl
_pa:ﬁ-&orias of the Valis of th trixit pipperty. - ?’“3 gzm ez 't ke ancibhes

ownida; direbtly itk Bymfofan_rf riion gf st '? etive ownen of suchstodlic ., s 10
nfﬁ;hit:h‘a.personis stib i {C) Option: rulé i Heu of fa.m:l}t‘;‘ulei—Fu: puspuoses of
of partdsof. subehapter.}( .this paragraph, i stock may:bé.considered as ovned by an
* -reqted.as substantial owress). beeoﬁsidmad asbemg mdividuahmder,pm'agrap ('L].m: @), aha]lbeoonsidered
lby m,trfider garag;ag B, o _

ition"of renits ¥rom real pmpeﬁy

meend'e&Co&eSec 318{!:]@13 &b

inattng “6038(d)2)": mecﬁveidf i
859, - ﬂ??

atagraph, i opffon to- such .
m«a@%ﬁeoﬁamojm ons,shallbe

A




PO

" which a- -corparations -percentage

'tmnal

: pazdouiofeammgsmdge

’ g‘l&(a). proyides that stock owned by »

Disirﬂnuions by Corporations
S%p'-rﬂﬂ,ﬁolfnrmgulaﬂans not amended:to xeﬂadﬁmw «changes

from the sal other -
gra!t;aa provided in section 301 c)(B)(A) A ﬁw
bution -from .a :depletion reserve

discovery. value-to-the extens that suchmsewe )
-répresents the excess of the discovery value ower

&lemstsrfo&tetbmfordebermkﬂn galnor
logs; is, when recéived by the sharehol

ble as 4n ordinary.dividend. The anmmt
I:um
lowance: for any.:yeai -exceeds::

tained on cest or other.basis, that js, deﬁennmecl .

withoul vegand to discovery. or percantage deple-
honallozvmeafortheyearpft}zs&;teibuﬁﬁpor
rIor constitufes a part-o!
Eon ’s | Yean .and ammulaﬁedm
D i ey
on
is hmbleﬂ)ﬂmas adwi.dend disttﬂmhm

made. from thaf, portion .of-a
based.bpen a m};uaﬁm a&ofﬁarch 1,, 1913

- which igiin exgess:of the'

upmmnwﬂlml;bemsidmﬁasha been
,butﬂ;eamouni
of the distribufion shall.-be applied against gnd
%ﬂc«eﬁmm&tmoﬁm:bamso&ﬂlesbock upor,

icky declared: $e dection 301. No didtribittion,

“Howeveér, can be 1 quage from. such a ;esewe unul

3l the parnings; afd profits
hmgemémdismféﬁ [Reg.§1.3 §

E}{Ta 6152,’12—2455}'
: [Rég. §'1.317-1l

-

'.4:.;

§1.§1?-&;*Hopeﬂgrdéﬁmd.-&-’lhetam pmp- -

;gmpases of Barti], 'su bcimpbert chap-

. mnney
; m)bﬂ'ierﬁfﬁn»staﬂc,"tvPﬂ mw une'
pdrau acq

stock; i the corporatic naking e
[Re, §1.317-1-- R

CI[TD 6152,122.—55] Doy -
i msuwm; LT
§‘I.31§-’L Conitrnctive- nwnemh:p ‘af smck,,
intmductldn. a} Por thé* purposes of “certain

Vibions o;-f cliapter 1-of. the Code,” "getion
2
incled, esstackennsuuc&velyow:\edby tﬁf

pa}ﬁmderhnﬂ&aetfor&:msuchsechm-
mdfvi&aaimmdmdmownﬂw stack

ovmed? direcﬁt?;nor m&ltectl by or ‘for. liis
spacde {other i;a is legally ay
rated from the i ual dnder a decree of sep
VOICé or sepatate mamimance) -snd by er férh:s .
children, gragded ; andl-parents, sée- .
Hoti 318(&}(2} anid {3),cohstructive OWriership
tules are established for paringtships and part-
fierts, estates and beneficiaries; trusts and beuiefi-
iaries, and corporations and stockhblders. i

n has an-optich t6 acquire siock, such stocﬁ
E considered as.owned by such person. The term
“aption” includes.an optioti-to acqtmem an
aption andeadwfam .of such opfions. .

. oﬁnsidemd ﬁg.uwn the,s

-eonsxderedasowrun g},

. _fion. A, an

'30,449.

(b} Inappl  section 318(a) o determine the
omxersﬁ;%a any penson for any one pur-

El) A corpdrahon sha]l notbe cons:de:ed to
bvm its own stock b}f TEAgon - of sectmn
318y -

(v4) l’nahy casein whxchanamountofsmck
owned by any person may be included in the
sha&mmummoreﬂmnonetune such stock

be included cnly:once, in the-mermer in -
which it will mule to:the pmsonmemgd the
largasthtals ownership; and

" @)In 50-perceit reqire-
fnent of gection sm(a)g)(c; and (3)C)-all of the
stock owned actuaﬂy and constructively by the
51.3,18-1 d : . be gaﬁ‘.!d g

O [FD. 6152, 12255 Am:daabyma 698,
2562, T.D. 6621; 110062 and T.D: 699,
892:68]

)—.",‘:‘-_ —{Reg,ﬁz.:ns-zl

§1.318-2, Apf»licition of g
L)) Th;e apphmhon of pa:‘rzgtaph [b) of: §1318-1-
may be owing examples:” °
Exzane {1). H, -an mdiv‘i&ual owns &Il of the
stock of Corpctatmn A %}gorahmo A émt
dumed by H in

Ewﬂ;ple(zj H,a;nmdmd ]
hiasqn,s, each omon&ﬂ'ﬂrﬁfofﬂ;l.e Bﬁockofthe

C), anﬂ (3)((3), ﬂ'iﬂ

“a" edpursuant ) a:agxaph
(b)(B) of Em&a i applying the sﬂ-;i:’m
quitenient of such seetion. H, W, ox 5, as the casé
sy be; is for&uspu:gg;é eemedho oﬁm‘lﬂﬂ
petcmtof&esﬁock G
*{b} The dpplication of secﬁon 318@)(1), xelat-
ing to membars of & family, may be illnstrated by
#he following examnple:
Example. An individual, H, his wife, W, his
S,andlusgrandson(Sssnn),G,ownﬂw
100, utstanding shares. of stock of.a corporation,
gach owning 25 H, W, and 9 are each
i85 uring oy 50 St
as. Ly ares, that is, nwn
andhl%fiﬂ‘er’s . & e (
) The application of seqtion 318(5) 4 and (3},
mlgtmg to parineships, trusts and, corporations,
may be illugtrated by thefnllomng examples: .
Exdmple (1), A, 2 individual; -ias &30 percent
interest in a: parlpelsln “The parmerthip awns
5 of the 100 ou g shares of stack
qmporauon, the remauung 50 s;hares
owned by A. The pariy
ouminglﬂﬂshare&A;sm asownhag?S

Examle(Z) A trnﬁowns!&of
the outstandgg 100 shares-of steck of a corpora-
ivideal,. who holds a -vestéd re- -

Reg.§1.318-2(c)
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See p. 20,607 forregulations nntamendeﬁm reflectlaw ¢hanges

mamdermﬁ\emzsthavmga'vﬂm;mmpuhed
actuatially equal to 4 percent of the value ne of the
trast property, owns the remaining 75 ghaves:
SinceﬂlemtexestofAmthemxsa-vested
interest rather than a contmgant intesest
{whether or not remote), the trust is cpnsiderad
asowmngmasxm AISccnsldsredasamung
76§hares. . .

. Emmple‘(b‘) “The fa:ts -are the same-as.in (2),
. dbove, excopt that A'siinferest in the trust is-2
ramainder, Amconmdexedasowmg

gonzdexed a_s;owmxg.a;zy'of'&le»&lﬁﬁes owned
by AL o - Co -
Exum;:le . Aand B, muélatedmdmdmls

and 30 percent, respectively, in - ;

valueofthestock.ofCorpmationM Corporation

Mownsﬁﬁufﬂwlﬁﬂnutsbandmg%ﬂfmgk
of Ce! raﬁono, manﬁngﬁﬂshmbeﬁlg'
A. Cmporatmn M.is O%Bimas

; Cm'pmahon is
ccnmderedasowningsfvstmes e

corpbraiim ﬁ\h’ B fior col'pnraﬁm M cone.
structively owns the stock of corpbratigic, O
ovmed by the gigr] E ever, for' pm"por,es "of

” oeﬂamse&hoﬂs of the b%oﬁssﬂ‘i
318a (Cyand BYCY & garge&'i:&“is e
d O(Z)C} t}lai-laﬂ(?efcent.ﬁoqutp\%poses

O
the stotk “of gorpotdtion’ O gimed direct]
‘ mrporahonh@ ::%&f cdrpial honM'cbn:?&uct%ve
gwns {he' stock tdtéoraubn O oivned by B.

fReg. §1:3182]. U
01 [T.D. 6152, 12 2-55‘ Amended by m @59

82268} ; . . = s
[Reg- §1.3;ls-31 T

)§1 3”1‘81;: Estntes,oftmsts ansdecgpug?; A
(a For the purpose of applying s

10 estates, Wpegtl;f of a decgdent 3 sh(z}:l
property is subject to administiation by thé exés-
uior of administrator for the purpose df phying
¢laims against the éstite and-expenses of admin-
istiation notwiﬁ\stand.m; ﬂ-mt, wnder Tocal Jaw,
legal tifie fo such’ pmp vesis il “the dece-
dent’s- Heirs, legatees Or
upon death. Thetexrh "beneﬁdﬁry“‘mdudm eé
peison-entitled R reteive pmpert{ of a-décdds
pursuant b a will gripursuant to laws of descent
and distribution, ‘A petsoncshdll no longet. be
cons‘idemd a beneficiary of an estate whien dll'the
: to which he is entifled has been) 1e-
cexved lum, swhen he/nolorger has & claim

Gut of haying been &
beneﬁmary “and: w% 4afenly a remoth

Reg. §1.3183+"

that it will bénecessary

ﬁntthemtate

. msaék&\exetumofpmpertyortoseek

fmm ‘him by contribution or ptherwise

tlwmtateor ensaafadmimsﬂ .

tratim pret:edmg Asen—

by‘tum 'I'he ligation Ese;th 318{ ) refating!
app o jon 318{a
to eshheh amay be Hustrated by the ful.lovmg

ER S

Emmple (17 oy A dédedteht’s estate oWris 50 of
the 100 owtstariding sharés of stotk of corpoti:

ﬁnn)(.'[_hgremﬂmingslmg&,are_me_dby&qee )

dhinres of stock of corporatidn X

eaﬂtledtoﬁﬂ?em;gtsofﬂ\eestate BoWnsIS

a life-estite

in the remaif-

hgsﬁpmm&af%estaua(:ownszom
“and aléﬁ'aewns fhe!mmmnder intemsi

aﬁer‘B'slifeesﬁme AU

iﬁg&imlw@ﬁﬁ e pel

jwhed as’ Tollawe:* fhe,

estate*ls'tons;;tuedas gWhing. !
ghiares, dirdctly, 12 shares

37-ghiares,

8051:@:&650

B A, and 18 mmmtmﬁvelymmghx, A
shages di-

12

andlBshamsconstmctwely(Sﬂpemmtof
g) direclly by the esta); Bis

Tectly and ?.Evshams wmtcu@tvely(m-pmrtof

i shares
éharesconstenetively: C.is not considersd abme"

shares, 18 ghares di-

ficiaryyof fhe estate under secfion 318(a) s:me hit

has To_divect.presshd infeest n. .
proegxwdby

held by the astatenor in the income:

such
considered as

- the estate thmughB),andBis
owning six add1honsil,p‘hares 61

. 17 shares owned- ccmtmctw
through A)..

property.
(c) If section 318(&)(5}0:) does not %ﬁ. is
of the 18'shazés’ 6w-ned mnstuehvely by .

g‘;rmﬁ

Example (2) Under the wnll of A, Blackacre is,

left. t0. B for life- der to C; an 3F
indizidual. 'Ihgresldueo eatate gqns:sttgg«pﬁ
m;ockufacorpomuonlslefttob B and

bensficiaries of the estate under gection 518(a). C
is not cgnmdere;l @ beneﬁs:lax:y since he-has pa
interest. in Blackaere nor in the

diregt:
income uced by such-

owned: by, the; estate- is _consi exedasnwned;.

pmporhonaie}.y by B.and 1D,

, The stock

(b} Por- the: purpose’ of sectmn‘ 318(a)(2}(9)«
be cungidered. 49

stock’ ownéd: by .2- trost wilk*be
emgomtedbyltsbmeﬁmanes

tenbof fhe interest.of such beneficiaries et
trust. Accordingly; the interest of Income bengf®

uaries remamd.erbaneﬁames,

orly:te’ theee

and-other beie®




a)(2

200
the-ex-
tin the
benefi-
% bener

will be computed on an‘achserial basis,
ifairustownsw()permtofﬂwsmkpf
ation A, and if, on an actnarlal besis, W's
in the trust is 15. pescent, Y's. life

1 ﬁtﬁer bralhet, ar attribution beyond the seope of
i pection 318(2)(1) directly- .
be wied i detrmining b e, () Retrbtor—(e) Section RO -
in 4 trust for -of-this see- P

- oru.Bee §20.2031-7 of this this chapter {Bstate Tax stack constructively owried b
gegulatmns) for: mples lustrating the use of -ne"!Shlp. ustate, trust, or corporation.by éamnf
factorsand melhore th sppiiaion of secioh S1ACIE) 2 f:"*i
.- {o) Theapp! onofsecbmais(a? nelal:'mg bo echion 3180 mmlde:rto o g . ofapply-
’ &m“ﬂlea. may* be ﬂluslrabed by i—l!mvmg troctive owner of of-such stacks Forexample, i
£xamp & \ MGmEelatadMWd.uakanébeneﬂamofﬁxe

: ailofﬂelOO'miEstlg_xiq,ingphar& of Btock ‘of 4

.

‘"*ﬁmpzé: ‘A aiid _ﬁ;;mup;atea indi

co:pcraﬁmeadl 5 ghaves. A Has an
ﬂ on o Bog uuﬁn::Sef ssha:aax}dhaséalna
on 1o & a fuither.option to & e
B’sslmresl?& com:ggd

g\eenﬂmlﬂﬂsharesofsmkofthe
: oeppuraton.[&legrﬁi.als-&}
(1 [T.D. 6153, 12:2:65. Aminiled By TEF 6462,
. 5560 and T.D. 6965, sm-ss» + '__{_- M

\§1_318-4. Cnns me!éhiy ap. -actnal

awnership; excep.hons‘r—z{a) it gengral—~Seetion
3BE)GHA) rovides thal; exceptas provided i
section 318(a) 5B am:l <), st%c;-fk ebnstmcuvely

owned by
of section, SI&a)ﬁ} (2¥ @)or(d) shall d-
such person‘for

ered.as aciually o
ses-of applying section 313(3)(1)ﬁ (2), (3) Iﬁt

). Far example, i a troist owns 50
stock. of corpotation ¥ :stock of corporahun Y
orwned by mrgoratmn ¥ which is- athributed 1o
the trust may be furthes aurilmted i &ze beneﬁ—

cl.arles of fhe t:zzst-

(b) Consirictive famiiy
318(3}(5)(3) promdes ﬂtat

ownershtp -—{iection
stonk tmsiruchvely

: Corporate
[Reg §m31-1]

§1: 331 1, Cm;poraw Inquidaﬁuns. (a} frt
genem! 331 ‘contain. rules- gov
theexbet\ttb’w}udt gaiin or loksis :emgruzedtn&
shateholdet teceiving a digerbution in comples
smg:;hal juidation of a corpomhon. rider

BlGE)(l), # B gitled that amitunts
distributed fncomplefe” quidamm of a carparar
tion shall be treated as in full ymenkméx—

' Qorpotate Liguidations
Seep. 20,60140r regulations notamendedtn mﬂecﬂmvchmges

owmad

i o o fam

amther family member
ofsueh stock under section 8@ I;grchexam

Ple}ifFandhsstwosom,AmdB,

seclibn 381(a){1). A
sl:tuctively the: tock owned by his fatlier

Seclmn 318(a)(5) ®)

30,451

sreason of owne
ofhis ily shall hot'be consi

ered as owned by him for purposes o of,makmg
the cohstrictive owner

ene-third of fhe siock of a corporation, rder
A is treated as ownin con-

the-stock owned by ’Br\
ems the attibution of
through the father td the

game trust, siock held by one which is attributed:
to fhe trust under sectipn 318@)(3) is not-reativib-"
ther beneficiary.

uted * from ‘e teist tothe other
ively owned by reasont

However, aver, stodk o
of sechbn 318{a)(2) -may i3 reath'ibuwd under
‘exaraple,

séction 318(a)3). Thus, for i off e -
bf onsxand‘fisewnedbyA,

gfock BE corphrati
swckafmrpommeheldby'Xis att:ﬁ:uhed ha
‘:’thmughA.

(2) Section 318{53(5)((3 does not revent re-
ateribution’ dnder sectitn B1{a)2) 'of stock con-
shructively owned by’ an ettty uiler. section |
318 {a)(s) i the stock ig dls0 Also eomstrictively owned
b{e ty: under section 318(2)(4). For exam-
:fmdmziuals A and B-are beheficlaries of &
irustandﬂ';etmsthasano mtobuyka
from A, B is considsre under section

ﬁ)ﬁ)&i‘) as owmng a pmpbrhonate past of

. {3).5¢ction 218{a{5H0). i “effective ord an&
aifter #1, 1954, excépt that for purpases of

secﬁmsmand 304 it does not-apply”- ‘with e
spectto. distributions mpa ttb: stnck acqui-

sitions. of redem aoquisitions or
redempticns doctrred befofe Augusf 31, 1964.
IReg "

13184 _
E(TD. 6152, 324 2-55 Amended by TD 6969.. o
&-22—68] :

l.|qU|dut-|ons _
change for the stack. Under section 331(a)(2), it is

mvxded that - ameunts. distributed -in
E‘S]ndahonofamrporahonstmﬂbe tren as-i.n
or part payment in exchange for the stock.
Fnr this. purpese the ferm “partial liguidation”
asc:ibg_d in section 346. X
sechonstvg.lsapph 1em£disabk§btgﬁnqi
pmﬁeny y a corporation, on i
& affects on a sharcholder of distributions o
property) has no application other than to a-dis-

Reg. §1.2314(a)




