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I. THE NEGLECT OF SECURITY IN POLITICAL PHILOSOPHY
A. The Trade-off Between Liberty and Security

When people talk, as they often do, about a trade-off between se-
curity and liberty—when they say (as many people said after Septem-
ber 11, 2001) that we need to adjust the balance between security and
civil libertiesl—what do they mean by security? Talk of a liberty-se-
curity balance has become so common that many view it as just an
ambient feature of our political environment: “[I]t has become a part
of the drinking water in this country that there has been a tradeoff of
liberty for security, . . . that we have had to encroach upon civil liberty
and trade some of that liberty we cherish for some of that security that
we cherish even more.”2 When we spend time discussing the defini-
tion of “liberty” and the concept of civil liberties, we try to be clear,
because we know it makes a difference to the trade-off what liberties
in particular we have in mind.3 However, we almost never address
the question of what “security” means. In fact, when people talk in the
literature or in court about “the definition of security” what they usu-
ally produce is some view about what security requires at a particular
time (in the way of legal or political measures). They say nothing
about the meaning of the concept itself.4 Although we know that “se-
curity” is a vague and ambiguous concept and though we should sus-

1. We hear talk of a balance between security and liberty from all sides. We hear it
from conservatives, e.g., United States of America Department of State, Free So-
cieties Must Balance Security, Civil Liberties, Bush Says, http://usinfo.state.gov/
dhr/Archive/2005/May/09-927114.html (last visited July 10, 2006), from liberals,
e.g., David Cole, Enemy Aliens, 54 Stan. L. Rev. 953, 955 (2002) (“In the wake of
September 11, we plainly need to rethink the balance between liberty and secur-
ity”), and from almost everyone in between, e.g., Samuel Issacharoff & Richard H.
Pildes, Emergency Contexts Without Emergency Powers: The United States’ Con-
stitutional Approach to Rights During Wartime, 2 INnT'L J. Const. L. 296, 298
(2004).

2. James B. Comey, Fighting Terrorism and Preserving Civil Liberties, 40 U. RicH.
L. Rev. 403, 403 (2006).

3. See, e.g., Jeremy Waldron, Security and Liberty: The Image of Balance, 11 J. PoL.
PaIL. 191, 195 (2003) [hereinafter Waldron, Security and Liberty] (outlining dif-
ferent meanings of “civil liberties”); id. at 205 (discussing the concept of negative
liberty).

4. See, e.g., David E. Pozen, The Mosaic Theory, National Security, and the Freedom
of Information Act, 115 YaLe L.J. 628, 637 (2005) (“[TThe government has the
advantage in FOIA appeals of controlling both the disputed information and—

SERIII



\\server05\productn \N\NEB\85-2\NEB203.txt unknown Seq: 3 12-OCT-06 8:12

2006] SAFETY AND SECURITY 303

pect that its vagueness is a source of danger when talk of trade-offs is
in the air,5 still there has been little or no attempt in the literature of
legal and political theory to bring any sort of clarity to the concept.

B. Hobbes as a Theorist of Security

When legal scholars write about liberty they can take advantage of
an immense literature in political philosophy on the meaning of the
term.6 It is thus shocking to discover how little attention has been
paid to the topic of security by political philosophers. Historically, the
two philosophers who have written most about security are Jeremy
Bentham and Thomas Hobbes. In his book The Theory of Legislation,
Bentham argued that “the care of security” was “the principal object of
law.”” What he meant by security, however, was legal constancy, cer-
tainty, and predictability so far as property rights were concerned,
and it might be thought that this is of limited interest in our discus-
sion of the liberty-security trade-off in the war on terrorism. In fact
that is not the case; later we will find some aspects of Bentham’s anal-
ysis to be quite useful (even though it is not an analysis which has
been picked up on by any modern discussant of security).8

If any thinker in the canon of political philosophy could serve as
the focus of a modern discussion of security, surely it would be
Thomas Hobbes. For Hobbes, as we all know, the whole point of the
political enterprise is security. It is for the sake of security—security
against each other and security against outsiders—that we set up a
sovereign.? It is the drive for security that leads us to give up our
natural liberty and submit to the sovereign’s commands.10 It is the

through Exemption 1’s reliance on executive orders—the definition of national
security.”).

5. In United States v. United States District Court, 407 U.S. 297, 320 (1972), the
Supreme Court spoke of the “inherent vagueness of the domestic security concept
.. . and the temptation to utilize such surveillance to oversee political dissent.”

6. The most famous starting point for the modern discussion is Isaian BerriN, Two
Concepts of Liberty, in FOUR Essays oN LiBERTY 118 (1969). Also see the essays
collected in LiBerty (David Miller ed., 1991), for a sampling of this literature.

7. JEREMY BENTHAM, Principles of the Civil Code, in THE THEORY OF LEGISLATION 88,
109 (C.K. Ogden ed., 1931).

8. See infra notes 43—49 and accompanying text.

9. “[Mlen’s security requires not only accord but also subjection of wills in matters
essential to peace and defence; and . . . the nature of a commonwealth consists in
that union or subjection. . . . [TThe security of individuals, and consequently the
common peace, necessarily require that the right of using the sword to punish be
transferred to some man or assembly; that man or that assembly therefore is
necessarily understood to hold sovereign power . . . in the commonwealth by
right. . . . No greater power can be imagined.” THomas HoBBks, ON THE CITIZEN
77-78 (Richard Tuck & Michael Silverthorne eds., trans., Cambridge Univ. Press
1998) (1642) [hereinafter HoBBES, CITIZEN].

10. See, e.g., THomas HoBBEs, THE ELEMENTS OF THE LAw, NATURAL AND Poritic 111
(J.C.A. Gaskin ed., Oxford Univ. Press 1994) (1640) [hereinafter HoBBEs, ELE-
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exigencies of security that determine the scale, the level, the duration,
and the quality of organization that is requisite in the political
realm.11 Hobbes was a great analyst of concepts.12 Yet almost alone
among the leading concepts of the political realm, security is not sub-
jected by Hobbes to any extensive analysis. The closest he comes is in
a passage from The Elements of Law, where he writes:

[A] man may . . . account himself in the estate of security, when he can foresee

no violence to be done unto him, from which the doer may not be deterred by

the power of that sovereign, to whom they have every one subjected them-

selves; and without that security there is no reason for a man to deprive him-

self of his own advantages, and make himself a prey to others.13
Hobbes says surprisingly little beyond this about what “security” actu-
ally means, and he is followed in that by his modern commentators,
who do not so much as list the concept in their indexes.14

Maybe this is because security operates as a sort of adjectival value
in Hobbes’s account. Maybe it is a mistake to look for treatments of it
as an end in itself. Hobbes is interested in security of self-preserva-
tion, security of life and limb, security against violent death, security
of “living out the time, which Nature ordinarily alloweth men to

MENTS] (“The end for which one man giveth up, and relinquisheth to another, or
others, the right of protecting and defending himself by his own power, is the
security which he expecteth thereby, of protection and defence from those to
whom he doth so relinquish it.”).

11. See, e.g., THomas HoBBES, LEVIATHAN 118 (Richard Tuck ed. Cambridge Univ.
Press 1996) (1668) (“[Ilf there be no Power erected, or not great enough for our
security; every man will, and may lawfully rely on his own strength and art, for
caution against all other men. . . . Nor is it the joyning together of a [small]
number of men, that gives them this security. . . . The Multitude sufficient to
confide in for our Security, is not determined by any certain number, but by com-
parison with the Enemy we feare; and is then sufficient, when the odds of the
Enemy is not of so visible and conspicuous moment, to determine the event of
warre, as to move him to attempt.”).

12. Id. at 28 (“Seeing then that the truth consisteth in the right ordering of names in
our affirmations, a man that seeketh precise truth, had need to remember what
every name he uses stands for; and to place it accordingly; or else he will find
himselfe entangled in words, as a bird in lime-twiggs; the more he struggles, the
more belimed. . . . So that in the right Definition of Names, lyes the first use of
Speech; which is the Acquisition of Science: And in wrong, or no Definitions, lyes
the first abuse; from which proceed all false and senslesse Tenets . . . .”).

13. HoBBks, ELEMENTS, supra note 10, at 111 (emphasis added). In the same chap-
ter, Hobbes also adds an external dimension. “And forasmuch as they who are
amongst themselves in security, by the means of this sword of justice that keeps
them all in awe, are nevertheless in danger of enemies from without; if there be
not some means found, to unite their strengths and natural forces in the resis-
tance of such enemies, their peace amongst themselves is but in vain.” Id. at 112.

14. See QUENTIN SKINNER, REASON aAND RHETORIC IN THE PHILOsopHY OoF HOBBES
(1996); Ricuarp E. FLaTHMAN, THOMAS HOBBES: SKEPTICISM, INDIVIDUALITY AND
CHASTENED Porrtics (1993); JEAN HampPTON, HOBBES AND THE SOCIAL CONTRACT
TRADITION (1986); GREGORY S. KaAvaKkA, HOBBESIAN MORAL AND PoLITICAL THEORY
(1986); LEo STtrRAUSS, THE PoLiTicAL PHILOSOPHY OF HOBBES: ITS Basis AND GENE-
sts (1963).
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live.”15 Perhaps what we should be looking for in the index is safety,
survival or self-preservation, and not security as such. In fact there is
some discussion in Hobbes’s book On the Citizen of safety and the sov-
ereign’s obligations in respect of his subjects’ safety. We are told that
“[bly safety one should understand not mere survival in any condition,
but a happy life so far as that is possible,”16 and we are also told that
because the sovereign can operate only through general laws, “he has
done his duty if he has made every effort, to provide by sound mea-
sures for the welfare of as many of them as possible for as long as
possible.”17 Both points will be important in what follows.18

C. Drawing a Blank

Whatever hints Hobbes has given us have not been followed up in
the political philosophy literature. When asked for articles in two
prominent political philosophy journals—Political Theory and Philos-
ophy and Public Affairs—with the word “security” in the title, Journal
Storage: The Scholarly Journal Archive (JSTOR) returned the “No
Items Matched Your Search” result. (A search for “liberty” or “free-
dom” in the same journals returned seventy results.)1® With
monographs, it is harder to quantify. In this author’s library, there
are brief discussions of the concept of security in Henry Shue’s book
Basic Rights and in Robert Goodin’s book Political Theory and Public
Policy.20 Both will be discussed below,21 but for now it is sufficient to
say that these are mainly on the importance and priority to be ac-
corded to security, not on its meaning. There is little or no discussion
of security in the main texts of political philosophy.22 The topic does
not so much as rate a mention in Will Kymlicka’s introductory text23

15. HoBBes, LEVIATHAN, supra note 11, at 91.

16. Hogeses, CITiZEN, supra note 9, at 143.

17. Id.

18. See infra text accompanying notes 67—69.

19. JSTOR: Expert Search, http:/www.jstor.org/search/ExpertSearch (last visited
July 11, 2006).

20. Henry SHUE, Basic RicHTS: SUBSISTENCE, AFFLUENCE, AND U.S. Foreign PoLicy
20-22 (1980); RoBERT E. GoobIN, PoLiTicaL THEORY AND PUBLIC PoLicy 220-241
(1982).

21. For Goodin, see infra text accompanying note 56. For Shue, see infra text accom-
panying note 54.

22. There is also some discussion of topics surrounding security and the obligations
of the state in RoBERT Nozick, ANARCHY, STATE, AND UtoPIA 54-146 (1974). This
is, however, mostly entangled in a technical discussion of the legitimacy of a min-
imal libertarian state. For a very recent and helpful discussion of security, also
see GLYN MorGaN, THE IDEA OF A EUROPEAN SUPERSTATE: PUBLIC JUSTIFICATION
AND EUROPEAN INTEGRATION 97-104 (2005).

23. W Kymricka, CoNTEMPORARY PoriTicar PHiLosoPHY: AN INTRODUCTION
(1990).
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or in William Connolly’s Terms of Political Discourse,24 while in D.D.
Raphael’s text, discussion of security is limited to a brief discussion of
the state’s role in upholding rights.25

As for the spate of books that appeared in the years immediately
following the terrorist outrages of September 11, 2001, there is con-
stant reference to the liberty-security trade-off. However, although
these authors give us all sorts of recommendations and bright ideas
about what is likely to promote or enhance security, they offer us little
or nothing on what security means.26

D. Collective Security, National Security, and Human
Security

We should be clear about what we are looking for. There is an im-
mense literature on national security and also on collective security in
the theory and study of international relations. There are whole jour-
nals called National Security Outlook and Journal of National Secur-
ity Law and Policy, and innumerable articles with “Collective
Security” in the title.27 But these concepts are not quite the same as
the security contemplated here.

The idea of collective security operates at the wrong level; it con-
cerns security as among the nations of the world (or various subsets of
them) determined by institutions, alliances and the balance of power,
whereas here we are interested in security conceived as an attribute of
individuals and populations. This is not to say that there may not be
things to glean from the literature on collective security. The collec-
tive aspect itself is worth considering. What is striking in that dis-
course is that security is not understood as something most nations
can pursue by and for themselves. It needs to be pursued by groups of
nations either acting in concert or by sets of antagonists acting in
ways that establish stable equilibria; or it needs to be pursued by the
whole community of nations acting in concert. The very concept of se-
curity may not entail this—i.e., the need for concert or equilibrium
may not be axiomatic. Very powerful countries may sometimes be in a

24. W.E. ConNoLLYy, THE TERMS oF PoLriTicAL Discourse (Princeton Univ. Press
1983) (1974).

25. D.D. RapHAEL, ProBLEMS oF PoLiTicaL PurLosopuy (MacMillan Press 1976)
(1970).

26. See, e.g., PuiLip B. HEyman, TERRORISM, FREEDOM, AND SECURITY: WINNING WITH-
outr War 158-79 (2003). Heyman devotes a final chapter to “Values and Secur-
ity” which contains a sophisticated and helpful account of the trade-offs we face
between security and democratic liberties; but there is no discussion of the mean-
ing of security.

27. See, e.g., Richard K. Betts, Systems for Peace or Causes of War? Collective Secur-
ity, Arms Control, and the New Europe, 17 INT'L. SECURITY 5 (1992); Hans Kelsen,
Collective Security and Collective Self-Defense Under the Charter of the United
Nations, 42 Am. J. or INT'L L. 783 (1948).
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position to pursue their own security unilaterally, by their own energy
and resources in the international arena. Still, for most countries,
most of the time, and even for the most powerful countries some of the
time, the pursuit of national security is impossible except in the con-
text of collective security as a structured good enjoyed multilaterally.
When we drop down a level from the international arena (where a
couple of hundred nations jostle for security) to the interpersonal level
(where millions of individuals jostle for safety in a particular political
community), we should be open to the possibility that the notion of
security appropriate at this level also needs to be considered as a col-
lective rather than an individual good.28

What about the concept of national security? Here the trouble is
that the phrase “national security” conveys ideas about the integrity
and power of the state itself as an institutional apparatus and that is
something which may or may not be related to ordinary citizens’ being
more secure.292 That is probably not the meaning of security that peo-
ple have in mind when they say they are willing to trade off liberty
against security. When it is said that liberty must be traded off for the
sake of security, what is meant by “security” is people being more se-
cure rather than governmental institutions being more powerful. Na-
tional security agencies are, of course, involved in the struggle to
protect us against terrorism, but their security is valued for the sake
of our security. The power of the national security apparatus is not
valued as an end in itself. Maybe “homeland security” is a better
term. “Human security” is another phrase in increasingly common us-
age,30 and it has the additional advantage of avoiding some of the
residual national security connotations of “homeland security” in the
United States.

28. See infra text accompanying note 107.

29. There is an interesting discussion of the ambiguities of “national security” in Ar-
nold Wolfers, “National Security” as an Ambiguous Symbol, 67 PoL. Scr. Q. 481
(1952). See also GoopiN, supra note 19, at 235 (discussing the meaning and gene-
sis of the term “national security”).

30. See Anne-Marie Slaughter, Security, Solidarity, and Sovereignty: The Grand
Themes of UN Reform, 99 AM. J. oF INT'L L. 619, 62324 (2005); see also Ved P.
Nanda, Preemptive and Preventive Use of Force, Collective Security, and Human
Security, 33 DENv. J. oF INTL L. & Por’y 7, 10 (2004) (“Over the years, the con-
cept of security—traditionally viewed as state security—has expanded to include
human security as well as state security. As the Commission on Human Security
articulated in 2003, the international community ‘urgently needs a new para-
digm of security.” The reason given by the Commission is that: ‘. . . The state
remains the fundamental purveyor of security. Yet it often fails to fulfill its se-
curity obligations—and at times has even become a source of threat to its own
people. That is why attention must now shift from the security of the state to the
security of the people—human security.”” (quoting CommissioNn oN Human SE-
curity, Human Security Now 2 (2003)) (footnotes omitted)).
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In general, although there is a massive literature on collective se-
curity and national security, it is not complemented by, nor is it able
to build upon or presuppose, a similarly rich and copious theoretical
literature on security as a compelling domestic political ideal. We phi-
losophers write endlessly about the meaning of liberty; but we have
devoted very little attention to the ideal on the other side of the bal-
ance—homeland security, human security, people’s security—as a pri-
mary goal or function of the state. So long as our study remains
unbalanced in that way, we can hardly reach an adequate view of the
trade-off.31

II. THE PURE SAFETY CONCEPTION AND
ITS SHORTCOMINGS

This essay proposes to begin remedying that situation. It attempts
to analyze the concept of security, and tease out of that analysis some
important issues that are relevant to clear thinking about the trade-
offs we face between security and liberty.

Let us begin the analysis with a modest question: What is the rela-
tion between security and personal safety? A person is safe to the ex-
tent that she is alive and unharmed. Is a population more secure
simply by virtue of people being safer, i.e., simply in terms of a dimi-
nution in the prospect of their being killed or harmed? Or should we
have in mind a richer notion of security involving elements of well-
being other than survival, or a more structured notion (perhaps think-
ing of security as a certain kind of public good or as a good connoting a
certain quality of relationship with others)?

It is surely tempting to associate the “security” that we talk
about—when we oppose liberty to security in assessing changes in our
laws and practices since September 11, 2001—with the probability
that any given one of us will be affected physically by a terrorist out-
rage. Nobody wants to be blown up. So security might be understood
simply as a function of individual safety. We might say, I am more
secure against terrorist attack when the probability of my being killed
or harmed as a result of such attack goes down; and we are more se-
cure when this is true of many of us. This is the pure safety conception.

Though it is a very good starting point, we should not be satisfied
with the pure safety conception. It is a radically stripped-down idea,
and it is worth listing the issues it fails to raise and the concerns (com-
monly associated with the security side of the liberty-security balance)

31. The author is as guilty of this as anyone. In a recent article on liberty and secur-
ity, I took the latter concept for granted. For the closest I came in that article to
any serious reflection on the structure of the concept of security, see Waldron,
supra note 3, at 204-05 n.23.
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that it does not address. Seven issues seem important (though this is
by no means an exhaustive list):

(1) The pure safety conception offers no explanation of why we fear death or
injury in some guises and not others—why we orient the notion of safety
which we are using to form our conception of security towards violent death or
injury and perhaps particularly towards violent death or injury at the hands
of a particular sort of assailant, namely terrorists.

(2) The focus of the pure safety conception is bodily survival and bodily integ-
rity. But what about material loss, such as loss of property or economic value?
Is a notion of security adequate if it does not take these into account?

(3) The pure safety conception focuses on the objective facts of death and in-
jury and the actual probabilities of their occurrence. It says nothing about the
subjective aspect—fear, for example, considered not just as an emotional re-
sponse to a diminution in actual safety, but as a mental state that is itself
partly constitutive of insecurity.

(4) Similarly, the pure safety conception does not adequately highlight the ele-
ment of assurance or guarantee that the word “security” connotes. I am se-
cure not just because I happen to be safe, but because I am sure of not being
killed or harmed.

(5) The shortcoming referred to in point (4) also means that the pure safety
conception does not alert us to the relation between security and the posses-
sion of other values that the element of assurance may relate to. It may be
inappropriate to think of security as a good in its own right; it may be more
sensible to think of it as a mode in which other goods are enjoyed. I enjoy my
property or my health securely. I may enjoy certain liberties, such as the
practice of my religion or the freedom to express my political views, securely.
(6) The pure safety conception focuses mainly on the individualized physical
facts of death, injury, and loss rather than more diffuse harms to persons and
people in general resulting from disruption of their way of life or the interrup-
tion of familiar routines. In that regard, it fails to capture the connection be-
tween the idea of security and the idea of a social order, which by definition, is
something enjoyed by many.

(7) Finally, being a purely individual measure, the pure safety conception does
not yet provide a basis for talking critically about the security of the whole
community. It does not adequately confront aggregative or distributive is-
sues. In setting out the pure safety conception we discussed safety as a proba-
bilistic measure of death or injury for individual persons and the most we
could say about security for a whole society is that we are more secure when
the probability of death or injury goes down for many of us. This is very im-
precise. We need to consider ways of talking about situations in which one
person’s security is enhanced at the cost of another’s. In these situations how
are we to say whether the security of the whole society has gone up or down?

This essay does not denigrate or dismiss the pure safety concep-
tion, argue that it is incoherent, or propose that we replace it with
some more amiable notion of communal solidarity. The hard Hobbes-
ian link between security and survival is without doubt the core of the
concept. Moreover, it is not unreasonable for people to be preoccupied
with their personal safety, under the heading of “security,” when they
contemplate trade-offs between liberty and security in relation to the
threat from terrorism. The threat from terrorism is deadly, not just
disruptive. Again, nobody wants to be blown up. The pure safety con-
ception may be defective, but no attempt to remedy its defects can pos-
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sibly be adequate if such attempt cuts the concept adrift from the
element of physical safety. When people are frightened, the issue of
physical safety looms large and it may be difficult to focus on the more
sophisticated aspects of security when we are concerned with the im-
mediate prospect of death, injury, or loss. At the same time, it is
worth considering what a richer notion of security involves, if only to
see how much panic causes us to lose when we become preoccupied
with physical safety under the immediate pressure of events.

An important word of caution is necessary. On this subject, people
occasionally assert that a “deepening” or a theoretical “enrichment” of
the notion of security is a trick employed to sneak civil libertarian con-
cerns into the security pan of the liberty-security balance. We are
supposed to be balancing liberty against security, they say, and we
should not confuse matters with some fancy analysis that shows that
security actually requires liberty. These people are right: all such
trickery should be resisted. On the other hand, we are not in a posi-
tion to say that liberty and security are utterly independent values
which can be weighed and balanced against each other until we have a
clear and honest sense of what security involves. It is possible that
analysis of these concepts will reveal some internal connections, in
which case we will need to be much more careful in our talk about
“balance” and “trade-offs.” We cannot casually rule that out. Moreo-
ver, if there are important internal connections between the concepts,
they are likely to cut both ways in the political debate. Partisans of
security may need to face up to the fact that what most people (in this
country) want to secure is not just life, but their American way of life,
which has traditionally been associated with the enjoyment of certain
liberties. Equally, partisans of civil liberties need to face up to the fact
that what people want is secure liberty, not just liberty left open to
abuse and attack. We should not be playing word games. On the
other hand we should not dismiss or ignore connections like these sim-
ply because they are likely to be misused politically by advocates on
the political left or right.

We shall now proceed to consider adding to or enriching the pure
safety conception in respect of its depth and in respect of its breadth.
Depth looks to the enrichment of our notion of a person’s security;
breadth looks to the enrichment of our notion of a whole community’s
security. In addition we should think of ways in which the two dimen-
sions are connected, for a sense of individual security is not easily sep-
arable from a sense of what an entire community has to lose when it is
subject to attack.

Inasmuch as this essay deals with the two dimensions separately,
they will be addressed as follows: Under the heading of depth, we shall
ask several questions: How shallow is an account of individual secur-
ity which focuses purely on safety? Are there aspects of our personal
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apprehensions or our sense of what we personally have to lose that a
safety focused concept fails to take into account? This raises issues (1)
through (5) on the list. Should our estimation of security take into
account not just threats to life and limb, but also threats to material
and economic well-being or the fear of such threats and the assurance
that people crave against such apprehensions? Should the meaning of
“security” take into account threats that come from agents other than
terrorism, such as threats from hurricanes and other ways in which
life and health are endangered? What about threats from the state,
perhaps in other countries, where the very organization that is sup-
posed to guarantee security is the main thing that many people fear?
Regarding these questions about depth, it must be emphasized that
what we face here are not just choices—deciding whether to think
about security this way or that—but the exploration of reasons. The
pressure to deepen our notion of personal security arises from the fact
that many of the reasons that motivate the pure safety conception also
seem to point us towards a deeper conception. On the other hand, if
we are reluctant to extend our conception of security too far in any of
these directions, we need to ask what the ground is of that reluctance.
Is it that deepening of the concept would be politically embarrassing?
Or are there are genuine reasons for not budging from the pure safety
conception’s emphasis on life and limb?

Under the heading of breadth, issue (7) in particular invites us to
pay attention to ways of talking about safety across the whole range of
those who are supposed to be protected by our government’s actions.
We saw that Thomas Hobbes suggested that because a sovereign can
operate only through general laws, “he has done his duty if he has
made every effort, to provide by sound measures for the welfare of as
many of [his subjects] as possible for as long as possible.”32 Is this
satisfactory? Is security a majoritarian concept (like the greatest hap-
piness of the greatest number)? Is Hobbes’s reason—the generality of
law—sufficient to convince us of that? Or should we think of security
more as a basic right, to be guaranteed at least at a minimum level to
everybody, or perhaps as a primary good, to be subject to principles of
distributive justice?33 There are hard questions to be faced here. We
need to explore the possibility that diminutions or enhancements in
security may be unevenly distributed, that the government may re-
spond to a threat to the security of some but not to a threat to the
security of others. Above all, something must be said about the pros-
pect that the security of some is protected or enhanced only because
the security of others has been reduced (and reduced by state activity,
not just by neglect). To address these possibilities, we may need to

32. Hosges, CITIZEN, supra note 9, at 143.
33. For the basic rights approach, see SHUE, supra note 20, at 20-22. For the idea of
primary goods, see JoHN RawLs, A THEORY oF JusTtick 90-95 (1971).
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add some structure to the pure safety conception, as it applies to a
whole community. To be sure, security is not another word for distrib-
utive justice. But if it is conceived as a good, then the question of how
it is distributed—who enjoys it and who does not enjoy it—cannot be
ignored. So, under the heading of breadth, we will try to understand
security for a whole community as a complex function of individual
safety—a function that is attentive to the means by which safety is
assured and to the relational aspects of the distribution of safety when
those aspects are upheld in certain kinds of public order.

The discussion begins with the issues of depth that have been iden-
tified. We need to know more about the nature and quality of the good
we are considering before we think about the way in which it is pro-
vided and distributed. However, this strategy will prove difficult to
sustain. The two dimensions—depth and breadth—become quickly
entangled. When we start asking ourselves what a person’s security
consists of beyond his personal safety, we are bound to consider the
importance for each person of certain social goods, and these may in-
troduce an implicit distributive dimension or a consideration of modes
of public provision that short-circuits any tidy separation of issues of
depth and issues of breadth. Equally important in our discussion of
depth is the mode of assurance associated with each person’s security,
where we quickly find ourselves considering the idea of mutual assur-
ance (the way we help each other in society on these matters), and this
too takes us across the tidy border to distributive issues.

The discussion of depth will be divided into two phases. It will first
be considered in Part III, where items (2) through (5) will be ex-
amined. Part IV will continue with a discussion of breadth—distribu-
tive issues and issues about the formal provision of security to the
members of a society. Here, along with item (7) on the list, we will
also address item (1) because the way in which distributive issues
arise is often affected by who or what is seen as the threat to security.
Part V returns to issues of depth in light of the discussion of breadth,
which will involve some consideration of item (6)—the importance of
security for our whole way of life, which cannot so easily be separated
from communal, distributive, and civil libertarian concerns.

III. DEEPENING THE PURE SAFETY CONCEPTION
A. Economic Loss and Mode of Life

Nobody wants to be blown up. People worry about the loss of their
lives in relation to terrorist attacks. They also worry about their bod-
ily integrity, about being injured or maimed, even if sheer survival is
still their most important concern. Beyond this, what about damage
to property—to homes, cars, and the things that people rely on for
their ordinary activities? A plan for security that did not propose to
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protect property would be regarded by most of us as pretty impover-
ished. It is not just a matter of protecting it as material wealth; it is a
matter of protecting the role that people’s possessions play in their
individual and family mode of life. “Mode of life” means not just daily
routines but also the reasonable aspirations people have for their
lives: the trajectory of their lives. Each individual has and pursues a
mode of living, a life plan (in a very informal sense), for herself and
her family members, and an awful lot of things play a part in that.
People value and rightly demand the protection of all that under the
heading of their security. This does not mean that people are entitled
to an assurance of success, but they may well think themselves enti-
tled, as an aspect of security, to protection for the assets they have
accumulated for themselves and their families as part of a normal at-
tempt to put an ordinary plan of life into action.

Once we start thinking along these lines, we see that an ade-
quately deep conception of security should aim to protect people’s indi-
vidual and familial modes of living themselves, and not just the life,
health, and possessions that are necessary for it. A situation in which
lives and property are safe from attack but modes of life are not (be-
cause a lot of time had to be spent cowering in sealed rooms, for exam-
ple), or a situation in which one’s daily routines are safe and
protected, but at the expense of the ordinary aspirations that most
people have for the trajectory of their lives (pursuing a career, raising
a family, seeking education, promotions, etc.) would not or should not
be regarded as a situation of security. The pure safety conception ig-
nores factors like these, but a deeper notion of security will insist on
taking them into account.

B. Security and Fear

Each person wants not only protection for his or her life, health,
possessions, and mode of living, but also freedom from fear about
these things. (One meaning of the word “security” connotes nothing
but the absence of this fear: “Freedom from care, anxiety or apprehen-
sion; a feeling of safety or freedom from or absence of danger.”34) That
the element of fear is not insignificant is indicated by the word “terror-
ism” itself.35 It is a mode of attack on people’s lives which is calcu-
lated to generate an enormous amount of fear and anxiety, not to
mention the anguish and horror that accompany the loss of life and
limb associated with terror attacks. Diminishing the objective threat

34. This is the third meaning given for “security” in the Oxford English Dictionary.
Tue OxrorD NEw ExcLisH DictioNaRy 854 (J.A. Simpson & E.S.C. Weiner, eds.,
2d ed., 1989).

35. See Samuel Scheffler, Is Terrorism Morally Distinctive? 14 J. or Por. PuiL. 1, 2-3
(2006); Jeremy Waldron, Terrorism and the Uses of Terror, 8 J. or EtHIcs 5, 8-9
(2004) [hereinafter Waldron, Terrorism].
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to life, health, possessions, and mode of living—diminishing the
probability that they will be harmed or damaged—is one way of secur-
ing against this fear. On the other hand, we have to figure what to say
about the extent to which the fear and terror associated with insecu-
rity may be disproportionate to the actual likelihood of the events that
frighten us.

It is common for cynics to remind people that their chance of death
and injury due to road accidents, for example, is much greater than
their chances of death or injury due to terrorist attacks, and it is some-
times suggested that people are irrational in not calling for precau-
tions against the former in the same way that they call for precautions
against the latter.36 There is something to this point, but not much.
Certainly incidents involving large numbers of deaths—such as in the
World Trade Center attacks or the crashing of a hijacked airplane—
have a grip on the fearful imagination which is out of proportion to
people’s response to the same number of deaths spread out across
thousands of ordinary accidents.37 However, there is actually consid-
erable rationality to the enhanced fear as a result of attacks such as
those that took place on September 11, 2001. First, in the months
that followed 9/11, nobody knew if these attacks would be repeated on
the same or even greater scale; indeed we still do not know whether
these were isolated incidents or whether we are going to end up in a
situation like that of modern Israel, in which terrorist outrages occur
weekly or monthly, with a constant drumbeat of death and injury.38
It is as though a car accident suddenly involved a hundred or a thou-
sand deaths, with no guarantee that accidents would not continue
happening on that scale. Secondly, the risk of death or injury from
terrorist threats is not an alternative to the threat of death or injury
on the roads (as though we could choose one or the other). The threats
are cumulative. Thirdly, it is just not true that we have taken no ef-

36. It has been suggested that 350 excess deaths were caused after September 11,
2001 by Americans using their cars instead of flying to wherever they were going.
Gerd Gigerenzer, Dread Risk, September 11, and Fatal Traffic Accidents, 15
Psycuor. Sci. 286, 287 (2004); Jon Elster, Fear, Terror, and Liberty: A Concep-
tual Framework 8-9 (Mar. 22, 2006) (unpublished manuscript, on file with the
author).

37. See, e.g., Neil Feigenson et al., Perceptions of Terrorism and Disease Risk: A
Cross-National Comparison, 69 Mo. L. Rev. 991 (2004) (suggesting that this ef-
fect is quite localized depending on the vividness of recent experience in a given
country); see generally Amos Tversky, Assessing Uncertainty, 36 J. oF RovaL
Stat. Soc’y SErIES B (METHODOLOGICAL) 148, 149-52 (1974) (discussing illusions
and faulty reasoning in regard to fear under conditions of uncertainty).

38. In the fifty-nine month period between September 11, 2001, and June 4, 2006,
Israel has endured more than 98 suicide bombings and other outrages, resulting
in 627 deaths and injuries to more than 3,463 people. Israel Ministry of Foreign
Affairs, Suicide and Other Bombing Attacks in Israel Since the Declaration of
Principles (Sept. 1993), http:/www.mfa.gov.il/mfa/go.asp?MFAHO0i5d0 (last vis-
ited July 11, 2006).
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forts to address carnage on a similar scale on the roads. An immense
amount of effort has been devoted to making our roads safer and our
driving safer, and the effort continues.39 However, despite our best
efforts, a number of accidents resulting in death and injury will proba-
bly keep occurring. The point about terrorist attacks on the mainland
of the United States is that they represented a new kind of threat, and
new restrictions were thought necessary to meet them (just as new
restrictions were thought necessary with the advent of the automo-
bile). People are understandably very frightened while we take the
measure of this new threat. Fourthly, people are rightly worried
about intentional threats, particularly intentional threats which seem
to aim to target people in their ordinary peaceful activities (as opposed
to in military conflict where intentional threats are expected). Partly
this is because it is harder to guard against intentional threats: road
accidents are not trying to penetrate our defenses. It is also partly
because, in a way that is not always easy to explain, it is somehow
intrinsically worse to face a prospect of death in a deliberate attack
than to face a prospect of accidental death.40

Still, fears are not always rational. They do not always conform to
the objective probabilities or follow them up or down in any orderly
fashion. Inasmuch as fear of attack does not correspond exactly to
probability of attack (e.g., with fear remaining high even when
probability diminishes) it may be thought that the reduction of fear
ought to be regarded as an additional and independent element of se-
curity. In other words, fear is not just a response to something called
insecurity; it is partly constitutive of insecurity. A given degree of fear
may not be a rational response to a given probability of death or in-
jury, but we must still treat the fear as significant for security in its
own right.41 Fear itself is something to be dreaded inasmuch as it can
have a psychologically debilitating effect.42

Regarding fear as an aspect of insecurity in itself gives rise to all
sorts of dangers. Suppose Americans experience a level of fear of ter-
rorist attack in 2006 that is rationally appropriate to the actual fre-
quency of attack in Israel but not to the actual frequency of attack in
the United States. Should the American government respond to that

39. See the website of the National Highway Traffic Safety Administration, at http:/
www.nhtsa.gov/ (last visited Sept. 24, 2006), and the various measures described
there. See also GLEN C. BLoMmQuisT, THE REGULATION OF MOTOR VEHICLE AND
TRAFFIC SAFETY (1988).

40. For a discussion, see P.F. STRAWSON, Freedom and Resentment, in FREEDOM AND
RESENTMENT AND OTHER Essays 5 (1974).

41. For the suggestion that security has a subjective as well as an objective sense, see
Wolfers, supra note 29, at 485 (“[S]ecurity in an objective sense, measures the
absence of threat to acquired values, in a subjective sense, the absence of fear
that such values will be attacked.”).

42. See the discussion in Waldron, Terrorism, supra note 35, at 14-16, 22-23.
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insecurity with measures that would be appropriate to the Israeli situ-
ation, in the hope that this will allay Americans’ fears to some extent?
If we say “no,” it sounds as if the government is not taking people’s
fear seriously; it is condescending to those who are afraid and telling
them that it will respond only to rational fears, not to the debilitating
fear that they actually experience. On the other hand, we need to re-
member that pandering to these exaggerated fears may also involve
adverse effects on others. What if people’s irrational fears will not be
allayed unless we incarcerate all young Muslim men in our cities?
Certainly there will be objections to doing this from the civil liberties
side of the balance, but are we clear what to think about this from the
security side?

Someone might respond that all of this provides a good reason for
keeping the discussion of security simple, for keeping it focused on
objective facts about safety, by tying it down (if need be) to the pure
safety conception. If we try to enrich it with psychology, we get into
these terrible conundrums about what security requires in regard to
irrational fears. This simplification is a mistake. We should not de-
fine our concepts just to avoid hard questions. We did not begin with
any guarantee that the concept of security was straightforward or
morally unproblematic. Our task in analyzing the concept is to find
out whether that is so. It is better to say up front that there is an
inherent reference to levels of subjective fear in our concept of security
and that therefore the pursuit of security is fraught with moral diffi-
culty, than to try sanitizing the concept and pretend that all its diffi-
culties arise exogenously from competition with other values.

C. Security and Assurance

Connected with the above points about fear are some points about
the relation between security and assurance and our view of the fu-
ture. Earlier the work of the early nineteenth-century utilitarian the-
orist Jeremy Bentham was mentioned.43 In his writings on civil law,
Bentham invited us to “consider that man is not like the animals, lim-
ited to the present . . . but . . . susceptible of pains and pleasures by
anticipation; and that it is not enough to secure him from actual loss,
but it is necessary also to guarantee him, as far as possible, against
future loss.”44 Expectation is crucial to human life, according to Ben-
tham: “It is hence that we have the power of forming a general plan of
conduct; it is hence that the successive instants which compose the
duration of life are not isolated and independent points, but become
continuous parts of a whole.”#5 The need to secure expectations was

43. See supra text accompanying note 7.
44. BENTHAM, supra note 7, at 110.
45. Id. at 111.
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the basis of Bentham’s conception of property. He argued that if peo-
ple do not have an assurance projected into the future that what they
have they can hold, the enjoyment of property and the incentives that
are supposed to derive from that enjoyment will simply evaporate.
“When insecurity reaches a certain point, the fear of losing prevents
us from enjoying what we possess already. The care of preserving con-
demns us to a thousand sad and painful precautions, which yet are
always liable to fail of their end.”46 Bentham also recognized that in
the field of property, expectation is entirely the work of law: “I cannot
count upon the enjoyment of that which I regard as mine, except
through the promise of the law which guarantees it to me.”47 Now,
this sort of security faces a threat from law itself, if expectations are
overturned with too-frequent legal change.48 But there are external
threats as well:

Fraud and injustice secretly conspire to appropriate [labor’s] fruits. Insolence

and audacity think to ravish them by open force. Thus security is assailed on

every side—ever threatened, never tranquil, it exists in the midst of alarms.

The legislator needs a vigilance always sustained, a power always in action, to

defend it against this crowd of indefatigable enemies.49
To sustain security, therefore, it is not enough that threats of this
kind be repelled. There must be an assurance that they will be re-
pelled, an assurance that people can count on and build upon in ad-
vance of the outcome of any particular attack.

Bentham made his points about property but analogous points
might be made about safety. It is not enough that we turn out to be
safe. We are not really secure unless we have an assurance of safety.
We need that assurance because we want not only to have our lives
and limbs but to do things with them, make plans and pursue long-
term activities to which an assurance of safety is integral.50 Our
safety is not just an end in itself, but an indispensable platform or

46. Id. at 116.

47. Id. at 112.

48. “As regards property, security consists in receiving no check, no shock, no der-
angement to the expectation founded on the laws, of enjoying such and such a
portion of good. The legislator owes the greatest respect to this expectation which
he has himself produced.” Id. at 113.

49. Id. at 110.

50. We might develop a similar point on the basis of Hobbes’s claims about all the
human goods that will be unattainable if there is no assurance against war and
violent death.

In such condition, there is no place for Industry; because the fruit thereof
is uncertain: and consequently no Culture of the Earth; no Navigation,
nor use of the commodities that may be imported by Sea; no commodious
Building; no Instruments of moving, and removing such things as re-
quire much force; no Knowledge of the face of the Earth; no account of
Time; no Arts; no Letters; no Society; and which is worst of all, continu-
all feare, and danger of violent death; And the life of man, solitary,
poore, nasty, brutish, and short.
HoBBEs, LEVIATHAN, supra note 11, at 89.



\\server05\productn \N\NEB\85-2\NEB203.txt unknown Seq: 18 12-OCT-06 8:12

318 NEBRASKA LAW REVIEW [Vol. 85:301

basis on which we will enjoy other values and activities. It cannot
serve those other values unless it is assured. We may be thankful for
our survival, but we cannot use our safety if survival is simply the
fortuitous outcome of a long process of shivering terror.

D. Security and Other Goods

Should we therefore follow Bentham’s lead and detach security
from considerations of survival altogether? Bentham’s property
owner, who craves security of expectation so that he can give himself
up to the cultivation of a field “with the sure though distant hope of
harvest,”51 does not necessarily have his survival at stake (though of
course in some cases his subsistence may depend upon his plan for
cultivation). What he wants security of is the enjoyment of the fruits
of his labor. Security is oriented to enjoyment not to safety. Similarly,
a professor values his tenure, not because it gives him security of life
and limb; he may be perfectly able to survive if he is fired. He wants
security of tenure so that he can be assured that his controversial
writings will not endanger his scholarly career. People want security,
in this sense, for all sorts of things. Pursuing this line of thought, we
can see that security is not so much a good in and of itself, but (as I
said earlier) something “adjectival’—a mode of enjoying other goods,
an underwriting of other values, a guarantor of other things we care
about.52

Some of these goods might be liberties. We might think of our-
selves as secure (or insecure) in the privacy of our homes, secure (or
insecure) against arbitrary incarceration, secure (or insecure) in our
religious freedom. A demand for civil liberties is often a demand for
security in this regard. Does this show that the connection between
security and liberty is internal, so that talk of a balance or trade-off is
inappropriate, since it is usually independent values that we balance
and trade-off against one another? That conclusion would be too
hasty. There is certainly a sense of “security” which refers to a mode of
enjoying liberty (and other goods), and in that sense it might be inap-
propriate to talk of a liberty-security trade-off, but that does not mean
there cannot be trade-offs between liberty and security in another
sense of security that is tied more closely to safety. Some examples
might be security of life, limb, and property, security in relation to
one’s ordinary expectations and way of life, and security from the fear
that might imperil one’s enjoyment of all that.53

This is a delicate point. We do need to deepen our notion of secur-
ity so that it is not just a matter of probability of bodily harm; and any

51. BENTHAM, supra note 7, at 112.
52. See supra text accompanying notes 15-18.
53. See infra Part VI.
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reasonable notion of security has to attend to issues of confidence or
assurance in regard to the goods it protects. However, deepening the
concept and paying attention to the element of assurance should not
be a way of evacuating the concept of its distinctive content. Those
who want to persist with talk of a liberty-security trade-off may be
perfectly happy to talk, in more complicated terms, about a trade-off
between assurance (or security) of liberty and assurance (or security)
of safety, and we should not play word games to obstruct this.

On the other hand, we have to remain open to the possibility that
there are substantial, as opposed to purely verbal, internal connec-
tions between security (or security of safety) and liberty (or security of
liberty). Henry Shue defends such a position in his book Basic Rights,
where he argues that security against the threat of attack is abso-
lutely necessary for the enjoyment of any right:

No one can fully enjoy any right that is supposedly protected by society if
someone can credibly threaten him with murder, rape, beating, etc., when he
or she tries to enjoy the alleged right. Such threats to physical security are
among the most serious and—in much of the world—the most widespread
hindrances to the enjoyment of any right. ... In the absence of physical secur-
ity people are unable to use any other rights that society may be said to be
protecting without being liable to encounter many of the worst dangers they
would encounter if society were not protecting the rights.54

Note, however, that Shue concentrates on security against threats ac-
tually targeted at the enjoyment of one’s rights. It is a further ques-
tion whether his argument applies for security generally. Suppose a
person is insecure because of the danger of terrorist attack. Assuming
that the terrorists simply intend to kill and wound a large number of
people (perhaps including him) and do not really care either way
about other rights enjoyed or exercised by the potential victims of
their attacks. Is it still true that the enjoyment of rights is debilitated
by insecurity in that sense? Perhaps, but the argument would be less
direct than the argument Shue provides. The argument would be that
security in this sense is a condition for rights inasmuch as our hypo-
thetical insecure person needs to be able to concentrate on his exercise
of rights and make plans utilizing his rights, and he cannot do this if
he is distracted by terror.

If we accept anything like Shue’s argument, then it looks as though
defenders of rights should be hesitant about voicing rights-based com-
plaints against increases in security, since security is the sine qua non
for the enjoyment of their rights. However, even if security is the nec-
essary condition for the enjoyment of rights, it does not necessarily
follow that security should have absolute priority. For one thing, a
necessary condition for X is worth supplying only if there is a practica-
ble possibility of securing sufficient conditions for X; if there is no such

54. SHUE, supra note 20, at 21.
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possibility, then we should forget about the necessary conditions for
X.55 More importantly, there is something perverse about giving ab-
solute priority to security over rights if security is valued only for the
sake of rights. Surely we do not want to devote all our resources and
energy to fulfilling a necessary condition for something we value, and
nothing at all to the thing that we value. We need to find some bal-
ance between the conditions for securing a value and the (perhaps
sometimes precarious) enjoyment of the value itself.56

In any case, though Shue’s point is no doubt important, it is proba-
bly a mistake to think of physical security only as a basic condition for
the enjoyment and exercise of rights.57 People value their safety and
their physical survival in and of itself, and they will fight to preserve
their lives long after it has become evident that for them a life of en-
joyment and autonomy is unavailable. It may seem odd to some of us
that life should be clung to apart from its quality, or that bodily integ-
rity should be valued apart from the freedom to decide what to do with
our bodies, but there it is: many people’s values work in this way and
an understanding of security should be sensitive to that.58

IV. PUBLIC GOODS AND THE DISTRIBUTION OF SECURITY

Having completed an initial deepening of the pure safety concep-
tion, we turn now to questions of breadth. The aim in this Part is to
consider the application of the term “security” to the conditions of life
of a whole population as opposed to one individual. Everything that
we have established in Part III should be assumed in what follows.
From now on when individual security is discussed, more than just a
reference to improbability of harm to life and limb is intended; secur-
ity now comprises protection against harm to one’s basic mode of life
and economic values, as well as reasonable protection against fear and
terror, and the presence of a positive assurance that these values will
continue to be maintained into the future. What is needed now is to
discuss how we should think about the application of that somewhat
deeper notion of security across a whole population of millions or hun-
dreds of millions of individuals. Only by doing this is it possible to

55. This can be illustrated with an analogy. A necessary condition for me to visit the
moon is that I should begin astronaut training right now, but even assuming that
my visiting the moon is highly desirable, the necessary condition for it is simply
of no interest since it is not going to happen. See Waldron, Security and Liberty,
supra note 3, at 208-09.

56. See GoopIN, supra note 20, at 233.

57. Shue recognizes this when he says, “[rlegardless of whether the enjoyment of phys-
ical security is also desirable for its own sake, it is desirable as part of the enjoy-
ment of every other right.” SHUE, supra note 20, at 21 (emphasis added).

58. For a very interesting discussion of different ways of reckoning the value of life,
see RoNALD DwoRrkiIN, L1FE’s DOMINTON: AN ARGUMENT ABOUT ABORTION, EUTHA-
NASIA, AND INDIVIDUAL FrREEDOM 81-101 (1993).
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think about security as a social and political goal, as opposed to an
individual goal.

A. Breadth and Distribution

When “the pure safety conception” was introduced, we observed
that it barely moves beyond a Hobbesian individual measure. It pro-
vides no basis for thinking about the security of the community as op-
posed to the security of this or that individual (at a given time). The
pure safety conception treats security as a probabilistic measure of
death or injury for individual persons. The most we could say in Part
IT about the application of the pure safety conception to the security of
a whole society is that we are more secure when the probability of
death, injury, or loss goes down for many of us. That is both imprecise
and unsatisfactory.

So we must turn now to questions of breadth. How do we think
about the provision of security across a whole population? Survival
and safety refer to individual life and limb. How do we move from
there to talk of the security of a society as a whole? Readers will recall
that our direct interest is not in what is called “national security,” for
that seems to refer to the integrity and power of the state apparatus.59
We are interested instead in what national security is for—namely,
the security of the people of the nation. Our question is thus, how do
we move from talk about one person’s security to talk about the secur-
ity of a population comprising 300 million people? Remember that se-
curity for each person is a matter of more or less, and that our
discussion of depth has indicated that this “more or less” might have
to be assessed across various dimensions. How are we to think about
cases where some individuals could be made much more secure (in
some dimensions) by making others somewhat less secure? What are
the implications of such possibilities for our talk of the security of a
whole population? When we talk about security for a whole popula-
tion, are we implying anything about the distribution across that pop-
ulation of security as enjoyed by individuals? If we are, is that
implication purely aggregative (as Hobbes suggests with his talk of
“sound measures for the welfare of as many of them as possible”),60 or
does it have an egalitarian component (i.e. “equal protection”)? Are we
committed to maximizing security or paying attention to the equity of
its enjoyment?

B. Policy and Definition

In thinking about this, it is not always easy to distinguish ques-
tions of definition from questions of policy. As a matter of security

59. See supra text accompanying note 29.
60. See supra text accompanying note 17.
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policy, we might ask questions like the following: Should the govern-
ment pay attention to the equality or inequality of the security en-
joyed by individuals? Should it aim to see that the security of all its
members is above a certain threshold, and regard itself as having
failed if any significant number of people fall below that threshold?
Or should it take its task to be purely additive—to make as many peo-
ple as secure as possible, even if that means accepting the endanger-
ment of some for the sake of the security of the greater number? We
might return answers to these policy questions, on various grounds,
without any reference to the meaning of the word “security” as applied
to whole populations. We might think that analysis of meanings does
not help us very much with these questions, or we may reject the idea
of being dictated to in matters of policy by conceptual analysis.

Still, we should not rule out the possibility that as applied to whole
populations, the word “security” has a meaning which inclines to-
wards one of these policy options and not the others. Many of the
value concepts of our political philosophy are structured to incorporate
implicit distributive assumptions. In some cases this is obvious: when
we consider whether a given society is democratic, we must consider
how the franchise is distributed among the members of the society.
Democracy implies political equality and it is simply not compatible
with a situation in which the formal political power of some individu-
als is much greater than others. Similarly, when we consider whether
a society enjoys the rule of law, we must pay attention to the distribu-
tion of access to legal services (at least in a formal sense) and to the
generality of the laws’ applicability across the whole array of citizens.
In both cases, an understanding of the concept rules out certain ap-
proaches to the distribution of the goods that the concept protects. A
society does not enjoy the rule of law by virtue of most people being
treated as legal subjects with legal rights; it requires that they all be
treated as legal subjects with legal rights. Similarly, a society does
not enjoy democracy by virtue of most citizens having the vote; unless
all adult citizens have the vote, the society is not a democracy. We
ought to consider the possibility that security is like democracy and
the rule of law in also being structured by some such implicit distribu-
tive assumption.

A further intimation along these lines comes by way of analogy
with the liberty side of the liberty-security trade-off. We know that
liberty may be differentially distributed,61 but we also know that the

61. And we know also that the real impact on liberty of measures designed to en-
hance security—like those in the Uniting and Strengthening America by Provid-
ing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA
PATRIOT) Act—may be differentially distributed. As stated in Waldron, Secur-
ity and Liberty, supra note 3 at 200, “Most of the changes in civil liberties [since
September 11, 2001] are aimed specifically at suspected perpetrators or accom-



\\server05\productn \N\NEB\85-2\NEB203.txt unknown Seq: 23 12-OCT-06 8:12

2006] SAFETY AND SECURITY 323

very idea of liberty is associated with some firmly established views
about what that distribution ought to be. Though liberty is mainly a
good to the individuals who have it, there are strong principles in the
liberal tradition about ensuring that each person’s liberty is made
compatible with an equal liberty assigned to everyone else. The sys-
tematic equalization of liberty or its maximization subject to an equal-
ity constraint—“the most extensive basic liberty for each compatible
with a similar liberty for all,” in Rawls’s formula—has been a power-
ful Kantian theme in the history of liberal thought.62 Most liberals
say that pure maximization of aggregate liberty or average liberty is
out of the question: it would be quite wrong to try to secure greater
liberty for some by restricting the liberty of others. To try that would
be to act, absent some special explanation,63 as though the others

plices or persons who might be thought to have information about past or future
terrorist actions, and most Americans imagine that persons in these categories
will look quite different from themselves.” In fact, leaving aside increased
searches at airports, then as Ronald Dworkin has argued,
[n]one of the administration’s [security] decisions and proposals will af-
fect more than a tiny number of American citizens: almost none of us
will be indefinitely detained for minor violations or offenses, or have our
houses searched without our knowledge, or find ourselves brought before
military tribunals on grave charges carrying the death penalty. Most of
us pay almost nothing in personal freedom when such measures are
used against those the President suspects of terrorism.
Ronald Dworkin, The Threat to Patriotism, N.Y. REv. oF Books, Feb. 28, 2002, at
44, 48.

62. JoHN RawLs, supra note 33, at 250; See IMMANUEL KanT, THE METAPHYSICS OF
Morawrs 231 (Mary Gregor trans., Cambridge Univ. Press 1991) (1797); RoNaALD
DwORKIN, SOVEREIGN VIRTUE: THE THEORY AND PrAcTICE oF EqQuaLiTy 128
(2000). Also see BERLIN, supra note 6, at 124-27, for a slightly different formula
calling for the equalization of liberty subject to an individual adequacy
constraint.

63. One obvious area that requires more discussion is the special position, with re-
gard to liberty, of those accused or suspected of crime. Plainly, there is some
differentiation between the level of liberty thought appropriate for them and the
level of equal liberty appropriate for members of the community generally. How-
ever, these differentiations are treated with great caution and organized in a way
that is as closely commensurate with the principle of equal respect as possible.
We do not think ourselves entitled to differentiate casually, simply because we
think some of us will be better off if others’ liberty is restricted. The principles of
equal respect impacts in at least three ways on the appropriate manner in which
suspects of serious crime or danger are treated: (i) it requires us to stay open to
the possibility that they may be innocent,; (ii) it constrains the means we use to
determine guilt or innocence; and (iii) it constrains the way we deal with—includ-
ing the way we punish—those who we are sure are attackers, criminals, or ter-
rorists. Though, in each of these regards, there may well be an issue of lesser
liberty, still the according of lesser liberty to someone suspected of criminal activ-
ity, or even to someone convicted of it, is always to be done in a way that is com-
patible with underlying principles of respect. The traditional civil liberties add
up to a system that is supposed to effect that compatibility. No doubt such sys-
tems require adjustment from time to time, to reflect the greater dangers that we
face. But the adjustment must never lose touch with the underlying principles of
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were not worthy of respect or did not count in society so far as the
government was concerned. It is certainly never enough to say, there-
fore, that the loss of liberty for these few is made up for by the greater
liberty of all other individuals, or that liberty is better off on average,
or that we are better off in some other dimension as a result of re-
stricting some people’s liberty. So strong is the association between
the value of liberty and this principle for its appropriate distribution
that the very word “liberty” is sometimes used in a way that suggests
that the distributive principle is incorporated into the concept.64 A
demand for liberty that is incompatible with this principle of equal
liberty is sometimes seen as a demand for license, not liberty.65 So far
as security is concerned, however, this is just an analogy; it does not
tell us much. However, when the good being weighed against security
has this distributive structure, we should not be surprised if security
turns out to have a structure of this kind as well.

C. Maximization: The Greatest Security of the
Greatest Number?

We could treat the security of a whole society in a straightfor-
wardly aggregative way, simply summing or averaging over individ-
ual safety to define a measure of security for society as a whole. That
is, we might say that a whole community is less secure when the aver-
age probability of individual death, injury, or loss among the members
of the community goes up. This aggregative approach would take ac-
count of variations in the impacts of security measures on different
individuals, and it would enable us to define something analogous to
the economist’s social welfare function—a social security function—
that took all those disparate impacts into account. On the basis of this
sort of conception of security, which we shall call the maximizing
model of security, we would then be in a position to talk more precisely
about trade-offs. Would this be satisfactory? Is this the way to arrive
at an adequate conception of security for a whole society?66

respect in regard to suspects and convicts. We are not entitled to readjust the
system of civil liberties simply to make ourselves safer. If we are concerned to
make ourselves safer, any readjustment must be filtered through the medium of
these principles.

64. See RoNALD DWORKIN, SOVEREIGN VIRTUE: THE THEORY AND PRACTICE OoF EQUAL-
1Ty 128-31 (2000) (arguing that liberty as a compelling political ideal presents
itself as an ideal of equal liberty).

65. Id. at 126.

66. This raises the question of whether a pure aggregate or average measure of se-
curity can be defended as a distributive principle, along the lines of John Har-
sanyi’s response to Rawls’s “original position” argument. In other words, the
argument in John C. Harsanyi, Can the Maximin Principle Serve as a Basis for
Morality? A Critique of John Rawls’s Theory, 69 Am. PoL. Sci. Rev. 594, passim
(1975), to the effect that people in Rawls’s original position would choose average
utility as their best bet for a society in which they did not know what place they
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We saw earlier that Thomas Hobbes adopted something like the
maximizing model of security. The sovereign, he said, should provide
for the security of as many people as possible for as long as possible,
and this may be compatible with some people doing badly for the sake
of the majority.67 Whether or not this is the right position, it is cer-
tainly not supported by the argument that Hobbes provides for it.
Hobbes’s argument for this sort of maximization is that “[t]he sover-
eign as such provides for the citizens’ safety only by means of laws,
which are universal.”68 In fact, Hobbes provides no argument for the
position that the sovereign is not sometimes empowered to act directly
on the basis of discretionary intervention; that is, he provides no argu-
ment against the use of what John Locke would later call “prerogative
power” for security purposes.6® Further, if we confine ourselves to
general laws, the fact is that general laws can be oriented either to the
maximizing of security or to equal protection. Generality as such does
not prejudge that issue.

There are all sorts of reasons for being hesitant about the maximiz-
ing model. None of them is conclusive, but they should put us on alert
to the likelihood that this approach is to be rejected as wrong-headed.

(i) The first set of reasons comprises general worries about this
form of consequentialism. Over the last thirty years or so, moral phi-
losophers have become convinced that there is something deeply
wrong with a position that attempts to maximize important values
without any attention to their distribution.70 This scepticism is par-

would occupy. See also RawLs, supra note 33, at 161. The answer is “probably
not.” Harsanyi’s argument depends on the notion that a distribution of security
with the highest average offers the best bet for a person who does not know which
place he will occupy in the society; the notion of a best bet for such a person
makes most sense when people can think of themselves as repeat players (like a
person choosing strategy for a whole evening of poker) and least sense when peo-
ple think of themselves as making a one-off bet. But the distribution of security,
with its arguably mortal consequences, is perhaps the least plausible candidate
for such a stochastic approach. Rawls’s comment here is apposite: “We must not
be enticed by mathematically attractive assumptions into pretending that the
contingencies of men’s social positions and the asymmetries of their situations
somehow even out in the end. Rather, we must choose our conception of justice
fully recognizing that this is not and cannot be the case.” Id. at 171.

67. HossEs, CITIZEN, supra note 9, at 143.

68. Id.

69. See JouN LockEe, Two TREATISES OF GOVERNMENT 374-75 (Peter Laslett ed.,
Cambridge Univ. Press 1988) (1690).

70. For the modern consensus against this sort of maximizing consequentialism see
RawLs, supra note 33, at 27 (“Utilitarianism does not take seriously the distinc-
tion between persons.”). See also Nozick, supra note 22, at 32-33 (“[Tlhere is no
social entity with a good that undergoes some sacrifice for its own good. There
are only individual people, with their own individual lives. Using one of these
people for the benefit of others, uses him and benefits the others. Nothing
more. . . . Talk of an overall social good covers this up.”); see generally CONSE-
QUENTIALISM AND ITs Crrtics (Samuel Scheffler ed., 1988).
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ticularly focused on utilitarianism, in the sense of maximizing wel-
fare, but it would not be surprising if it also applies to a utilitarianism
of security.

(i1) Another reason for thinking that the distribution of security
should not be governed by the maximizing model, but rather should be
governed and constrained by egalitarian principles similar to those
with which we control the distribution of liberty, concerns the rela-
tionship between security and human rights. As we have seen, in Ba-
sic Rights, Henry Shue argues that physical security is an
indispensable prerequisite for the enjoyment of any right,; it is, in that
sense, a basic right.71 Since the general principle of the distribution of
human rights is equality, it is not unreasonable to infer that the dis-
tribution of this very basic prerequisite to the enjoyment of human
rights should be distributed on that basis as well.

(iii) Defenders of a security-liberty trade-off have to be able to re-
spond adequately to the point that since civil liberties are rights and
rights are trumps, civil liberties are not supposed to be traded off eas-
ily against other goods. The best response to this point is for the de-
fenders of security to say that rights are also at stake on their side of
the balance: there is a right to life and a right to safety which we are
balancing against rights to various liberties.”2 That is not implausi-
ble. But if security is going to be treated as a right, then it has to have
the distributive structure of rights and that structure is egalitarian,
not maximizing.

(iv) The maximizing model does not measure up as a description of
our practice. Often we assign resources to the protection of some indi-
vidual from an extraordinary threat to an extent that would make no
sense if we were simply trying to maximize the overall amount of se-
curity in the population. The sustained campaign by British police
and security forces to protect Salman Rushdie after the fatwa issued
against his life in 1988 is a clear example. The resources assigned to
Rushdie’s protection involved enormous and sustained expense for
many years, and there was no reason to suppose that making him
more secure made anyone else more secure. Quite the contrary—cut-
ting him loose and leaving him to his fate might well have reduced the
danger to others, especially his police bodyguards. The only explana-
tion is that the British authorities found it unacceptable that any one
individual’s security should suddenly be reduced, by external threats,
to a level so far below the security of most other Britons. This is not to
say that their aim was equality of security,?3 but it evidently involved
qualifying a maximizing approach with the principle that no one’s se-

71. SHUE, supra note 20, at 20-22.

72. See Waldron, Security and Liberty, supra note 3, at 195-99.

73. But cf. Gregory Vlastos, Justice and Equality, in THEORIES OF RigHTs 41, 49-50
(Jeremy Waldron ed., 1984).
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curity should be allowed to drop drastically below a certain minimum
level.

D. Does Sheer Survival Trump Distributive Justice?

It may be thought that the area of security is one in which we
should not pursue issues of distributive justice too fastidiously. Issues
of security involve brutal questions of primal survival. In the last re-
sort, people must be expected to simply do what they can to guarantee
their own safety and that of their families in circumstances of immi-
nent mortal threat. They cannot reasonably be expected to attend fas-
tidiously to fine points of distributive equity under these
circumstances. This point was made (about justice) by David Hume:

Suppose a society to fall into such want of all common necessaries, that the
utmost frugality and industry cannot preserve the greater number from per-
ishing, and the whole from extreme misery; it will readily, I believe, be admit-

ted, that the strict laws of justice are suspended, in such a pressing

emergence, and give place to the stronger motives of necessity and self-preser-

vation. Is it any crime, after a shipwreck, to seize whatever means or instru-
ment of safety one can lay hold of, without regard to former limitations of
property? Or if a city besieged were perishing with hunger; can we imagine,

that men will see any means of preservation before them, and lose their lives,

from a scrupulous regard to what, in other situations, would be the rules of

equity and justice? The use and tendency of that virtue is to procure happi-
ness and security, by preserving order in society: but where the society is
ready to perish from extreme necessity, no greater evil can be dreaded from
violence and injustice; and every man may now provide for himself by all the
means, which prudence can dictate, or humanity permit.74
This is not a convincing argument in the present context, however, for
two reasons. First, if it works at all, the Humean argument works
only in the face of the most imminent, focused threat—clear and pre-
sent danger to the individuals concerned. That is not what is being
considered here. This essay is not about how individuals should re-
spond personally to an immediate threat to themselves or their fami-
lies, but rather about how the law and politics of a large organized
community like this one should respond to a threat level that is ele-
vated overall, but still quite small for each individual. Under these
circumstances, it is not unreasonable to insist on some degree of dis-
tributive sensitivity.

Secondly, even in the circumstances to which it applies, Hume’s
argument is not a reason in favour of a maximizing approach. It is a
reason for taking no interest in the social dimension of the matter at
all. It is thus no help for our discussion of security as a social or politi-
cal ideal. Perhaps from the point of view of a Hobbesian individual,
egoistically obsessed with his own survival, there is no basis for think-

74. Davip Humg, An Enquiry Concerning the Principles Of Morals, in ENQUIRIES
CoNCERNING THE HuMAN UNDERSTANDING AND CONCERNING THE PRINCIPLES OF
MoraLs 167, 186 (L.A. Selby Bigge ed., 2d ed. 1902) (1777).
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ing about the proper distribution of security for others.”5 I am inter-
ested in my survival and you are interested in yours; it is not clear on
Hobbesian grounds why anyone should be interested either in equal
protection or in the security of the majority, except to the extent that
they personally benefit from the implementation of one or other of
these distributive options.76 If it is possible to take a point of view
that transcends that of particular individuals, however, then there is
a distributive question to be faced that is not trumped by the urgent
impulsion of individual survival. Hobbes’s sovereign necessarily must
adopt such a perspective in order to figure out his duty “since govern-
ments were formed for the sake of peace, and peace is sought for
safety” and “a commonwealth is formed not for its own sake but for the
sake of the citizens.”?7 It may be true that Hobbes makes a mistake in
thinking that the sovereign’s duty is to maximize security, but it is not
a mistake to assume that the sovereign must devote attention to the
principle on which security is to be supplied to the citizens. The inher-
ent urgency of security, the fact that it is a matter of life and death,
does not show that this consideration of a principle for breadth is inap-
propriate. The sovereign is constrained by the fact that it exists to
promote the safety of all of us, in a given community, not just of me
alone. Maybe as a Hobbesian man, I am preoccupied with what the
sovereign provides for me, but the state cannot be preoccupied with
this to the exclusion of all else. Even if I am entitled to act in certain
circumstances as though the safety of others does not matter as much
as my safety does, the sovereign cannot act as if my safety mattered
more than other people’s safety (and I cannot reasonably ask it to). I
know that the sovereign must have in mind its impact on their safety
too.

Another way of putting it is to say that even if security is a desper-
ate issue of life and death from the individual’s point of view, the indi-
vidual has to recognize that there are limits on what he can expect the
state to do for his security. Maybe the individual will fight tooth and
nail, with little regard for others, to protect his life and that of his
family, but he cannot expect the state to fight for him and his family
with little regard to others. The state must have regard to all of those
whose security it is bound to protect and that necessarily qualifies

75. See HoegEs, CITIZEN, supra note 9, at 27 (“[Elach man is drawn to desire that
which is Good for him and to Avoid what is bad for him, and most of all the
greatest of natural evils, which is death; this happens by a real necessity of na-
ture as powerful as that by which a stone falls downward. . . . Therefore the first
foundation of natural Right is that each man protect his life and limbs as much as
he can. ... By natural law one is oneself the judge whether the means he is to use
and the action he intends to take are necessary to the preservation of his life and
limbs or not.”).

76. The author is grateful to George Kateb for pressing this point.

77. Hosegs, CITIZEN, supra note 9, at 143.
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what it can do for any one of us. So again, each of us must consider
what the appropriate principle is, equal protection or a maximizing
principle, for the state to supply security across the whole population.
Only then will we be in a position to articulate reasonable and respon-
sible demands of the state on our own behalf.

E. Security as a Public Good

Perhaps there is another way of avoiding the distributive issue. It
is possible that we might avoid some of these issues about aggregation
and distribution by treating security, insofar as it applies to a whole
society, as a public good. If something is a public good, then by defini-
tion any member of the public gets the benefit of it and so the distribu-
tive question is put to rest. We need to proceed carefully with this
suggestion, however, because the phrase “public good” is used in a
number of ways in political and economic theory. It is used to refer to
(a) goods provided in a society as a matter of public responsibility; (b)
goods whose enjoyment by and provision to individuals have certain
distinctive features; and (c) goods enjoyed communally or collec-
tively.78 Of these, (a) is a rather loose sense, and it will not be our
concern here, though often it is said that goods are public in sense (a)
on account of their being public in sense (b). Sense (c) we shall con-
sider later in the discussion, in Part V of this essay.7? At this stage,
the focus will be on sense (b), goods whose enjoyment by and provision
to individuals have certain distinctive features

The term “public good” is used by economists in sense (b) to refer to
goods whose provision and enjoyment has one or both of the following
characteristics:

(b-1) the good is non-competitive, in the sense that one person’s enjoyment of it
does not diminish the amount of it available for enjoyment by anyone else;
and/or

(b-ii) the good is non-excludable, meaning that if it is made available to any-
one in a given group (such as a whole society) it is necessarily made available
to all members of that group.80

Publicness in either sense diminishes the importance of distributive
issues raised in this section. Goods that are nonexcludable are hard to
guarantee to some but not others, and goods that are noncompetitive

78. For an example of sense (a), see Jane Mansbridge, On the Contested Nature of the
Public Good, in PRIvaTE AcTioN AND THE PuBLic Goop 3, 3 (Walter W. Powell &
Elisabeth S. Clemens eds., 1998). For an example of sense (b), see MaNCUR OL-
soN, THE Locic oF CoLLECTIVE AcTIoN 14 (1965). For an example of sense (c), see
Anthony T. Kronman, Living in the Law, 54 U. Cur. L. Rev. 835, 844 (1987).

79. See infra text accompanying notes 107-110.

80. A lighthouse is a public good in senses (b-i) and (b-ii); an encrypted radio signal
(whose content is enjoyable only by those who have paid for a key) is public in
sense (b-1), but not sense (b-ii); and fresh air in a large sealed chamber is public in
sense (b-ii), for those in the chamber, but not in sense (b-i).
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do not really pose distributive issues at all; these are goods which we
all enjoy without anyone’s enjoyment having to be traded off against
anyone else’s.

In The Logic of Collective Action, Mancur Olson observed that se-
curity and national defense are public goods, at least in sense (b-ii):

The basic and most elementary goods or services provided by government, like

defense and police protection, and the system of law and order generally, are

such that they go to everyone or practically everyone in the nation. It would
obviously not be feasible, if indeed it were possible, to deny the protection pro-
vided by the military services, the police, and the courts to those who did not

voluntarily pay their share of the costs of government. . . .81
The idea is that if the government provides a national defense to stop
our enemies from attacking our homeland, then it provides it willy-
nilly to all members of the nation. There is no way any particular
person can be excluded from its benefits (say, for refusing to pay a
specific fee or tax). You cannot sell tickets for national defense. We
might also say that defense is a paradigm case of noncompetitiveness:
the benefit to any American of being protected from invasion by the
Russians is not reduced by any other American’s enjoyment of this
good. We can neither exclude nor crowd others out of this benefit. Of
course, the government might choose to provide this good for none of
us or provide it for us all only at an unacceptable level, and that in
itself might be an issue of justice. Once it is provided, however, there
do not seem to be any distributive issues with regard to its provision.
Accordingly, we might be able to avoid the distributive issues about
security which were raised at the beginning of this section under the
heading of “breadth.”

Unfortunately, the economist’s characterization of security as a
public good is a bit of a cheat. What we all enjoy, nonexcludably and
noncrowdably, in regard to national defense is the benefit of being a
member of a nation that is not attacked by its enemies. This makes
the good public more or less by definition. However, it leaves unclear
whether security, in the sense of individuals’ safety being actually se-
cured against the threat posed by enemy attack, is provided equally
and in the same way.

There are certainly elements of a public good in the state’s anti-
terrorist policy. If we assume that the terrorists attack large targets
and that there are a small number of them, out of proportion to the
number of their intended victims, then frustrating any one terrorist or
any one terrorist cell may protect many people against large-scale and
repeated attacks. When a cell is taken down, a large number of people
benefit from the elimination of a threat to life and limb and of a source
of fear; and the enjoyment of this good by some who would otherwise
be threatened is not affected by the enjoyment of it by others.

81. OusoN, supra note 78, at 14.
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One the other hand, it is evident that security is far from a perfect
example of publicness. First, people may be differently situated with
regard to a given threat. Some regions may be more vulnerable than
others. This is true of classic wartime security: the British govern-
ment sent children out of the main cities in the Second World War,
reasoning that this was something they could do to keep them safer
from air attack than others whose presence in the cities was required.
The same is true of security against internal threats. Some people
may be forced into situations where they are more likely than others
to be victims of terrorist attack (e.g., poor people in Israel who have no
choice but to use buses).

Secondly, the authorities may attempt to secure members of the
community against some threats but not others, or they may act for
the sake of some people’s safety and not others’ and so people may
benefit differentially from state action. Even under “normal” circum-
stances, it is notorious that police treat certain minority neighbor-
hoods as “no-go” areas, entering them only to pursue fugitives or make
arrests, but not to aid or enhance the safety of those who live there. If
police or anti-terrorist resources are scarce, then people and communi-
ties may quarrel over them and their allocation will pose issues of dis-
tributive justice.82

Third, some of the actions by which the government provides se-
curity may in fact compromise the safety of some members of the pop-
ulation. When a government shoots on sight those it suspects of
participation in terrorist attack, then people who match closely the
profile of terrorist suspects may be much less secure against deadly
attack than other members of the society (taking into account the
prospect of deadly attack by the government as well as the prospect of
deadly attack by terrorists).

For these reasons, it is a mistake to assume that, as a matter of
fact, security is always provided equally, even-handedly, noncompeti-
tively and nonexcludably by the government. Later we shall consider
whether security or any aspect of security can be regarded as a public
good in the more diffuse sense of a communal good; sense (c) of those

82. At the time of writing, there are serious disputes in the United States about the
allocation of Homeland Security funding. See, e.g., Eric Lipton, Security Cuts for
New York and Washington, N.Y. TimEs, June 1, 2006, at A18 (“After vowing to
steer a greater share of antiterrorism money to the highest-risk communities,
Department of Homeland Security officials on Wednesday announced 2006
grants that slashed money for New York and Washington 40 percent, while other
cities including Omaha and Louisville, Ky., got a surge of new dollars. The re-
lease of the 2006 urban area grants, which total $711 million, was immediately
condemned by leaders in Washington and New York. ‘When you stop a terrorist,
they have a map of New York City in their pocket,” Mayor Michael R. Bloomberg
of New York said. ‘They don’t have a map of any of the other 46 or 45 places.””).



\\server05\productn \N\NEB\85-2\NEB203.txt unknown Seq: 32 12-OCT-06 8:12

332 NEBRASKA LAW REVIEW [Vol. 85:301

identified above.83 For the time being, however, it is a mistake to
think that the notional designation of security as a public good solves
or preempts any issue about distribution. We have no choice but to
address the various ways in which security might be unevenly pro-
vided across a given population.

F. Diminishing the Security of Some to Enhance the
Security of Others

The previous section noted the possibility that some of the actions
by which the government provides security may in fact compromise
the safety of some members of the population. We shall now devote
some time particularly to that possibility, because it brings issues of
breadth and distribution acutely into focus. We are familiar with the
idea that measures taken to increase security may adversely impact
liberty since that is the starting point of our discussion. However, we
also need to consider the possible adverse impact upon security of
measures intended to enhance security (or measures defended on the
basis that they will enhance security).

Consider the measures that are commonly used against internal or
quasi-internal enemies of the state, supposedly to secure the safety of
citizens. Israel’s response to terrorist activity by members of the Pal-
estinian community is a good example. The Israeli measures include
(or have included in the past): targeted assassination of those sus-
pected as terrorist leaders; physical violence against those suspected
of aiding terrorists; abusive interrogation sometimes amounting to
torture of non-terrorists to obtain information about terrorists; deten-
tion, concentration, and incarceration without trial of some of those
suspected as terrorists or terrorist accomplices; armed incursions into
communities that are suspected of sheltering terrorists; and destruc-
tion of houses and property as collective punishments, or as deter-
rents, or to make certain communal areas more amenable to
surveillance and incursion by the state.s84

In all these cases, state action, motivated by a desire to enhance
public safety, may also threaten the safety of certain members of the
public. Suppose, for example, that the terrorist threat comes from a
certain reasonably well-defined (geographically and/or ethnically well-
defined) section of the community. Then members of that section of
the community, including innocent members, may be particularly vul-
nerable to actions of the kind listed above. In some cases, innocent

83. See infra text accompanying notes 107-110.

84. This is not to say that these measures are unjustified. Some may be; some may
not; many are prohibited by relevant provisions of Israeli and international hu-
manitarian law. If we were to consider their justification, we would have to take
into account (among other things) the threat to the existence of the State of Israel
and the toll of death and injury from terrorist outrages referred to supra note 38.



\\server05\productn \N\NEB\85-2\NEB203.txt unknown Seq: 33 12-OCT-06 8:12

2006] SAFETY AND SECURITY 333

people will be vulnerable to collateral damage from actions intended
to harm the guilty. In other cases, they will be vulnerable as the in-
tended targets of actions motivated by a desire to raise the costs of
terrorist activity or lower the costs of combating it. It is true that the
innocent members of the section of the community in question may
also benefit from any reduction in the threat posed by terrorists which
results from these measures. However, there is no guarantee that
they faced the same threat as the rest of the public in the first place,
nor is there any guarantee that they will receive the benefit of anti-
terrorist measures to the same extent as other members of the public.
Regardless, the enhanced threat to their safety as a result of the
state’s measures might well outweigh whatever enhancement of se-
curity they receive as a result.

Anticipating that there will be objections to this way of describing
trade-offs between the security of some and the security of others, we
shall consider and respond to three of them.

(i) We are supposed to be talking about the security of a community
as a political goal for the state which is in charge of that community,
but in our discussion in this section we have focused on its relation to
those who are arguably outsiders. Perhaps this makes the Is-
raeli-Palestinian example a special case. It might have been better
had we focused, for example, on the situation in Northern Ireland in
the 1970s to 1980s, where all the participants were citizens of the
United Kingdom. However, just because of its difficulty, the Israeli
example does highlight certain issues that need to be faced about
whose security a state should concern itself with. Palestinians in the
West Bank and Gaza Strip are not Israeli citizens, but until recently
all of them were Israeli subjects, subject to the power and authority of
the Israeli state, and many of them still are. A case can be made that
a state is required to concern itself with the security of all those who
are in the territory it occupies and subject to its authority. Shortly we
will see that there are important connections between security and
state legitimacy, and legitimacy certainly relates to the way in which
a state deals with all its subjects and not just to the way in which it
deals with the subset of subjects it calls its citizens. International law
also supports this conclusion. A state is responsible for the physical
security of those it takes as prisoners, and it is also responsible for the
physical security of the inhabitants of lands that it occupies (whether
the occupation is lawful or unlawful).85

85. For prisoners of war, see Geneva Convention Relative to the Treatment of Prison-
ers of War art. 19, Aug. 12, 1949, 6 U.S.T. 3316 (“Prisoners of war shall be evacu-
ated, as soon as possible after their capture, to camps situated in an area far
enough from the combat zone for them to be out of danger.”); id. art. 23 (“No
prisoner of war may at any time be sent to or detained in areas where he may be
exposed to the fire of the combat zone, nor may his presence be used to render
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(i1) A second objection might protest against describing these ac-
tions taken by the state as actions threatening its subject’s security.
The conventional trade-off is between security and liberty, and it may
be thought that we should file these costs of the struggle for security,
suffered by those who are shot, beaten, or tortured, under the heading
of liberty. Some of the costs borne by subject populations surely can
be described in that way: restrictions on freedom of movement, deten-
tion, incarceration, and surveillance can all be understood as denials
of freedom. However, not all such costs can be understood as denials
of freedom. Beatings and torture directly implicate the issue of safety
from violence, as do death and injuries suffered as collateral damage
or as a result of targeted assassination or forced incursions.86 These
are matters of safety and we have no choice but to factor them into
whatever matrix of safety we are going to use to describe our concep-
tion of security (as a matter of breadth). It is all too easy to think
lazily about this. Consider torture, for example. The fact that torture
is sometimes said to be justified for the sake of security does not mean
it has to be regarded as an element of liberty in the great liberty-se-
curity trade-off.87 Recall that we are regarding as an open question
the idea that a liberty-security trade-off might be too simplistic to cap-
ture the moral issues involved in the war against terrorism. Simi-
larly, the fact that civil libertarians oppose torture does not mean that
torture is in itself a diminution of liberty (though usually people’s lib-
erty has to be restricted in order to torture them); what it means is
that civil libertarians defend a number of rights over and above liberty
rights. Liberty is an expansive category, but it is a mistake to assume
that every harm, or every imposition of death or pain, can be rendered
as a threat to liberty for the purposes of an overly simplistic liberty-
security categorization.88

certain points or areas immune from military operations. Prisoners of war shall
have shelters against air bombardment and other hazards of war, to the same
extent as the local civilian population.”). For occupations, see Regulations Re-
specting the Laws and Customs of War on Land Annexed to the Hague Conven-
tion art. 43, Oct. 18, 1907 (“The authority of the legitimate power having in fact
passed into the hands of the occupant, the latter shall take all the measures in
his power to restore, and ensure, as far as possible, public order and safety, while
respecting, unless absolutely prevented, the laws in force in the country.”).

86. Sometimes costs of the two kinds are bundled together: people are incarcerated
(which is a loss of liberty) and then beaten or tortured (which is a loss of security).
But we can still distinguish the various costs from one another, even when they
are bundled together in this way.

87. Also it is important to remember that the most powerful objections (moral and
legal) to torture may have nothing to do with liberty and nothing to do with se-
curity: they are direct objections based on its extreme inhumanity. For an ac-
count of the most powerful moral objection, see David Sussman, What’s Wrong
with Torture?, 33 PuiL. & Pus. Arr. 1 (2005).

88. For a useful discussion along these lines of the analytic relation between liberty
and harm, see H.L.A. Hart, Rawls on Liberty and its Priority, 40 U. CHi. L. Rev.
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(iii) One might think that we should avoid this factoring in of
threats from the state because these prospects of death or violence do
not come at the hands of the right agent. After all, the security we
want is security against terrorists, not against death or injury as such
(irrespective of is source). The state is not a terrorist organization; it
is not the sort of entity we seek security against.

There is something to this point, but not much. As mentioned
above, it is true that people do discriminate among different prospects
of death. We are all mortal and we all face illness, disease, and acci-
dents of various sorts; and though we do our best to postpone death
and fight illness and be vigilant against accidents, we do not think it is
the function of the Department of Homeland Security to promote lon-
gevity as such, nor do we think that the success of anti-smoking or
traffic safety measures should be factored into our reckoning of such
an agency’s effectiveness.89 However, the threats to safety involved in
beatings, torture, collective punishment, collateral damage, and so
forth, when they are suffered at the hands of the state, are much more
like threats to safety from terrorism than like road accidents or can-
cer. They are violent and they are inflicted by a human agency. This
is not to argue for any sort of moral equivalence as between suicide
bombings and military brutality or as between Hamas or Hezbollah
and the Israeli state, or as between Al Qaeda and the present jailers
at Guantanamo Bay. Moral equivalence is not the issue. The aim at
the moment is to consider only which enhanced prospects of death,
injury, or loss should be factored into our understanding of security,
and particularly for the purpose of determining how to approach the
distributive question which envisages not a simple trade-off between
liberty for all and security for all, but a trade-off of the liberty of a few
for the sake of the enhanced security of some and the diminished se-
curity of others.

G. States, Security, and Political Legitimacy

At this stage, it is worth pausing to say a little more about why it is
appropriate to consider threats to safety originating from the state
when characterizing security as a basic value that states are required
to promote. It is true that states are not terrorist organizations, but in
a number of respects, this confident assertion needs to be qualified.

534, 54748 (1973). Also see SHUE, supra note 20, at 187-88, for a criticism of the
tendency to treat security as an aspect of liberty rather than as something impor-
tant for liberty.

89. Philosophically these discriminations are something of a mystery: Why does
Hobbesian man fear violent death more than death as such? Mercifully they are
not our subject here. It is interesting that in the United States, the Department
of Homeland Security has responsibility not just for protection against terrorist
threats, but also for protection against natural disasters like Hurricane Katrina.
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Some states, rogue states, for example, may fail and lapse into ter-
rorist or quasi-terrorist organizations.90 There was concern that this
might be true of Iraq; it was certainly true of Afghanistan prior to
2002.91 In figuring out whether this has happened, we look at what
the allegedly terrorist state is doing so far as the security of outsiders
is concerned. But it is also appropriate to consider, in this connection,
the threat that it poses to its own subjects. No doubt even a terrorist
or quasi-terrorist state seeks the security of some of its members. It
may threaten the security of others, however, and most people believe
that there is a vaguely defined tipping-point in which we should say
that the entity in question no longer qualifies as a legitimate state.
Conversely, we know that many organizations formerly condemned as
terrorist can become legitimate states, by assuming powers of govern-
ment and using those powers to promote security for all its subjects,
rather than using terrorist powers to promote the insecurity of, for
example, the members of a colonial regime.92 It will be impossible to
chart this transition without essaying a sort of security calculus which
can weigh the threat that the erstwhile terrorist organization poses to
the security of some of the people in the territory against the protec-
tive functions it performs, or which can weigh the threat that a rogue
state poses to its subjects and balance that against the residual secur-
ity functions that it still manages to discharge.

To go into this matter in slightly greater detail, think of two
paramilitary organizations, the Irish Republican Army (IRA) and the

90. This is different from the point—which is also correct—that some states (includ-
ing states widely regarded as legitimate) may use terror as a means of waging
war or as a means of political control. See Waldron, Terrorism, supra note 35, at
18-20.

91. See Yochi J. Dreazen & Philip Shishkin, Mideast Peril: Growing Concern: Terror-
ist Havens In ‘Failed States’, THE WaLL Srt. J., Sept. 13, 2006, at Al; see also
Thomas D. Grant, Partition of Failed States: Impediments and Impulses, 11 IND.
J. GLoBAL LEcaL Stup. 51, 81-82 (2004) (noting a list of states that fall along a
continuum of failure and observing that failed states are believed to provide sanc-
tuary for terrorists); Rosa Ehrenreich Brooks, The New Imperialism: Violence,
Norms, and the “Rule Of Law,” 101 Mich. L. Rev. 2275, 2280 (2003) (arguing that
the restoration of failed states, like Iraq and Afghanistan, has been motivated by
desire to avoid growth of terrorism in those areas).

92. See Clive Walker, Cyber-Terrorism: Legal Principle and Law in the United King-
dom, 110 PenN St. L. REV. 625, 657 (2006) (“The idea that ‘once a terrorist, al-
ways a terrorist’ is belied by history, including the life stories of at least one
Prime Minister of Israel (Begin), one President of Cyprus (Makarios) and one
President of South Africa (Mandela). . . .”); see also Ron Walters, The Black Expe-
rience with Terrorism, 6 How. ScroLL: Soc. Jusrt. L. Rev. 77, 79 (2003) (“The first
time I read the word ‘terrorist,’ it was in connection with the Mau Mau uprising
in Kenya in the late 1950s. Jomo Kenyatta, associated with this group, which
attempted to make Kenya ungovernable by the British, was referred to as a ter-
rorist and was hunted down by the British colonial authorities and jailed as
such.”). For a good general discussion, see CAROLINE ELKINS, IMPERIAL RECKON-
iNG: THE UnToLD STORY OF BRITAIN’S GULAG IN KENYA (2005).
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Ulster Defence Force (UDF), in Belfast, Northern Ireland, in the
1980s. These organizations aimed to inflict violence on each others’
members and on members of each others’ communities, the loyalist
community and the nationalist community respectively. They also
sought to protect members of their home communities against these
attacks: the IRA undertook to protect members of the nationalist com-
munity against attacks by the UDF and vice versa. Each claimed a
sort of legitimacy for its endeavors, as an alternative to what it re-
garded as the indifference or oppression of the (British) state in North-
ern Ireland. The measures taken by each organization, however,
included measures against members of the other community: mem-
bers suspected of collaborating with its rival or even just suspected of
giving insufficiently enthusiastic support to their own side’s cam-
paign. It also included measures designed to deter collaboration and
whip up enthusiasm and measures designed just to make their opera-
tions easier. If we were wondering about the legitimacy of one of these
organizations, we would have to ask whether the security of members
of its community was actually enhanced by its activities, and in that
inquiry we should have to take into account not just the benefit to
members of the relevant community of measures taken against the
other paramilitary group, but also the effect, both beneficial and detri-
mental, of measures taken by the organization against members of the
very community it claimed to be protecting.

We ought to consider the actions performed by a government in
exactly the same way. We should consider the positive effects of some-
thing that calls itself a government on the safety of the individuals in
its territory and balance those effects against the negative effects of
this entity on the safety of the individuals in its territory. Some indi-
viduals will be affected one way, some the other way, and some both
ways. Only if we consider all these effects are we in a position to talk
about the government’s contribution to security generally for the peo-
ple in the territory it controls. (We still have not addressed the ques-
tion of how to assess these individual effects for the purposes of
arriving at an overall verdict on the entity’s contribution to the secur-
ity of the population under its control. At this stage, the point is that
we must assemble all the information that is available about its posi-
tive and negative effects on individual safety in order to begin that
assessment.)

Once again, some readers will protest that it is wrong to reach this
conclusion on the basis of an analogy between legitimate governments
and paramilitary terrorist organizations like the IRA. But one of the
things that makes the analogy between governments and paramili-
tary organizations inappropriate—when it is inappropriate—is that a
legitimate government takes care in regard to security. A legitimate
state takes care in regard to the safety of those in the territory it domi-
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nates, whereas an illegitimate regime is either careless of their safety
or solicitous of the safety of some of them but not others. Legitimacy
has to be earned, and one important dimension in which it is earned is
in regard to the pattern of impact of a regime’s actions on the persons
subject to its power. Assuming then that the impact of a government’s
actions on people’s safety may be uneven and in some cases harmful,
we need to ask whether it is possible to articulate any constraints on
the extent of the unevenness, for the purposes of a conception of secur-
ity that pays proper attention to this question of breadth. How une-
ven can the impact be while the government is still claiming credibly
to promote security, as opposed to acknowledging that it promotes only
the safety of a few favored clients or of a delimited class of people in its
territory?

H. Breadth and the Logic of Legitimacy

If we pursue this connection between security and legitimacy, we
might be able to make progress in our thinking about issues of
breadth, so far as security is concerned. We might proceed, very mod-
estly, by saying that a regime counts as a legitimate government only
if it has some positive impact on the safety of all of those it claims as
its subjects. I shall call this the egalitarian model of security. This is
unlikely to be a sufficient condition of legitimacy, but it might be suffi-
cient for legitimacy so far as safety is concerned. Perhaps the word
“security” is defined in a way that marks this point. No government is
legitimate if it does not promote security, and we may say that the
word “security” captures the pattern of impact on safety that govern-
ments are supposed to have so far as that elementary legitimacy is
concerned. The idea is that the government has an elementary obliga-
tion to promote security (if it fails in that obligation it undermines its
legitimacy) and what security means in this context is, at the very
least, some positive impact on the safety of all of its subjects.

On this account, a regime is illegitimate if there is some person or
class of persons who would be better off without it, so far as their
safety is concerned, irrespective of what the positive impact on others’
safety might be. We might frame this account in two ways, either by
insisting that a legitimate regime must bring each person’s safety up
to at least a certain level, or by insisting that the regime must make a
substantial positive difference to each person’s safety even though the
actual level of safety for each may vary according to background cir-
cumstances and baseline (i.e., how safe each might be in these circum-
stances absent any reasonable government).

The egalitarian model of security will seem exasperating to a cer-
tain hard-headed pragmatic mentality. From this point of view, the
person-by-person evaluations that the account requires are prissy and
over-demanding. How can we ever be sure that there is not someone



\\server05\productn \N\NEB\85-2\NEB203.txt unknown Seq: 39 12-OCT-06 8:12

2006] SAFETY AND SECURITY 339

who is left out when “everyone’s” security is improved? How can we
possibly leave political legitimacy for a nation of 300 million souls at
the mercy of a criterion as demanding as this?93 As Hobbes reminded
us, governments have to design their security strategies in broad
terms, taking account of the overall impact of what they do. They can-
not be expected to undertake the detailed evaluations that this ac-
count requires, when they are addressing the safety of a quarter
billion people. For this reason, it may be said that we should abandon
the egalitarian model in favor of the maximizing model of security.
The same may be true of external assessments of legitimacy. Our dis-
tinction between legitimate and illegitimate governments, effective
state and failed states or rogue states, in international law is very
broad-brush, and again it might be thought that the maximizing
model captures it more adequately than the egalitarian model.

These pragmatic points are not as convincing as they sound. It is
true that our assessments of legitimacy are rough and ready and may
not be as fine-grained as a literal application of the egalitarian model
might require. But they are also not as fine-grained as the maximiz-
ing model, read literally, might require. The question is, when we de-
ploy a rough-and-ready understanding of the security-legitimacy
requirement, what is it a rough-and-ready version of? In at least some
of the cases alluded to in the previous paragraph, it seems that we
work with a rough-and-ready version of the egalitarian model, not the
maximizing model. For example, when we assess the legitimacy of re-
gimes from the outside, we do not rest content with a rough showing
that the safety of more people is advanced than harmed. We look also
at the situation of minorities, and we often hold regimes illegitimate
on account of their failings in regard to the safety of minorities, some-
times quite small minorities, irrespective of the benefits that accrue
thereby to the safety of members of the large majority.

The most powerful argument in favor of the egalitarian model is
based on the elementary logic of political legitimacy. The basic theory
of political legitimacy is individualistic, not collective. Its starting
point is the fact that political regimes make demands upon individuals
one-by-one: I must pay my taxes and you must pay yours; I must obey
each of the laws and so must you. The government does not counte-

93. It might also be objected to the account that it fails to leave room for two impor-
tant options that should not be ruled out at the level of definition. The first is
that it may sometimes be necessary to destroy an individual who poses a threat
to the security of others; the second is that it may be necessary, in certain cir-
cumstances, to require some to lay down their lives (e.g., in combat) for the sake
of the security of others. But while it is true that we need a theory of security
that does not preclude a priori either conscription or capital punishment, it is
also the case that the logic of conscription and capital punishment presupposes
that we are already in possession of a concept of security defining what these
practices might be set up to defend.
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nance individual disobedience or failure to pay on the ground that
most others are complying. If the individual challenges the legitimacy
of these demands, some response on behalf of the regime must be
given to him or to her.94 A government’s response will normally be
along these lines: “You are better off in certain respects (e.g. safer) as
a result of the existence and activities of the regime. That is why it is
reasonable that we make these demands upon you.”

This logic is most vivid in the contractarian approach to political
legitimacy. People enter society in order to provide greater security for
themselves than they could get by their own efforts. “[N]o rational
Creature,” wrote John Locke, “can be supposed to change his condition
with an intention to be worse,”?5 and no one can be deemed willing to
accept that his own security is properly neglected for that of others.
Perhaps this is not an argument for pure equality of security, but it is
certainly an argument against the position that governments are enti-
tled to neglect the security of some for the sake of the greater security
of others or that they are entitled to negatively impact the security of
a few purely for the sake of the security of the majority.

We have ended a long discussion of breadth. The upshot is that the
issue of breadth presents many difficulties when we consider the ap-
plication of the term “security” to a whole society or a population. Our
discussion considered whether it is appropriate to take a maximizing
approach to security (the greatest security of the greatest number) or
whether it is appropriate to organize the pursuit of security as a politi-
cal goal around some idea of equal protection or the attaining of at
least a minimum security for everyone. Our discussion here has not
been conclusive, though powerful arguments based on political legiti-
macy and also on the connection between security and rights have
been adduced against the pure maximizing approach. What is clear,
however, is that the distributive issues raised under this heading of
breadth (Whose security is protected or enhanced? Whose security is
neglected or diminished, perhaps for the sake of the security of
others?) cannot be ignored or finessed if security is to be treated as a
political goal.

V. BREADTH AND DEPTH TOGETHER

So far we have considered security as an array of individual goods.
From a social point of view, it is also necessary for each of us to con-
sider the relation between our own security and that of others, be-
cause attention to one person’s security may distract from attention to
another’s or security may be enhanced for some only at the expense of

94. See BERNARD WiLLIaMS, IN THE BEGINNING WAs THE DEED: REALISM AND MORAL-
1sM IN Poriticar ARGUMENT 36 (2005).
95. Locke, supra note 69, at 353.
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others. These are the familiar problems of competition, aggregation,
and distribution that we dealt with in Part IV. So far, however, we
have not explored any positive connections between one person’s se-
curity and another’s. We have not looked at ways in which one per-
son’s security may actually depend on that of another, or ways in
which one person’s security may be an ingredient in another person’s
security. This will be the topic of the second phase of our exploration
of depth in relation to the concept of security. Because it involves a
deepening of individual security by taking into account its positive re-
lation to the security of others, our account at this stage will combine
considerations of what we have been calling till now breadth and
depth.

Earlier, when the various shortcomings in the pure safety concep-
tion were set forth, it was mentioned that that conception fails to give
adequate accounts of the relation between security and fear, between
security and assurance, and between security and the idea of social
order. People don’t just want to be safe if they are merely surviving,
terrified, in a sealed room. They want some assurance of safety which
allows them to go about their business and deal with one another
while following familiar routines. In Part III, we discussed the modes
of life of individuals and families and about the fears that they may
have in relation to their modes of life and their need for assurance.?6
Now we are going to explore some connections between that and wider
issues of the social distribution of such assurance.

A. Fear and Identity

Given that each of us thinks of our safety not just momentarily but
projected into the future, we may be concerned about what happens to
others as prefiguring what may happen to us. This is a matter of anxi-
ety and assurance. If something happens to another person, which
diminishes his safety (perhaps in order enhance my safety at a partic-
ular time), I cannot necessarily detach, from my sense of safety at that
time, the threat that what happened then to the other person (for my
sake) may happen to me at some later time for someone else’s sake.97

A critic might respond that in the real world, one often can have
such an assurance based upon ethnicity. If I am white, if I look,

96. See supra section IIL.A.

97. This reminds us of the famous Martin Niemoller poem: “When the Nazis came for
the communists, I remained silent; I was not a communist. / When they locked up
the social democrats, I remained silent; I was not a social democrat. / When they
came for the trade unionists, I did not speak out; I was not a trade unionist. /
When they came for the Jews, I did not speak out; I was not a Jew. / When they
came for me, there was no one left to speak out.” The exact form and original
source of this poem is a matter of controversy. For a useful survey, see Harold
Marcuse, Niemoller, Origin of Famous Quotation, http://www.history.ucsb.edu/
faculty/marcuse/niem.htm (last visited June 4, 2006).
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sound, and behave like a native-born American, there is little chance
that I will suffer the impact of measures designed to combat terrorism.
To the extent that this is so, then I can regard my security as indepen-
dent of others’ security. Even if my security is being upheld by dimin-
ishing the security of, for example, Arab—Americans, there is no
reason here for apprehension on my part, since there is little likeli-
hood that the tables will be turned and people like me will be incarcer-
ated or tortured to maintain the security of others.

Notice, however, how this may already represent a cost to me in
terms of political identity. Instead of organizing my sense of security
around my identity as an American, I have to retreat to some nar-
rower (and in other contexts more invidious) sense of identity because
now I am secure on account of my identity as a white American or my
identity as an American who does not look Arabic. Because of terror-
ism or because of the state’s response to terrorism I now have to
change the way I think about the connection between identity and se-
curity. That may compromise something that an appropriately deep
conception of security would be concerned about.

B. Security and Markets

If a deeper notion of security is conceived of as offering a platform
on which we might securely enjoy other goods, exercise other rights,
and participate in activities other than the mere avoidance of danger,
then this has important consequences for our relations with others in
society. If I am to participate and flourish in the order of everyday
life, I will want to be able to deal with others, and in many of these
dealings with others it will be important that they are as secure as I
am. No doubt there are some exceptions to this. Some people may
flourish from dealing with others’ insecurities. For example, those
who sell bottled water may be able to profit from a lack of security.
However, one suspects that for the most part, people’s personal safety
is a platform on which they can deal with others whose safety is
equally assured whether in a market fashion or in some other sociable
fashion. People’s willingness to produce the commodities needed to
purchase, produce or consume depends on their being undistracted by
terror and anxiety about their personal safety

It was once said that “the only thing we have to fear is fear it-
self.”98 Most people acknowledge that widespread fear or widespread
insecurity is something for them to fear even if they don’t share the
first-order fear or insecurity themselves. In a modern market econ-

98. Franklin D. Roosevelt, First Inaugural Address (Mar. 4, 1933), available at http:/
www.gutenberg.org/etext/104 (“So, first of all, let me assert my firm belief that
the only thing we have to fear is fear itself—nameless, unreasoning, unjustified
terror which paralyzes needed efforts to convert retreat into advance.”).
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omy the situation of any one actor is exquisitely sensitive to the cli-
mate of confidence generally. For example, one noticeable effect of the
September 11 terrorist attacks in the United States was a short-term
collapse (and the exacerbation of a longer term downturn) in economic
activity. The Dow Jones index lost 7.1% of its value in the first day of
trading after September 11 and continued to fall in the week that fol-
lowed.??2 Another example is the collapse of the tourist trade in Israel,
a decline of 50% or more, in the wake of recent suicide bombings.100
These economic effects may be attributable to widespread fear that
outrages of the sort that have already occurred are likely to con-
tinue—that is, they are symptoms of general insecurity. Beyond that,
and particularly true of the Dow Jones decline, they are also the result
of feedback of people’s apprehensions about the pervasiveness of the
fear occasioned by the individual outrages into the system of mutual
confidence generally. Even if frequent occurrences of this kind are not
expected, fear itself still becomes something to be feared, particularly
in a society like ours which relies for its prosperity on a cheerful bull-
ish mentality among consumers and investors.101

C. Our Way of Life

In Part III, we discussed the importance to individuals and fami-
lies of their mode of life.102 There is obviously a connection between
individuals and families valuing (on the one hand) their own routines,
their own mode of life, and their own reasonable aspirations for the
trajectory of their lives and (on the other hand) their valuing a whole
way of life for the society. Usually people’s mode of life is both an
instance of and dependent upon the broader way of life that the mem-
bers of society treasure in general. When we think about our own way
of life, we relate it to the ways of life practiced generally in the society,
and even if our mentality is not conformist, still as social beings we

99. See Bill Barnhart, Dow Drops 684 Points as Trading Resumes, Cui. TriB., Sept.
17, 2001, at 1 (“The Dow Jones industrial average closed down more than 684
points, or more than 7 percent, closing below the 9000 mark at 8921, according to
preliminary figures, on extraordinarily heavy New York Stock Exchange volume.
That pushed the Dow to its lowest close since December 1998.”). See also Stephen
King, Latest Declines Already the Worst Since 1973 Crash, INDEP. (London), Sept.
24, 2001, at 17 (“The collapse in equity prices over the last few days has been
extraordinary by any standards.”).

100. Daniel Ben-Tal, Booking our Brethren, JErRusaLEM Post, Oct. 15, 2004, at 5
(“Tourism to Israel peaked in 2000 when an unprecedented 2,672,000 foreign vis-
itors entered the country. But, the beginning of the Al-Agsa Intifada in Septem-
ber that year and the ensuing wave of terrorist attacks, decimated the local
tourist market. Hotel stays by foreign tourists plummeted by 80% between Octo-
ber 2000 and October 2001.”).

101. Terrorists are of course strongly focused on these possibilities. See Waldron, Ter-
rorism, supra note 35, at 22-23.

102. See supra section IIL.A.
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look for some sort of congruence between what we are doing with our
lives and what others around us are doing with their lives. Many of
the activities we pursue make no sense except as pursued in a wider
social context. We have just seen that this is true for market activity,
but it is also true for countless other activities in work, leisure, ro-
mance, and worship. We live together with others and even if we feel
relatively secure, we cannot cut ourselves off from others’ insecurities.

At the very least, we rely on the existence of something called “pub-
lic order,” which is a securing of the basic conditions of action and in-
teraction in public places, parks, sidewalks, streets, and highways.
But it is also much more than this. Our social actions make sense
when we play roles in narratives that assign roles to others as co-
workers, customers, neighbors, babysitters, teachers, teammates, and
so on. The disruption of such narratives by danger or the fear of dan-
ger can leave us unsure of what to do or what our actions amount to.
In a society like the United States, we go cheerfully about most of our
business in public places, such as shopping malls, restaurants,
schools, colleges, churches, sports fields, and cinemas, with minimal
attention to security issues. Imagine the extent, though, to which that
would change if America were to experience bombings in these places
at the rate of one or two a week, each causing the sort of casualties
that recent suicide bombings have caused in Israel, and each publi-
cized as a national tragedy with the full panoply of media coverage. In
responding to this, even ordinary prudence on the part of millions of
individuals would radically alter the way that life is lived in this coun-
try. We have had a taste of it with the enhancement of security at
airports, but we have to imagine that similar precautions would be
introduced into all public spaces in which people gather by the scores
or hundreds: malls, soccer fields, schools, movie theatres, etc. People
would be afraid, but the point right now is not the quality of the fear
itself. The point is the likely emergence of a new sort of ethos gov-
erning choices about “going out versus staying home,” an attenuation
of large-scale social interaction, and a marked degradation in the col-
lective practices and routines of our society. It is possible that we
would all soldier on, putting our children on school buses, going to the
mall, catching movies, eating at McDonald’s, etc., with just a few extra
security guards. It is not unimaginable, however, that there would be
a catastrophic disruption in the routines of everyday social life.

Of course, we have to be careful with this. Protecting security is
not the same as protecting a way of life in the same spirit as those who
talk about cultural rights like the preservation of traditions,103 but
there are some important analogies. Pervasive and society-wide dis-
ruption of the routines and fabric of ordinary life that we find after a

103. See, e.g., WiLL Kymricka, LiBERaLISM, COMMUNITY, AND CULTURE 135-37 (1989).
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terrorist attack is quite like the longer term cultural disruption that
indigenous peoples are said to experience as a result of colonial incur-
sion and settlement.104

D. Legal and Constitutional Routines

The routines of ordinary life whose security we value are not just
first order routines like shopping, schooling, and soccer; but also sec-
ondary routines that respond to what might be thought of as routine
problems. There are fires, crimes, and accidents; there are threats
from nature and sometimes threats from outsiders; there are disagree-
ments about what ought to be done in response to these. Among our
repertoire of mechanisms for dealing with danger, disorder, and dis-
sensus, we have fire brigades, hospitals and police forces; we have a
legal system, courts, and prisons; we have FEMA and the national
guard; we have our political system, at municipal, state, and federal
levels; and we have our Constitution, our fundamental rights, and our
settled obligations under human rights law.

The existence and the effectiveness of these mechanisms is also
crucial to the assurance that security in normal times involves. Dis-
ruption of them may enhance our anxiety and undermine our security,
and sometimes the appropriate response may be to strengthen them
or transform them so that they become more effective against the dan-
gers they are supposed to protect us from even at the cost of other
values they are supposed to embody.

However, these mechanisms are also valued in and of themselves
as parts of our way of life and our social routines. As such, they are
valued for the way they reconcile the demands of security and other
values. We like knowing that searches cannot be conducted without
warrant, that those who are arrested must be read their Miranda
rights, that they are entitled to legal representation and an early
hearing, and that there are limits on what can be done to people, not
just to us, but to anyone, under the auspices of our crime control sys-
tem. If these mechanisms are transformed in an emergency to make
them more effective against threats then that transformation may it-
self be experienced as a disruption of the very way of life we say we
are trying to protect. The detention and indefinite incarceration of cit-
izens, the prison at Guantanamo Bay, changes or suggested changes
in our legal system to permit inhuman and degrading treatment dur-
ing interrogation, and the widespread use of extraordinary means of
surveillance and wire-tapping may all be justified, but they are un-
doubtedly transformative and disruptive of many people’s expecta-
tions as to how their society and legal system operates.

104. See KyMmLICKA, supra note 103, at 147-49.
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It is not clear how far we should factor this into the concept of se-
curity. It is sometimes thought that terrorists aim to undermine our
legal and constitutional arrangements by attacking us.105 Or it is
said that they want to force the state that they are attacking to drop
the pretence of legality and civil liberties and “show its true colors” as
a repressive entity.106 The fact that terrorists want to force a change
in our legal and constitutional arrangements, however, does not by
itself show that such arrangements are part of our security, especially
since the change they are trying to force is change by the state they
are attacking, rather than change by their own terrorist acts. Clearly
if we do regard our legal and constitutional routines as part of what
we value under the heading of our security, then we undermine any
simple talk of a trade-off between security and constitutional rights.
This issue will be addressed in Part VI. On the other hand, there are
costs in not regarding the integrity of these mechanisms (including
the integrity of legal, constitutional and human rights guarantees) as
part of what people value under the heading of security, or as part of
what they have to lose under the impact of terrorist attack. Since
there is obviously some connection between security and our way of
life, any such exclusion has to draw a rather artificial line, and it
would not be satisfactory to draw that line simply for the sake of un-
derwriting the simplicity of our ordinary talk about a security-liberty
trade-off.

E. Security as a Collective Good

Very early in this essay the idea of collective security was men-
tioned.107 It was said that in the discourse of international power
politics, security is not understood as something most nations can pur-
sue by and for themselves. It needs to be pursued by groups of nations
acting in ways that establish stable equilibria or it needs to be pur-
sued by the whole community of nations acting in concert. When we
drop down a level from the international arena, we should be open to
the possibility that the notion of security also needs to be understood
as something we provide together. In one sense this is obvious: we
rely on a collective mechanism for much of our actual protection. We
also rely on a set of mutual restraints to maintain each other’s secur-
ity in everyday life. In a richer sense, however, we also act together to

105. See George W. Bush, Freedom at War with Fear, Address to a Joint Session of
Congress (Sept. 20, 2001) available at http://www.whitehouse.gov/news/releases/
2001/09/20010920-8.html (“Americans are asking, why do they hate us? They
hate what we see right here in this chamber—a democratically elected govern-
ment. Their leaders are self-appointed. They hate our freedoms—our freedom of
religion, our freedom of speech, our freedom to vote and assemble and disagree
with each other.”).

106. See Waldron, Terrorism, supra note 35, at 32.

107. See supra text accompanying notes 28-29.
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secure the way of life and the patterns of interaction in which our se-
curity partly consists. After terrorist attacks, people often act cooper-
atively and publicly to show that they are determined to maintain
their way of life, even in the face of great anxiety or great anger.108
When this sort of action takes place, it is a clear instance of collective
provision of security; of security being maintained by a whole commu-
nity showing its determination not to degenerate into a disaggregated
set of terrified individuals. It illustrates a general point about the re-
lation between security and mutual assurance. Security is something
we provide for each other by enjoying together the social order of activ-
ity and interaction that defines our way of life and by acting in solidar-
ity with one another to ensure that the benefit of this system is
available to all.

A number of different uses of the term “public good” were men-
tioned earlier. As well as the technical economist’s sense of the term,
i.e. a good enjoyed nonexcludably and/or non-crowdably, the idea of a
good enjoyed communally was mentioned.109 Many goods that are
public in the economist’s sense are enjoyed individually: even when
they are non-crowdable and nonexcludable, they are still individual
goods. For example, clean air is an individual good in the sense that
its ultimate benefit is to the lungs and respirations of individuals one
by one. Not all goods are enjoyed individually, however. Some goods
are communal in the sense that their enjoyment by any one person
depends on their enjoyment in common with her by others. Convivial-
ity at a party is a clear example; other examples may include certain
aspects of the good of language or culture.110 Many social institutions
and the realization of many social aims and ideals are public goods in
this sense: their enjoyment, nonexcludably and non-crowdably, by
many people at a time is not a contingent factor of the technicalities of
their provision, but an essential part of their social existence.111 The
good of a tolerant society, a cultured society, or a society which exer-
cises self-determination are all examples of communal or noncontin-
gent public goods.112

108. See, e.g., Theda Skocpol, Will 9/11 and the War on Terror Revitalize American
Civic Democracy?, 35 PoL. Sc1. & Pot. 537, 537 (2002) (“Seventy percent of Amer-
icans reportedly gave time or money to charities attempting to help the victims of
9/11 (Independent Sector 2001). Anonymous commuter suburbs in New Jersey
suddenly organized to provide constant care for dozens of families who lost loved
ones. In the days and weeks after 9/11, more than four-fifths of Americans dis-
played the U.S. flag on homes, cars and trucks, and clothing.”).

109. See supra section IV.E.

110. See Jeremy WaLDRON, Can Communal Goods be Human Rights?, in LIBERAL
RiguTts: CoLLECTED PAPERS 1981-91, at 339, 354-59 (1993).

111. See Josepru Raz, THE MoraLiTy oF FrREEDOM 198-99 (1986).
112. See id. at 198-209.
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Should we regard security as a public good in this sense? In a re-
cent article on policing, Ian Loader and Neil Walker have made a sug-
gestion to this effect.113 They want to emphasize “the irreducibly
social nature of what policing offers to guarantee,” and they say we
should think of this not just in terms of individualized safety but also
in terms of a communal good.114 Citing this author’s earlier work on
communal goods, they refer to goods which are valuable for human
society without their value being adequately characterizable in terms
of their worth to any or all of the members of the society considered
one by one.115 They ask about policing and security: “Is this a public
good in this thicker, communal sense?” Their answer is “unequivo-
cally in the affirmative.”116 They argue that “public safety is inexora-
bly connected with the quality of our association with others” and that
it “depends upon the texture of social relations and the density of so-
cial bonds.”117 The implication of this argument is that while some of
us might be safer under a regime of very aggressive policing our secur-
ity would be degraded as a public good by distributive degradation in
our scheme of civil liberties.118

There is some plausibility to Loader and Walker’s argument. Se-
curity is certainly connected with the public enjoyment of public order
and we have seen that it involves aspects of our shared way of life. It
would be wrong, however, to exaggerate the communal element or pre-
tend that it exhausted the content of the concept. Much of the work in
this essay has sought to deepen and broaden what is called the pure
safety conception of security. From the beginning, however, it has
been said that it is important for the concept of security to remain
anchored in the physical safety of individual men and women. That
anchoring is irreducible and non-negotiable. For the last time: nobody
wants to be blown up, and security in the end is about elementary
matters of harm and survival. It may have communal aspects and it
may be something that we provide jointly and mutually for one an-
other in various ways, but most of the complications developed here
have attempted to show that security is a complex and structured
function of individual safety, not an amiable communal alternative to
it.

113. Ian Loader & Neil Walker, Policing as a Public Good: Reconstituting the Connec-
tions Between Policing and the State, 5 THEORETICAL CRIMINOLOGY 9, 11 (2001).

114. Id.

115. See id. at 25 (citing WALDRON, supra note 110, at 358-59).

116. Id. at 26.

117. Id.

118. See Waldron, Security and Liberty, supra note 3, at 204-05 n.23.
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VI. COMPLICATING THE TRADE-OFF

The analysis of security undertaken in this Essay is done partly as
an end in itself, to fill the disgraceful gap in political philosophy in the
analytic treatment of the main goals, principles and values of politics.
Security is an enormously important goal. It is fundamental to our
thinking about legitimacy. It is deceptively simple on the surface, but
as we have seen, it is quite complex underneath. It is a matter of
shame for political philosophy that it has not been subject to greater
analytic attention. Conceptual analysis, at its best, is a collective en-
terprise; others see sometimes what we do not see or defects in our
account that we have become insensitive to. This Essay is just a be-
ginning and it is far from perfect. It is hoped that it will elicit some
responses from others who are interested in this analytic project.

The task of establishing a clear understanding of security, sensi-
tive to its conundrums and complexities, is particularly important in
these troubled times, when security is constantly invoked as a reason
for diminishing the extent of other values, such as liberty, or the appli-
cation of other principles, such as other individual rights. If we face a
trade-off between liberty and security, then it is as important to know
what security is as it is to know what liberty is, so we can see what is
at stake on both sides of the balance.

Elsewhere, this author has expressed doubts about the more sim-
ple-minded versions of the liberty-security trade-off.119 However, this
study of security was not undertaken specifically to undermine this
talk of a trade-off. Throughout this Essay, it has been said that we
should be alert to the possibility that the relation between liberty and
security is more complicated than it at first appears.

One set of complications is that we are not talking about trade-offs
among abstract homogenous values, but about values that may be dis-
tributed unevenly across a population. We already know that this is
true for liberty because even if liberty starts out being roughly equal
in the community, the changes that are envisaged as a result of the
trade-off are not evenly spread through everyone’s liberties, but in-
volve a diminution in the liberties of some against a general back-
ground in which most citizens’ liberties are unaffected.120 In this
Essay, we have seen that this is also true for security. Some of the
changes that are advocated and undertaken for the sake of security
actually have an uneven impact on security. They protect the security
of some while neglecting or actively undermining the security of
others.121 To point this out, with regard to liberty and security, is not

119. See id passim.

120. See supra note 61 and accompanying text; see also Waldron, Security and Liberty,
supra note 3, at 200-04.

121. See supra Part IV; supra text accompanying notes 82-84.
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to deny that changes might need to be made, and that these changes
might be justified for security’s sake. We must not think childishly
about the changes, however. It is not a case of everyone giving up a
few liberties so that everyone can be more secure. Some are making a
slight sacrifice of liberty, others are making a very considerable sacri-
fice of liberty, and a few are actually losing their security, so that most
can be more secure. If we plan on justifying this, we should not do so
insouciantly using the discourse of a simple trade-off between liberty
and security. Instead we should think in terms of (1) a distributive
matrix of liberty or civil liberties, involving values spread unevenly
across different people or categories of people (e.g., majorities and mi-
norities) facing (2) a distributive matrix of security, again with values
spread unevenly across different people or categories of people. We
should also think about the prospect of various changes in the values
arrayed in the two matrices. If we can begin thinking like that—
thinking in terms of whose liberty, whose security is being enhanced
or diminished—then we will have made some progress.122

As well as distributive issues, we need to think about the impact of
our substantive analysis on the idea of a trade-off between liberty and
security. The idea of a trade-off between liberty and security makes
clearest sense if we think of liberty and security as separate values,
logically independent of one another, and related in a sort of inverse
way: the more liberty there is, the less security you are likely to have,
and the more security you desire, the more liberty you're going to have
to give up. If we find, however, that liberty and security are not logi-
cally independent but that there are important internal relations be-
tween them, or if conceptual analysis indicates that they stand
sometimes in a direct rather than in an inverse relation to one an-
other, then talk of a trade-off will be complicated, if not undermined.

Some ways of making this point are more sophisticated than
others. In a recent article, Thomas Powers observes that “the point of
security is liberty,”123 and he quotes Montesquieu as saying that

122. In conversations on these matters, I have found that those who think in economic
and rational-choice terms about trade-offs between two commodities—using in-
difference curves and so on—are enormously resistant to this point. Because they
know how to diagram simple intrapersonal trade-offs (between, say, milk and
oranges), they will tend to regard any situations that do not conform to that im-
age as deviant or marginal. But the features that distinguish the trade-offs we
face from the simple trade-offs diagrammed using indifference curves—features
like considering the loss of liberty for some for the sake of an increase in security
for others—are morally crucial and absolutely salient to the politics of the war on
terror. The familiarity of economists and rational-choice theorists with a certain
sort of diagram is not an adequate reason for ignoring this.

123. Thomas Powers, Can we be Secure and Free?, Pus. INT., Spring 2003, at 3, 5.
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“[plolitical liberty consists in security or, at least, the opinion one has
of one’s security.”124 He then makes the following observation:

Every threat, from whatever source, is as much a threat to our liberty . . . as to
our security. . .. American democracy would be done a service if we would use
exclusively either the language of security or the language of liberty. A de-
bate, for example, over how to weigh the threat military tribunals pose to the
liberties of war-crimes suspects against the threat terrorists pose to the liber-
ties of citizens would be more clear-sighted than is our current division of
these issues along liberty versus security lines. Similarly, sorting out the im-
pact of new police powers under the USA PATRIOT Act in terms of security
against terrorism on the one hand, and security against errors of state prose-
cution or police abuses on the other, would more accurately capture what is at
stake. What we need is to reframe our discussion around the decidedly un-
glamorous task of balancing one threat to liberty against other threats to lib-
erty, one threat to security against other threats to security. I do not wish to
suggest that recasting the question in these terms will easily settle the many
difficult choices that must be made in the war on terror, but it would permit
us to face them more clearly and without fearing that we are being either
unprincipled or soft-headed.125
The points that Powers makes are interesting and they recall earlier
themes in our discussion. On the one hand, his proposal reminds us of
a suggestion which we considered earlier: we might detach the term
“security” from its specific connection with safety and use it to refer to
the assured possession and enjoyment of any value, including
liberty.126
On the other hand, his proposal reminds us of a suggestion which
we rejected: that threats to life and limb, or the infliction of harm and
pain, can be reclassified as threats to liberty.127 We considered and
rejected that with regard to the costs that are imposed on certain peo-
ple when the state seeks to enhance security by killing or torturing
some of those subject to its authority. We should also reject it with
regard to the damage that terrorists are seeking to inflict upon us.
Perhaps one could say that they intend to attack our liberties because
“[tIhey hate our freedoms.”128 But that is a misleading way of talking
if it is supposed to describe the direct and murderous intention they
have against our lives and other aspects of our safety. The language
of security is not reducible to safety, but it is firmly anchored to safety
and we should not flinch from saying that this is what the terrorists

124. Id. at 22 (quoting MoONTESQUIEU, THE SPIRIT OF THE LAaws 188 (Anne Cohler et al.
eds., 1989) (1748)).

125. Id. at 22-23.

126. See supra text accompanying notes 52-53.

127. See supra text accompanying notes 85-87.

128. George W. Bush, Address to Joint Session of Congress (Sept. 20, 2001), in WAsH.
Posr, Sept. 21, 2001, at A24 (“Americans are asking, ‘why do they hate us? They
hate what they see right here in this chamber: a democratically elected govern-
ment. Their leaders are self-appointed. They hate our freedoms: our freedom of
religion, our freedom of speech, our freedom to vote and assemble and disagree
with each other.”).
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are trying to attack and this is what we are trying to protect. Here, for
all its complexity, the language of security is more apposite than the
language of liberty. By the same token, the language of liberty is
sometimes more useful than the language of security to describe many
of the costs that are being imposed in the war against terrorism.
Some of those costs are security costs (as when some individual is shot
or tortured by agents of the state), but many of them are liberty costs.
Those who are incarcerated at Guantanamo Bay have suffered a dras-
tic loss of liberty, and the same is true of some United States citizens,
like Yaser Esam Hamdi.129 Their liberty has been radically dimin-
ished to make us more secure against murderous attack. No amount
of word play, provocative though it may be in Powers’ article, can take
away the fact that someone’s liberty is being traded off against some-
one’s security in these instances.

At the beginning and toward the end of this Essay, we considered
whether security should be taken to comprise people’s individual, fa-
milial, and social way of life.130 President Bush has said that our way
of life is certainly a target for terrorism: “These terrorists kill not
merely to end lives, but to disrupt and end a way of life.”181 While
that in itself does not mean that the maintenance of our way of life is
comprised in our security, it is pretty clear that security would be im-
poverished without taking this aspect into account. In the course of
that discussion we considered whether in this regard security might
be thought to comprise some reference to aspects of our civil liberties.
Certainly our way of life consists in part in our constitutional tradi-
tions and the pathways of our legal system. But again: we need to be
very careful with this. Instead of saying that we have identified an
overlap between security and liberty, we might say that the partisans
of security just like the partisans of liberty identify important aspects
of our way of life that they want to emphasize, but they emphasize
them in different ways and in light of somewhat different concerns.

Our way of life is a common reservoir of values, common to both
sides in this debate. The civil libertarians emphasize the liberties
that matter to us, and certainly it is right to point out that those liber-
ties require security for their meaningful exercise. The partisans of
security point out that they are trying to protect our way of life (as
well as our lives themselves) against attack, and certainly it is right to
point out that you cannot do that if you treat our liberties as unimpor-
tant. But still there is a genuine trade-off. Even if it is not a trade-off
between one set of values and another quite distinct set of values, it is

129. See Hamdi v. Rumsfeld, 542 U.S. 507, 510-11 (2004).

130. See supra section III.A (individual and familial); Supra text accompanying notes
111-12 (social).
131. Bush, supra note 128, at A24.
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a trade-off between the importance of protecting certain values in one
way and the importance of vindicating certain values in another way.

VII. Conclusion

In this Essay, I have tried to complicate and enrich our sense of what
security involves, and that involved exploring some internal connec-
tions between security and liberty and between security and constitu-
tional values. But I have tried to respect the idea of security as an
important array of concerns that cannot be wished away or turned
into something else. I have tried to preserve the core connection be-
tween security and safety, while noting the various ways in which that
connection is not the whole story about security. And I have tried to
do what the pure safety conception by itself cannot do: provide an ac-
count of security not just as an individual value but as an articulate
social concern.

Analytic philosophers are fond of quoting Bishop Butler’s apho-
rism: “Everything is what it is and not another thing.”132 And that
may be said of security: security is what it distinctively is. It is not a
site where we try to cram together a lot of other disparate values. But
that does not relieve us from the task of analysis and from exploring
connections with other values if there are any, connections which are
important to the notion of security, connections whose suppression
would misrepresent and impoverish the concept. The philosopher
W .K. Frankena added a mischievous gloss to Butler’s aphorism. He
wrote: “Everything is what it is and not another thing; unless of
course, it is another thing, in which case that is what it is.”133 That is
how I believe we should think about security. We should keep faith
with its distinctiveness as a political ideal, but not take that as a li-
cense for simple-mindedness about what it involves. Certainly, we
should never take its distinctiveness as a reason for avoiding or deny-
ing aspects of security itself just because they are troubling to our
strategies in the war on terror or just because they reproach or expose
as inadequate some of what we propose to do to protect our people and
their country.

132. JoseEprH BUTLER, FIFTEEN SERMONS PREACHED AT THE RoLLs CHAPEL xxix (4th ed.,
London, Printed for John and Paul Knapton 1749). G.E. Moore used this apho-
rism as the motto for Princiria ETHICA (1903), to express his position that even if
goodness is consistently associated with some property like pleasantness, still
that is a correlation rather than an identification: goodness and pleasantness re-
main distinct properties. Isaiah Berlin used a version of it in his discussion of
liberty. See BERLIN, supra note 6, at 125 (“Everything is what it is: liberty is
liberty, not equality or fairness or justice or culture, or human happiness or a
quiet conscience.”).

133. W.K. Frankena, The Naturalistic Fallacy, 48 MinD 464, 472 (1939).



